THE 


INSURANCE 
Law Journal 


REPORTS OF ALL DECISIONS 


RENDERED IN INSURANCE CASES IN THE FEDERAL COURTS 
AND IN THE STATE COURTS OF LAST RESORT 


L. ALEXANDER MACK, PUBLISHER 
FRED. S. KNIGHT, EDITOR 


VOLUME LXXIll 


NEW YORK: 
PUBLISHED BY THE INSURANCE LAW JOURNAI, 


1929 
27 CEDAR STREET 





Copyright, 1929, by 
THE INSURANCE LAW JOURNAL 


27 Cedar Street, New York, N. Y. 





Smith v. Mutual Life Ins. Co. of New York 


‘ 


SMITH v. MUTUAL LIFE INS. CO. OF NEW YORK. 
Circuit Court of Appeals, Fifth Circuit. March 9, 1929. 
Rehearing Denied April 3, 1929. 

No. 5415. 

31 Federal Reporter (2d) 280. 

2. INSURANCE—EVIDENCE THAT INSURED WAS COMMITTING UN- 
LAWFUL ASSAULT WHEN KILLED BY ANOTHER CAST BURDEN 
ON BENEFICIARY TO SHOW THAT DEATH WAS ACCIDENTAL. 
Where pleadings in beneficiary’s action on double indemnity provisions of life 

policies admitted that insured was killed by another, presumption arose that death 

was accidental; but, on defendant’s submission of evidence that insured was com- 
mitting an unlawful assault, presumption was rebutted, and it was incumbent on 
plaintiff to show by other evidence that death was accidental, as by showing that per- 
son who killed insured was aggressor, or that insured, if aggressor, would not rea- 
sonably have anticipated that he would be killed. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from the District Court of the United States for the Western District 
of Louisiana; Benjamin C. Dawkins, Judge. 


Action by Mrs. Theodosia S. Smith against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant, and plaintiff appeals. Affirmed. 

Jos. D. Barksdale, Otis W. Bullock, and Howard B. Warren, all of Shreve- 
port, La., Winston K. Joffrion, of Alexandria, La. (Jouffrion & Jouffrion, of Marks- 
ville, La., and Barksdale, Bullock, Warren, Clark & Van Hook, of Shreveport, La., 
on the brief), for appellant. 

Richard B. Montgomery and Richard B. Montgomery, Jr., both of New Orleans, 
La., R. F. White, of Alexandria, La., and Frederick L. Allen, of New York City 
(White, Holloman & White, of Alexandria, La., on the brief), for appellee. 

Before Bryan and Foster, Circuit Judges, and Grubb, District Judge. 


Bryan, Circuit Judge. Appellant was the beneficiary of three policies of insur- 
ance issued by the appellee insurance company on the life of her husband, Robert 
Hill Smith. Each of the policies provided for the payment of double indemnity upon 
proof that the death of the insured resulted from bodily injury “effected solely 
through external, violent and accidental means.” The face amounts of the policies 
were paid without prejudice to the right to maintain suit upon the double indemnity 
provisions. 

Appellant’s petition alleged that one W. D. Haas, “without any excuse, justi- 
fication or provocation whatsoever, shot the said Robert Hill Smith with a pistol 
inflicting on his body a mortal wound, while decedent was sitting or standing at his 
desk in his usual place of business,” etc. The insurance company pleaded a clause 
of the policies which provides: “Double indemnity shall not be payable in the event 
the insured’s death * * * result from any violation of law by the insured,” and 
alleged that the death of the insured resulted from his violation of the law, in that 
it occurred while he was engaged in assaulting and attacking the person who shot 
him. Trial by jury was waived in writing, and the District Judge rendered judg- 
ment for the insurance company. 

[1] There were no special findings of fact. Both parties moved for a judg- 
ment, but the evidence was not brought up for review. The only question raised 
by appellant is whether the trial court erred in refusing to adopt as a correct propo- 
sition of law the following request: “That upon the whole evidence and admissions 
in defendant’s answer the burden is on the defendant to prove that the death was 
the result of causes enumerated in the exceptions contained in the double indemnity 
clause of the policies and specially pleaded in defense.” 

The above request, although it was duly excepted to, it is contended by ap- 
pellee, rows nothing that an appellate federal court is authorized to consider 
by R. S. § 700, now 28 USCA § 875. But we think the ruling of the court on the 
request was a ruling in the progress of the trial, within the meaning of that sec- 
tion. In Fleischmann Construction Co. v. United States, 270 U. S. 349, 46 S. Ct. 
284, 70 L. Ed. 624, it is said: “To obtain a review by an appellate court of the con- 
clusions of law a party must either obtain from the trial court special findings 
which raise the legal propositions or present the propositions of law to the court 
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and obtain a ruling on them.” Appellant obtained a ruling upon the propositions of 
law requested by her in the manner pointed out by the Supreme Court in the just 
cited case. 

[2] The burden of proof was on appellant to show that the death of the in- 
sured resulted from bodily injury effected through external, violent, and accidental 
means. It being admitted by the pleadings that the insured was killed by another, 
it necessarily follows that his death was caused by external and violent means. 
Without further proof, a presumption arose that death was accidental. I C. J. 
495. But that presumption only made out a prima facie case, in the absence ot 
evidence to the contrary. Upon the submission by appellee of evidence tending to 
show that the insured was committing an assault in violation of law, the presumption 
was rebutted, and it was then incumbent on appellant to take the initiative again, 
and show by other evidence that death was accidental. 5 Wigmore, § 2491. This 
she could do by showing that Haas was the aggressor, or that the insured, even if he 
were the aggressor, would not, in the circumstances, reasonably have anticipated 
‘that he would be killed. Occidental Life Ins. Co. v. Holcomb (C. C. A.) 10 F.(2d) 
125. The proposition of law which appellant sought to have the trial court adopt 
would have relieved her of the burden of proof which she assumed as plaintiff 
in the suit. 

The judgment is affirmed. 


CAMPBELL v. BUSINESS MEN’S ASSUR. CO. 
District Court, W. D. Missouri, W. D. May 28, 1928. 
No. 6763. 

31 Federal Reporter(2d) 571. 

1. INSURANCE—TO DEFEAT CLAIM ON LIFE POLICY ON GROUND OF 
MISREPRESENTATIONS, INSURANCE COMPANY WAS REQUIRED 
TO SHOW MISREPRESENTATIONS WERE MADE BY INSURED, 
WERE MATERIAL, AND WERE MADE WITHOUT ITS FAULT. 

To defeat claim on life indemnity policy on ground of insured’s misrepresen- 
tations in his application as to the risk, insurance company had burden to show 
misrepresentations were made by the insured and were material, and were made 
without the fault or mistake of the insurance company, where there was no pro- 
vision in the policy that false representations should render it void and no state- 
ment in the application restricting the authority of the soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

2. INSURANCE—INSURANCE POLICY IS CONTRACT OF STATE IN 
WHICH IT WAS RECEIVED AND ACCEPTED. 

Policy of insurance must be treated as contract of state in which it was re- 
ceived and accepted. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

3. INSURANCE—MERE MISSTATEMENT IN APPLICATION DOES NOT 
AVOID POLICY, UNLESS IT PLAINLY APPEARS PARTIES IN- 
TENDED EXACT TRUTH OF APPLICANT’S STATEMENT TO BE 
CONDITION PRECEDENT 
Insurance policy is not void for mere misstatement of facts in application, unless 

it plainly appears from the contract or by applying rules governing interpretation 

thereof that the parties intended the exact truth of the applicant’s statement to be 

a condition precedent to a binding contract. 

(For other cases, see Insurance Dec. Dig. § 254.) 


4. INSURANCE—APPLICANT’S GOOD FAITH, AND FULL, DIRECT, AND 
HONEST ANSWERS TO QUESTIONS IN APPLICATION, WAS SUF- 
FICIENT WHERE POLICY WAS NOT EXPRESSLY AVOIDED FOR 
FALSE REPRESENTATIONS. 

Where policy contained no provision rendering it void for false representations, 
all that was required of applicant was that he observe good faith toward insur- 
ance company, and make full and direct and honest answers to all questions, without 
evasion, fraud, misrepresentation, or concealment. 


(For other cases, see Insurance, Dec. Dig. § 256[2].) 
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6. INSURANCE—FALSE REPRESENTATIONS IN APPLICATION NOT 
AMOUNTING TO WARRANTIES, TO AVOID POLICY, MUST BE 
KNOWINGLY MADE WITH INTENT TO DECEIVE. 

While false statement in application will avoid policy for breach of warranty, 
representations constituting inducement to making of contract, to avoid policy, 
must not only be falsely made with respect to material matters but must be know- 
ingly made with intent to deceive, where representations and statements in applica- 
tion do not amount to warranties. 


(For other .cases, see Insurance, Dec. Dig. § 256[2].) 

7. INSURANCE—AVOIDANCE OF POLICY FOR MISREPRESENTATIONS 

IS BASED ON FRAUD. 

Misrepresentation in application, where material, and made with intent to de- 
ceive, renders policy void on ground of fraud, while noncompliance with warranty 
constitutes an express breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 


8. INSURANCE—FRAUD OF INSURED IN PROCURING ACCIDENT POL- 
ICY BY MISSTATING MATERIAL FACTS IS GENERALLY QUESTION 
FOR JURY, WHERE EVIDENCE IS CONFLICTING. 

Fraud of insured in procuring accident policy by misstating material facts 
affecting risk is generally question for jury’s determination, where evidence is con- 
flicting as to the issue of fraud raised by the pleadings. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 


9, INSURANCE—FRAUD OF INSURED AS TO REPRESENTATION IN 
APPLICATION THAT HE HAD NOT BEEN PREVIOUSLY REJECTED 
HELD QUESTION FOR JURY UNDER EVIDENCE THAT APPLICA- 
TION WAS FILLED OUT BY AGENT. 

In action on life indemnity policy, issue of fraud of insured in alleged mis- 
representation in application as to previous rejection by another insurance company 
held question for jury under conflicting evidence as to falsity of representation and 
evidence that insurance agent filled out the application, where there was no pro- 
vision in policy making it void for false representations and no statement in applica- 
tion restricting authority of agent. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


10. INSURANCE—MISREPRESENTATION IN APPLICATION FOR POL- 
ICY PREPARED BY AGENT, WHOSE AUTHORITY WAS NOT 
LIMITED BY APPLICATION, HELD NO DEFENSE TO POLICY 
SINCE AGENT WAS ACTING FOR INSURER. 

Indemnity life policy, held not avoided by false representation in application that 
insured had not previously been rejected by an insurance company, where applica- 
tion was merely signed in blank by insured and filled-out by agent, and application 
did not restrict agent’s authority, since the agent was at fault, and his act was that 
of the insurance company and not of the insured. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


At Law. Action by Georgia A. Campbell against the Business Men’s Assur- 
ance Company. Verdict was rendered for plaintiff, and defendant moved for new 
trial. Motion for new trial denied. 


Ludwick Graves (of Johnson, Lucas & Graves), of Kansas City, Mo., C. E. 
Feirich, of Carbondale, Ill., and W. R. _Mayne (of Fordyce, Holliday & White), 
of St. Louis, Mo., for plaintiff. 

Solon T. Gilmore and John Gilmore (of Gilmore, Brown & Gilmore), both of 
Kansas City, Mo., for defendant. 

KENNAMER, District Judge. The evidence discloses that in December, 1918, 
the defendant issued to George A. Campbell of Carbondale, IIl., a full life indemnity 
policy providing indemnity in cases of sickness and for bodily injuries sustained 
through accidental means resulting in disability or loss of life. Because of non- 
payment of the second annual premium this policy lapsed. The same agent, a Mr. 
Myers, who solicited the policy, called upon George A. Campbell at his grocery 
store in Carbondale, IIl., on the lst day of June, 1920, and solicited him to reinstate 
his insurance by giving an application for a second policy. 

The application for the original! policy was filled out in the handwriting of the 
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insured, Mr. Campbell. Mr. Myers testified that he filled out the second applica- 
tion, on June 1, 1920, and that the insured, Mr. Campbell, answered the questions 
for him. 


The plaintiff, Mrs. Georgia A. Campbell, in substance testified that on June 1, 
1920, when Mr. Myers came into the grocery store of her husband, they were very 
busy waiting on customers. Mr. Myers requested her husband to take out a policy. 
Her husband advised Mr. Myers that he did not have time to make out an appli- 
cation. Mr. Myers suggested to her husband that he sign the application in blank 
and furnish him the policy which had elapsed, and he would fill out the application. 
Mr. Campbell took the policy out of the safe and delivered it to Mr. Myers and 
signed the application in blank, and she gave Mr. Myers a check for the premium. 


There is no contention made that the first application contained any false state- 
ments. There is evidence tending to show that, subsequent to the issuance of the 
first policy in December, 1918, the insured, George A. Campbell, made application 
for a life insurance policy to the Metropolitan Life Insurance Company of New 
York, which application was rejected because of the applicant’s high blood pressure. 
The evidence strongly tends to show that the applicant never had high blood pres- 
sure and was in good health on the date Mr. Myers took his application for the 
policy involved in this action. 

There is no direct evidence tending to show that George A. Campbell knew 
that his application for life insurance had been rejected, or, if so, for what rea- 
son. 


The policy in suit was in force from June, 1920, until December, 1925, when 
the insured, George A. Campbell, died as a result of injuries which he received 
on October 4, 1925, in an automobile accident. 

There is no provision in the policy sued on in this action providing that any 
false representation shall render the policy void. There is no statement contained 
in the application for insurance in the defendant association restricting the authority 
of the soliciting agent. The evidence of the agent, Mr. Myers, discloses that he 
had authority to solicit applications for insurance and collect the premiums therefor. 
It is clear from the evidence that the agent, Mr. Myers, was acting within the 
scope of his authority in obtaining applications and collecting premiums for in- 
surance. 

The application contained this provision: 

“The policy on this application is to take effect when received and accepted 
by me.” 

[1] It was the contention of counsel for the defendant that the jury should 
have been directed to return a verdict for the defendant. It is argued that the ans- 
wer to interrogatory No. 23 in the application: “Has any life, health or accident 
company ever cancelled your insurance, rejected your application or refused to 
renew or re-instate you?”. Answer: “No,” was a warranty on the part of the in- 
sured, and renders the policy void as a matter of law. This contention is based 
upon the theory that the only reasonable inference that could have been drawn from 
the testimony was that the insured had been rejected for life insurance by the 
Metropolitan Life Insurance Company of New York. With this contention I am 
unable to agree. In order to defeat a claim for insurance upon the grounds that 
the insured made misrepresentations as to the risk in his application, the burden 
is upon the insurance company to show that the misrepresentations were made by 
the insured and were material and made without the fault or mistake of the insur- 
ance company. Hewer v. Metropolitan Life Ins. Co., 100 Me. 523, 62 A. 600; 32 
Corpus Juris, p. 1333, §§ 601, 603, and 605; Union Mutual Life Insurance Co. v. 
Wilkinson, 13 Wall. p. 222, 20 L. Ed. 617. 

[2, 3] The policy involved in this action, having been received and accepted 
in the state of Illinois must be treated as an Illinois contract. No controlling 
statute applicable to the interpretation of the policy and its provisions has been 
presented. In the absence of a definite stipulation in the policy rendering it void 
for any misrepresentations of fact in the application, it will not be assumed the 
insured took the policy with the understanding that it should be void per chance at 
any time it was discovered that there was the slightest deviation from the facts as 
stated in the application: Such a construction of the contract should be avoided, 
unless required by the plain provisions of the contract or established rules govern- 
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ing the interpretation of written instruments. Moulor v. American Life Insurance 
Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447. 


[4] Unless it plainly appears that the parties intended the exact truth of the 
applicant’s statement to be a condition precedent to a binding contract, the court 
should adopt the construction which imposes upon the insured no obligation of 
warranty. The most that the company required of the applicant, placing a fair inter- 
pretation upon the provisions of the application and policy as a condition precedent 
to a binding contract, was that the applicant would observe good faith towards it, 
make full and direct and honest answers to all questions, without evasion or fraud 
or misrepresentation or concealment. The evidence in this case clearly shows that 
the agent of the defendant company undertook to properly prepare the application of 
the insured. If the application contained any mistakes of fact or misrepresentations, 
it was the fault of the defendant’s agent. However, it cannot be held as matter 
of law that the application contained any misstatements of fact, but, assuming it 
did, it was the fault of the defendant’s agent. 


[5] Fraud as it relates to contracts may be defined as a false representation 
of fact with knowledge of its falsity, or recklessly made, intended that it should be 
acted on to the injury of the party misled. Southern Development Co. v. Silva, 
125 U. S. 247, 8 S. Ct. 881, 31 L. Ed. 678; Cooper et al v. Schlesinger et al, 111 
U. S. 148, 4 S. Ct. 360. 28 L. Ed. 382 

[6] The rule is well established by the authorities, except where altered by 
statute, to avoid a policy for breach of a warranty, it is only necessary that the 
matter warranted be false in fact. It is otherwise as to mere representation con- 
‘stituting an inducement to the making of the contract to avoid the policy, such re- 
presentations must not only be with respect to a material matter and false in fact, 
but it must be established that such representations were knowingly made with intent 
to deceive. Chadwick v. Beneficial Life Ins. Co., 54 Utah, 443, 181 P. 448; Lie- 
berman v. American Bonding & Casualty Co. (Mo. App.) 244 S. W. 102. 

This is the applicable rule to insurance contracts where the representations and 
statements in the application do not amount to warranties. Mutual Life Ins. Co. 
of New York v. Morgan, 39 Okl. 205, 135 P. 279; Penn Mutual Life Ins. Co. v. 
Mechanics’ Savings Bank & Trust Co. (C. C. A.) 72 F. 413. 

[7] A misrepresentation renders the policy void on the grounds of fraud, whilst 
noncompliance with a warranty constitutes an express breach of the contract. Owen 
vy. U. S. Surety Co. 38 Okl. 123, 131 P. 1091. 

[8, 9] Ordinarily, in an action on an accident insurance policy, the alleged 
fraud of the insured in procuring the policy by misstating material facts affecting 
the risk assumed, where the evidence is conflicting as to the issue of fraud raised 
by the pleadings, the question of fraud should be submitted to the jury. Missouri 
State Life Insurance Co. v. Pater, 15 F(2d) 737 (C. C. A. 7). 

Furthermore, in this case the evidence strongly supports the inference that the 
misstatement of facts, if any, appearing in the application, was caused by the act 
of the defendant’s agent. 

[10] The applicable and controlling rule in such cases was announced in Union 
Mutual Life Insurance Co. v. Wilkinson, 13 Wall. p. 222, 20 L. Ed. 617: 

“Insurance companies who do business by agencies at a distance from their 
principal place of business are responsible for the acts of the agent within the gene- 
ral scope of the business intrusted to his care, and no limitations of his authority 
— be binding on parties with whom he deals which are not brought to their knowl- 
edge. 

“Hence, when these agents, in soliciting insurance, undertake to prepare the 
application of the insured, or make any representations to the insured as to the 
character or effect of the statements of the application, they will be regarded, in 
doing so, as the agents of the insurance companies, and not of the insured. * * * 

“To permit verbal testimony to show how this was done by the agent does not 
contradict the written contract, though the application was signed by the party. It 
proceeds on the ground that it was not his statement, and that the insurance com- 
pany, by the acts of their agent in the matter, are estopped to set up that it is the 
representation of the assured.” 

Justice Miller, in delivering the opinion of the court in this case, quoted with 
approval from the Fifth Edition of the American Leading Cases, vol. 2, p. 917, as 
follows: 
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“By the interested or officious zeal of the agents employed by the insurance 
companies in the wish to outbid each other and procure customers, they not un- 
frequently mislead the insured, by a false or erroneous statement, of what the ap- 
plication should contain, or taking the preparation of it into their own hands, pro- 
cure his signature by an assurance that it is properly drawn, and will meet the 
requirements of the policy. The better opinion seems to be that, when this course 
is pursued, the description of the risk should, though nominally proceeding from 
the insured, be regarded as the act of the insurers.” 

The issues presented by the pleadings and the evidence having been determined 
adversely to defendant by the jury, the motion for new trial is denied. 


McCONNELL v. SOUTHERN STATES LIFE INS. CO. 
Circuit Court of Appeals, | - April 1, 1929. 
No. 5345. 


31 Federal Reporter (2d) 715. 
1, INSURANCE—QUESTION OF WAIVER IS USUALLY FOR JURY. 
Question of waiver is usually for the jury, to be determined from the facts 
and circumstances of the case. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 
2. INSURANCE—CREDIT MAY BE EXTENDED FOR PAYMENT OF IN- 
SURANCE PREMIUM. 
Credit may be extended to insured for the payment of all or part of an in- 
surance premium. 
(For other cases, see Insurance, Dec. Dig. § 141[2].) 


3. INSURANCE—WHETHER THERE HAS BEEN CONSTRUCTIVE DE- 
LIVERY OF POLICY DEPENDS ON INTENTION OF PARTIES. 
Whether a constructive delivery of insurance policy has been made depends 

on intention of the parties, as shown by all the facts and circumstances of par- 

ticular case. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


4, INSURANCE—RETENTION OF PREMIUM AFTER DEMAND FOR 
PAYMENT OF POLICY RAISES PRESUMPTION THAT ANY IRREG- 
ULARITY AS TO ISSUANCE OF POLICY WAS WAIVED. 

Mere fact that an insurance company retains premium, or any part thereof, 
after demand for payment on the policy, raises a strong presumption that any 
irregularity as to issuance of policy has been waived. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


5. INSURANCE—ALLEGATION THAT’ INSURER RECEIVED PREMIUM 
IMPLIES THAT IT WAS RETAINED, IN ABSENCE OF DENIAL OR 
RETURN OF PREMIUM OR TENDER THEREOF. 

Allegation that insurer received premium on insurance policy implies that it 
was retained, in absence of denial of that fact or return of the premium, or at 
least a tender. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Appeal from the District Court of the United States for the Western Dis- 
trict of Louisiana; Benjamin C. Dawkins, Judge. 

Suit by Mrs. Katherine McConnell against the Southern States Life Insur- 
ance Company. Judgment of dismissal [26 F. (2d) 499], and plaintiff appeals. 
Reversed and remanded. 

C. H. Lyons, of Shreveport, La., for appellant. 

Shepard Bryan, of Atlanta, Ga. F. G. Thatcher, of Shreveport, La., and 
Chauncey Middlebrooks and W. Colquitt Carter, both of Atlanta, Ga. (Bryan & 
Middlebrooks, of Atlanta, Ga., and Thatcher, Browne, Porteous & Myers, of 
Shreveport, La., on the brief), for appellee. 

Before Bryan and Foster, Circuit Judges, and Grubb, District Judge. 

Foster, Circuit Judge. This is an appeal from a judgment dismissing a suit, 
brought by the beneficiary to recover on a policy of life insurance, on an ex- 
ception of no cause of action. The material allegations of the petition are set 
out in the opinion of the District Court, 26 F.(2d) 499, and need not be repeated. 

Briefly stated, the material facts shown by the petition and exhibits are 
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these: The insured applied for a policy of $5,000 and passed the required phys- 
ical examination. The first premium was $86.35. The insured gave his note for 
$70, which was discounted at a bank in Shreveport by the agent, and the cash 
was remitted to the company. The balance, $16.35 was the agent’s commission, 
and this the insured agreed to pay the agent within a few days. The agent is- 
sued a binding receipt for the first premium, which recited that the total prem- 
ium had been paid in cash. The receipt contained the following conditions: 
That the agent had no authority to collect more than the first premium, nothing 
being said about collecting less; that it was to be given only if the amount paid 
in cash was at least equal to the premium for two months; that if the sum paid 
was less than the first premium under the policy, the remainder of the first 
premium might be paid by note or notes due within 60 days from the date of 
the medical examination; that if the insurance was declined the amount paid 
would be returned. The company accepted the application and issued the pol- 
icy. Several attempts were made to deliver it to the insured but failed because 
of his absence from Shreveport. He in turn attempted to secure the policy, but 
was prevented by the agent’s absence from that city. The policy had not in fact 
been actually delivered at the time the insured died, which was within a few 
months after an application was accepted. 


The District Court rested his conclusions mainly on our decision in the case 
of Union Central Life Insurance Co. v. Robinson, 148 F. 358, 8 L. R. A. (N. S.) 
883. We disclaim any intention to depart from the principles announced in that 
case but we do not think it is conclusive in this case, as the facts are materially 
different. 

In the Robinson Case, supra, a binding receipt was issued by the agent. 
The provision of the receipt was that unless the application for insurance was 
approved and accepted by the company, the agreement in the receipt was null 
and void and the amount acknowledged therein was to be returned upon sur- 
render of the receipt. The receipt acknowledged the payment of the full premi- 
um in cash, but in fact the agent had agreed to accept a note for one half of 
the premium, and he donated the other half, which was his usual commission, to 
the insured. Under the terms of his agency, the money received by him for the 
first premium was to be held by him in trust for the insured until the application 
for the insurance was approved and accepted by the company, until which time 
he had no interest whatever in the premiums. The company defended on the 
ground that the application for insurance was never approved and accepted and 
tendered back the premium. The company also contended that the agent was 
without authority to bind the company by taking a note for one half the 
premium and donating his commission for the other half. The case was tried 
to a jury, and the only error considered on appeal was that assigned to a portion 
of the judge’s general charge which was as follows: “I state to you, gentlemen, 
that notice to an agent of any matter connected with the agency is notice to 
the principal.” Manifestly, this left the insurer no defense on the question of 
waiver. We conceded that the charge correctly stated the general rule, but held 
that under the facts in that particular case, notice to the agent was not con- 
structive notice to the company, under an exception to the rule stated in the 
course of the opinion, and that the charge was error. 


_The material difference is that in this case the application was accepted, the 
policy issued, the premium was retained, and the interest of the agent in his com- 
mission was fixed and absolute. 


We think the facts shown by the allegations of the petition bring the case 
at bar more in line with our decision in the case of Metropolitan Life Insurance 
Co. v. Williamson, 174 F. 116. In that case the insured did not pay the premium 
in cash, but gave his note for it. The agent had no authority to accept the note, 
but it was his custom to do so. We held that nowithstanding instruction to its 
agents not to take notes for first premiums, such rule, or like conditions in a 
policy, might be waived by the company, and the fact of waiver might be shown 
by either direct or circumstantial evidence. We reached the conclusion that 
the jury might have found that the company had knowledge or notice from the 
usual manner in which the agent did business. 

The District Court was of the opinion that having set out the manner in 
which the premium was paid, which did not conform strictly to the provisions 
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of the binding receipt, it was incumbent on the plaintiff to allege and prove 
waiver by the company. 

[1, 2| The question of waiver is usually for the jury, to be determined from 
all the facts and circumstances of the case. For all we know it may have been 
the custom for appellee to permit its agents to do business in exactly the way 
the payment of the premium was handled in this case. The terms of the receipt 
were hardly sufficient to put the insurer on notice that the agent was exceeding 
his authority. It is elementary that credit may be extended for the payment of 
all or part of an insurance premium. 32 C. J. 1195, pars. 328, 329. The receipt 
contemplated the payment of part cash, and almost any one might be pardoned 
for thinking it unnecessary to give a note to secure the small sum of $16.35, in 
which the company had no real interest. 

[3| If the company received and retained the premium, with knowledge or 
notice of any irregularity in its payment, and thereafter issued the policy, in the 
absence of fraud affecting the risk, it was its duty to deliver it. It is doubtful 
that in such case delivery is necessary, but a constructive delivery of a policy 
may be made. Whether that has been done depends upon the intention of the 
parties as shown by all the facts and circumstances of the particular case. 32 
C. J. 1125, par. 238. If the company received all of the premium it was entitled 
to and delivered the policy, any question arising as to the binding receipt would 
be at an end. 

[4, 5] The mere fact that an insurance company retains the premium, or 
any part of it, after demand for payment on the policy, raises a strong presump- 
tion that any irregularity as to the issuance of the policy has been waived. If 
the contract was not perfected and the risk did not attach, the company would 
be bound to return the premium. The allegation that the company received the 
premium implies that it was retained, in the absence of denial of that fact, or 
the return of the premium, or at least a tender. 

We do not think an allegation of waiver would add anything material to 
the petition, and that as a whole it states a cause of action. 

Reversed and remanded for further proceedings not inconsistent with this 
opinion. 


LINCOLN NAT. LIFE INS. CO. v. BASTIAN. 
Circuit Court of Appeals, Fourth Circuit. April 9, 1929. 
No. 2773 


31 Federal Reporter (2d) 859. 

3. INSURANCE—SLIGHT EVIDENCE WILL SUPPORT FINDING OF IN- 
SURER’S WAIVER OF FORFEITURE FOR NONPAYMENT OF PRE- 
MIUM. 

Courts do not favor forfeitures, and very slight evidence will suffice to sup- 
port finding that insurer has waived right to forfeiture of policy for nonpayment 
of premium. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


4. INSURANCE—INSURER TAKING PREMIUM EXTENSION NOTE 
HELD ESTOPPED TO ASSERT IT'S WANT OF AUTHORITY TO 
WAIVE STATUTORY PROVISIONS REGARDING PAYMENT OF 
PREMIUMS. 

Insurer accepting premium extension note of insured, which allowed 15 days 
after due date for payment without forfeiture, held estopped to claim that it had 
no authority under the law to waive statutory provisions with reference to pay- 
ment of premium. 

(For other cases, see Insurance, Dec. Dig. § 392[10].) 


5. INSURANCE—WHERE INSURED DIED PRIOR TO EXPIRATION OF 
15 DAYS’ GRACE ALLOWED AFTER DUE DATE OF PREMIUM EX- 
TENSION NOTE, AND BALANCE OF PREMIUM REPRESENTED BY 
WORTHLESS CHECK HAD BEEN PAID BY GIVING ANOTHER 
CHECK, POLICY WAS IN FORCE. 

Where insurance company accepted check of insured for part of premium 
and note for the balance, and note provided that the payment thereof on or be- 
fore due date or within 15 days thereafter together, with cash, would be accept- 
ed by company as payment of premium, policy was in full force and effect on 
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death of insured 7 days prior to expiration of 15-day period of grace, notwith- 
standing nonpayment of check given in lieu of cash, inasmuch as amount of 
check with protest fees was paid by second check given during insured’s life- 
time. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of West Virginia, at Charleston; George W. McClintic, Judge. 

Action by the Lincoln National Life Insurance Company against E. Pearl 
Bastian. Judgment for defendant, and plaintiff appeals. Affirmed. 

R. Kemp Morton, of Charleston, W. Va. (R. F. Baird and F. B. Shoaff, both 
of Ft. Wayne, Ind., and H. L. Snyder, Jr., of Charleston, W. Va., on the brief), 
for appellant. 


B. J. Pettigrew, of Charleston, W. Va. (U. B. Atkinson, of Charleston, W. 
Va., on the brief), for appellee. 

Before Waddill and Northcott, Circuit Judges, and Baker, District Judge. 

Baker, District Judge. On June 1, 1926, Lincoln National Life Insurance Com- 
pany, plaintiff, issued and delivered to one John J. Bastian a policy of insurance 
on his life in the sum of $5,000, with his wife E. Pearl Bastian, the defendant 
herein, as beneficiary. 

Said policy provided for premiums to be paid semi-annually on the Ist days 
of June and December of each year—$45 each period. 

Said policy contained a one-month grace period within which to pay the 
premiums. The first semi-annual premium of $45 was paid, the receipt of which 
was acknowledged by the delivery of the policy. 

On the 30th day of December, 1926, the insured delivered to the plaintiff a 
check for $15 and his note for $30 in payment of semi-annual premium, which 
said note was payable on or before the Ist day of March, 1927, and contained a 
grace period of 15 days from and after the due date thereof. This note, together 
with the $15 check, was tendered to the company by the insured with the un- 
derstanding that it should not be binding upon the maker until accepted by the 
secretary or assistant secretary of the company. 

Defendant’s Exhibit No. 3 is as follows: 

“The Lincoln National Life Insurance Company, Fort Wayne, Indiana. 

“Notice of Acceptance of Premium Extension Note.” 

The exhibit, after setting out the note, due date, etc., states as follows: 

“The above described note extending the time for payment of the stated 
premium is accepted by the Lincoln National Life Insurance Company under the 
terms and conditions of said note, a copy of which terms and conditions is 
shown on the reverse side hereof. The receipt of a cash payment in the amount 
equal to the difference between the amount of the note and the premium ex- 
tended, is hereby acknowledged. 

“The Lincoln National Life Insurance Company Dated 1/3/27 A. J. McCan- 
dless, Secretary Countersigned, L. P. Ropa, Home Office Cashier—Authorized 
collector.” 

The terms and conditions of the note referred to provide: 


“That if this note is paid on or before the date it becomes due, or within fifteen 
days thereafter, such payment, together with the said cash, if any, will then be ac- 
cepted by the company as payment of said premium, and all rights under said 
policy shall thereupon be the same as if said premium had been paid when due. 
* * * That if this note is not paid on or before the date it becomes due, or within 
fifteen days thereafter, or within fifteen days after the expiration of any exten- 
sion thereof, it shall thereupon automatically cease to be a claim against the 
maker and said policy shall become void and shall be deemed to have ceased and 
terminated on the date when said premium was due and payment thereon for- 
feited, except as to the right to a surrender value, or a paid-up policy or other 
rights as in said policy provided. * * *” 

Thus it is clearly shown that said note and check were accepted by. the 
plaintiff as a valid extension of the time of payment and a waiver of forfeiture 
during such extended period of said second semiannual premium, and upon the 
acceptance thereof the plaintiff issued and delivered to the insured the exten- 
sion agreement, providing, among other things, that all rights under said policy 
should continue as if said premium had been paid when originally due. 
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A large part of the remaining terms and provisions of said extension agree- 
ment related to and are devoted to the payment of the note and the effect of 
the nonpayment thereof. Not a word in that agreement is devoted to the effect 
of the nonpayment of the check for $15 taken and treated as cash and so stated 
in said agreement. 

How can it be claimed that, after accepting the check as cash and the note 
of the insured for the balance and remainder of said second semiannual premium 
and issuing a solemn agreement signed by the duly authorized officials of the 
company in accordance with the provisions of the policy, the terms thereof can 
be varied by parol testimony? 

The second semiannual premium was due December 1 with 30 days’ grace 
allowed. The adjustment thereof by the check and note on December 30 was in 
ample time. January 1, 1927, being Sunday, January 2 was observed as New 
Year’s holiday; hence the premium acceptance entries and dates we find to be 
January 3, 1927. 

The note in question was due March 1, 1927; plus 15 days of grace provided 
therein made the final due date thereof March 15, 1927. 

The insured, John J. Bastian, died on the 8th day of March, 1927, which was 
seven days prior to the final due date of the extension note. 

The check for $15 given by the insured to Lincoln National Life Insur- 
ance Company on the 30th day of December, 1926 on account of part payment 
of the premium, was protested for nonpayment on January 18, 1927. Thereupon 
the insured, John J. Bastian, gave to Lincoln National Life Insurance Company 
another check in the amount of $16.36 to take up the original one for $15 plus 
$1.36 protest fees. This second check was paid in due course to the plaintiff, 
and it still holds the money. 

L. P. Ropa, home office cashier and authorized collector, testifies that this 
extension agreement was within the 30-day period of grace; that he accepted the 
note and check in payment of that premium; that the insured did pay the 
amount of the protested check plus the protest fees; and further states that, 
had the original check for $15 been paid when presented, it would not have been 
necessary to sign the application for reinstatement alleged by plaintiff to be ne- 
cessary in this proceeding. 

It is true that on the 17th day of January, 1927, the Charleston cashier of the 
plaintiff company notified the insured at his home address in Montgomery, a point 
about 26 miles distant, that in his opinion, the policy had lapsed and sent to insured 
a blank application for reinstatement thereof. This application was not signed 
at that time, but later the agent of the plaintiff induced the insured to sign an ap- 
plication for reinstatement. 

Query: Had the policy lapsed? 

If not, no reinstatement was necessary or required and the policy was in full 
force at the time of the death of the insured and should be paid to the beneficiary 
with interest. 

If it had lapsed, there should be a decree for the plaintiff insurance company. 

It is stipulated by the parties hereto that due proof of the death of the insured 
was made. 

[1] To determine whether the policy in question had lapsed, it is only necessary 
to look to Defendant’s Exhibit No. 3 hereinbefore set out. The caption and pro- 
visions of that extension agreement speak in unmistakable terms the intent of the 
parties in relation to this transaction. The receipt of the cash payment of $15 and 
the note for $30 was therein acknowledged by the planitiff through its duly author- 
ized officers, and this extension note provided that the insurance should be continued 
in force until midnight of the due date of that note (which was March 1, 1927), and 
provided further that, if said note is paid on or before the date the same becomes 
due or within 15 days thereafter (which would be March 15, 1927), the policy 
should remain in full force and effect. 

John J. Bastian, the insured, having died 7 days prior to the final due date of 
the extension note, death having sealed his lips, we think there is no occasion for 
resorting to parol testimony in this case. 

[2] No rule of law is better established as a general rule than this, where the 
writing is plain, definite, and unambiguous, it cannot be varied by parol evidence 
showing facts which might have the effect of changing the plain intent expressed 
by the writing. The writing is the repository of what the parties meant, and cannot 





Life] Lincoln Nat. Life Ins. Co. v. Bastian 13 


be varied by extraneous evidence. Northern Assur. Co. v. Grand View Bldg. Ass’n. 
183 U. S. 308, 22 S. Ct. 133, 46 L. Ed. 213; Watson v. Buckhannon River Coal Co., 
95 W. Va. 164, 120 S. E. 390; Smyth v. Brick Row Realty Co., 97 W. Va. 40, 124 
S. E. 499; Good v. Dyer, 137 Va. 114, 119 S. E. 277; Warren v. Goodrich Strip & 
Screen Co., 133 Va. 366, 112 S. E. 687. 

How should we construe Exhibit No. 3 hereinbefore quoted? 

In the case of New York Life Insurance Co., Plaintiff, v. John W. Eggleston, 
etc., Administrators, 96 U. S. 572, 24 L. Ed. 841, point 1 of the syllabus is as 
follows: 

“Any agreement, declaration, or course of action on the part of an insurance 
company, which leads a party insured honestly to believe that by conforming thereto 
a forfeiture of his policy will not be incurred, followed by due conformity on his 
part, will estop the company from insisting upon the forfeiture, though it might be 
claimed under the express letter of the contract.” Knickerbocker Life Insurance 
cas v. Norton, 96 U. S. 234, 24 L. Ed. 689; Loveland et al v. U. S. (D. C.) 18 F.(2d) 
585. 

[3] Courts never favor forfeitures, and this rule applies in a case where the 
insurer attempts to escape liability upon the theory of a forfeiture for nonpayment 
of premium. So that very slight evidence will suffice to support a finding that a 
waiver of a right of forfeiture has occurred. Knickerbocker Life Insurance Co. 
v. Norton, 96 U. S. 234, 24 L. Ed. 689; New York Life Insurance Co. v. Eggleston, 
96 U. S. 572, 24 L. Ed. 841; Flannigan v. North Western Mutual Life Insurance 
Co. (Va.) 146 S. E. 353. 

In 2 Joyce on Insurance, § 2256, we find as follows: 

“A check, draft or note may be accepted under such circumstances as to clearly 
indicate that a payment of the premium was effected thereby, at least so as to con- 
tinue the policy in force and preclude a forfeiture and this is so held even though 
said check, draft or note be not paid when due or be dishonored.” 


We find in the case of Veal v. Security Mutual Life Insurance Co., 6 Ga. App. 
721, 65 S. E. 714, a case in many respects like the one before us, the court said: 

“If the holder of a policy of life insurance sends to the company on the day 
the premium is due a check in payment thereof, and when the check is presented at 
bank, payment is refused because of lack of funds to the credit of the drawer, the 
company, although it has delivered the premium receipt to the insured, may, by tak- 
ing proper steps, repudiate the transaction for the legal fraud resulting from the in- 
sured’s having sent a check without having in bank the funds to meet it, and may 
enforce a lapse of the policy for non-payment of premium. But if the company 
in such a case, after notice that the check has been dishonored, retains it, and in- 
stead of repudiating the transaction by returning the check and demanding back 
its receipt, insisted upon the insured’s paying it after the date on which the policy 
would otherwise have lapsed, a waiver of the punctual payment of the premium in 
cash results. If the insurance company accepts and retains a note, check, or other 
interest-bearing obligation for the premium, the policy will not be held to be lapsed 
or forfeited for nonpayment of premium, even though the note or other obligation 
is not paid at maturity.” 

[4] Plaintiff in its brief apparently takes the position that it had no authority 
under the law to waive statutory provisions with reference to the payment of the 
premium. It is estopped from making any such claim. 14 R. C. L. 1115-1181; 3 
R. C. L. (Supplement) 350. National Surety Co. of New York v. T. R. Fox, 54 
A. L. R. 458 (174 Ark. 827, 296 S. W. 718). And in the last cited case we find 
syllabus 4 to be: 

“An insurer is estopped from insisting upon a forfeiture of the policy, by 
any agreement, declaration, or course of action which leads the insured to believe 
that, by conforming thereto, a forfeiture will not be incurred.” 

[5] We conclude, as did the learned trial judge below, that under all the cir- 
cumstances in this case said note and check were accepted by the plaintiff as such 
extension of said second semiannual premium, and upon the acceptance of which 
the said plaintiff issued and delivered to the insured an extension agreement; that 
all rights under said policy continued as if said premium had been paid when origin- 
ally due; that, said John J. Bastian having died on the 8th day of March, 1927, 
seven days prior to the final due date of the extension note, said policy did not 
lapse, and that no necessity existed for a reinstatement thereof; that said policy 
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was in full force and effect at the time of the death of said John J. Bastian, the 
insured. 


The judgment is affirmed. 
Attirmed. 


- PILOT LIFE INS. CO. v. OWEN. 
Circuit Court of Appeals, Fourth Circuit. April 9, 1929. 
No. 2759. 
31 Federal Reporter (2d) 862. 

1. INSURANCE—CONTRACT OF INSURANCE WAS SOUTH CAROLINA 
CONTRACT, WHERE POLICY WAS DELIVERED TO INSURED AND 
FIRST PREMIUM PAID IN SUCH STATE. 

Where life insurance policy was delivered to insured in South Carolina upon 
payment of first premium in such state, contract of insurance was South Carolina 
contract. 

(For other cases, see Insurance, Dec. Dig. § 125[2].) 

3. INSURANCE—INSURED ACTIVELY CONDUCTING BUSINESS WITH- 
IN MONTH OF DEATH HELD NOT “TOTALLY DISABLED,” EX- 
CUSING DEFAULT IN PAYMENT OF PREMIUM. 

Evidence that insured, though in poor health for some months previous to his 
death, actively conducted his business within month of his death, held not to show 
that insured was “totally disabled,” within meaning of policy, so as to excuse de- 
fault of insured in payment of balance of annual premium; one not being deemed 

“totally disabled” unless he is no longer able to do his accustomed task and such 

work as he has been trained to do and upon which he must depend for a living. 

(For other cases, see Insurance, Dec. Dig. § 362.) 

4. INSURANCE—ADMISSION BY INSURER OF RECEIPT AND RETEN- 
TION OF PREMIUMS HELD NOT TO ENTITLE INSURED IN DE- 
FAULT TO GRACE, IN VIEW OF CONTRARY STIPULATION IN EX- 
TENSION AGREEMENT. 

Where agreement between insured and insurer for extension of payment of 
premium stipulated that, if payment was not made on date as extended, policy was 
to become void without grace, that company admitted receiving and retaining pre- 
miums did not entitle insured to 31 days of grace thereafter. 

(For other cases, see Insurance, Dec. Dig. § 357.) 

5. INSURANCE—INSURER’S RECOGNITION OF INSURED’S RIGHT UN- 
DER NONFORFEITURE PRIVILEGES WAS NOT WAIVER OF DE- 
FAULT IN PAYMENT OF PREMIUM. 

_. That insurer recognized right of insured under nonforfeiture privileges of life 

insurance policy did not constitute waiver of default made by insured in payment 

of premium. 

(For other cases, see Insurance, Dec. Dig. § 391.) 

6. INSURANCE—INSURED, NOT FILING REQUEST AS REQUIRED, 
HELD NOT ENTITLED TO HAVE CASH VALUE APPLIED AS PAY- 
MENT ON ACCOUNT OF PREMIUM. 

Insured in default in payment of premium was not entitled to have remaining 
cash value used as payment on account of premium to keep policy in force, where, 
under policy, that could be done only on request of insured and no such request 
was filed. 

(For other cases, see Insurance, Dec. Dig. § 366.) 

7. INSURANCE—CASH SURRENDER VALUE REMAINING AFTER DE- 
DUCTION OF SUM OWING BY INSURED TO INSURER IS BASIS 
ON WHICH AMOUNT OF EXTENDED INSURANCE SHOULD BE 
CALCULATED. 

Where cash surrender value of policy at time of death of insured, who was in 
default in payment of premium, was $741.25, less $706.44 which insured then owed 
insurer, thus leaving net cash value of only $34. 81, held, that $34.81 was required to 
be taken as basis upon which amount of extended insurance should be calculated. 

(For other cases, see Insurance, Dec. Dig. § 367[2].) 
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8. INSURANCE—TIME OF PAYMENT OF PREMIUMS IS OF VERY ES- 
SENCE OF LIFE INSURANCE CONTRACT. 
The time of payment of premiums is material and of the very essence of a life 
insurance contract. 


(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from the District Court of the United States for the Western District 
of South Carolina, at Greenville; Henry H. Watkins, Judge. 

Action by Lulu May Owen against the Pilot Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded for further pro- 
ceedings. 

H. J. Haynsworth, of Greenville, S. C. (C. F. Haynsworth and Haynsworth & 
Haynsworth, all of Greenville, S. C., on the brief), for appellant. 

A. C. Mann, of Greenville, S. C. (J. L. Plyler and Mann & Plyler, all of 
Greenville, S. C., on the brief), for appellee. 

Before Waddill and Parker, Circuit Judges, and Coleman, District Judge. 

Wiii1AM C. CoLEMAN, District Judge. This is an appeal from a judgment 
rendered by the District Court of the United States for the Western District of 
South Carolina, in a suit upon a life insurance policy. The action was originally 
begun in the court of common pleas for Greenville county, S. C., and from there 
removed to the District Court. 

The material facts are these: The Pilot Life Insurance Company (formerly 
the Southern Life & Trust Company), hereinafter called the Company, issued to 
one James Robert Owen, a building contractor, a policy of life insurance, effective 
April 29, 1919, insuring his life in the sum of $7,500 in the event of death before 
the age of 60, and in the sum of $5,000 in the event of death after 60 and before 
70, for an annual premium of $234.20 up to the age of 60, and $178.35 thereafter. 
The appellee, the wife of the insured, hereinafter called the plaintiff, was named 
the beneficiary. The insured paid seven annual premiums in full, but on the 1926 
premium due July Ist, he paid on account $44.55, and pursuant to his original in- 
structions and in accordance with his right under the policy, a dividend which had 
accrued to him of $38.10 was applied by the Company in further reduction of the 
premium. At the same time, that is, on or about August Ist and presumably within 
the 31 days of grace allowed within which to pay premiums, the insured applied to 
the Company for an extension to October 1, 1926, within which to pay the balance, 
namely, $151.55, still due on the annual premium, with interest. On August 5th 
such extension was granted by the Company’s president, as he was empowered to 
do, with the proviso that “if payment be not made when due by the terms of the 
extension, then without grace and without further notice, the policy shall lapse 
and become void as of the due date, except that the right. of the insured provided 
in said policy to elect an option on surrender will be the same as if no such ex- 
tension had been granted.” No further payments being made, on October 1, 1926, 
the Company declared the policy to have lapsed as of December 12, 1926, with a 
cash value of $741.25. That is to say, the partial payment made on the 1926 prem- 
ium was sufficient to increase the policy’s cash value by an amount equivalent to 
the increase allowed upon payment of a full quarterly premium. However, on 
March 1, 1926, the insured had procured a loan of $696 on the policy which, to- 
gether with accrued interest, amounted to $706.44, and was deductible, pursuant to 
the provisions of the policy, from the cash value, leaving a balance of $34.81 which 
reduced the extended insurance value, as the Company claimed, to $235. On Jan- 
uary 12, 1927, the insured died at the age of 46 of sclerosis of the liver and Bright’s 
disease. He was given to the excessive use of alcohol, and for 18 months or more 
had been in failing health, but continued to attend to business affairs until less than 
a month before his death. The plaintiff, in due course, filed the requisite proofs 
and made claim for the full amount of the policy, namely, $7,500 with interest 
from the date of her husband’s death, but the Company replied, denying liability 
under the policy for any amount except for $235 as extended insurance. 

The case was tried before a jury, and at the conclusion of the testimony the 
Company moved for an instructed verdict against it for the sum of $235 only, be- 
ing the amount of the extended insurance. This motion was denied, whereupon the 
jury returned a verdict against the Company for $7,023.63, and in due course judg- 
ment for that amount was entered. A motion for a new trial was filed, but over- 
ruled. 

Besides the assignment of error raising the question of the trial court’s refusal 
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to direct a verdict, there are seven other assignments, but it is not necessary to re- 
fer to them specifically, because a consideration of the question whether the trial 
court was correct in refusing to grant the motion for a directed verdict necessarily 
embraces a consideration of all of the questions raised by the other assignments of 
error. Summarized, the answer as to whether the trial court was in error in re- 
fusing the motion depends upon the answer to the following questions: (1) Had 
the default of the insured on October 1, 1926, in the payment of the balance ($153.- 
83) of the annual premium due July 1, 1926, been (a) excused by the disability of 
the insured, or (b) by waiver on the part of the Company; and (2) assuming that 
such default had been neither excused nor waived, was the only right which the 
insured had under the policy a right to the extended insurance, computed in the 
amount and manner claimed by the Company as embraced in its motion for a di- 
rected verdict? 

[1-3] The contract of insurance was made in South Carolina when the policy 
was there delivered to the insured upon payment = the first premium. North- 
western Mut. Life Insurance Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 
419.381. RAL OONS S57... Te 1s; however, to be “construed by the general com- 
mercial law as enforced by the federal courts, which are free to exercise their own 
judgment, independently of state decisions. Carpenter v. Providence Washington 
Insurance Co., 16 Pet. 495, 511 (10 L. Ed. 1044); B. & W. Taxi Co. v. B. & Y. 
Taxi Co., 276 U. S. 518, 530, 48 S. Ct. 404 (72 L. Ed. 68, 57 A. L. R. 426). We 
will consider first the question as to the disability of the insured, and what effect, if 
any, it had upon his rights under the policy. 

The disability provision in the policy is as follows: 

“If, while this Policy is in full force and effect and before default in payment 
of any premium, proof satisfactory to the Company is furnished that the insured, 
while under age sixty, and prior to the maturity of this Policy in any respect, has 
become wholly disabled by accident or disease, sustained, or contracted after this 
Disability Insurance Provision becomes effective so that the insured has thereby 
become, and presumably will be for life, wholly, continuously and permanently un- 
able to pursue or engage in any gainful occupation, or to perform any work mental 
or a for compensation or profit (hereinafter referred to as ‘such dis- 
ability’) : 

“Upon written request by all parties in interest accompanied by this Policy the 
Company will agree, by endorsement hereon, to waive the payment of premiums as 
they become due during ‘such disability,’ and, beginning six months thereafter, if 
‘such disability’ continues, the Company will pay to the Insured a monthly income 
of ten dollars for each one thonsand dollars of Insurance payable at Age Seventy, 
during ‘such disability’ prior to the maturity of this Policy. All said payments will 
be due at the Home Office, but without presentation of this Policy.” 

No proofs of disability were ever furnished the Company, nor was any claim 
presented until after death of the insured. Nevertheless, plaintiff claims that the 
evidence on the question of disability is entirely ample to show that the insured 
was not only disabled on December 12 and October 1, 1926, but even before July 1, 
1926, when the last regular premium became due; in fact, even as far back as the 
early spring of that year. But we do not find this to be borne out by the testimony. 
The insured was in poor health for some months previous to his death, but as late 
as December 14, 1926, that is, within a month of his death, he was actively con- 
ducting his business and continued to supervise the prosecution of work under var- 
ious building contracts he had made, and which sometimes required him to travel 
to nearby towns. Therefore we are forced to conclude that no such disability ex- 
isted as would have entitled the insured to the benefit of this particular provision 
of the policy. A partial, noncontinuous disability was not sufficient. One is not 
deemed totally disabled unless he is no longer able to do his accustomed task and 
such work as he has been trained to “4 and upon which he must depend for a 
living. Metropolitan Life Insurance Co. Bovello, 56 App. D. C. 275, 12 F.(2d) 
810, 51 A. L. R. 1040. The law of South Sacatite appears . be in accord. Taylor 
v. Southern States Life Insurance Co., 106 S. C. 356, 91 S. E. 326, L. R. A. 1917¢, 
910. 

In view of our conclusions with respect to the extent of disability of the insured, 
it becomes unnecessary to analyze further the wording of the disability provision. 
Nor is it necessary to consider under what state of disability, if any, an insured 
would be completely excused from giving notice under a provision of this kind. 
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[4] Turning to the question of waiver, we are unable to find anything which 
the Company did or said through its representatives which would constitute a 
waiver, as claimed by the plaintiff, of the effect of the default which occurred on 
October Ist. Plaintiff contends that since the Company admits receiving and re- 
taining premiums to December 12, 1926, this entitled the insured, in spite of the 
specific stipulation to the contrary in the premium extension agreement of October 
Ist, to 31 days of grace, which would therefore carry the life of the policy be- 
yond the date of the death of the insured. With this, however, we cannot agree 
because so clearly in violation of what the parties expressly stipulated, and of 
what this court has previously declared to be the law in such circumstances. Order 
of United Commercial Travelers of America v. Belue (C. C. A.) 263 F. 502. So, 
if there is evidence of a waiver, it must be found elsewhere. 


[5, 6] From what has already been said with respect to the disability clause, 
it is clear that plaintiff cannot claim the benefit of the waiver stipulation therein 
contained. For this provision to become operative there must be not only satis- 
factory proof given to the Company of the total, continuous disability of the 
insured, but also the insured must submit written request that the Company waive 
payment of the premiums “as they become due,” namely, not those in default, but 
those subsequently to become due. On October 1, 1926, there was default in the 
payment of the premium even though the amount paid by the insured July 1, 1926, 
may have been sufficient if applied ratably to carry the insurance beyond that date. 
It is true that after his default on October Ist, the insured did not lose all rights 
under the policy, but by the very terms of the agreement which he entered into for 
extending the time of the premium payment, he did lose the right to have premiums 
waived. Thus, the fact that the Company recognized the right of the insured un- 
der the nonforfeiture privileges of the policy did not constitute a waiver of the de- 
fault made in the premium payment. As already stated, we find nothing in the 
correspondence or statements of the Company’s agents, before or after the death 
of the insured, on which a waiver may be predicated. As to the theory advanced 
by the lower court that the reserve of $34.81 should have been used as payment on 
account of premium for the purpose of keeping the policy in force for the full 
amount until insured’s death, it is sufficient to point out that it is expressly pro- 
vided this could be done only “upon request of the insured * * * filed at its [the 
Company’s] home office prior to default in payment of any premium.” No such re- 
quest was filed, and therefore the insured was not entitled to the benefit of this 
provision. 

Since, therefore, the default on October lst was not excused either by dis- 
ability or by waiver, and since the agreement which extended the premium payment 
time to that date expressly stipulated that if the insured were still in default at that 
time, “then without grace and without further notice, the said policy shall lapse and 
become void as of the due date except that the right of the insured provided in 
said policy to elect an option on surrender will be the same as if no such extension 
had been granted” (italics inserted), it is obvious that the insured was relegated, 
by his own conduct and agreement, to the benefits under the nonforfeiture privileges 
clause and to those only. This must be true because that clause, summarized, pro- 
vides as follows: That if after three years, premiums shall have been paid in full 
(as was the case here), if default shall be made in the payment of any subsequent 
premium, the policyholder shall be entitled to choose (1) the cash surrender value 
of the policy, or (2) paid-up endowment insurance, or (3) automatic, extended 
insurance; that the insured might, by surrendering the policy within 31 days after 
the due date of the defaulted premium, receive the cash surrender value, or that, 
instead, he might, by written request, within the same period of time, elect to have 
the policy continued as paid-up endowment insurance for a reduced amount, as 
provided in the table which forms part of the policy, but that “if no election of 
Paid-up Endowment Insurance or Cash Value is made by the Insured within the 
period designated, the amount of insurance hereunder payable at age seventy, in- 
cluding additions, if any, shall automatically be continued, from the date of default 
as term insurance for the period indicated in Column III of the table below, cor- 
responding to the number of years premiums paid with Final Value, as indicated, 
payable to the Insured if living at the termination of said period. * * * Any indeb- 
tedness to the Company existing at the time of default in premium pay- 
ment shall be deducted from the full Cash Surrender Value, and the amount of 
Extended Term Insurance and Final Value or Paid-up Endowment Insurance, 
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granted in such case, shall be reduced in the proportion such indebtedness bears to 
the full Cash Surrender Value.” (Italics inserted.) Since the insured did not 
elect to receive either the cash surrender value or paid-up endowment insurance, 
the provision for extended insurance automatically applied. 


[7] The sole remaining question, therefore, is: To what amount of extended 
insurance was the insured entitled? We have seen that the cash surrender value 
of the policy at the time of the death of the insured would have been $741.25 if 
there had been no indebtedness. However, he then owed the Company $706.44, 
leaving as a net cash value of the policy only $34.81. Had the insured elected 
to take the cash surrender value, this is the sum which he would have been entitled 
to receive; and, similarly, had he been elected to receive paid-up endowment in- 
surance, it would have been the basis for estimating the amount of such insurance. 
But he failed to exercise his option, and $34.81 was thus required to be taken as the 
basis upon which the amount of extended insurance should be calculated according 
to the table provided for this purpose, with the result that this amount is shown 
to be $235, the sum admitted and tendered by the Company as due and owing. 


Plaintiff contended, and the lower court held (in its opinion denying the mo- 
tion for new trial), that the reduction created by reason of the existing indebted- 
ness of the insured was in the time of the extended insurance and not in the amount 
for which such insurance was continued; in other words, that the ratio “34.81/741.25 
of $5,000.00 equals * * * $235.00,” for which the Company contends, is not 
correct, but that the correct ratio is ‘34.81/741.25 of 11 years and 4 months, or 136 
months equals * * * 6.38 months. The plaintiff further claims that assuming 
the adopted ratio to be correct, the calculation should have been upon $7,500 in- 
stead of upon $5,000, because unless and until the insured reached the age of 60, 
he was required to pay premiums on $7,500 and not on $5,000. Calculated on the 
last-mentioned basis, the amount of extended insurance would be approximately 


$2,700. 


We are satisfied that both of these contentions are unsound. As to the first, 
it is sufficient to say that the policy expressly provides that “the amount of extended 
term insurance * * * shall be reduced in the proportion such indebtedness 
bears to the full cash surrender value” (italics inserted), and to say that the word 
“amount” thus used refers to time and not to money would be to torture the very 
language of the provision itself. There is no ambiguity in the language. As to 
the second contention, it is sufficient to say that extended insurance is expressly 
declared to be $5,000, namely, the amount of insurance which would have been 
payable to insured if living at the age of 70, provided the policy had been kept 
in force by payment of premiums. The method of calculation here adopted is con- 
sistent with that in Dwyer v. Metropolitan Life Insurance Co., 139 S.C. 377, 137 
S. E. 347, and is also entirely consistent with the decision of this court in Pacific 
Mutual Life Insurance Co. v. Davin (C. C. A.) 5 F. (2d) 481. See also Federal 
Life Insurance Co. v. Kemp (C. C. A.) 257 F. 265. 


[8.] It is contended by the plaintiff that the conclusion here reached is unduly 
harsh—that forfeitures are to be avoided, and that a construction of the policy is 
to be adopted which is most favorable to the assured. Provided there is ambiguity, 
these principles are not open to question. McMaster v. New York Life Insurance 
Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64; Mutual Life Insurance Co. of New 
York v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L Ed. 235, 31 A L. 
R. 102. But there is no ambuiguity in the present policy, nor can there be any un- 
reasonableness in requiring one to do what he has voluntarily contracted to do. The 
time of payment of premiums is material and of the very essence of the contract. 
“Courts cannot with safety vary the stipulation of the parties by introducing equities 
for the relief of the insured against their own negligence.” New York Life In- 
surance Co. v. Statham, 93 U. S. 24, 31 (23 L. Ed. 789). 


[9.] Over the Company’s objection, the trial judge ordered that his opinion, 
rendered in denying the motion for a new trial, he printed as a part of the record, 
but in so doing has requested a ruling by this court as to whether such opinions, to 
which no exception can be taken, are, under Rule 14, sub-division (2), properly a 
part of the record on appeal. We hold that it is proper to include them. 


The trial judge having erred in his refusal to grant the Company’s motion for 
a directed verdict limiting its liability under the policy to the sum of $235, the judg- 
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ment is accordingly reversed, and the case remanded for further proceedings in ac- 
cordance with this opinion. 


Reversed. 


LIBERTY LIFE ASSUR. SOC. v. WOODARD. (4 Div. 415.) 
Supreme Court of Alabama. March 21, 1929. 
121 Southern Reporter 30 
1. INSURANCE—STATUTE RELATING TO SUITS AGAINST DOMESTIC 

CORPORATIONS REQUIRES SUIT IN COUNTY WHERE INSURANCE 

CORPORATION IS DOING BUSINESS AT TIME OF INSURED’S 

DEATH (Code 1923, § 10471). 

Code 1923 § 10471, providing that domestic corporation may be sued in any 
county in which it does business, by agent, or was doing business at time cause 
of action arose, requires suit in county where insurance corporation is doing 
business at time of death of insured. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


2. INSURANCE—WHERE AGENT HAS AUTHORITY TO REPRESENT 
INSURER IN MAKING COLLECTIONS IN COUNT'Y, INSURER IS 
“DOING BUSINESS WITHIN COUNTY” BY AGENT, WITHIN VENUE 
STATUE (Code 1923 § 10471). 

Where agent has authority through statuory agent commissioned by insur- 
ance department with authority to write insurance, or a district or state mana- 
ger to represent insurer in making collections in county, insurance corporation 
is “doing business” by agent in that county, within venue statute (Code 1923, § 
10471), whether agent had office in county or not. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


3. INSURANCE—INSTRUCTION ON TRIAL TO PLEA TO _ JURIS- 
DICTION THAT, IF INSURANCE CORPORATION HAD MAN IN 
COUNT'YY ENFORCING BY-LAWS AND RULES IN KEEPING WITH 
ats ag OF COMPANY, HE WAS IN THAT SENSE AGENT, HELD 
PROPER. 

On trial of plea to jurisdiction, instruction in effect that insurance corpor- 
ation could establish by-laws and rules which were not in conflict with their 
general grant of powers, and that, if they had man in county enforcing them 
in keeping with business of company, he was in that sense an agent, held not 
misstatement of law. 

(For other cases, see Insurance, Dec. Dig. § 618.) 


14. INSURANCE—INSTRUCTION TO FIND FOR INSURER, IF FEES, 
DUES, ETC., WERE NOT PAID BY INSURED, HELD PROPERLY RE- 
FUSED, WHERE EVIDENCE SHOWED THEY WERE PAID BY IN- 
SURED’S HUSBAND. 

In action on life policy, instruction to find for defendant, if jury found 
required fees, dues, and assessments were not paid by insured, held properly 
refused, as misleading, where evidence tended to show they were paid by hus- 
band on insured’s behalf. ‘ 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 


Appeal from Circuit Court, Dale County; J. S. Williams, Judge. 
Action on a policy of life insurance by C. F. Woodard against the Liberty 


Life Assurance Society. From a judgment for plaintiff, defendant appeals. 
under Code, 1923, § 7326. Affirmed. 


Transferred from the Court of Appeals. 

That portion of the oral charge to which exception was taken by defendant 
is as follows: “They may establish certain by-laws and rules which are not in 
conflict with their general grant of powers, and if they had a man here enforcing 
them, in keeping with the business of that Company why, he, in that sense, would 
be an agent; and if there was such a man here at the time named then the 
plaintiff had successfully established his cause, provided he has carried his bur- 
den.” 

The following requested charge was refused to defendant: “(4) The Court 
charges the jury that if they are reasonably satisfied from all the evidence in this 
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case that the required fees, dues and assessments were not paid by the insured 
they should find a verdict for the defendant.” 

C. O. Stokes, of Ozark, and Ball & Ball, of Montgomery, for appellant. 

Sollie & Sollie, of Ozark, for appellee. 


Boutpin, J. [1] A “domestic corporation may be sued in any county in 
which it does business by agent, or was doing business by agent at the time 
the cause of action arose.” Code 1923, § 10471. The time the cause of action 
arose in cases of tort or in transactions fixing an immediate liability to suit 
is when the tort was committed or the transaction had. 


In actions on a life insurance policy or fraternal benefit certificate as here, 
the policy may have been issued many years prior to the death of the insured, 
and the insuring corporation may have long since ceased to do business in the 
county where issued; ultimate liability being conditioned on keeping up the 
policy. The spirit of the statute would seem to require suit in a county where 
the insurer is doing business at the time of the death of the insured. Hildebrand 
v. United Artisans, 46 Or. 134, 79 P. 347, 114 Am. St. Rep. 852. The evidence here 
is directed to the entire period from taking the application in June until date of 
death in the following August. 


[2] Directing our attention to the status in Dale county, where suit was 
brought as of the date of the death of the insured, it is without dispute that 
numerous policies were then in force in that county and one or more collecting 
agents were engaged in the collection of monthly and quarterly dues from in- 
sured members in that county. Collection of dues is of the essence of such an 
insurance business. It is not material whether the agent had an office or fixed 
place of business in that county. An agent sent from a district or state head- 
quarters to conduct this part of the business is doing business for his principal 
or employer; nor is it material whether such collector is a statutory agent com- 
missioned by the insurance department with authority to write insurance. If he 
has authority through such agent or a district or state manager to represent 
the company in making such collections, the company is doing business by agent 
within the Venue Statute. International Cotton Seed Oil Co. v. Wheelock, 124 
Ala. 367, 27 So. 517; Farmers’ & Ginners’ Cotton Oil Co. v. Baccus, 207 Ala. 75, 
92 So. 4; Snyder Cigar & Tobacco Co. v. Stutts, 214 Ala. 132, 107 So. 73. Evi- 
dence tending to show the conduct of such business and the extent of it was 
properly admitted. The plea in abatement was not sustained. 


We may add that there is no evidence that the insurer had withdrawn from 
Dale county as part of its operating territory in’ getting new business through 
soliciting agents. It appears this county was in the Dotham district. That the 
particular agent who conducted this transaction had moved to another field, 
and wrote no more insurance there, or that no agent resided there, does not 
imply that the company was not still doing business as usual. 


[3-5] The portion of the oral charge on trial of the plea to the jurisdiction 
to which exception was reserved was not a misstatement of the law. Mislead- 
ing tendencies, if any, will not be reviewed, where only one portion of the charge 
is singled out, and the entire charge does not appear in the record. A request 
for an explanatory charge is usually the proper remedy for misleading tendencies 
in some part of the oral charge. 


[6] Jurors who heard and decided the issue on plea in abatement were not 
for that reason merely subject to challenge for cause, nor improperly placed on 
the list from which the jury was to be selected for trial on the merits. 


The issues were not the same; nor did one involve the other. In the one 
the sole question was whether defendant was subject to suit in Dale county; in 
the other, whether there was a completed and subsisting insurance contract in 
force payable to the plaintiff at the death of the insured. 

[7] No evidence was presented by examination of jurors, or otherwise, to 
show bias. Except in cases provided by statute or general rules of law, bias of 
the juror must be shown. Van Derslice v. Merchant’s Bank, 213 Ala. 237, 104 So. 
663. 

Three issues of fact were litigated on the merits: 

First: Was the policy or certificate of insurance ever issued, delivered, and 
accepted by the insured? 





Life] Independent Life Ins. Co. v. Carroll 21 


Second: Was the plaintiff, husband of the insured, the beneficiary named 
in the policy? 

Third: Were the initial charges and dues paid? 

Without dispute application was made by the insured for three certificates 
of $500 each; three certificates were finally issued, but when the agent went to 
deliver them, the insured was sick and they were not delivered. The insured 
died a few weeks later. 

Plaintiff’s version is that, prior thereto and while the insured was in good 
health, three policies were delivered and accepted, but that, after looking over 
them, an error was discovered in the given name of the insured, whereupon the 
agent volunteered to have them corrected, and they were returned for that pur- 
pose, and meantime to be in force. 

Defendant’s version is that a confusion as to the full name appeared from 
the original application; that this was returned for a new one in due form; that 
no policies were issued until the new application was received at the Philadelphia 
office, and these were never delivered. 

[8, 9] A vital inquiry, therefore, was whether the document or documents 
first presented to the insured were policies, contracts of insurance, or merely 
applications. The testimony of witnesses who claimed to have seen them, noted 
the numbers, handled them, saw the amount and name of the beneficiary, was 
admissible to identify the kind of documents, without having read all the terms 
and conditions of the policies so as to give secondary evidence of their entire 
contents. Such evidence was not objectionable as secondary for want of notice 
to produce prior to the trial when defendant raised no question as to timeliness 
of notice, but expressly denied that such instruments ever existed. The court 
will not be put in error for overruling a motion to exclude all the evidence of 
plaintiff on the ground that it is insufficient to make out the plaintiff’s case. 

The evidence as a whole warrants the inference that, if the policies were 
isued as plaintiff claims, they conformed to the last ones issued, but not delivered, 
and which were in evidence, except in correction of name of the insured, and 
in the name of the beneficiary. There was evidence that one of the original 
policies, if such there was, named the plaintiff as beneficiary, and that the re- 
quired payment of premium and dues was made at the time of the application. 
It was, therefore, a case for the jury, not for the affirmative charge. 

[10] The evidence of Will Drew, touching statements of witness Herron 
out of court to the effect the death claim had been allowed, but payment held 
up for reasons at variance witih his testimony on the stand, was properly ad- 
mitted for purposes of impeachment; predicate having been laid. 

[11] If the predicate did not cover some specific questions, it is sufficient 
to say no objection was interposed on such ground. 

[12] The evidence of Mrs. Lingo was admissible for like purpose. There 
was no objection to her testimony as offered, only a motion to exclude after 
examination concluded. For well known reasons this was not error. 

[13, 14] Defendant’s unnumbered refused charge, which for identification we 
mark (4), was fully covered by the oral charge. Its refusal may be sustained 
because misleading, in that it required payment of the fees, dues, and assess- 
ments by the insured, while the evidence tended to they were paid by the 
husband on her behalf. 

[15] There was some evidence for plaintiff on each of the issues of fact 
presented. The truth of the case was, in the first instance, for the jury. The 
correctness of their finding is not presented for review. 

Affirmed. 

Anderson, C. J., and Gardener and Foster, JJ., concur. 


INDEPENDENT LIFE INS. CO. v. CARROLL. (6 Div. 322.) 
Supreme Court of Alabama. March 21, 1929. 
121 Southern Reporter 88. 

1. INSURANCE—COMPLAINT IN ACTION ON LIFE INSURANCE POL- 
ICY SUBSTANTIALLY IN CODE FORM HELD NOT DEMURRABLE 
(Code 1923, § 9531, form 12). 

Complaint in action on life insurance policy substantially conforming to Code 

1923, § 9531, form 12, held not demurrable. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 





22 The Insurance Law Journal, Vol. 73 [July, 1929 


2. INSURANCE—WHETHER INSURED WAS SUFFERING FROM 
CHRONIC HEART DISEASE FROM TIME OF ISSUANCE OF POL- 
ICY UNTIL DEATH HELD FOR JURY UNDER SCINTILLA EVI- 
DENCE RULE. 

In action on life insurance policy, under scintilla rule of evidence which 
prevails in Alabama, question whether insured was suffering from chronic val- 
vular heart disease from time of issuance of policy until her death held for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action on a policy of life insurance by J. J. Carroll against the Independent 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Code 1923, § 7326. Reversed and 
remanded. 

The complaint is as follows: 


“The plaintiff claims of the defendant two hundred & fifty ($250.00) dollars 
due on a policy whereby the defendant on to-wit: the first day of March 1926 
insured the life of Josephine Carroll in the amount of two hundred & fifty 
($250.00) dollars; and the said Josephine Carroll died on to-wit; the eighth 
day of August 1927; of which the defendant has had notice. Plaintiff turther 
avers that said policy was in force and all premiums were paid on same to the 
date of the death of said decedent, and further that said policy was made payable 
to plaintiff as beneficiary and is the property of the plaintiff; and the defendant 
has failed and refused to pay plaintiff on same. Hence this suit. 

“Count two. Plaintiff claims of the defendant the sum of two hundred 
twenty-five ($225.00) dollars with interest from to-wit; the eighth day of August 
1927 ta date due on a life insurance policy whereby the defendant on to-wit; 
April 4, 1927 insured the life of Josephine Carroll in the amount of $225.00 for 
and in consideration of twenty-five cents ($.25) weekly premium being paid by 
the plaintiff to the defendant. Plaintiff further avers that the said policy was to 
extend during the natural life of the said Josephine Carroll, with limitations in 
said policy as to forfeiture and other conditions. And plaintiff avers that the 
said Josephine Carroll died on to-wit; the eighth day of August 1927, of which 
the defendant had had notice; and that at the time of her death the aforesaid 
policy was in full force and effect and all premiums were paid according to the 
terms of the said policy; and that said policy is the property of the plaintiff, and 
same is attached hereto and made a part of this count as though here again 
fully set out, and further that defendant has refused to pay plaintiff on same 
after demand therefor, hence this suit.” 

Huey & Welch and W. G. Stone, all of Bessemer, for appellant. 

Lipscomb & Lipscomb, of Bessemer, for appellee. 

GARDNER, J. Appellee was named beneficiary in a policy insuring the life of his 
wife, Josephine Carroll, who died August 8, 1927, and brings this suit to recover 
thereon. There was a verdict and judgment for plaintiff, from which defendant 
appeals. 

[1] The counts of the complaint substantially conform to the Code form 
(section 9531 form 12, Code of 1923), and the demurrer thereto was properly 
overruled. National Life Ins. Co. v. Puckett, 217 Ala. 110, 115 So: 12, where at- 
tention is directed to the change in the Code form by omission of averment as 
to the terms of insurance. See, also, American Nat. Ins. Co. vy. Moss, 215 Ala. 
542, 112 So. ]10. The case of Pence v. Mut. Benefit Ins. Co., 180 Ala. 583, 61 
So. 817, cited by counsel for appellant, construed the form as then existing in the 
Code of 1907, and is therefore without application. 

The criticism of count 1, based upon the case of Oberhaus vy. State ex rel. 
—o 173 Ala. 483, 55 So. 898, is without merit, and needs no discussion 

ere. 

The policy sued upon was of date April 4, 1927, and in the sum of $225.06. 
There was no other policy or contract insurance of any character. We are there- 
fore unable to see the usefulness of count 1, which seeks recovery upon a policy 


of March 1, 1926, and in the sum of $250.00, and it would seem mav well be 
eliminated. : 
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Count 2 went beyond the Code form, and made the policy an exhibit thereto. 
We find no material variance in the averments of the count and the policy thus 
exhibited. Count 2 therefore answers all the purposes of the case. The pivotal 
question, however, turns upon the merits of the case as presented by the pleadings 
and the proof in support thereof. 

Special pleas were interposed incorporating warranties contained in the 
policy as to the “sound health” of the insured at the time of its issuance, and 
also a “warranty” on the part of the insured that she had never had any “disease 
of the heart.” The several pleas then allege that the insured at the time of the 
issuance of the policy was suffering with chronic valvular heart disease, cardia 
nephritis, or cardia asthma, and each of which increased the risk of loss. No 
replications were filed by plaintiff to these pleas, but issue was taken thereon and 
the cause submitted to the jury upon the issue thus joined. 

It is first insisted the affirmative charge was due defendant, based upon the 
testimony of Dr. Denson, to the effect that during the year 1926 insurer was 
suffering from a chronic valvular heart disease, which continued to her death 
by apoplexy on August 8, 1927. 

We enter into no detailed discussion of the evidence. Suffice it to say it has 
been carefully considered by the court in consultation. 

[2] The evidence of plaintiff, husband of the insured, may properly be con- 
sidered as presenting some conflict, however slight, with the testimony of Dr. 
Denson. The scintilla rule of evidence prevails in this state, and, in the light of 
this rule, we entertain the view a jury question was presented. Mut. Life Ins. 
Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. R. 649; Padgett v. Sov. 
Camp, W. O. W. (Ala. Sup.) 118 So. 456; Metropolitan Life Ins. Co. v. Hyche, 
214 Ala. 447, 108 So. 40. 

[3] It is next insisted that the motion for new trial should have been granted 
upon the ground that the verdict is contrary to the great weight of evidence. 
While fully mindful of the difference to be accorded the ruling of the trial court 
and that the power- of this court in this respect should be exercised with the 
greatest caution, yet we are persuaded that under the proof here presented the 
new trial should have been awarded, and that there was reversible error in its 
denial. Dr. Denson was the family physician, and he made several visits to see 
the insured during the year 1926. He testifies, positively and emphatically, that 
she was suffering from chronic valvular heart disease and asthma, and he pre- 
scribed digitalis. His frequent visits to insured were corroborated by plaintiff. 
Such disease contributes to apoplexy. He “considered her case serious,” and he 
was equally emphatic that this condition continued to the time of her death, as 
“there is no cure for chronic valvular heart disease.” The evidence of this 
witness as well as that of Dr. Durrett, examined on plaintiff's behalf, discloses 
that such disease increases the risk of loss, and there is no occasion for resort 
to any judicial knowledge. Brotherhood of Rwy. Clerks, etc., v. Riggins, 214 
Ala. 79, 107 So. 44; Heralds of Liberty v. Collins, 216 Ala. 1, 110 So. 283, Dr. 
Durrett saw insured only a few hours before her death, but he concedes that, 
if in fact she had chronic valvular heart disease in 1926, this, in his judgment, 
“produced the condition from which she died.” He made, as attending physician, 
two reports. Each gave apoplexy as the primary cause of death, but in the first 
report cardia nephritis was given as the contributing or secondary cause, and in 
the second the secondary cause was cardia asthma. He knew nothing of the 
previous history of the case, and had no opportunity to examine her for chronic 
valvular heart disease. Whether the heart trouble was the primary or secondary 
cause of the death of insured was immaterial. Riggins Case, supra. Dr. Durrett’s 
testimony read in connection with Dr. Denson’s in fact tends strongly to corro- 
borate the latter. Dr. Denson, as previously stated, was plaintiff's family phy- 
sician at the time testified about, and was entirely without interest in the result. 
His testimony was clear and emphatic and consistent throughout. His qualifica- 
tions were not questioned, but admitted, and his evidence as an expert was 
entitled to great consideration. Robinson v. Crotwell, 175 Ala. 194, 57 So. 23. 

Under the issues presented, we are constrained to hold that a new trial should 
have been granted on the ground above indicated, and that for its refusal the 
judgment should be reversed. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 
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UNITED ORDER OF GOOD SAMARITANS v. BETTS. (No. 212) 
Supreme Court of Arkansas. March 18, 1929. 
14 Southwestern Reporter (2d) 1108. 

1. INSURANCE—BENEFICIARY SOCIETY’S BY-LAW HELD TO PRE- 
CLUDE RECOVERY ON DEATH WITHIN 30 DAYS AFTER TIME OF 
PAYMENT OF DELINQUENT DUES. 

Beneficiary society’s by-law, providing that subsequent payment of arrears 
should not entitle insured or beneficiary to benefits for sickness or death ocurring 
during period of suspension or delinquency, held to preclude recovery on insured’s 
death within less than 30 days of time of payment of delinquent dues. 

(For other cases, see Insurance, Dec. Dig. § 750.) 


2. INSURANCE—BENEFICIARY SOCIETY HELD NOT’ ESTOPPED BY 
PAYMENT TO RELY ON BY-LAW PRECLUDING RECOVERY FOR 
DEATH OR SICKNESS AFTER DELINQUENT PAYMENT. 

Beneficiary society’s receipt of delinquent payment did not estop society 
from relying on by-law precluding recovery for sickness or death ocurring 
within 30 days from time of payment of delinquent dues. 

(For other cases, see Insurance, Dec. Dig. § 755[3].) 


Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Jeannette Betts against the United Order of Good -Samaritans. 
Judgment for plaintiff, and defendant appeals. Reversed. 

A. D. Whitehead, of Helena, for appellant. 

Sheffield & Coates, of Helena, for appellee. 

SmirH, J. Appellee recovered judgment for the amount of a benefit certificate 
issued to her on the life of her mother by the appellant order. For the reversal 
of the judgment it is insisted that the monthly dues were not paid within the 
time required by the by-laws of the order, and that an erroneous instruction 
on the subject of the waiver of this payment was given by the court, and that 
the proof of death was not made within 60 days as required by the by-laws. 

. The certificate sued on is identical with the one set out in the opinion in the 
case of United Order of Good Samaritans v. Thompson, 172 Ark. 884, 290 S. W. 
965, and the by-law which we held prevented a recovery in that case was offered 
for the same purpose in the instant case. This by-law provided that dues should 
be paid by the 10th of each month, and if not so paid the delinquent member 
should be automatically suspended and no liability be enforced against the order 
during such suspension. The insured died within less than 30 days of the time 
of payment of the alleged delinquent dues. The by-law further provided that: 
“Should the dues be paid neither the insured nor the beneficiaries shall be 
entitled to any benefits if sickness or death occurs before the expiration of thirty 
days. Also, the subsequent payment of such arrears shall not entitle the insured 
or beneficiary to any benefits for sickness or death occurring during the period 
of such suspension.’ 

[1] In construing the language just quoted which was also quoted in the 
Thompson Case, supra, we held that the subsequent payment of delinquent dues 
to the order would not entitle the beneficiary to recover if the insured died within 
30 days of the date of such payment, for the reason that: “The section [quoted] 
further provides that, should the dues be paid, neither the insured nor the 
beneficiaries shall be entitled * * * to any benefits for sickness or death occurring 
during the period of such suspension.” 

The testimony was conflicting as to whether the dues had been paid within 
the time required by the by-laws, and was legally sufficient to support a finding 
either way on that subject. 

[2] But the court gave over appellant’s objection an oral instruction in which 
the jury was told that: “If they (the dues) were not paid by the 10th if the com- 
pany accepted them as payment, then they would be estopped from denying that 
they had received it, thereby they would waive prompt payment of the premiums 
if they accept the premiums and kept them.” The effect of this instruction is to 
nullify the provision of the by-law quoted above, which we held in the Thompson 
Case was valid; that is, that the subsequent payment of delinquent dues did not, 
for a period of 30 days after such payment, reinstate the delinquent. The court 
was in error, therefore, in telling the jury that the order was estopped, by the 
receipt of this delinquent payment, from relying on the by-law quoted. 
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There was conflicting testimony as to whether the proof of death had been 
made within 60 days after the death of the insured, as the by-laws of the order 
required. On behalf of appellee the testimony was to the effect: (1) That proof 
of death was furnished within the 60 days and (2) that within that time the order 
denied liability on the certificate. Proof of neither of these facts would suffice 
to meet the requirement in regard to proof of death, and we think the testimony 
was legally sufficient to support both of them. 


But for the error indicated, the judgment must be reversed, and it is so 
ordered. 


UNIONAID LIFE INS. CO. v. SMITH et al. (No. 199.) 
Supreme Court of Arkansas. March 11, 1929. 
Rehearing Denied April 15, 1929. 

15 Southwestern Reporter (2d) 321. 

INSURANCE—SUIT FOR BREACH OF REINSURANCE CONTRACT WAS 
ON “CLAIM” UNDER POLICY AND PROPERLY BROUGHT IN 
COUNTY OF PLAINTIFFS’ RESIDENCE (ACTS 1925, NO. 139, P. 420, 
§ 15, AS AMENDED BY ACTS 1927. NO. 194, P. 663). 

Suit against stipulated rate assessment insurance company for damages for 
breach of reinsurance contract by raising premiums held suit on claim arising 
or accruing under policy; “claim” being “a demand of right or supposed right,” 
“or right to claim something,” and hence suit was properly brought in county of 
plaintiffs’ residence, under Acts 1925, No. 137, p. 390; Acts 1925, Np. 139, p. 407, 
§ 3, par. A, and page 420, § 15, as amended by Acts 1927, No. 194, p. 663, fixing 
venue. 

(For other cases, see Insurance, Dec. Dig. § 686.) 


Appeal from Circuit Court, Cleveland County; Turner Butler, Judge. 

Suits by John E. Smith and others against the Unionaid Life Insurance 
Company. Defendant’s motion to quash service of summons was overruled, and 
judgment rendered against it, and it appeals. Affirmed in each case. 

Duty & Duty, of Rogers, and Creed Caldwell, of Pine Bluff, for appellant. 

W. B. Sorrells, of Pine Bluff, for appellees. 

SmiTH, J. Separate suits were brought by plaintiffs, who alleged that prior to 
1926 there existed a mutual insurance company known as the Mutual Aid Union, 
which, in January, 1926, surrendered its charter to the state, but before doing so 
entered into a contract with the Unionaid Life Insurance Company, whereby 
that company reinsured its membership. The complaint in each case alleged 
that, after reinsuring the members of the Mutual Aid Union, the Unionaid Life 
Insurance Company had raised the premium on the certificates of insurance 
above that provided for in their original contracts, and these suits were brought 
to recover damages for this alleged breach of contract; the actions being appar- 
ently based on the rule announced by this court in the case of Mutual Relief 
Ass’n v. Ray, 173 Ark. 9, 292 S. W. 396. 

Service of summons was had in each case on the defendant at its home office 
in Benton county. The summons issued in each case out of the office of the 
clerk of the circuit court of Cleveland county, addressed to the sheriff of Benton 
county, and required the defendant to appear and answer in Cleveland county. 

The defendant insurance company appeared specially and filed a motion to 
quash the service of the summons, on the ground that the circuit court of 
Cleveland county was without jurisdiction to try a damage suit against the 
insurance company located in Benton county and having no agent for service 
in that county and upon service procured through the sheriff of Benton county. 

Attached to the motion was a certified copy of the articles of incorporation 
of the defendant, Unionaid Life Insurance Company, showing that it had been 
organized under the provisions of Act 137 of the Acts of 1925 (Acts 1925, p. 390). 
This is an act entitled “An Act providing for stipulated premium insurance com- 
panies operating on the stipulated premium plan and regulating same.” The 
trial court overruled this motion, and, the defendant declining to answer or plead 
further, judgment was rendered against it, and this appeal has been prosecuted 
to reverse that judgment. 

It is earnestly nsisted that there is no authority under the statute to sue 
the appellant, a domestic insurance corporation, except in the county of its 
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residence under the provisions of the act under which it was created, to wit, 
Act 137 of the Acts of 1925. This act, which provides that it shall be in force 
from and after its passage, contains no provision concerning suits against com- 
panies organized pursuant to its terms. 

The articles of incorporation of the appellant company filed with its motion 
to quash the service show that it has a capital stock of $50,000; that its principal 
place of business is in Rogers, Benton county, and that it was formed for the 
purpose of taking insurance on the lives of individuals on the “stipulated pre- 
mium plan with a stipulated premium as defined and regulated herein.” 

There was passed at the same session Act No. 139 (Acts 1925, p. 405), en- 
titled “An Act to define assessment life, health and accident associations or 
companies, industrial insurance companies, to provide how same may be organized 
and transact business in this State, for proper regulation of same, and for other 
purposes.” 

The last section of this act provided that “nothing in this Act shall be con- 
strued to apply to or affect fraternal benefits associations, farmers mutual aid 
associations, reciprocal, or inter insurance exchanges, nor to mutual insurance 
companies operating on a legal reserve basis other than to industrjal insurance 
as herein provided. This Act to go into effect six months after its passage.” 
Section 17, p. 421. 

Paragraph A of section 3 of Act 139 (page 407), reads as follows: “Level 
or stipulated rate assessment associations, companies or corporations are de- 
fined as those corporations granting insurance benefits on the assessment pian 
and which collect from their membership a level or stipulated monthly, quarterly, 
semi-annual or annual assessment or premium, which assessment or premium is 
not made contingent upon the happenings of a certain event but is based upon 
stated periodical rates or charges estimated to be sufficient for the payment of 
all claims and expenses.” Evidently the appellant company is such a company 
as the language just quoted refers to. 

By section 15 of Act 139 (page 420) it is provided that in all actions against 
assessment or mutual insurance companies or the bonds of such companies by any 
policyholder or beneficiary suit may be brought in any county in the state where 
such company has its principal office or place of business. This section 15 was 
amended by Act No. 194 of the Acts of 1927, p. 663, to read as follows: “In any 
action on any claims arising or accruing under policies of insurance or member- 
ship certificates, against assessment or mutual insurance companies,” or the 
bondsmen of such companies, the suit may be brought in any county in the state 
where the plaintiff, or any one of the plaintiffs, in such action may reside. 

Construing these acts together, we are of the opinion that it was the inten- 
tion of the Legislature to make all of these companies liable to respond to a suit 
brought in the county in which the plaintiff resides in any action on any claim 
arising or accruing under policies of insurance issued by such companies. It 
remains, therefore, only to determine whether the instant suits are actions on 
claims arising or accruing under policies of insurance. And we think they are. 

Webster’s New International Dictionary defines a “claim” as follows: “A de- 
mand of a right or supposed right; a calling of another for something due or 
supposed to be due; an assertion of a right or fact.” It is further defined as: 
“A right to claim something; a title to any debt, privilege, or other thing in pos- 
session of another; also, a title to anything which another should give or con- 
cede, or confer on, the claimant.” 

The instant suits are predicated upon the allegation that the defendant has 
breached its contract of reinsurance, and this is a claim arising or accruing under 
a policy of insurance, and we conclude, therefore, that the motion to quash was 
properly overruled, and that judgment is affirmed in each case. 


STATE BANK & TRUST CO. v. CONNECTICUT GENERAL LIFE INS. CO. 
Supreme Court of Errors of Connecticut. April 6, 1929. 
145 Atlantic Reporter 565. 
1. INSURANCE—MATERIALITY OF REPRESENTATION BY APPLICANT 
aoe Oe POLICY DEPENDENT UPON INFERENCES IS QUESTION 
R JURY. 


Where materiality of representation by applicant for life insurance depends 
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upon inferences drawn from facts and circumstances proved, the question is for 
the jury. 


(For other cases, see Insurance, Dec. Dig. § 668[6].) 


2. INSURANCE—REPRESENTATION IN ANSWER TO QUESTION MADE 

PART OF POLICY IS MATERIAL, ESPECIALLY WHERE POLICY 

IS ISSUED WITHOUT MEDICAL EXAMINATION. 

Where representation by applicant for life insurance is contained in ans- 
wer to question in application made part of policy, inquiry and answer are tan- 
tamount to agreement that matter inquired about is material, especially when 
policy was issued without medical examination. 


(For other cases, see Insurance, Dec. Dig. § 255.) 


3. INSURANCE—REPRESENTATIONS THAT APPLICANT HAD NOT 
BEEN IN HOSPITAL OR BEEN ILL OR CONSULTED PHYSICIAN 
HELD NOT SUBSTANTIALLY TRUE, WHERE HE HAD UNDER- 
GONE TREATMENT FOR URETERAL CALCULUS. 

Representations by applicant for life insurance that he had never been inmate 
of hospital and had not been ill or consulted physician since particular date held 
not substantially true, where since such date he had been in hospital undergoing 
treatment for ureteral calculus. 


(For other cases, see Insurance, Dec. Dig. §§ 291[1], 292.) 


4. INSURANCE—MATERIAL REPRESENTATIONS, WHEN RELIED ON 
AND UNTRUE AND KNOWN TO BR UNTRUE, INVALIDATE POL- 
ICY WITHOUT DESIGN TO DEFRAUD. 


Material representations by applicant for life insurance relied on by com- 
pany, when untrue and known by assured to be untrue, invalidate policy without 
proof of actual conscious design to defraud; intent to defraud being inferred from 
making of false representations. 

(For other cases, see Insurance, Dec. Dig. § 256[2].) 

Appeal from Superior Court, Hartford County; Allyn L. Brown, Judge. 

Action by the State Bank & Trust Company, guardian, against the Con- 
necticut General Life Insurance Company, to recover amount of policy of life 
insurance, brought to superior court and tried to a jury. Verdict for plaintiff 
which the court set aside, and plaintiff appeals. No error. 

See, also, 144 A. 782. 

j Argued before Wheeler, C. J., and Maltbie, Haines, Hinman, and Banks, 
| i 3 
James E. Cannon and Ufa E. Guthrie, both of Hartford, for appellant. 
Francis W. Cole and Lucius F. Robinson, Jr., both of Hartford, for appellee. 


BANKs, J. The plaintiff is the guardian of the two minor beneficiaries under a 
life insurance policy issued by the defendant to David Maislen on June 30, 1925. 
Maislen died on January 30, 1926, of a tumor of the brain. The policy in suit is 
what is known as a nonmedical policy issued by the company without medical 
examination to its policyholders who had passed its regular examination within 
two years. The defense is that the assured procured the issuance of the policy 
by certain false and fraudulent misrepresentations contained in his application 
dated June 24, 1925, and in the application for his previous policy dated September 
9, 1924, which was made a part of the application for the policy in suit and a basis 
for the issuance of that policy. The alleged misrepresentations of the assured 
are that as of September 9, 1924, he stated: (1) He was then in good health; 
(2) he had never had renal colic; (3) he had never had a discharge from the 
ear; (4) he had never been an inmate of a hospital. And that as of June 24, 
1925, he stated: (5) He had not been ill since September 9, 1924; (6) he had not 
consulted any physician since that date; and (7) he was not on June 24, 1925, af- 
fected by any disease or infirmity. That these representations were made by the 
assured in the answers to questions contained in his applications is not in dis- 
pute. In its reply the plaintiff admits that the assured was a patient at the 
Hartford hospital from July 22 to July 26, 1919, and that he was a patient at that 
hospital a second time from October 11 to October 17, 1924. The plaintiff de- 
nied that the assured had been ill since September 9, 1924, except for a slight 
attack of left ureteral calculus for which he was treated at the Hartford hos- 
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pital in October, 1924, and denied that he had consulted any physician or other 
medical practitioner since September 9, 1924, other than his brother, who was a 
physician, and the attending physician at the Hartford hospital. It appeared from 
testimony offered by the plaintiff, and which was undisputed, that the assured 
consulted Dr. Seigell, an eye, ear, and throat specialist, twelve times between 
September 21, 1923, and April 1, 1925. 


Upon the pleadings, therefore, and the undisputed evidence, it appears that 
representations 4, 5, and 6, at least, were not true. The plaintiff contends that 
even so the verdict of the jury was justified because (1) recovery is not barred 
by misrepresentations as to immaterial matters and the question of their ma- 
teriality was one of fact for the jury, (2) the answers to the questions were 
substantially if not literally truthful, and (3) the misrepresentations were not 
made willfully with an intent to deceive. 

The policy provides that “the consideration for this insurance is the applica- 
tion, a copy of which is attached hereto and made a part of this contract,” and 
the application states that the former application, in accordance with which the 
prior policy was issued, is “made a part of this application and the applicant 
herein agrees that the answers and representations made by him in said former 
application are full, complete and true, and shall form a basis for any policy is- 
sued hereunder.” 

[1, 2] The claimed misrepresentations are contained in answers to questions 
appearing in the two applications and relate to the health of the applicant. That 
they were material to the risk as matter of law is beyond question. Where the 
materiality of a representation depends upon inferences drawn from facts and cir- 
cumstances proved, the question is one for the jury. Where the representation is 
contained in an answer to a question contained in the application which is made 
a part of the policy, the inquiry and answer are tantamount to an agreement that 
the matter inquired about is material. The information given forms the basis 
of the contract and defines the risk assumed. Jeffrey v. United Order of Golden 
Cross, 97 Me. 176, 53 A. 1102; Mutual Life Ins. Co. v. Geleynse, 241 Mich. 659 
217 N. W. 790, 56 A. L. R. 702; Travelers’ Ins Co. v. Pomerantz, 246 N. Y. 63, 
158 N. E. 21; Myers v. Mutual Life Ins. Co., 83 W. Va. 390, 98 S. E. 424; Mutual 
Life Ins. Co. of New York v. Hurni Packing Co. (C. C. A.) 260 F. 641; Kasprzyk 
v. Metropolitan Life Ins. Co., 79 Misc. Rep. 263, 140 N. Y. S. 211; 1 May on In- 
surance, §§ 185, 186, 187; 14 R. C. L. 1074. “The test of materiality is in the effect 
which the knowledge of the fact in question would have on the making of the 
contract. To be a material fact need not increase the risk or contribute to any 
loss or damage suffered. It is sufficient if the knowledge of it would influence 
the parties in making the contract. Matters made the subject of special inquiry 
are deemed conclusively material.” Vance on Insurance, 257. In the case of a 
nonmedical policy such as this where, in the absence of a medical examination, 
complete reliance is placed upon the answers of the applicant for information as 
to his health, such answers are especially material as forming the basis upon 
which the contract of insurance is entered into. 

[3] The plaintiff contends that the answers of the assured though material to 
the risk, are not required to be literally truthful, and that the jury might reason- 
ably have found that they were substantially true. No doubt the questions 
in these applications should have a reasonable interpretation. An applicant 
may have had some ailment or indisposition of so slight and temporary a charac- 
ter as to have left no impress upon his memory, in which event he could honestly 
answer in the negative an inquiry if he had been ill. A consultation of a physic- 
ian may have been for such minor ailment as to fall within the same category. 
But the malady for which the assured was in the Hartford hospital from October 
11 to October 17, 1924, was not of such a character. The answers of the assured 
were not substantially true, and the jury could not reasonably have so found, 
even if the questions and answers are interpreted most liberally in his favor. 
He denied that he had been ill since September 9, 1924, and denied that he had 
consulted any physician or other medical practitioner. From October 11 to 
October 17, 1924, the assured was a patient at the Hartford hospital undergoing 
treatment for ureteral calculus. The hospital record stated that four days be- 
fore his admission to the hospital he was seized with severe pain at times so 
excruciating that he cried and considerable morphine was necessary to quiet the 
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pain. While he was in the hospital, he had severe attacks of pain for which 
morphine was administered. An X-ray examination showed a left ureteral cal- 
culus, and the patient was prepared for an operation on October 17th, but that 
morning passed a stone and was discharged improved. The record also stated 
that six years before the patient had an attack of left ureteral calculus. Dr. 
Rowley, who attended him on both occasions, testified that the pain from ureteral 
colic which he was suffering was as severe almost as any pain that one can ex- 
perience. When the assured was taken sick in October, 1924, he was attended 
by his brother Dr. Samuel Maislen, who testified that after his pain did not let 
up after repeated hypodermics, he sent him to the hospital and called Dr. Rowley 
in consultation. Dr. Rowley called Dr. Spillane in consultation. These facts 
were not in dispute. From them no other reasonable conclusion could be reached 
than that the assured’s statement that he had not been ill since September 
9, 1924, and had not consulted a physician or other medical practitioner, were 
false and known by him to be false when he made them. There can also be no 
question that these answers to questions contained in an application for a non- 
medical policy were relied on by the defendant in the issuance of the policy with- 
out a medical examination. 

[4] Material representations such as these, relied on by the company, which 
were untrue and unknown by the assured to be untrue when made, invalidate 
the policy without further proof of actual conscious design to defraud. Mutual 
Life Ins. Co. of New York v. Hilton-Green, 241 U. S. 613, 622, 36 S. Ct. 676 (60 
L. Ed. 1202); Lewis v. New York Life Ins. Co., 201 Mo App. 48, 209 S. W. 625; 
Bankers’ Ins. Co. v. Miller, 100 Md. 6, 59 A. 116; Mutual Life Ins. Co. of New 
York v. Hurni Packing Co., supra; 2 Joyce on Insurance, § 1092; Vance on In- 
surance, 269. If it were necessary to prove an intent to deceive, such intent would 
be inferred from the making of the false representations with knowledge that 
they were false. Hammatt v. Emerson, 27 Me. 308, 326 (46 Am. Dec. 598). 

Upon the undisputed facts in the case, it was established beyond peradven- 
ture that the assured, in answer to questions in the application for the policy in 
suit, made representations as to his health and the consultation of physicians 
which were false and known to him to be false, and which were material to 
the risk and relied on by the insurer in the issuance of the policy. The trial 
court had no alternative but to set aside the verdict in favor of the plaintiff. 

Since we find no error upon the plaintiff’s appeal, it is unnecessary to con- 
sider the matters contained in the appellee’s bill of exceptions. 

There is no error. 

In this opinion the other Judges concurred. 


PENN MUT. LIFE INS. CO. v. BLOUNT et al. (No. 19126.) 
Court of Appeals of Georgia. Division No. 1. March 26, 1929. 
Rehearing Denied April 9, 1929. 

147 Southeastern Reporter 768. 

(Syllabus by the Court.) 

.NEW TRIAL—REFUSAL TO LIMIT TESTIMONY OF INSURER’S 
AGENT TO SHOW FACTS CLAIMED TO HAVE BEEN RATIFIED BY 
INSURER HELD NOT GROUND FOR NEW TRIAL. 

The court did not err in overruling the first special ground of the motion for 
a new trial. 
(For other cases, see New trial, Dec. Dig. § 35.) 

. INSURANCE—IN ACTION ON LIFE POLICY DEFENDED FOR FAIL- 
URE TO PAY FIRST PREMIUM, TESTIMONY OF AGENT’S CUSTOM 
TO TAKE NOTES, FOR PREMIUMS WAS ERRONEOUSLY ADMIT- 
TED; CHARGE ON IMPLIED NOTICE, ARISING FROM KNOWLEDGE 
LEADING TO KNOWLEDGE OF PRINCIPAL FACT, HELD INAPPLI- 
CABLE IN ACTION INVOLVING WAIVER OF CONDITION IN POL- 
ley: 

The court erred in overruling the second and third special grounds of the mo- 
tion for a new trial. 


(For other cases, see Insurance, Dec. Dig. § 65414, 669[9].) 
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3. INSURANCE—INSURER HELD NOT TO HAVE RATIFIED UNAU- 
— DELIVERY OF LIFE POLICY BY AGENT TO APPLI- 
NT. 


The evidence did not show ratification by the insurer of the unauthorized de- 
livery of the policy of life insurance by its agent to the applicant; and, for this 
reason, the court erred in overruling the general grounds of the motion for a new 
trial. 

(For other cases, see Insurance, Dec. Dig. § 142.) 


Bloodworth, J., dissenting. 

Error from City Court of Waynesboro; G. C. Anderson, Judge. 

Action by Hosea Blount and others, trustees, against the Penn Mutual Life 
Insurance Company. Judgment for plaintiffs, and defendant brings error. Re- 
versed. 

Callaway & Howard, of Augusta, and Fullbright & Burney of Waynesboro for 
plaintiff in error. 

’ Fleming & Fleming of Agusta for defendants in error. 

LuKe, J. In 1923, E. Hosea Blount et al as trustees, brought their action 
against the Penn Mutual Life Insurance Company on a $5,000 policy written on the 
life of Ransom A. Bell. The trial judge overruled the defendant’s demurrers to 
the petition, and it excepted. In 33 Ga. App. 642, 127 S. E. 892, this court affirmed 
the judgment overruling the general demurrer and certain special demurrers, but 
reversed the judgment overruling other special demurrers. 

When the case was tried the jury rendered a verdict for the plaintiffs. The 
defendant’s motion for a new trial was overruled, and it excepted. The Court of 
Appeals certified certain questions deemed necessary to the decision of the case, 
and these questions were answered in 165 Ga. 193, 140 S. E. 496. On February 
28, 1928, this court rendered its decision, reported in 37 Ga. App. 756, 142 S. E. 
183, reversing the judgment of the trial court refusing a new trial. 

The case came on for trial again, and on April 24, 1928, the jury found for the 
plaintiffs. The insurance company made a motion for a new trial, based upon the 
general grounds and upon certain special grounds complaining of the charge of 
the court and its rulings upon the evidence. The court overruled the motion for 
a new trial, and the case is again here for review. 

The crucial question in this case is now reduced to this: Did the insurer ratify 
its agent’s unauthorized delivery of the policy to the insured? 

Through their counsel, the parties to the case agreed “that the evidence used 
in a former trial of this case be read into the record of this case, with the right 
to either party to introduce said former testimony in whole or in part, with the 
further right to either party to interpose objections to the introduction of any part 
of said former testimony and have the court’s rulings on such objections entered 
in the record.” 

Under the foregoing agreement, the testimony of P. W. Thompson, which was 
substantially as follows, was offered in evidence: On October 1, 1922, P. W. Thomp- 
son, local agent for the insurance company at Waynesboro, Ga., delivered to Ran- 
som A. Bell, the insured a $5,000 life insurance policy dated September 25, 1922, 
upon condition that the insured would pay Thompson the premium “at a future 
date.” On October 7, 1922, Bell returned the policy to Thompson with a request 
that the beneficiary be changed; and on the same day Thompson sent the policy in 
a letter to I. T. Heard, general agent of the insurer. In the letter this language 
was used: “* * * T am returning the policy for Mr. R. A. Bell so that you can 
have the beneficiary changed as per his request. * * * On the receipt of this policy 
with the above correction, he will pay the same. You will note the enclosed paper 
that he gave me, the same being signed by him.” 

Mr. I. T. Heard transmitted the policy to the Home Office in a letter dated 
October 10, 1922, addressed to Harrison S. Gill, supervisor, at Philadelphia. In 
this letter was a request that the policy be rewritten and made payable to named 
beneficiaries. That letter also contained the following language: “It seems to us 
that a simpler way would have been to have the actuary prepare an assignment as 
above, but we leave the matter to your good judgment. Mr. Bell will pay the first 
premium as soon as this change is made.” On October 10, 1922, I. T. Heard wrote 
P. W. Thompson as follows: “ * * * Policy No. 1030617, Ransom A. Bell, has 
been sent to our Home Office in order that the Company may make the changes re- 
quested in your letter of the 7th, * * *” etc. A letter from Harrison S. Gill, su- 
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pervisor, of applications and death claims, addressed to I. T. Heard, General Agent 
at Augusta, Ga., and dated October 22, 1922, acknowledged receipt of said policy 
“to be written with change of beneficiary,” and stated that a policy was being 
written as desired. 

Under date of October 25, 1922, Thompson wrote Heard as follows: “* * * Mr. 
Ransom A. Bell, insured under policy No. 1030617, died on Saturday night, Oc- 
tober 21, 1922, and we have been requested by Mr. E. H. Blount, trustee, to make 
request for forms so that we can send in proof of death. Please give this your 
prompt attention. * * *” A letter from I. T. Heard, general agent, to Harrison S. 
Gill, supervisor, dated September 23, 1922, contained the following language: 
‘“* * * Enclosed find application of Ransom A. Bell, of Waynesboro, Georgia, for 
$5,000 on the five year T. A-C to O. L. We are informed that the applicant is a 
good reliable planter and can well afford to pay for this protection. His habits are 
good, he enjoys the best of health, and is happily married, and should make us a 
safe and persisting member. * * *” 

The rules of the insurer did not permit a policy to be left with an applicant 
for inspection in advance of the payment of the premium, unless he signed a written 
form stating that the policy was so delivered. Thompson, the local agent, did not 
take such writing when he delivered the policy ¢o the insured. The premium was 
never paid on the policy. The trustees for the beneficiaries in the policy called on 
Thompson before the insured died, and offered to pay the premium, but he re- 
fused it on the ground that Bell was not then in good health. (Bell had suffered 
burns from which he afterwards died.) The trustees then asked Thompson if he 
considered the policy delivered, and he replied that he did, “with the exception of 
the premium.” Thompson testified: “I don’t think that I had any correspondence 
with the Company at Philadelphia directly, nor that they ever communicated or 
corresponded with me directly. As far as I remember, my communications in con- 
nection with this business were with Mr. Heard, and were either in writing or by 
conversation.” 

When Heard received the new policy with change of beneficiaries, ready for 
delivery to the insured, Thompson talked over the entire matter with Heard, be- 
ginning with his delivery of the first policy to the insured, telling him, among 
other things, of his refusal to accept the premium from the trustees after the in- 
sured had been burned. During this conversation Thompson told Heard, in reply 
to Heard’s question as to the circumstances under which the first policy had been 
delivered, that it was delivered to Bell on condition that he would pay for it on 
the 14th or 15th, but that he had not done so. This conversation was after these 
dates. Heard requested Thompson to write him a letter setting out the facts con- 
nected with the delivery of the policy, and he wrote that letter on November 7, 
1922. The said conversation with Heard while the insured was sick was the first 
statement made by Thompson of the delivery of the policy to the insured, and the 
said letter written to Heard at request was the second. The insured was injured 
on October 19, 1922, and died on the night of October 21, 1922. Thompson did not 
know the conditions of the policy, and thought he had a right to deliver the first 
policy as he did. The second policy was never delivered. It was dated September 
25, 1922, which was the date of the original policy. Thompson did not know that 
the contract of insurance contained this provision: “The contract of insurance shall 
not be enforced unless the first premium thereon is actually paid during the life- 
time and good health of the insured.” Thompson testified in this language: “The 
premium rate for this policy was fixed according to the rules of the Company, 
which require that the rate of premium charged will be that corresponding to the 
age of insured nearest to the premium date of the policy, which in this case was 
September 25, 1922; the nearest birthday of the applicant being October 22, 1922.” 

Besides the foregoing evidence, the plaintiffs introduced policy No. 1030617, is- 
sued by the Penn Mutual Life Insurance Company on the life of Ransom A. Bell 
for $5,000 and dated September 25, 1922, together with the attached written ap- 
plication for the policy. 

The following testimony of Pierre Heard was also offered by the plaintiffs: 
“It is a custom with us, under our practice and rules, to make delivery of a policy 
by taking a check. We would take a check on New York, New York exchange, 
when the party is considered good. As to how many days it takes to get a report 
that the check has been paid, I deposit it and get credit for it the next morning. 
I would not send it through any mails to New York. It would be deposited in Au- 
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gusta. I have been doing this for a great many years. Of course, some of the 
agents know about our accepting a check on premiums. The agents know that we 
take checks, notes and cash.” 

The defendant introduced certain documentary evidence, the first paper being 
a letter from Harrison §S. Gill, supervisor of applications and death claims, to I. T. 
Heard, dated September 25, 1922, and reading as follows: “* * * The papers in 
case of Ransom A. Bell have been approved and policy for $5,000. It is going for- 
ward to you promptly. * * * I trust policy will be satisfactory and that you will 
have no difficulty in effecting its delivery.” The inclosure referred to in the fore- 
going letter was as follows: “* * * We herewith transmit, together with first re- 
ceipt, Policy No. 1030617, on the life of Ransom A. Bell, which by its terms is not 
to be delivered unless the insured continues in good health. * * *” Next was in- 
troduced a letter dated October 24, 1922, from I. T. Heard to Harrison S. Gill, 
which follows: “Enclosed find policy No. 1030617, Ransom A. Bell, with his first 
receipt attached. Mr. P. W. Thompson, the sub-agent, called at our office to-day 
and told us that Mr. Bell died on October 19, as a result of burns sustained in a 
fire on or about October 19. When this policy was first issued we had just regis- 
tered it and were about to mail it to Mr. Thompson, when he came in our office 
and we handed the contract to him. He said that he would have to hold it until 
October 15, as Mr. Bell had told him that he would not be able to pay for it prior 
to that time. To-day he tells us that he handed the policy to the applicant and he 
kept it in his possession four or five days and then asked Mr. Thompson to return 
it to the Company, so that the beneficiary clause could be changed, as requested in 
our letter of October 10 to you. Mr. Thompson says that he told Mr. Bell that 
he would have to pay us on October 15, and Mr. Bell then told him he would send 
him a check on October 14. He failed to do this, however, and: died without hav- 
ing given a check, note or any other evidence or indebtedness in settlement of the 
first premium. We told Mr. Thompson to-day that he had better write us a letter 
stating full particulars, so that we could forward it to your department. We hope 
to receive it to-morrow, and will mail it to you without delay. * * * P. S. We 
infer from our talk with Mr. Thompson that the family expect us to pay this claim. 
They have offered him the premium which he refused to accept.” Next, the de- 
fendant introduced a letter from Harrison S. Gill to I. T. Heard, dated October 
27, 1922, in which it was said: “ * * * Your letter of the 24th inst. returning policy 
No. 1030617, Ransom A. Bell, is received, as the policy was not delivered nor the 
premium paid in accordance with its terms, I have to advise you that the Com- 
pany has no liability under same, and we have therefore cancelled it upon our 
records. * * *” 


Sidney A. Smith’s testimony, taken by depositions, is substantially as follows: 
Witness had been secretary of the insurance company since January, 1921. He had 
no personal knowledge of the insurance matter under consideration. Harrison S. 
Gill had supervision of the issuing of and paying for, all policies. Witness knew 
nothing of Thompson’s extending credit for the first premium of the policy. 
Neither local nor general agents had authority to write policies or “bind risks.” 
If a policy is in force and the insured wishes to change beneficiaries, the company 
requires him to sign a written request to that effect. The “Actuarial Department” 
would handle the matter, and neither Mr. Gill nor any one in his department would 
know of it. Mr. Gill handled this case throughout. Smith did not instruct the local 
agent to make a reduction in the premium proportionate “to this period of twenty- 
two days from September 25 to October 17.” The witness said in this connection: 
“It is customary with our company to require its patrons to pay premiums for a 
time when they are getting no protection—as in this case—for instance, a period of 
twenty-two days.” 

Harrison S. Gill, sworn for the defendant, testified substantially as follows: 
He had been supervisor of applications and death claims for the company since 
February 1921, and his general duties were to pass upon applications and take 
charge of death claims and the correspondence relating thereto. The procedure 
followed is this: The application is matched with the medical examination and 
sent to the medical department. The papers are then returned to Gill’s department 
for final action, and if approved the policy is written in said department and mailed 
to the general agent. The course generally followed by this witness, when the 
death of a party is reported, is stated by him in this language: ‘We ascertain 
from our records whether or not the premium has been paid and all the facts with 
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reference to the causes of death which in any way may pertain to the payment of 
the claim, and if any question arises” as to the company’s liability, the entire matter 
is referred to the insurer’s general counsel for advice. Then the matter is refer- 
red to a committee for final action. Gill testified further: That Bell’s application 
jor insurance was received at the home office on or about September 25, 1922, and 
was approved by his department; and that the policy was written and mailed to 
I. T. Heard, the company’s general agent at Augusta; that nothing further was 
done in connection with this application until October 13, 1922, when witness re- 
ceived a letter from Heard requesting that the beneficiaries be changed; that this 
letter did not contain any formal request signed by Mr. Bell, but stated that he 
would pay the first premium as soon as the change was made. Witness acknowl- 
edged receipt of this letter on the 17th. “A new policy was written and given the 
same number as the one returned. Since our records did not show that the pre- 
mium had been paid or that the policy had actually been delivered to the insured, 
the original document was, in accordance with out regular practice, destroyed, as 
we did not consider that the interest of the original beneficiary had vested, and 
there was no reason for the Company to require the execution of a formal request 
for change of beneficiary. Changes of this kind are frequently made before the 
policies are paid for and delivered and put in force; and we regard such changes 
as we would regard an error that had been made when the policy was actually 
being typed. * * * Had our records shown that the premium had been paid and the 
interest of the beneficiary had vested, then the Company’s formal requirements for 
a change of beneficiary would have been insisted upon, and such a change would 
have come through the Actuary Department, and not this Department. Further 
such change would have required the signature of the insured to the formal request 
for change.” 

Gill further testified that he knew nothing about the delivery of the policy 
and the extension of credit to Mr. Bell until October 27, 1922, when he received 
Heard’s letter of October 24, 1922, advising him that Bell had died without having 
paid the premium. On October 27, 1922, Gill advised Heard that the policy was 
canceled, and, on November 7, Heard transmitted a letter purporting to have been 


written by Thompson, setting out the facts concerning the alleged delivery of the 
policy. 


Since the policy had never been delivered, as the company understood the sit- 
uation, and the premium had never been paid, the insurer thought that no liability 
attached in so far as the policy was concerned; and, when Joseph S. Conwell, the 
company’s counsel, reached the same conclusion, the insurer denied liability under 
the contract. 

Gill testified further that he was familiar “with all phases of this case,” and 
that neither he nor any officer of the company had any knowledge that Thompson 
was alleged to have extended credit to the insured, and that no officer of the com- 
pany waived the requirements of the policy “with reference to the payment of the 
premium during the insured’s good health, either by writing or orally.” 

Gill stated that he did not receive “a paper which Mr. Thompson said was 
signed by Mr. Bell, requesting the charge of beneficiary.” Gill did not comply 
with the suggestion in Heard’s letter dated October 10, 1922, that the actuary pre- 
pare an assignment of the policy, “for the reason that this is a department of orig- 
inal issue, and, so far as our records showed, the policy had never been delivered.” 
When a policy is canceled it is not customary to preserve the first policy. Gill 
had made a search for the original policy issued to Bell, but it had been destroyed 
by some of the clerks in the department. 

As to the time when Bell was getting no protection, Gill testified as follows: 
“When I rewrote the policy on October 17, 1922, it was dated back to September 
25, 1922, because it retained the original number, and the only change that was 
made was the beneficiary, and it is our custom to follow the same date as the origin- 
al policy. I did not instruct our local agent to make a reduction in the premium 
proportionz oe to this period of twenty-two days from September 25 to October 17. 
Under such circumstances as these it is customary with our Company to require 
its patrons to pay premiums for a time when they are getting no protection, as in 
this case, for instance, a veriod of twenty-two days.” 

Joseph S. Conwell testified that he was connected with the law firm which was 
general counsel for the insurer; that the Bell case had been referred to him, and 
that he had no personal knowledge of the actual happenings in that case. 
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[1] In special ground 1 the plaintiff in error complains that the testimony of 
P. W. Thompson, its local agent, was illegally admitted “as a circumstance to show 
* * * ratification,” over the objection that it was admissible only for the purpose 
of showing “the state of facts which respondents claim movant ratified. * * *” The 
evidence referred to covers eight pages, and includes several letters. The court 
properly refused to accede to the request so to limit the jury in its consideration of 
this evidence. 

[2] Special ground 2 complains that the court erred in admitting the testimony 
of Pierre Heard as a circumstance to show ratification, for the reason that it was 
irrelevant and immaterial to any issue in the case, and was “not shown by any evi- 
dence to have been brought to the notice of the Company * * * so that it could have 
any operation on the question of ratification.” The testimony objected to has been 
hereinbefore given. The gist of it is that the agents were accustomed to take 
notes, checks, and cash in payment of premiums, and that “some of the agents” 
knew about this. We think that the objection was good. 


In special ground 3 the following excerpt from the charge of the court is al- 
leged to be error: “Actual notice of the unauthorized act may be divided into ex- 
press and implied. Express notice embraces not only what may fairly be called 
knowledge, from the fact that it is derived from the highest evidence to be com- 
municated by the human senses, but also that which is communicated by direct and 
positive information, either written or oral, from persons who are personally cog- 
nizant of the fact communicated. Notice by implication arises when the party to 
be charged is shown to have knowledge of such facts and circumstances as would 
lead him by the exercise of due diligence to a knowledge of the principal fact.” 

While the foregoing excerpt is quoted from McLean v. Camak, 97 Ga. 812, 25 
S. E. 493, the last sentence thereof, which has reference to notice by implication, is 
not, under previous decisions of this court and of the Supreme Court, applicable 
to this case. In Penn Mutual Life Ins. Co. v. Blount et al., Trustees, 165 Ga. 193 
(2), 140 S. E. 496, this language was used: “The unauthorized act of an agent, 
done in the principal’s behalf, can not be ratified by the principal without actual 
knowledge of the act. The provisions of the Civil Code (1910) § 4530, have no 
application to the subject of waiver as related to conditions imposing forfeitures in 
contracts of insurance.” In this same case, after stating that there could be no 
ratification by the Company of the unauthorized delivery of the policy “without 
actual knowledge of the [agent’s| act,” this court, in 37 Ga. App. 756 (1), 142 S. 
E. 183, said: “It follows that in a suit against the company in behalf of the bene- 
ficiaries named in the policy, to recover under the policy, a charge, with reference to 
knowledge by the defendant of its agent’s act in delivering the policy to the appli- 
cant without collecting the initial premium, that the knowledge of facts by the de- 
fendant which would put a reasonable person on inquiry is notice of facts to which 
such inquiry might have led, is an incorrect statement as to the law applicable to the 
case, and necessitates the grant of a new trial to the defendant.” In this connection 
see Wiley v. Rome Ins. Co., 12 Ga. App. 186, 76 S. E. 1067. 


Under the law of this case, therefore, implied notice did not properly have a 

place in the charge, and the last sentence of the foregoing excerpt was erroneous 
and cause for a new trial. 
[3] We now turn our attention to the main question in the case, to wit, ratifi- 
cation. We quote from Penn Mutual Life Ins. Co. v. Blount et al., 33 Ga. App. 
642(1), 127 S. E. 892: “* * * The actual payment of the first premium during 
the lifetime and good health of the assured was a condition precedent to the li- 
ability of the insurer, and neither a local agent nor a general agent of the company 
could waive such condition. * * *’ Of course the knowledge of such agents 
as to the unauthorized delivery of the policy would not be imputed to the company. 
The company, however, would be bound by the unauthorized act of its agent if it 
subsequently ratified the act. See 33 Ga. App. 642 (I-c), 172 S. E. 892, supra. 
This ratification must be based upon actual knowledge of the agent’s act, but such 
knowledge may be shown by either direct or circumstantial evidence. See this 
same case, 37 Ga. App. 756 (2), 142 S. E. 183. The question presented here then 
is this: Does the circumstantial evidence sustain the verdict finding ratification by 
the company? 

We shall now advert to some of the evidence most strongly relied upon to show 
ratification. The local agent, Thompson, testified that he knew of no instructions 
as to the delivery of policies, except those appearing in the pamphlet of rules is- 
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sued by the company. On page 36 of that pamphlet the following appears: “Pol- 
icy must not be delivered by an agent unless the insured be alive, in good health, 
and in insurable condition at the time of delivery, which must be within sixty days 
from the date of the examination. If doubt exists the agent must return the policy 
and receipt at once with full statement of facts.” Only 33 days had elapsed be- 
tween the medical examination on September 21 and the return of the policy to the 
home office on October 24. The application for insurance, which is a part of the 
insurance contract, stipulates as follows: “The contract of insurance shall not be 
in force unless and until a policy shall be issued and delivered to me and the first 
premium thereon actually paid during my lifetime and good health.” In the light 
of the foregoing rule and the provision of the contract, the agent’s delay in return- 
ing the policy delivered to him on October 1 could not be held to be a circumstance 
showing notice to the company of the unauthorized delivery of the policy. It ap- 
pears more reasonable to conclude that the company thought its agent was acting 
within its rules than that it was acting in violation of the contract of insurance. 
True, the instructions did not require the agent to exact prepayment of the 
premium, and the agent testified that he did not know that prepayment was ne- 
cessary. ‘That requirement, however, was in the application, the application was a 
part of the contract, and the agent, the insured, and the insurer were all bound by 
it. Why should the insurer be held to know, or even to suspect, that the pro- 


visions of its contract were being violated because the instructions to the agent 
did not inhibit such violation? 


But it is insisted that the second policy retained the date of the original policy 
and was practically a duplicate of it, except as to beneficiaries, and that, if the 
original policy was never in force, the insurer was undertaking to charge a pre- 
mium for 23 days during which the insured had no protection. In this connection 
we quote the following testimony of Harrison S. Gill, who was supervisor of ap- 
plications, and had charge of the matter of issuing policies at the home office of 
the company: “A new policy was written and given the same number as the one 
returned. Since our records did not show that the premium had been paid or 
that the policy had actually been delivered to the insured, the original document 
was, in accordance with our regular practice, destroyed, as we did not consider 
that the interest of the original beneficiary had vested, and there was no reason 
for the Company to require the execution of a formal request for change of bene- 
ficiary. Changes of this kind are frequently made before policies are paid for and 
delivered and put in force; and we regard such changes as would regard an error 
that had been made when the policy was actually being typed. When I rewrote 
the policy on October 17, 1922, it was dated back to September 25, 1922, because it 
retained the original number, and the only change made was the beneficiary, and 
it is our custom to follow the same date as the original policy. I did not instruct 
our local agent to make a reduction in the premium proportionate to this period 
of twenty-two days. Under such circumstances as these, it is customary for our 
Company to require its patrons to pay premiums for a time when they are getting 
no protection, as in this case, for instance, a period of twenty-two days.” If the 
insured paid the premium when the policy was delivered, the policy would have 
been in force, the change in beneficiaries could have been readily made upon propet 
application therefor by the insured, there would have been no occasion for issuing an- 
other policy, and the situation under consideration would never have arisen. We 
see nothing here to show ratification by the insurer. 


_ But it is said that the agent was instructed to make prompt delivery of the 
policy. Surely this fact would not be notice to the company that the agent had acted 
contrary to the contract itself and made the unauthorized delivery of the policy 
that he did. 

We shall now consider the effect of the most important of the letters in the 
case. The letter of October 7, 1922, written when Thompson, the local agent, sent 
the policy to Heard, the general agent, in order that it might be sent to the home 
office for change of beneficiaries, contained this expression: “I am returning policy 
for Mr. Bell.” This letter stated also that, when the policy was returned, Bell 
would pay. We do not think that this letter apprised Heard of the circumstances 
attending the delivery of the policy. There is nothing especially significant in the 
expression, “for Bell,” or in the statement that Bell would pay the premium when 
the policy was returned. 

Much stress is placed upon certain expressions in the letter of October 10, 
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1922, wherein Heard sent the policy to Harrison §. Gill, supervisor, at the home 
office, in order that the beneficiaries might be changed. Among other things, the 
letter said: “You will please rewrite the policy. * * * It seems to us that a simpler 
way would have been to have the Actuary prepare an assignment as above, but 
we leave the matter to your good judgment. Mr. Bell will pay the first premium 
as soon as this change is made.” It is said that, “if there had been no existing 
contract, there would have been nothing to assign.” Quite true. But, as appears 
from the testimony of Mr. Gill hereinbefore quoted, he swore, in substance, that, 
where a policy of insurance is in force and the insured desires a change of bene- 
ficiaries, he is required to sign a formal request to that effect, and in such case the 
matter would be handled through the actuary department and not his department; 
and that, since the company’s records did not show that the premium on the Bell 
policy had been paid, or that the policy had been delivered, he did not consider 
the policy in force, and, as was customary in such cases, his department handled 
the matter, and issued another policy. We do not see where the letters referred 
to, or any other letters in the record, were enough to put the company on notice 
that the policy had been delivered without payment of the premium, or to show 
ratification of the unauthorized delivery of the policy. 

We see nothing in the testimony of Pierre Heard (hereinbefore quoted in full) 
that would put the company upon notice that an agent had delivered a policy en- 
tirely on credit, or that would indicate that the company had ratified such delivery. 

We here call attention to the following facts appearing from the record: 
Thompson, the local agent, testified, in substance, that he only disclosed his unau- 
thorized delivery of the policy to Heard, and that this information was imparted 
after the second policy had been issued and received by Heard. Heard, the general 
agent, testified, in substance, that he knew nothing of the unauthorized delivery of 
the policy to the applicant until the new policy had been sent him ready for de- 
livery. Smith, secretary testified that he knew nothing about the delivery of the 
policy, and that Harrison §. Gill had supervision of the writing and issuing of all 
policies and the delivery of them to the agents, and that “Mr. Gill handled this case 
throughout.” Gill, whose duty it was to handle the Bell matter, and who actually 
did so, testified that he knew nothing about the delivery of the policy and extension 
of credit to Bell until October 27, 1922, when he received Heard’s letter advising 
him that Bell had died without having paid the premium on the first policy. 

In short, with the exception of Thompson, who actually delivered the policy to 
Bell, every witness in any way connected with the company denied knowledge of 
the unauthorized delivery of the policy until after the new policy had been issued. 
In the interesting case of Georgia Ry. & Electric Co. v. Harris, 1 Ga. App. 714, 57 
S. E. 1076, Judge Powell, speaking for the court, gave a very lucid discussion of 
the province of the court and jury in dealing with circumstantial evidence in civil 
cases. We quote the first headnote of that case: 

_ “Where a plaintiff in a civil case supports his action solely by circumstantial 
evidence, before he is authorized to have a verdict in his favor the testimony must 
be such as to reasonably establish the theory relied upon, and to preponderate to 
that theory, rather than to any other reasonable hypothesis. 

“(a) While in such cases the sufficiency of the evidence is for the jury, yet be- 
fore there is, in legal contemplation, any evidence for their consideration, the cir- 
cumstances shown must in some appreciable degree tend to establish the conclusion 
claimed. 

_ “(b) A mere scintilla of inconclusive circumstances, giving no ‘scope for legi- 
timate reasoning by the jury,’ does not carry the burden of proof.” 

In Neill v. Hill, 32 Ga. App. 381 (2-b), 123 S. E. 30, it was said: “A fact 
cannot be established by circumstantial evidence which is perfectly consistent with 
direct, uncontradicted, reasonable and unimpeached testimony that the fact does not 
exist. 

The same rule is stated in Frazier v. Ga. R. & Banking Co., 108 Ga. 807, 33 
S. E. 996, as follows: “When a plaintiff’s right to recover depended upon the es- 
tablishment of a particular fact, and the only proof offered for this purpose was 
circumstantial evidence from which the existence of such fact might be inferred, 
but which did not demand a finding to that effect, a recovery by the plaintiff was 
not lawful, when, by the positive and uncontradicted testimony of unimpeached wit- 
nesses, which was perfectly consistent with the circumstantial evidence relied on by 
the plaintiff, is was affirmatively shown that no such fact existed.” 
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In the case at bar, every circumstance relied upon to show actual knowledge on 
the part of the insurer of the unauthorized delivery of the policy and ratification 
of that delivery is perfectly consistent with the direct, reasonable, and unimpeached 
testimony of every witness testifying that he had no such knowledge. The court 
erred in overruling the general grounds of the motion for a new trial. 

Judgment reversed. 

Broyles, C. J., concurs. 

Bloodworth, J., dissents. 


HENDERSON v. JEFFERSON STANDARD LIFE _ INS. CO. (No. 19173.) 
Court of Appeals of Georgia, Division No. 2. April 11, 1929. 
147 Southeastern Reporter 901. 

2. INSURANCE—INSURED’S GOOD CHARACTER MAY BE REVELANT 
ON DEFENSE OF INSURED’S FRAUD, BUT UNIMPEACHED TESTI- 
MONY OF FRAUD SHOULD NOT BE DISCARDED BECAUSE OF IN- 
SURED’S GOOD CHARACTER. 

In suit on life policy defended on ground that insured gave materially false 
answers to questions in application imputing fraud to insured in obtaining policy, 
proof of good character of insured may be relevant in determining preponder 
ance of evidence in regard to such defense, but testimony of uncontradicted wit- 
nesses, not otherwise impeached or discredited, swearing positively to facts sus- 
taining defense, should not be discarded merely because of evidence of insured’s 
previous good character. 

(For other cases, see Insurance, Dec. Dig. § 655[2], 665[3].) 

3. INSURANCE—EVIDENCE OF INSURED’S GOOD CHARACTER HELD 
INSUFFICIENT TO PREVENT DIRECTED VERDICT FOR INSURER 
ON DEFENSE FOR INSURED’S FRAUD. 

In action on life policy defended for insured’s fraud in making application, 
evidence as to insured’s character for honesty and integrity would not, as against 
other evidence, be sufficient to make question of fraud in procuring policy an 
issue of fact for determination by jury so as to prevent direction, of verdict in 
favor of insurer on such defense, though evidence of good character is ad- 
missible. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

Error from Superior Court, Hancock County; Jas. B. Park, Judge. 

Suit by Mrs. J. C. Henderson against the Jefferson Standard Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

See, also, 37 Ga. App. 704, 141 S. E. 498. 

G. Lee Dickens, of Sparta, and Sibley & Sibley, of Milledgeville, for plaintiff 
in error. 

Bryan & Middlebrooks, of Atlanta, and Allen & Pottle, of Milledgeville, 
for defendant in error. 

Syllabus Opinion by the Court. 

Bett, J. [1] 1. In a suit upon a life insurance policy, where the defendant 
pleaded that the policy was void because the insured in his application had given 
materially false answers to the questions. “Have you been disabled or received 
medical or surgical attention within the past five years?” and, “Have you con- 
sulted a doctor for any cause not included in the above answers?” it was permis- 
sible for the defendant to prove that a few months betore applying for the 
insurance the insured made to third persons declarations contrary to the facts 
stated in the application, the same being admissible as declarations of a person, 
since deceased, against his interest, and not made with a view to pending litiga- 
tion. Civil Code (1910), § 5768; Chandler v. Mutual Life &Industrial Ass’n, 131 
Ga. 82 (1), 61 S. E. 1036; Murdock v. Adamson, 12 Ga. App. 275 '(3), 77 S. E. 
181 Freeman v. Metropolitan Life Ins. Co., 35 Ga. App. 770 (4), 134 S. E. 639. 

[2, 3] 2. While it is true that where a defense to a suit upon an insurance 
policy is such as to impute fraud to the insured in obtaining the policy, and where 
the fact of perpetration of the fraud is otherwise issuable under the evidence, 
proof of the good character of the insured may be relevant and admissible for 
consideration by the jury in determining the preponderance of evidence in regard 
to such defense, yet the testimony of witnesses who are uncontradicted and are 
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not otherwise impeached or discredited, and who swear positively to facts sus- 
taining the defense, should not be discarded by the jury merely because of evi- 
dence of the insured’s previous good character. In guch a case the evidence as 
to the insured’s character for honesty and integrity would not, as against the other 
evidence, be sufficient to make the question of his fraud in procuring the policy 
an issue of fact for determination by the jury so as to prevent the direction of a 
verdict in favor of the insurer upon such defense Jones v. Teasley, 25 Ga. App. 
784 (3), 105 S. E. 46; Neill v. Hill, 32 Ga. App. 381 (2), 123 S. E. 30. This court 
did not hold to the contrary when this case was here upon a prior occasion, 
but is was then ruled that, irrespective of what might have been the effect of 
proper evidence of the insured’s good character, there was no such evidence 
thereof as could have been considered by the jury as rebutting the evidence in- 
troduced by the defendant insurer. Jefferson Standard Life Ins. Co. v. Hender- 
son, 37 Ga. App. 704, 141 S. E. 498. Under the law as laid down upon the former 
hearing which became the “law of the case,” the evidence upon the last trial 
conclusively established the defense pleaded, and the court properly directed 
the verdict in favor of the defendant. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


RAVENSCROFT v. KANSAS CITY LIFE INS. CO. (No. 5054.) 
Supreme Court of Idaho. April 1, 1929. 
276 Pacific Reporter 303. 

INSURANCE—LIFE POLICY DELIVERED TO BENEFICIARY AFTER 
INSURED’S DEATH, WITHOUT PROOF OF CONSTRUCTIVE DE- 
LIVERY DURING INSURED’S LIFETIME, DID NOT TAKE EFFECT. 
Where life insurance policy was issued pursuant to application providing 

that contract was to be void and of no binding force unless application was 
received and accepted and policy delivered during insured’s lifetime and while in 
good health, it did not take effect where insured was dead at time policy was 
manually delivered to beneficiary without proof of constructive delivery during 
lifetime of insured. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from District Court, Twin Falls County; William A. Babcock, Judge. 

Action on a life insurance policy by Lulu Ravenscroft against the Kansas 
red — Insurance Company. Judgment for defendant, and plaintiff appeals. 
Affirmed. ‘ 

Bothwell & Chapman, of Twin Falls, for appellant. 

Walters & Parry, of Twin Falls, for respondent. 

VARIAN, J. On March 12, 1918, appellant’s son, Fred Lation Ravenscroft, sign- 
ed an application for a $2,000 life insurance policy, and delivered it to one B. M. 
Atkinson, a soliciting agent for respondent, and passed the medical examination 
required by respondent’s rules. The application was mailed to respondent’s head 
office at Kansas City, where it was received on March 23, 1918. A policy was 
issued on said application, dated March 26, 1918, delivered to the state insurance 
department of the state of Missouri for registration, where it was registered on 
March 28, 1918, and was thereafter mailed to respondent’s general agent at Salt 
Lake City, Utah. 

The applicant was fatally injured in an automobile accident on the night 
of March 30, 1918, and died in the early hours of the following day. On Sun- 
day, March 3lst, the local agent of respondent at T'win Falls, one C. T. Bunce, 
telephoned respondent’s agent, W. G. Hunter, at Salt Lake City, to know if 
the policy had been received by him, and advised said agent of the death of the 
applicant. The policy arrived at Twin Falls on Tuesday, April 2, 1918, in the 
noon mail, and was thereupon delivered by Bunce to appellant, the beneficiary 
named in the policy. The fact of payment of the first premium is not contested. 

The application contains the following provisions: “That it is expressly 
agreed to and understood upon my part that this contract is to be null and void 
and of no binding force whatever, unless my application is received and accepted 
at the home office of the Company and approved by the Medical Director and 
the policy of Insurance is delivered to me or my beneficiary during my lifetime 
and while in good health.” 
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The policy contains the provisions that “said policy and application consti- 
tute the entire contract between the parties,” and that “this policy shall not take 
effect unless the first premium thereon has been paid and this policy delivered 
to the applicant within thirty days from the date hereof, or unless the applicant 
is in good health at the time of its delivery.” 

The agency contract with Hunter at Salt Lake, and with Bunce, the agent 
at Twin Falls, who received the policy in question, expressly state that they 
have no authority to make, alter, or discharge any contract of insurance issued 
by the company, or to make any contract affecting said company, or waive for- 
feiture of any policy of insurance in said company. 

Appellant contends that there was a constructive delivery of the policy to 
the beneficiary, and that the agents of respondent waived the provision that the 
policy must be delivered during the lifetime of the insured by delivering it after 
his death. 

The evidence is not clear as to where the policy was at the time deceased 
died—whether in the mail in transit between Kansas City and Salt Lake City, 
or lying at Hunter’s office in Salt Lake City, or in the mail in transit between 
Salt Lake City and Twin Falls. The undisputed fact is that it arrived at Twin 
Falls at least 60 hours after the death of Ravenscroft. 

This court, in construing similar stipulations in an insurance application and 
policy, said: “Then if the parties understood and agreed that the policy should 
not become effective unless the first premium was paid and the policy was de- 
livered to and received by the applicant during his lifetime and while he was 
in good health, and both of those conditions failed, the contract of insurance 
was never completed and the policy was of no force and effect. It is a well- 
recognized rule that life insurance results from contract and that the true rule 
is that no other or different rule is to be applied to a contract of insurance than 
is applied to other contracts.” Rathbun v. New York Life Ins. Co., 30 Idaho, 
34, 165 P. 997 

The evidence is not sufficient to establish a constructive delivery of 
the policy. Cases cited by counsel for appellant on this theory are to the effect 
that there is no constructive delivery of a policy, mailed to an agent of the com- 
pany, where there is anything left for the agent to do besides deliver the policy. 
32 C. J. p. 1127, § 230; Unterharnscheidt vy. Missouri State Life Ins. Co., 160 Iowa, 
223, 138 N. W. 459, 45 L. R. A. (N. S.) 743; New York Life Ins. Co.'v. Babcock 
104 Ga. 67, 30 S. E. 273, 42 L. R. A. 88, 69 Am. St. Rep. 134; New York Life Ins. 
Co. v. Smith, 129 Miss. 544. 91 So. 456; Coci v. New York Life Ins. Co., 155 La. 
1060, 99 So. 871; Mutual Life Ins. Co. v. Thompson, 94 Ky. 253, 22 S. W. 87, 
Jackson v. New York Life Ins. Co. (C. C. A.) 7 F.(2d) 31. 

The contract under consideration required that the applicant be alive and in 
good health when the policy was delivered. It was for the agent at Twin Falls 
to determine the state of the applicant’s health and to deliver the policy in ac- 
cordance with its terms. The applicant was dead when the policy was received 
by the agent at Twin Falls, and, considering the distance between Salt Lake City 
and Twin Falls, it is probable that he was dead when the policy was mailed at 
Salt Lake City. It is not disputed that he was dead when the policy was manu- 
ally delivered to appellant, and under the evidence there was no constructive 
delivery during the lifetime of the applicant. It therefore did not take effect. 

Neither Mr. Hunter, general agent at Salt Lake City, nor Mr.'!Bunce, agent 
at Twin Falls, had any authority to waive the requirement of the policy that 
it be delivered during the lifetime of the applicant. We do not think the con- 
clusion reached is contrary to the rule announced in the cases cited by appellant 
(McLaurin v. Mutual Life Ins. Co., 115 S. C. 59, 104 S. E. 327; Northwestern Life 
Ass'n v. Findley, 29 Tex. Civ. App. 494, 68 S. W. 695; Fair v. Metropolitan Life 
Ins. Co., 5 Ga. App. 708, 63 S. E. 812), where the agent, dealing with an applicant 
in his lifetime, waived certain provisions of the contract while acting within the 
scope of his authority. 

Judgment affirmed. Costs to respondent. 

Budge, C. J., and Givens and Wm. E. Lee, JJ., concur. 
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ANTRIM v. INTERNATIONAL LIFE INS. CO. (No. 28618.) 
Supreme Court of Kansas. April 6, 1929. 
275 Pacific Reporter 1084. 
(Syllabus by the Court.) 

1. INSURANCE—POLICIES ISSUED TO HUSBAND AND WIFE, PUR- 
SUANT TO SEPARATE APPLICATIONS NAMING SURVIVOR AS 
BENEFICIARY AND PROVIDING FOR CHANGE OF BENEFICIARY 
HELD NOT “JOINT POLICY.” 

Where husband and wife make separate applications to the same company at 
the same time for the same amount of life insurance and each name the other 
as the beneficiary, and the company issues one policy naming both of them as 
insured and the survivor of them as beneficiary, and the policy contains many 
provisions as to the rights and privileges of the insured, among which is the 
change of beneficiary, it is not a joint policy, but one on the life of each depend- 
ing upon different contingencies, and each is an express party to the contract. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


2. INSURANCE—ORIGINAL BENEFICIARY IN LIFE POLICY CONTAIN- 
ING ABSOLUTE RIGHT TO CHANGE BENEFICIARY ON REQUEST 
HAS NO VESTED INTEREST PRIOR TO INSURED’S DEATH. 
Where an insured in a life insurance policy has by the terms of the policy 

an absolute right to change the beneficiary upon request, the original beneficiary, 

as such, has at no time prior to the death of the insured a vested interest in 
such policy. 
(For other cases, see Insurance, Dec. Dig. § 586.) 


3. INSURANCE—UNDER LIFE POLICY NAMING HUSBAND AND WIFE 
AS INSURED AND AUTHORIZING LOAN ON POLICY, EITHER HUS- 
BAND OR WIFE COULD MAKE VALID LOAN AGREEMENT. 

If a life insurance policy of the kind described in the first paragraph of this 
syllabus contains a provision granting the right to the insured to make a loan 
on the policy and assign it as security, either husband or wife can make a valid 
loan agreement and assignment of the policy without the consent or approval 
of the other. 

(For other cases, see Insurance, Dec. Dig. § 179%.) 

Appeal from District Court, Shawnee County, Division No. 3; Otis E. Hun- 
gate, Judge. 

Action by Phcebe Antrim against the International Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

John S. Dean and John S. Dean, Jr., both of Topeka, and Charles G. Revelle 
and Emil E. Brill, both of St. Louis, Mo., for appellant. 

J. M. Stark, of Topeka, for appellee. 

Hurtcuinson, J. This is an appeal by the defendant life insurance company 
from a judgment against it and in favor of the plaintiff, who is the widow of the 
deceased, under a policy insuring the lives of both husband and wife for the bene- 
fit of the survivor of them. The defense was that the policy had been canceled 
and forfeited for failure to pay premiums after due and legal notice thereof was 
given, and that the automatic extension of the policy had been exhausted before 
the death of the insured because of the making of a loan on the policy. The 
reply alleged under oath that the signature of the plaintiff to the loan certificates, 
assignments, and agreement was a forgery; that she never authorized the making 
of the loan or assignment of the policy, never consented thereto, received any 
benefit therefrom, nor knew of it prior to the death of deceased. 

Appellant alleges error in the failure of the court to sustain its demurrer 
to the evidence of the plaintiff and also in the failure to give the jury a peremp- 
tory instruction to find in favor of defendant company. 

The reply having been verified, we will for the purposes of the demurrer 
have to place the burden of proof as to the execution of the loan papers by the 
plaintiff upon the defendant, which is equivalent to an admission that they were 
not signed by her or by her authority. Appellant contends that the demurrer to 
the evidence should have been sustained irrespective of her signature to the 
loan papers. The record of the order of the introduction of the evidence is not 
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entirely clear and definite, and for that reason we cannot conclude there was 
error in the overruling of the demurrer to the evidence. 

The theory upon which the court overruled the demurrer and later instructed 
the jury was that the action was upon a joint policy of insurance. Separate ap- 
plications were made for the insurance, and the husband and wife each named the 
other as beneficiary. The company apparently used the general form of policy, 
but inserted both names together, designating them as insured and the survivor 
of them as the beneficiary, using the following language: “* * * Hereby 
promises to pay One Thousand Dollars upon receipt of due proofs of the death 
of Charles H. Antrim or Phcebe Antrim (husband and wife) the Insured, to the 
survivor hereof (Charles H. or Phcebe Antrim) or to such other beneficiaries as 
may have been duly designated by the insured.” 

The following is the provision in the policy as to change of beneficiary: “The 
Insured may change any designated Beneficiary at any time during the continu- 
ance of this Policy, provided it is not then assigned, by filing with the Company 
a written request accompanied by this Policy, such change to take effect upon 
the indorsement of the same on the Policy by the Company, whereupon all in- 
terest of the former Beneficiary shall cease. If no beneficiary shall survive the 
Insured, the Policy shall be payable to the Insured’s Executors, Administrators 
or Assigns.” 

The following is part of the provision as to the right to secure a loan on the 
policy: “The insured is entitled to cash loans on the sole security of this Policy 
at any time after the payment of three full years’ premiums. * * * A proper 
Loan Agreement and Assignment of the Policy must be executed by the in- 
sured.” 

Is this a joint policy? In some of the correspondence it is so designated by 
the officers of the company, but that will not make it such if it is not such. Are 
both parties insured? Yes, in one way, depending upon a contingency. It was 
never intended but for one of them to be insured and for the other to be the 
beneficiary. All parts of the policy should be made effective, and, if so and it is 
joint, how is the privilege of changing beneficiaries to be exercised? Must both 
parties agree upon another beneficiary? They have acted separately in their ap- 
plications in the matter of choice of each other. Why can they not under this 
privilege continue to exercise the privilege separately? It is ultimately only for 
one such beneficiary. Upon the death of the husband the whole matter is ter- 
minated and the choice of beneficiary for the insurance on plaintiff’s life is of 
no more concern. 

“Where a policy is on the lives of two persons, the proceeds being payable to 
the survivor, each of the two persons is an express party to the contract, and 
by the terms of the policy, each may be bound by the conduct of the other and 
obligated to perform the whole undertaking, but they are not joint tennants, as 
their respective expectancies depend on different contingencies and cannot vest 
at the same time.” 37 C. J. 410. 

“The general rule that insured cannot assign or transfer the policy without 
the consent of the beneficiary has no application where the policy by its terms 
gives insured the right to change the beneficiary, or assign the policy, provided 
this is done in the form expressed in the contract. In such case, the right of the 
beneficiary vests conditionally only, and he acquires no vested right or interest in 
the policy.” 37 C. J. 434. 

“Although the interest of the beneficiary in a life policy is a vested one, 
nevertheless the insured may enter into such arrangements with the insurer as 
may be agreed on, either as to the persons who are to receive the benefit of the 
policy, or as to what control over it the insured is to exercise. In this respect 
an insurance policy does not differ from any other contract and is subject to 
the same general rules of interpretation, and the insured may reserve his right 
to change the designation of the beneficiary in whole or in part. In such case no 
indefeasible interest is vested in the named beneficiary nor settlement made upon 
him which cannot be revoked, and such reservation may be expressed in the pol- 
icy itself or some instrument properly made a part thereof.” 2 Joyce on Insur- 
ance (2d Ed.) § 731. 

Provisions of a life insurance policy upon the lives of two persons, providing 
for the payment of the insurance fund to the survivor of the first decedent, ex- 
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amined, and held, that the policy in question, so far as the insurance fund pay- 
able on such contingency is involved, is a several policy upon the life of each 
of the assured, and that the interest of the assured persons in such expectancy 
is not a joint tenancy, by reason of which one takes by the right of survivorship 
upon the death of the other, but that the survivor takes, if at all, under the con- 
tract.” Equitable Life Assur. So. of the U. S. v. Weightman, 61 Okl. 106, syl. 
par. 3, 160 P. 629, L. R. A. 1917 B, 1210. 


[1, 2] The reasoning in the case last cited applies well to the instant case to 
the effect that, while the policy insures both lives and for the purpose of con- 
venience adopts a joint expression designating both as insured and joint enjoy- 
ment of intermediate benefits and privileges, the real gist of the contract was that 
it was a separate policy upon the life of each of the insured for the separate benefit 
of each of the insured. It does not have in itself the usual four essential unities 
for joint tenancy, viz., unity of interest, title, time and possession. 

[3] If the policy is not a joint contract as to the plaintiff and her husband, 
now deceased, there can be no question as to his right to effect a loan on it 
without her joint action thereon or her consent thereto or approval thereof. Ap- 
pellee has cited a number of cases where loans on policies quite like this were 
held invalid because made without the signature or consent of the wife, but upon 
careful examination of these cases it is found that no provision was contained in 
those policies as to the right to change beneficiaries. 


A very strong case cited is that of Mutual Ben. Life Ins. Co. v. Willoughby, 
99 Miss. 98, 54 So. 834, Ann. Cas. 1913D, 836, holding that the wife was not 
estopped or in any way bound by her husband’s action in making a loan on the 
policy without her approval. The same court ten years later, in the case of Lamar 
Life Ins. Co. v. Moody, 122 Miss. 99, 84 So. 135, referred to the former decision 
as being on a policy where the insured had not reserved the right to change 
the beneficiary, and concluded as follows: “The insured may pledge policy to the 
company for loan without the consent of the beneficiary, where it appears that 
insured reserved the right to change the beneficiary. Beneficiary has no vested 
right in the proceeds of such policies.” (Syl.) 

The contingency at the time the policy in the case at bar was issued no longer 
exists. We are now able, since the happening of the contingency, to designate 
the particular parties then referred to by indefinite terms. The insured is the 
husband; the beneficiary is the plaintiff. The plaintiff is not now and never can 
be the insured under this policy. The insured had the full right to make a loan 
on the policy without consulting the beneficiary by the terms of the loan pro- 
vision, and although the company required her signature and approval and the 
husband may have resorted to improper means to meet that requirement, it was 
unnecessary, for his own signature was sufficient under the terms of the policy. 
“So an assignment executed by a person whose life is insured, but not by beneficiary 
is inoperative. If, however, the policy so stipulates, or, the right to assign is re- 
served, the consent of the beneficiary is not necessary.” 4 Joyce on Insurance (2d 
Ed.) § 2327. 

In addition to the loan provision on the subject, the assignment of the pol- 
icy for loan purposes is a temporary and limited change of beneficiary, which 
the husband could make without the wife’s signature or consent. 

[4] There is another reason in this particular case why the husband could 
make this loan and make the assignment of the policy as security therefor, and 
that is as the authorized agent of the plaintiff. In her separate application for 
the insurance she gave his name and address in answer to the following question: 
“To whom shall any notice be sent? Give name, residence and street number.” 
She testified that he always kept possession of the policy himself, and that he 
sent the premiums to the company and transacted all the business with the 
company; that she intrusted all that to him. This would constitute him as her 
agent for all usual and ordinary transactions concerning such business matters, 
but of course not to the extent of signing and acknowledging her name and 
signature to written instruments. 

There is a third reason why the plaintiff cannot recover in this action. Plain- 
tiff knew of the notice having been sent to her and her husband on September 1, 
paid within 30 days the policy would be forfeited, canceled, and of no effect ex- 
1925, stating the premium due July 31, 1925, had not been paid, and that unless 
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cept as provided therein. The policy provided for automatic extended insurance 
and for deduction of indebtedness in connection therewith. There is no evidence 
of any investigation as to amount of indebtedness or period of such extension. 
This very notice contained a statement of the delinquency—premium less reduc- 
tion, $27.90, and P. L. Int. (policy loan interest), $6.66, total, 35, 56. Can the 
plaintiff with this notice before her say she never heard of a loan having been 
made on the policy? The evidence shows the loan was for $1ll. Interest for 
one year at the usual rate is $6.66. The policy states that “interest shall be at 
the rate of not to exceed six per cent. per annum.” On October 12, 1925, they 
were both notified by letter from the company that the policy had lapsed for 
failure to make payment of premium, and the letter contained a suggestion of 
reinstatement if done within a limited time. It also contained two references 
to interest being due, and gave the amount necessary for reinstatement as 
$34.84 instead of the usual semiannual premium of $6 or $7 less. On January 9, 
1926, they each made an application for reinstatement, inclosing two checks total- 
ing $35.34, to pay delinquency in premium and also interest on the policy loan 
as per statements received from the company. The applications for reinstate- 
ment were not granted because of medical examination, of which they were 
duly notified on January 27, 1926, and the two checks were returned to them. 
By deducting the amount of the loan, the automatic extension ended about two 
months before the death of the husband, which was nearly 18 months after the 
payment of premiums became delinquent, about 16 months after she had been 
notified of interest being due on the policy loan, and nearly a year after she 
and her husband had sent the interest and premium required for reinstatement. 
These facts, shown by letters and documents introduced in evidence, preclude or 
estop the plaintiff from asserting an attitude inconsistent therewith. 

[5] We therefore conclude that for these three reasons, viz., that the policy 
not being a joint policy the husband could under its provisions make a loan with- 
out the consent of his- wife; second, that the wife had in her application and by 
her subsequent conduct constituted him as her agent to transact all usual business 
matters in connection with such policy, and his knowledge was therefore her 
knowledge of such transactions; and, third, because she is estopped from main- 
taining an attitude with reference to a knowledge of the loan that is inconsistent 
with her previous acts and business connection therewith as shown by docu- 
ments and letters—the trial court should have given the peremptory instruction 
requested by the defendant and rendered judgment for defendant for costs. 

The judgment is reversed, and cause remanded, with instructions to set 


aside the judgment heretofore rendered and render judgment for defendant for 
costs. 


KESSINGER v. ANCIENT os a. WORKMEN OF KANSAS. 
(} 0. & 25.) 
Supreme Court of Kansas. April 6, 1929. 
276 Pacific Reporter 51. 


(Syllabus by the Court.) 


1. INSURANCE—ADMINISTRATOR OF INSURED WITHOUT HEIRS, 
RELATIVES, OR DEPENDENTS COULD NOT RECOVER ON BENE- 
FICIARY CERTIFICATE PAYABLE TO INSURED’S WIFE, PREDE- 
CEASING HIM (GEN. ST. 1909, § 4303; REV. ST. 1923, § 40-701). 

Robert Lockhart in 1908 became a member of the Ancient Order of United 
Workmen of Kansas and took out a beneficiary certificate in that organization pay- 
able to his wife, Sarah Lockhart. She died October 8, 1914; he died August 21, 
1926. At the time of his death, he had not named another beneficiary in his cer- 
tificate, although he continued to pay assessments after the death of his wife. He 
did not leave any heir, relative, or dependent, to whom payment of the certificate 
might be made under the laws of Kansas. It does not appear that, at the time the 
assessments were paid, the Ancient Order of United Workmen of Kansas knew 
of the death of Sarah Lockhart or of the fact that Robert Lockhart did not have 
any heir, relative, or dependent, to whom payment of the certificate might be made. 
Held that the administrator of his estate cannot recover on the beneficiary certi- 
ficate. 


(For other cases, see Insurance, Dec. Dig. § 785.) 
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2. INSURANCE—ADMINISTRATOR OF INSURED HAVING NO HEIRS, 
RELATIVES, OR DEPENDENTS COULD NOT RECOVER ASSESS- 
MENTS PAID ON BENEFICIARY CERTIFICATE AFTER DEATH OF 
BENEFICIARY. 

Under the circumstances disclosed in the first paragraph of this syllabus, the 
administrator cannot recover the assessments paid by Robert Lockhart after the 
death of his wife. 

(For other cases, see Insurance, Dec. Dig. § 785.) 


Appeal from District Court, Dickinson County; Cassius M. Clark, Judge. 

Action by Ben Kessinger, administrator of the estate of Robert Lockhart, de- 
ceased, against the Ancient Order of United Workmen of Kansas. Judgment over- 
ruling a demurrer to petition, and defendant appeals. Reversed, with directions. 

Edgar Bennett and A. C. Bokelman, both of Washington, Kan., for appellant. 

Paul H. Royer, of Abilene, for appellee. 

MarsHALL, J. The plaintiff, as administrator of the estate of Robert Lock- 
hart, deceased, sued to recover on a beneficiary certificate held by Robert Lockhart 
in the defendant at the time of his death. The defendant filed a demurrer to the 
petition. That demurrer was overruled. The defendant appeals. 

The petition alleged: “That Robert Lockhart died intestate, unmarried and 
without issue on or about the 21st day of August, A. D. 1926; that he did not leave 
any heirs or relatives living at the time of his death, of whom said plaintiff has 
been able to learn.” 

The petition further alleged that at the time of the death of Robert Lockhart 
he held a beneficiary certificate in the Ancient Order of United Workmen of Kan- 
ses; that his wife, Sarah Lockhart thereafter continued to pay the assessments 
October 8, 1914; that Robert Lockhart thereafter continued to pay the assessments 
levied against him on the certificate; that he never at any time intended to donate 
to the defendant the payments that had been made on the certificate held by him; 
and that the defendant had not returned to Lockhart or to the plaintiff any of 
the payments that had been made. The plaintiff prayed for judgment for the amount 
of the beneficiary certificate, or if that could not be had, that he recover the pay- 
ments that had been made by Robert Lockhart after the death of his wife. The 
petition did not allege that Robert Lockhart left any heir, or relative, or any per- 
son dependent on him, nor that the defendant knew of the death of Sarah Lockhart 
or that Robert Lockhart had no heirs, relatives, or dependents. 

A copy of the beneficiary certificate was attached to the petition. It provided 
that: “The application for beneficiary certificate in the order by said member and 
any subsequent application of said member for a beneficiary certificate in the order, 
together with all conditions hereon and the medical examination on which said 
member was admitted to the order and any and all medical examinations of said 
member made on any reinstatement or increase of his beneficiary certificate and 
which examination or examinations are or may be filed in the office of the grand 
recorder shall constitute the contract between said member and said grand lodge.” 

No copy of the by-laws, nor of the medical examination, was attached to the 
petition. It appears that the beneficiary certificate was issued January 27, 1908. 

[1] 1. Section 4303 of the General Statutes of 1909, in force at the time the cer- 
tificate was issued, provided that: “The payment of death benefits of such an as- 
sociation shall be to the families, heirs, blood relatives, affianced husband or affi- 
anced wife of, or to persons dependent upon the member thereof.” 

By section 1 of chapter 208 of the Laws of 1917, that language was changed 
so as to read as follows: “The payment of death benefits shall be confined to wife, 
husband, relative by blood to the fourth degree ascending or descending, father- 
in-law, mother-in-law, son-in-law, daughter-in-law, stepfather, stepmother, step- 
children, children by legal adoption, or to a person or persons dependent upor the 
member.” 

That part of the law quoted from section 1 of chapter 208 of the Laws of 1917 
was in force at the time of the death of Robert Lockhart and appears in section 
40—701 of the Revised Statutes of 1923. 

In Olmstead v. Benefit Society, 37 Kan. 93, 97, 14 P. 449, 451, this court in dis- 
cussing the effect of a will on a certificate held by a member in the Masonic Mutual 
Benefit Society of Kansas said: “In no event was it payable to him, nor could it 
become a part of his estate; and having no interest in the fund, what was there 
for him to bequeath?” 
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In Pilcher v. Puckett, 77 Kan. 284, 288, 94 P. 132, 134 (17 L. R. A. [N. S.] 
1083), the following language was used: “It is inconsistent with the theory upon 
which benefit societies are organized that the proceeds of a benefit certificate 
should be considered assets of the member’s estate. Otherwise, it would become 
liable for his debts and the costs of administration, something not within the con- 
templation and purpose for which such orders are established. The insured mem- 
ber himself has no interest in the fund; he possesses simply a power of appoint- 
ment, which, if not exercised, becomes inoperative.” 

In Boice v. Shepard, 78 Kan. 308, 96 P. 485, this court declared that: “While 
the beneficiary named in the certificate of a member of a fraternal society may be 
changed by the member, in accordance with the laws of the society, the insured 
has no interest in the fund derived from his membership, nor can such fund be- 
come a part of his estate or liable for his debts.” 

The petition disclosed that there was no person to whom the certificate could 
be paid under the law in this state and that Robert Lockhart had not designated a 
new beneficiary upon the death of his wife. In this state, the proceeds arising from 
the payment of a certificate cannot become part of the estate of a deceased mem- 
ber in a fraternal insurance organization. If neither the certificate nor the pro- 
ceeds arising from it can become a part of the estate of a deceased member, the 
administrator of his estate cannot successfully prosecute an action to recover on 
the certificate. If there were any persons to whom the certificate might be paid, 
the action should be prosecuted in their name and not in the name of the admin- 
istrator. 

[2] 2. Can plaintiff recover the assessments paid by Robert Lockhart after the 
death of his wife? The defendant was under contract to pay to Sarah Lockhart 
on the death of her husband. It was not informed of her death so far as the pe- 
tition disclosed. The defendant received the money not knowing of the death of 
Sarah Lockhart and not knowing that Robert Lockhart had no other person to 
whom the certificate might be made payable under the laws of this state. It re- 
ceived payments believing that it would be liable to some proper person on the 
certificate. Under such circumstances, there is no obligation on the part of the de- 
fendant to return any part of the money received by it on the certificate that had 
been issued to Robert Lockhart. It follows that the plaintiff cannot recover the 
payments made by Robert Lockhart after the death of his wife. 

The judgment is reversed, and the trial court is directed to sustain the demur- 
rer of the defendant. 


ETTER v. NATIONAL LIFE & ACCIDENT INS. CO. 
Court of Appeals of Kentucky. March 12, 1929. 
15 Southwestern Reporter (2d) 242. 
1. INSURANCE—FALSE AND MATERIAL ANSWER IN APPLICATION 
WILL AVOID LIFE POLICY. 
False and material answer in application for life insurance will avoid policy. 
(For other cases, sse Insurance, Dec. Dig. § 256[1].) 


2. INSURANCE—FALSE ANSWER IN APPLICATION FOR LIFE INSUR- 
ANCE IS MATERIAL, IF INSURER, ACTING REASONABLY IN AC- 
CORDANCE WITH USUAL PRACTICE, WOULD NOT HAVE AC- 
CEPTED APPLICATION IF SUBSTANTIAL TRUTH HAD BEEN 
STATED. 

False answer in application for life insurance is material, if insurer, acting 
reasonably and naturally in accordance with usual practice of life insurance 
companies under similar circumstances, would not have accepted application if 
substantial truth had been stated. 

(For other cases, see Insurance, Dec. Dig. § 255.) 


6. INSURANCE—LIFE INSURER HELD NOT ENTITLED UNDER EVI- 
DENCE TO PEREMPTORY INSTRUCTION ON GROUND REPRE- 
SENTATION IN APPLICATION WAS FALSE AND MATERIAL. 

Life insurance company held not entitled, under evidence shown, to peremp- 
tory instruction on ground that representation in application for insurance that 
applicant never had any disease named and never consulted a physician since 
childhood was both false and material. 


(For other cases, see Insurance, Dec. Dig. § 668[7].) 
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7. INSURANCE—CONDITION, THAT LIFE POLICY IS NOT BINDING UN- 
LESS INSURED IS IN SOUND HEALTH ON DATE OF DELIVERY, 
ao ONLY TO UNSOUNDNESS ARISING AFTER APPLICA- 
Condition, in life policy, that it is not binding unless on date of delivery in- 

sured is in sound health, applies only to unsoundness of health arising after 

application and medical examination, and life insurance company was not en- 
titled to peremptory instruction on ground insured was not in good health at 


time policy was delivered, where it was not shown that unsoundness of health 
occurred after medical examination. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, McCracken County. 

Action by Jeanette Etter against the National Life & Accident Insurance 
Company. From a judgment for defendant, plaintiff appeals. Reversed and 
remanded. 

W. A. Berry, of Paducah, for appellant. 

C. C. Grassham and L. B. Alexander, both of Paducah, for appellee. 

Cay, J. On May 11, 1927, the National Life & Accident Insurance Company 
issued a policy insuring the life of Bessie Marshall Smith in favor of her sister, 
Jeanette Etter, in the sum of $1,000. On August 11, 1927, and while the policy 
was in force, the insured died, and payment having been refused this suit fol- 
lowed. At the conclusion of the company’s evidence, the court directed a ver- 
dict in its favor. The beneficiary appeals. 

In addition to other defenses, the company interposed the defense that in her 
application, which was attached to and made part of the policy, the insured made 
false answers to certain questions that were material to the risk. The application 
discloses that in reply to the question whether insured had ever had any ailment 
or disease of the brain or nervous system, heart or lungs, skin, middle ear or 
eyes, or had ever had rheumatism, gout, etc., or had ever raised or spat blood, 
she answered, “No.” She was then asked if she had ever consulted a physician 
for any ailment or disease not included in the above and answered, “No.” She 
was also asked to state the names and addresses of physicians she had ever con- 
sulted, and to give the occasion by reference to question numbers and letters 
above, and answered, “None since childhood.” The proof of death was signed by the 
beneficiary and by Dr. Frank M. Keiser. Dr. Keiser deposed that the insured died 
from cancer of the uterus of six months’ standing, and that she had a cancer at the 
time of his first visit, which was about four months before she died. The evidence 
further discloses that the insured was in the hospital from July 10, 1926, to July 27, 
1926, and that she was suffering at the time from pelvic infection, and was treated 
therefor by a physician. There is further evidence that after the insured left the 
hospital in 1926, she was up and around, but was not able to do much work and com- 
plained of a pain in her side. C. E. Orndorf, the company’s manager in Western 
Kentucky, testified that he had been connected with the National Life & Accident 
Insurance Company for about 25 years. He was familiar with the rules of insur- 
ance companies governing the issual of insurance policies, and that, if the truth 
in regard to insured had been stated, no insurance company in the usual course 
of business would have issued the policy. On cross-examination witness stated 
that he had never worked for any other company than the National Life & Acci- 
dent Insurance Company, and had never been in the office of any other com- 
pany. He then said he would withdraw what he had said about other companies 
and tell counsel what the National Life & Accident Insurance Company does. 
On redirect examination he stated the same rules of procedure which govern his 
company govern other companies, and that was what his answer was based on. 
He further stated that in the course of business he had come in contact with other 
insurance company representatives, and had discussed such matters with them 
and had read insurance magazines and publications. 

[1-6] The principal ground on which a reversal is asked is that Orndorf, the 
company’s manager in Western Kentucky, did not show himself qualified to 
testify concerning the usual practice of other insurance companies. Under our 
law a false and material answer will avoid the policy, and a false answer is 
material if the insurer, acting reasonably and naturally in accordance with the 
usual practice of life insurance companies under similar circumstances, would 
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not have accepted the application if the substantial truth had been stated. Blenke 
v. Citizens’ Life Insurance Co., 145 Ky. 332, 140 S. W. 561. We have rejected the 
rule that only those who are engaged in the actual business of passing on in- 
surance risks are qualified to testify as to the practice of insurance companies in 
accepting or rejecting applications, and have held that local physicians who have 
acted as medical examiners for several insurance companies were competent 
witnesses. Penick v. Metropolitan Life Insurance Co., 220 Ky. 626, 295 S. W. 
900; New York Life Insurance Co. v. Long, 211 Ky. 656, 277 S. W. 978. In view 
of the fact that, in the course of his business, the local agent or manager neces- 
sarily becomes acquainted with the grounds on which applications are rejected, 
he is competent to testify concerning the usual practice of the company he rep- 
resents. If he has represented several companies, he may testify to the usual 
practice of each. Security Benefit Association v. Kibby, 220 Ky. 330, 295 S. W. 
164. Doubtless, too, the usual practice of insurance companies generally may be 
established by two or more insurance agents, each testifying as to the usual 
practice of the company he represents. However, we are not inclined to the 
view that a local agent or manager, who has never worked for any other com- 
pany, and whose only information is derived from conversations with represen- 
tatives of other companies, and from reading insurance magazines, is qualified 
to testify concerning the usual practice of insurance companies other than the 
one he represents. It follows that appellant’s objection to the evidence of Orn- 
dorf, in so far as it related to the usual practice of other insurance companies, 
should have been sustained. As the burden of showing that the representation 
was both false and material was on the company (Penick v. Metropolitan Life 
Ins. Co., supra), and it failed to show the materiality of the representation by a 
witness competent to speak on the subject, it follows that appellee was not en- 
titled to a peremptory on the ground that the representation was both false and 
material. 

[7] But the point is made that appellee was entitled to a peremptory on the 
ground that the policy contained the following provision: “This policy shall not 
take effect until the first premium thereon shall have been actually paid, and the 
policy actually delivered to the insured during the lifetime and good health of 
the insured”—and that the uncontradicted evidence shows that the insured was 
not in good or sound health when the policy was delivered. Though the point 
seems to have been overlooked in the cases of Western & Southern Life Ins. 
Co. v. Weber, 183 Ky. 32, 209 S. W. 716, and Life & Casualty Co. of Tenn. v. 
Hendon, 209 Ky. 771, 273 S. W. 469, it has long been the settled rule in this 
state that the condition in a life policy that it is not binding, unless on the date 
of delivery the insured is in sound health, applies only to unsoundness of health 
arising after the application and medical examination, and that, unless it is shown 
that the unsoundness of health occurred between the application and medical 
examination and the delivery of the policy, the company must rely on the state- 
ments in the application to avoid a recovery, and not on the conditions in the 
policy. Metropolitan Life Ins. Co. v. Moore, 117 Ky. 651, 79 S. W. 219, 25 Ky. 
Law Rep. 1613, 1748; Western & Southern Life Ins. Co. v. Davis, 141 Ky. 360, 
132 S. W. 410; Modern Woodmen of America vy. Atkinson, 153 Ky. 527, 155 S. W. 
1135; Metropolitan Life Ins. Co. v. Walters, 215 Ky. 379, 285 S. W. 252; National 
Life & Accident Ins. Co. v. Wallace, 217 Ky. 160, 289 S. W. 219; Metropolitan 
Life Ins. Co. v. Taylor’s Adm’r, 219 Ky. 549, 293 S. W. 1061. Here there was a 
medical examination, and there was no attempt on the part of the company to 
show that the unsoundness of health occurred after that time. It results that 
appellee was not entitled to a peremptory instruction on the ground that the 
insured was not in good health at the time the policy was delivered. 

Judgment reversed, and cause remanded for a new trial consistent with this 
opinion. 
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POPE v. MOST WORSHIPFUL ST. JOHN’S GRAND LODGE. (No. 3440.) 
Court of Appeals of Louisiana. Second Circuit. Dec. 19, 1928. 
121 Southern Reporter 259. 
(Syllabus by the Court.) 

1. INSURANCE—FAILURE TO MAKE STIPULATED PAYMENTS ON 
CERTIFICATE OF MUTUAL BENEFIT SOCIETY PRECLUDED RE- 
COVERY THEREON; EVIDENCE HELD TO ESTABLISH THAT CER- 
TIFICATE OF MUTUAL BENEFIT SOCIETY HAD LAPSED BECAUSE 
OF DELINQUENCY IN PAYMENT OF DUES. 

In action on a certificate of a mutual benefit society whose constitution and 
by-laws required as a condition precedent to liability thereon, that certain payments, 
called dues, be made monthly by the member, and provided that the certificate should 
be null if such payments were not made, no recovery can be had where it appears 
that the stipulated payments had not been made. 

(For other cases, see Insurance, Dec. Dig. §§ 750, 819[2].) 

2. INSURANCE—MANDATE; ONE CANNOT BE ESTOPPED BY UNAU- 
THORIZED CONDUCT OF ANOTHER; MULUAL BENEFIT SOCIETY 
DISCHARGING BENEFITS PROMISED BY BURIAL DEPARTMENT 
WAS NOT ESTOPPED TO DENY LIABILITY OF INSURANCE DE- 
PARTMENT. 

One cannot be estopped by the conduct of another who was without authority 
to bind the one claimed to be estopped. 

(For other cases, see Insurance, Dec. Dig. § 755[1].) 

Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. Shell, 
Judge. 

Action by Amanda Pope, individually and as natural tutrix for Robert Lee 
Pope and another, against the Most Worshipful St. John’s Grand Lodge, Ancient 
Free and Accepted Masons of the State of Louisiana. Judgment for defendant, and 
plaintiff appeals. Affirmed. 

Robert Layton, of Monroe, for appellant. 

Charles M. Roberson, of Shreveport, for appellee. 


Statement of the Case. 


Reyno.ps, J. Plaintiff, Amanda Pope, widow of H. P. Pope, sued the defend- 
and, Most Worshipful St. John’s Grand Lodge, Ancient Free and Accepted Masons, 
of the State of Louisiana, for herself and her two minor children, Robert Lee Pope 
and Lee Alvin Pope, issue of her marriage with the deceased, of which children 
she is the confirmed natural tutrix, to recover $500, with legal interest thereon from 
May 1, 1926, on a benefit certificate for that amount issued by defendant to the de- 
ceased and payable to his widow and children on the death of the said H. P. Pope. 

She alleges that her husband died May 1, 1926, and that on July 16, 1927, she 
furnished defendant with proper proof of the death of her husband. 

She further alleges that on May 2, 1926, defendant obtained from her the certi- 
ficate sued on and had not returned it. 

The defense is that the deceased had not paid his dues for the months of April 
and May, 1926, in consequence of which the certificate had lapsed. 

On these issues the case was tried and there was judgment rejecting plaintiff’s 
demand and dismissing her suit, and she has appealed. 

Opinion. 

[1] The constitution and by-laws of defendant were introduced in evidence and 

show that each certificate holder is required to pay monthly a tax of 85 cents, 
called dues, in time for the secretary of the local lodge to transmit it to the sec- 
retary of the Grand Lodge and have it in his hands not later than the 10th day 
of the month, and that failure of the certificate holder to pay such dues within 
the time automatically forfeits all benefits under the certificate. 

W. D. Wright testified that he was Master of King Solomon Lodge No. 15 
at the time of the death of H. P. Pope, and: 

Q. Do you know of your own knowledge whether or not he was in good 
standing ? 

“A. According to the secretary’s record he was.” 

On cross-examination he was shown the report of the secretary of the lodge 
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to the Grand Lodge for the month of April, 1926, of dues paid by certificate holders, 
and he was asked: 


“Q. I will ask you to examine this instrument and state whether or not that is 
a report from your lodge? 

“A. I don’t see no date on it. 

“Q. The month of April is there, isn’t is? You signed it, didn’t you? 

“A, This is for King Solomon lodge— 

“Q. This is the lodge that you were Master of. I now ask you—this is the 
report that you O. K.’d and sent in for the month of April? Examine it and see if 
you remitted for H. P. Pope? 

“A. If I remitted or the lodge remitted? 

“Q. Whether you or the lodge? 

“A. His name is not on that. 

“Q. His name is not on that report for the month of May? 

“A. That’s April. 

For the month of April, for which you O. K.’d and sent in? Well, if he 
had been in good standing—if he paid into your lodge, you would remitted for it? 
“A. My report shows where they double up.’ 

J. W. Beatty testified that he was secretary of King Solomon Lodge No. 15 
at the time of the death of H. P. Pope, and he was asked 

“Q. State whether or not H. P. Pope was a member in good standing at the 
time of his death, according to your records? 

“A. Yes, sir; according to my records, he was in good standing. 

“Q. State whether or not he paid his dues for the month of April, 1926? 

“A. Yes, sir; he paid his dues. That is, the lodge allowed so much and they 
gave a check and I charged it to his account. At the time his wife didn’t send 
up the money. Reverend Brunson brought the money for a time. Whenever they 
didn’t have the money there the lodge would allow so much for him and make a 
check and credit to his account. * * * 

“Q. State whether or not during the time you were in there, he was ever dropped 
as a delinquent? 

"Ne: an. 2 eS 


“Q. State whether or not the lodge pays the burial expenses not in good stand- 
ing? * * * 

“A. Not to my knowledge they would not. * * * 

Do you know whether or not the dues owing by Pope for the month of 

snl: 192 26, were forwarded to the Grand Lodge at Shreveport in due time? 
. Well, on the report—we sent him up on the report. 
. You sent him in on the report? 
Yes, sir. 
What does that mean? 
Report on the dues, indemnity dues. 
. You reported that he had paid? 
Had paid, yes, sir. * * * 
Who did the paying? Did you pay the Shreveport Lodge, or who? 
. No, sir; I made out the report and the treasurer sent the money in. 
. Who was the treasurer at that time? 

“A. Jim Fellows.” 

On cross-examination he testified : 

“Q. As secretary of the lodge, you collected eighty-five cents per month from 
the members during your incumbency in office? 

“A. Yes, sir. 

“Q. The several eighty-five cents you collected you remitted each month to 
cover their relief with the relief association? 

“A. Yes, sit. 

“Q. Do you know when those remittances were to be made? 

“A. On or before the 10th of each month they were to make remittances to 
cover their relief dues. 

“Q. You made out the report for the month of April for the local lodge, did 
you not? 

“A. Yes, sir. 

“Q. You signed the report? 


“ 


erpaarerer 


-~ 
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“A; Ves;-ste. 

‘Q. You remitted eighty-five cents for all the members that had paid into the 
local lodge at that time? 

“A. All that was on the roll, yes, sir. * * * 

“Q. Examine this report, and see, when you made remittance, did you include 
Pope on the April report? 
“A. I don’t see it there. * * * 

“Q. This is your report? 

“A. My handwriting. 

“Q. Did you include Pope’s name on the May report? 

“A, Yes, sir, * *. * 

“Q. I hand you this report for the month of May, and ask you to examine 
that—frst, testify, is that the report from your lodge? And if you find Pope’s name 
on there? * * * 

“A. I don’t see it now.” 

George Fellows testified that he was treasurer of the local lodge, and that; 

“Q. State whether or not Pope’s dues were paid for the month of May, 1926, on 
this certificate ? 

“A. You see, at that time Pope was sick, and the lodge paid his dues for him, 
kept the dues up; couldn’t drop him, he was sick; the lodge credited him up and 
sent him up on the report. * * * 

“Q. Do you know whether or not his dues for the month of April were sent to 
Shreveport? 

“A. Now I issue the check according to the secretary amount, he gives me 
for the endowment. Sometimes he gives me for a check to be double, for two pay- 
ments, and I would write them out for what they called for.” 

On cross-examination he testified: 

“Q. Fellows, you don’t know anything about the number of members that was 
made up on the secretary’s report? You only know he called on you for so much 
money? 

“A, I never compared the report. 

“Q. You simply cashed the orders when they came to you properly signed? 

“A, That’s all. 

“Q. You don’t know what men were on the report or what was off? 

“A. I do not.” 

J. A. Steadman testified that he was Grand Secretary of the Grand Lodge, de- 
fendant in this case, and was such at the time of the death of H. P. Pope, and: 

“Q. I hand you this report, Steadman, and ask you to examine that report and 
testify did that come from your office, and if so how did you get it? 

A. Through the mails, from the secretary, W. B. Wright. 

“Q. Examine that report and see if the name of H. P. Pope is remitted for 
the month of May? 

“A. Not that I can see. 

“Q. I will ask you to examine this record and state what does it show regard- 
ing the disposition of H. P. Pope? 

“A. H. P. Pope is number 30 on the roll, and he is paid for 1926, for January, 
February and March; dropped on 4—11—26.” 


The evidence satisfies us that the dues for the months of April and May were 
not remitted to the Grand Lodge, and that deceased was delinquent in payment of 
his dues at the time of his death, and consequently his certificate had lapsed. 


3ut plaintiff’s counsel insists that the local lodge was the agent of the Grand 
Lodge for the purpose of collecting and remitting the dues, and that the certificate 
could not be forfeited for neglect of the local lodge to make remittance. 

This is only true where the local lodge actually received the member’s dues, 
but not true where, as here, the dues were never actually paid but, at most, were 
expected to be paid by the local lodge as an act of charity. 

The gratuitous payment of dues of a member of the Grand Lodge by the local 
lodge was no part of the duty of the local lodge to the Grand Lodge, and the Grand 
Lodge could not be estopped to declare the certificate lapsed because of the failure 
of the local lodge to perform an expected gratuitous act. 

Plaintiff further insists that the evidence shows that the burial department of 
defendant paid funeral benefits to the amount of $75 on account of the death of 
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Pope, and contends that this act estops defendant to assert that the deceased was 
not in good standing. 

[2] The burial department and the insurance department are two distinctly 
separate departments of the defendant organization, and a member of both might 
be in good standing as to one and not in good standing as to the other. Presumably 
the dues of the deceased to the burial department were paid and that is why the 
benefits accruing as a member of that department were paid. But be this as it may, 
the discharging by the defendant to a deceased of the benefits promised by its 
burial department could not estop it to deny liability for benefits under its insurance 
department. 


We find no error in the judgment appealed from, and accordingly it is affirmed. 


GREEN et al. v. INTERNATIONAL ORDER OF TWELVE, KNIGHTS AND 
DAUGHTERS OF TABOR. (No. 2587.) 
Court of Appeals of Louisiana. Second Circuit. April 5, 1929. 
121 Southern Reporter 318. 

1. INSURANCE—BURDEN WAS ON DEFENDANT, IN ACTION ON BENE- 
FIT CERTIFICATE, TO PROVE THAT INSURED WAS NOT IN GOOD 
STANDING. 

In action on benefit certificate, burden of proving that insured was not in good 
standing as member of defendant society at time of his death and for four months 
before, as required by certificate, was on defendant. 

(For other cases, see Insurance, Dec. Dig. §$ 817[2].) 

2. a aller ACTION NECESSARY TO SUSPEND 
MEMBER 
Benefit certificate prov iding for forfeiture of member’s rights after two months’ 

continuous suspension,.was in full force and effect at time of death of member, 

whose dues were less than two months in arrears, where no affirmative action 
amounting to suspension had been taken by benefit society. 

(For other cases, see Insurance, Dec. Dig. § 756[1].) 

Appeal from First Judicial District Court, Parish of Caddo; J. H. Stephens, 

udge. 

J yon by Isaac Green and others against the International Order of Twelve, 

Knights and Daughters of Tabor. Judgment for plaintiffs, and defendant appeals. 

Affirmed. 

Charles M. Roberson, of Shreveport, for appellant. 

Murff & Perkins, of Shreveport, for ap/pellees. 

ReyYNo.ps, J. This is a suit by Emmet Green, Isaac Green, Ernest Green, and 
Ollie Green, as the only children and sole heirs of Isaac Green and his wife, Gracie 
Green, both deceased, against the International Order of Twelve, of Knights and 
Daughters of Tabor, a mutual benefit society, to recover judgment for the sum of 
$375 or $93.75 for each of them upon a benefit certificate issued by defendant to 
Isaac Green under date of September 15, 1915 whereby defendant promised to pay 
$75 to each of the plaintiff’s upon the death of Isaac Green provided he was and 
had been for a period of four consecutive months immediately preceding his death 
and at the date of his death in good standing. 

The defense was that the deceased was not in good standing as a member of 
the defendant association at the time of his death. 

On these issues the case was tried and there was judgment in favor of the 
plaintiffs and against the defendant in the sum of $300, with legal interest thereon 
from judicial demand and defendant appealed. 


Opinion. 
[1] The burden of proving that the deceased was not in good standing as 
member of the society at the time of his death and for four months iemadianele 


preceding that event was on the defendant and defendant failed to establish the 
fact. 


[2] It was judicially admitted that the dues of the deceased to the defendant 
had been paid up to the last day of the month of May, 1924, and that the deceased 


was in good standing and the certificate in full force on that date. Isaac Green 
died July 17, 1924. Failure to pay dues after the month of May did not automa- 
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tically put him in bad standing as a member of the society. The certificate provides, 
amongst other things, that: 

“It is further specially stipulated, provided and agreed that- any member who 
is suspended, shall, after said period of suspension continuously for two consecutive 
months, ipso facto forfeit and surrender any and all rights and claims hereunder.” 

This provision contemplates some affirmative action on the part of the associa- 
tion amounting to suspension until when the two months do not begin to run; 
and until the two months have run the certificate continues in force. 

John Sumlin, the chief scribe of the association, was asked: 

“Q. Did you notify Isaac Green at any time as to his financial standing in the 
lodge?” 

And he answered: 

“A. I did on the first Sunday in July—the month that he died. He was at 
church.” 

And he said: 

“When I notified him, I said: ‘Isaac, you should straighten that out and if you 
haven’t got the money you ought to borrow it and pay up, because you will be unfi- 
nancial before the next lodge meeting.’” 

This testimony indicates that the chief scribe, so far as his own authority 
as an officer of the association extended, did not then consider the insured to be 
suspended. 

It is laid down in 14 Ruling Case Law, p. 976, that where the policy or by-laws 
of an association, such as defendant is, expressly or impliedly require some affirm- 
ative action on the part of the insurer before a forfeiture can be declared, mere 
nonpayment of dues does not work a forfeiture of membership. As stated, no such 
affirmative action was taken by the insurer in respect of the certificate sued on, and 
consequently it was in full force and effect at the time of the insured’s death. 

We find no error in the judgment appealed from, and accordingly it is affirmed. 


ZEMLER v. NEW YORK LIFE INS. CO. (No. 27240.) 
Supreme Court of Minnesota. April 19, 1929. 
225 Northwestern Reporter 81. 
(Syllabus by the Court.) 

1. INSURANCE—LIFE POLICY DID NOT GO INTO EFFECT WHERE 
APPLICANT DIED WITHOUT PAYING FIRST PREMIUM OR RE- 
CEIVING POLICY. 

An application for life insurance provided that the policy should not take 
effect unless it was delivered and the‘first premium was paid in the lifetime 
of the applicant. It also provided that the policy should take effect as of date 
of application if first premium was paid in cash at time of application and was 
so declared therein and a receipt given therefor. The applicant having died 
without paying the premium or receiving the policy, it never went into effect. 

(For other cases, see Insurance, Dec. Dig. §§ 136[1], 137[1].) 

2. INSURANCE—EVIDENCE HELD NOT TO SUSTAIN FINDING THAT 
CONDITIONS OF APPLICATION FOR LIFE POLICY REQUIRING 
DELIVERY AND PAYMENT OF PREMIUM WERE WAIVED. 

The evidence will not sustain a finding that the conditions specified in the 
application were waived. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Appeal from District Court, Brown County; Albert H. Enersen, Judge. 

Action by Josephine Zemler against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, with directions. 

Doherty, Rumble, Bunn & Butler, of St. Paul, for appellant. 

Mueller & Erickson, of New Ulm, for respondent. 

Taytor, C. Defendant appeals from a judgment on a life insurance policy 
rendered after a denial of its motion for judgment notwithstanding the verdict. 
The facts are practically undisputed, and the sole question is whether the policy 
ever went into effect. 

[1] Hilda Zemler, 22 years of age, resided with her parents on a farm and 
taught a nearby school. On October 10, 1927, she made an application for a 
policy payable to her mother, the plaintiff, and on the same day executed her 
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promissory note, payable December 1, 1927, to R. J. Stewart, the soliciting agent 
of defendant for the amount of the first premium. On Octobe: 19, 1927, de- 
fendant forwarded the policy from its home office in New York through its 
branch office in St. Paul to Stewart, who received it on Sunday, Qctober 23, 
1927. On Saturday, October 22, 1927, Miss Zemler was attended by a physician 
and was thereafter continuously so attended until her death on October 30, 1927. 
Stewart never delivered the policy, but returned it to defendant’s branch office 
in St. Paul, and later returned the note to plaintiff. 


The application provided that the insurance “shall not take effect unless and 
until the policy is delivered to and received by the applicant and the first pre- 
mium therefore paid in full during his lifetime, and then only if the applicant 
has not consulted or been treated by any physician since his medical exam- 
ination.” 

It also provided, “that if the applicant, at the time of making this application, 
pays the agent in cash the full amount of the first premium * * * and so declares 
in the application and receives from the agent a receipt therefor on the re- 
ceipt form which is attached hereto,” and was at that time an insurable risk as 
shown by the medical examination, “then said insurance shall take effect and be 
in force under and subject to the provisions of the policy applied for from and 
after the time this application is made, whether the policy be delivered to and 
received by the applicant or not.” 

The application further provided that only certain specified general officers 
of the company “can make, modify or discharge contracts, or waive any of 
the companies rights or requirements”; and that the soliciting agent had no au- 
thority “to accept risks or pass upon insurability”; and “that notice to or 
knowledge of the soliciting agent * * * is not notice to or knowledge of the 
company.” 

The application also provided that the policy should bear date, not as of 
the date of the application but as of the date it was written, and it bore the date 
of October 19, 1927, the date on which it was mailed from the home office. 

The questions presented have been passed upon and determined in our prior 
decisions. No contract of insurance came into existence under the provision 
first cited until the policy was delivered to the insured and the first premium 
therefore paid in full in her lifetime and before she had been treated by any 
physician subsequent to her medical examination. The policy was never de- 
livered, the premium was never paid, and the applicant was being treated by a 
physician for her fatal malady before the policy reached the agent. The policy 
did not go under effect under this provision. Sawyer v. Mut. Life Ins. Co., 166 
Minn. 207, 207 N. W. 307; Reagan v. Philadelphia Life Ins. Co., 165 Minn. 186, 
206 N. W. 162; Olson v. ‘American Central Life Ins Co., 172 Minn. 511, 216 N. 
W. 225: Bowen v. Prudential Ins. Co., 178 Mich. 63, 144 N. W. 543, 51 L. R. A. 
(N. S.) 587. 

No contract of insurance came into existence under the other provision un- 
less the first premium was paid in cash at the time of making the application, 
and the applicant declared in the application that it had been so paid, and re- 
ceived from the agent a receipt in the form attached to the application so stating. 
The premium was never paid in cash or otherwise; the application contains no 
declaration of such payment; and no receipt in any form was ever issued. The 
policy did not go into effect under this provision, for none of the conditions pre- 
cedent were complied with. Cases cited above. 

[2] Plaintiff contended that the note had been taken in payment of the first 
premium, and that the provision requiring the first premium to be paid in cash 
had been waived. Whether it had been waived was the question submitted to 
the jury; but an examination of the record discloses no evidence which would 
justify a finding that any of the requirements stated in the application had been 
waived. Agents frequently took notes payable to themselves for the first prem- 
ium to which defendant made no objection, but promulgated and enforced this 
rule: “You must not take notes to the order of the company or to the company’s 
branch office cashier. The company will not accept notes in full or in part pay- 
ment of the first year’s premium. A note, if taken, is entirely at the agent’s 
risk and convenience. The company accepts only cash in payment of first year’s 
premiums.” Defendant also directed the agent not to issue the receipt attached 
to the application “for anything except cash.” The uncontradicted testimony 
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shows that these requirements and restrictions were explained to Miss Zemler, 
and that she was informed that the policy would not go into effect unless the 
premium was paid in cash; and there is nothing in the record which would jus- 
tify an inference that she understood or had any reason or to believe that the 
policy would go into effect until the actual payment of the premium. 

For the reasons stated no insurance contract was ever consummated; and 
the judgment is reversed and judgment directed for defendant. 


SAVAGE v. PRUDENTIAL LIFE INS. CO. OF AMERICA et al. (No. 27613.) 
Supreme Court of Mississippi, Division A. April 8, 1929. 
121 Southern Reporter 487. 
(Syllabus by the Court.) 
1. INSURANCE—LIFE INSURANCE COMPANY WAS UNDER NO DUTY 

TO WRITE INSURANCE ON APPLICANT’S LIFE. 

As respects necessity of acceptance of application life insurance company was 
under no duty under statute or under common law to write insurance on life of 
applicant. 

(For other cases, see Insurance, Dec. Dig. § 130[2].) 

2. TORTS—THERE CANNOT BE TORT WITHOUT BREACH OF LEGAL 

DUTY. 

There cannot be tort without breach of legal duty. 

(For other cases, see Torts, Dec. Dig. § 1.) 


3. INSURANCE—WHERE LIFE INSURER WAS NOT LIABLE UNTIL 
POLICY WAS DELIVERED AND PREMIUM PAID, RECOVERY 
AGAINST INSURER FOR FAILING TO DELIVER POLICIES DURING 
APPLICANT’S LIFE OR TO NOTIFY HIM WITHIN REASONABLE 
TIME OF ACCEPTANCE OR REJECTION HELD NOT ALLOWABLE. 
Where application for life insurance provided that insurance company would 

not be liable until policy had been issued and delivered to insured and premium had 

been paid therefor, he being in good health, etc., and insurer issued policies on 

January 10, 1927, calling for larger premium that amount stated in application, but 

policies were not delivered and applicant was found dead January 25, 1927, de- 

deased applicant’s administrator could not recover from insurance company for 
negligently failing to deliver policies while applicant was living or to notify him 
within reasonable time whether his application had been accepted or rejected. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


4. INSURANCE—FRANCHISE GRANTED LIFE INSURANCE COMPANIES 
a NOT IMPOSE DUTY TO CONSIDER APPLICATIONS PROMPT- 
LY. 

That insurance companies are granted franchise to do business in state does 
not impose duty upon them to consider promptly all who offer to them the risk 
of insuring their lives. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 


Appeal from Circuit Court, Chickasaw County, Second District; T. E. Pegram, 
Judge. 

Action by W. E. Savage, administrator of the estate of M. L. Abernathy, de- 
ceased, against the Prudential Life Insurance Company of America and another. 
From a judgment for defendants, plaintiff appeals. Affirmed. 

Stovall & Stovall, of Oklahoma, for appellant. 

Wells, Jones, Wells & Lipscomb and J. M. Stevens, all of Jackson, and Ralph 
W. Hyatt, of Newark, N. J., for appellees. 

McGowen, J. The appellant filed his declaration in the circuit court of Chicka- 
saw county, as administrator of the estate of M. L. Abernathy, deceased, for dam- 
ages, alleging the combined negligence of the insurance company, and of its agent, 
Cavett, in carelessly and negligently failing to act upon and approve an application 
for life insurance by the decedent, M. L. Abernathy, and in carelessly and negli- 
gently failing to deliver to the decedent two policies of life insurance while living, 
or to notify him within a reasonable time whether his application had been accepted 
or rejected. The declaration joined the agent, Cavett, and the Prudential Life 
Insurance Company, as defendants. The damages were laid as being the face value 
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of the policies sued on, with double indemnity for accident, alleging that but for 
the negligence of the company and its agent this amount would have been received 
by appellant. 

The pleadings of the appellees negative and put in issue all the material alle- 
gations of the declaration. The facts necessary to an understanding of this opinion 
are as follows: 


Plaintiff's intestate, M. L. Abernathy, on December 4, 1926, made a written ap- 
plication for two policies of life insurance in the appellee company, in the amount 
of $5,000 each. The applicant was examined on the same date, and the examina- 
tion was forwarded by the medical examiner to the office of the company at New- 
ark, N. J. The policies applied for in the application executed by Abernathy called 
for the payment of total premiums in the amount of $242.30, but the company did 
not accept the application in this respect. On January 10, 1927, it issued two pol- 
icies on which the premiums amounted to $426.80. These policies contained acci- 
dental death benefits. 

In due course, the policies should have been received by the agent, Cavett, at 
Columbus, about January 15, 1927, but at that time he was in New Orleans with his 
son, who had been accidentally hurt by the discharge of a gun. On the morning 
of January 25, 1927, appellant was found dead in an automobile, with two bullet 
holes in the right side of his head. This was 52 days from the date of the appli- 
cation. 

It is shown that several times Abernathy called at the office of the medical 
examiner to inquire about his insurance. It is also shown that he received money 
from the sale of hogs, and said he was able to pay for the policies. The doctor 
explained to him that the agent was detained because of his son’s having been shot 
in New Orleans. 

It was shown that another insurance company, the Pacific, with headquarters 
in California, a short time before had rejected the application of Abernathy for 
insurance; and also, on May lst prior to this application, that the Mutual Life Insur- 
ance Company of New York has issued and delivered two policies of insurance. 

In the application which the plaintiff ’s intestate made to the appellee insurance 
company, we find the following important provision: 

“T further agree that the policy herein applied for shall be accepted subject to 
the privileges and provisions therein contained and that unless the full premium is 
paid by me at the time of making this application, the policy shall not take effect 
until issued by the company and received by me and the full first premium thereon 
is paid, while my health, habits and occupation are the same as described in this 
aplication. It is understood and agreed, however, that if at the time of signing 
this application the full premium is paid, the insurance shall take effect from the 
date of this application, in accordance with the provisions of the policy hereby 
applied for, provided this application is approved and accepted at the Home Office 
of the company, in Newark, New Jersey, under the plan for the premium paid and 
amount of insurance applied for.” 

When the plaintiff closed his case, the trial court sustained a motion made by 
the appellee insurance company for a directed verdict, and the jury was accord- 
ingly instructed to return a verdict for the appellee, the insurance company, from 
which the administrator of the estate of deceased prosecutes an appeal to this court. 

The case of appellent may be summed up in this statement: That he contends 
that the proximate cause of the failure of the appellant’s intestate to obtain the 
life insurance policies for $10,000, which resulted in damage to his estate in the 
sum of $20,000 on account of the accidental death of appellant’s intestate, was the 
negligence of the appellee, its officers and agent, in failing to pass promptly upon 
the application of appellant’s intestate, and to notify him within a reasonable time 
whether the application had been accepted or rejected; and, in conjunction there- 
with, the negligence of the agent in failing to deliver the policies issued on January 
10th, prior to the death of the appellant’s intestate on January 25, 1927. 

Appellant is careful to state that this is an action ex delicto, not an action ex 
contractu. He does not contend that the minds of the parties had met or that a 
contract had been consummated. 

Counsel’s argument for reversal of the decision of the lower court is based 
upon the theory that a tort arises from a failure to accept an offer to make a con- 
tract within a reasonable time and that the amount of recovery and the amount 
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of damages shall be measured by the face value of the policy there being a double 
indemnity clause in this case; the appellant contending that his intestate died by 
accident while the insurance company contends that he came to his death at his 
own hands by design. 


There is a line of authorities in this country which permits a recovery under 
such circumstances notwithstanding the fact that no contract had been made not- 
withstanding the terms of the application for the policy which we have set forth 
above, and notwithstanding the general rule that, where one party offers to make a 
contract with another, and the latter does not either accept or reject within a reas- 
onable time, the proposition is considered to have been declined, because of the 
failure to accept within a reasonable time. 


But it is said by a number of courts, that though an action ex contractu may 
not be maintained, yet, because the insurance company is acting under a franchise 
from the state, the chartering of such institutions being in the interest of the pub- 


lic, and applications for indemnity being solicted, the undue delay constitutes a 
tort. 


We will for a moment analyze the application, wherein it is distinctly provided 
that, unless the full first premium is paid, the policy shall not take effect until issued 
by the company and received by the applicant; and, further, that the first premium 
must be paid thereon, and also that his health, habits, and occupation shall at that 
time be as described in the application. It will be seen that no money was paid 
to the agent, but was to be paid when and if the policy was delivered. 

In the case of Duffie v. Bankers’ Life Ass’n of Des Moines, 160 Iowa, 19, 139 
N. W. 1087, 46 L. R. A. (N. S.) 25, it was held that a tort arose from a failure 
to accept an offer to make a contract within a reasonable time. That case, how- 
ever, is differentiated from the case at bar, in that the premium was paid coincident 
with making the application, and there was a delay of 20 days, the applicant became 
sick, the policy was issued as applied for, but never delivered. It was held there 
that it was a question for the jury as to whether or not the 20 days was a reason- 
able time, and that the company was chargeable with the negligence of its agent 
in failing to forward the application when the medical report was accepted. 

This case has been followed by a number of courts, and we are of the opinion 
that the Supreme Court of Oklahoma, in Security Insurance Co. v. Cameron, 85 Okl. 
171, 205 P. 151, 27 A. L. R. 444, reviewed the authorities holding in line with 
the Duffie Case that a tort arises from the failure of the insurance company to 
notify the applicant for insurance within a reasonable time of the acceptance or 
rejection of his application. 

[1, 2] We are unable to perceive how an action may be maintained in tort 
which so clearly cannot be maintained on any theory in the contract. The Pru- 
dential Life Insurance Company was under no duty to write insurance on the life 
of appellant’s intestate, because there is no statute in this state fixing such duty 
upon insurance companies. We can find no such rule at the common law. It 
is quite elementary that there cannot be a tort without a breach of a legal duty. 
It is true that the business of insurance is affected with a public interest, and 
it may be that under the State and Federal Constitutions the Legislature might 
impose upon insurance companies a duty in this behalf. But, unless and until 
the Legislature shall declare a legal duty on the insurance companies to an ap- 
plicant for insurance, despite the terms of the application, this court is without 
the power or the desire to trench upon legislative authority. The courts of the 
land shall retain the respect of good citizens so long as they function within 
the sphere assigned to them by the Constitution and laws of the land. 

[3] In the instant case the application was taken on the direct and positive 
offer of the applicant not to impose any liability upon the insurance company 
until the policy had been issued and delivered to him, and the premium had been 
paid therefor, he being in good health, etc. To hold that there is no contract, 
nor breach of contract, in failing to insure this applicant, or to notify him that he 
was not insured, and then to hold that a tort arises, is to hold that there was 
created a legal duty, and to this we cannot subscribe. 

In the case of Jacobs v. N. Y. Life Ins. Co., 71 Miss. 658, 15 So. 639, Chief 
Justice Campbell states the position of this court as follows: 

“There is no escape from the plain stipulation of the contract ‘that, if said 
application is not approved and accepted, said company shall incur no liability 
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thereunder,’ and the fact that said application was not approved and accepted, 
but the applicant died while the company was considering the application. It 
had incurred no liability, and cannot be held bound as if it had. 

“We have examined the cases cited for the appellant, but they fall far short of 
maintaining the liability of the company. The denial of all liability by the com- 
pany, on the facts of this case, does not need the support of adjudication, and we 
have not examined any, preferring to rest with perfect confidence on the unmis- 
takable meaning of the written agreement, which no number of books or extent 
of ingenious argument could change so as to create liability, except on the terms it 
expresses.” 

See, also, the case of N. Y. Life Ins. Co. v. McIntosh, 86 Miss. 236, 38 So. 
775, which is more nearly like this case; also Scottish Union, etc., v. Warren Gee 
Lumber Co., 118 Miss. 740, 80 So. 9, and Newark Fire Ins. Co. v. Russell, 142 Miss. 
397, 107 So. 417, wherein the application was held to control, and that there was no 
contract of insurance. 

The fact is that the applicant in this case agreed that there was no legal duty 
resting upon the insurance company, as we construe the application; and also this 
applicant was at liberty to reject any policy which the insurance company might 
tender him, whether tendered the next day, the next week, or the next year. And 
the defendant insurance company in this case breached no legal duty which it owed 
to the plaintiff’s intestate, and for which an action in tort might be maintained; 
and, if the insurance policies were unduly delayed, as claimed by appellant’s in- 
testate, he was at perfect liberty to seek insurance elsewhere, and was under no 
obligation to the insurance company, nor was the insurance company under any 
obligation to him, in the state of facts presented here. Had intestate lived and 
brought suit for damages in his lifetime against this insurance company, for un- 
reasonable delay in issuing and delivering these policies, we are curious to know by 
what rule he would measure his damages, and by what system of mental and legal 
gymnastics he could recover the face of the policy, or, as is sought to be done in 
this case, double this amount. 

[4] The fact that the insurance companies are granted a franchise to do busi- 
ness in this state does not and should not impose upon them the duty to consider 
promptly all who offer to them the risk of insuring their lives, no more than would 
be required of a bank to lend money promptly to all who should make application 
and suffer loss while the bank was negligent in determining whether or not it would 
accept the offer and enter into a contract. 

There are other interesting questions in this case, but we shall content our- 
selves with this statement of our views. 


Affirmed. 


PRUDENTITAL INS. CO. OF AMERICA v. BLOOMFIELD TRUST CO. et al. 
Court of Chancery of New Jersey. April 17, 1929. 
145 Atlantic Reporter 735 
(Syllabus by the Court.) 
INSURANCE—HUSBAND’S DESIGNATION OF WIFE AS BENEFICIARY 

WAS REVOKED BY SUBSEQUENTLY MAKING POLICY PAYABLE 

TO TRUSTEE; TRUSTEE HELD PROCEEDS OF LIFE POLICY PAY- 

ABLE TO IT WITHOUT DECLARING TRUST ON RESULTING 

TRUST FOR ESTATE OF INSURED. 

A husband insured his life in favor of his wife, and later, under a power re- 
served to him in the policy, made it payable to a trustee without declaring the 
trust. Held, that the designation of the wife as beneficiary was revoked, and that 
the trustee held the fund upon a resulting trust for the estate of the insured. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Suit by the Prudential Insurance Company of America and another against 
the Bloomfield Trust Company, individually and as executor and trustee, and 
others, wherein defendants were decreed to interplead. Decree in accordance 
with opinion. 

Adolf L. Engelke, of Jersey City, for defendant Lockward. 

Frederic H. Pilch, of Bloomfield, for defendant Bloomfield Trust Co. 

Welanko & Strauss, of Newark, for defendant Roeber & Kuebler Co. 

Backes, Vice Chancellor. The Prudential Insurance Company, March 30, 1926, 
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issued a $10,000 policy upon the life of Clarence Lockward, payable to his wife. 
Under a right reserved to him in the policy, Lockward changed the beneficiary, 
May 22, 1926, naming the Bloomfield Trust Company, of Bloomfield, N. J., as 
“beneficiary trustee.” Lockward made his will June 7, 1926, wherein, after dir- 
ecting the payment of debts, he gave his residuary estate to the Bloomfield 
Trust Company, in trust for his widow for life, remainder to his three infant 
children. He handed the policy and will to the trust officer of the trust company 
for safe-keeping, without explanation. Upon Lockward’s death, the Prudential 
paid the money into court, and the widow, the trust company, and Roeber & Kuebler 
Company, a creditor of the deceased, were decreed to interplead. Lockward 
left an estate of $8,000 and debts of $16,000. 


Charles Mueller, treasurer of Roeber & Kuebler Company, testified that 
early in May, 1926, Lockward told him he was going to protect his creditors 
by a $10,000 insurance policy, and three months later said he had done so. 


The widow’s contention is that the substitution of the trust company as 
trustee beneficiary, without more, did not work a change of beneficiaries, and 
that, unless the attending circumstances clearly manifest a declaration by the 
insured of the objects of the trust, or definitely reveal the cestuis, the trust is 
imperfect, and she is not divested of her rights under the policy, and quotes from 
Story, Jur. § 979a: “If * * * a trust be clearly created in a party, but the 
terms by which it is created are so vague and indefinite that courts of equity 
cannot clearly ascertain either its objects or the persons who are to take, then 
the trust will be held entirely to fail.” 


With this proposition of law there is no disagreement. The trust fails, not 
the trustee’s title. The power reserved to the insured was effectively exercised 
in favor of the trustee. That the trust was not declared is no concern to the wife. 
The designation of the wife as beneficiary was revoked, and her rights in the 
policy were lost to her, when the insured exercised the power, and by the pre- 
scribed method made it payable to the trust company as trustee. The transfer 
was complete, and the wife’s interest at an end, and the right of beneficiary 
passed to the trustee though the trust upon which the trust company held was 
deficient. Upon an imperfect trust the law raises a resulting trust (Lewin, Tr. 
[llth Ed.] 164), to the use of the donee of the power (Lewin, 169, and cases 


cited), unless the fund is otherwise disposed of by the settlor, upon default of 
appointment (Id. 173). 


The trust company contends that the joint deposit of the policy and the will, 
and the reading of them in the light of each other, discloses for whose benefit 
the trust fund was to be held. The delivery of the policy and the will into the 
care of the trust officer, without even a hint that they were interrelated, indi- 
cates that his services were purely custodial. That the trust company was 
named trustee in the policy and trustee in the will does not correlate the trusts. 
And upon a persual of the two documents it is at once apparent that the respec- 
tive trusts have neither common purpose nor common subject. The policy is 
silent as to the beneficial use, and the will makes no mention of the policy. The 
fund held in trust under the will is confined to the testator’s residuary estate; 
the policy is not part of the estate. The contract of the insurance company was 
to pay to the designated beneficiary. The insured had only power to select and 
appoint the beneficiary. Anderson v. Broad St. Nat. Bank, 90 N. J. Eq. 78, 105 
A. 599. The testamentary trust furnishes no index to the undeclared trust of the 
policy, nor does the will operate as a testamentary disposition of the policy. Far- 
num v. Pennsylvania Co., 87 N. J. Eq. 108, 99 A. 145; Mayer v. Tucker (N. J. 
Err. & App.) 141 A. 799. The trusts are exclusive, each of the other. Together 
they do not declare the trust. 


It is unnecessary to pass upon the effect of the statements made by the in- 
sured to Mr. Mueller, other than to remark that they indicate the insured’s 
intentions and his belief that he had put them into effect, when he had not in 
fact. The insured was engaged in business, and no doubt thought himself sol- 
vent, and merely sought to doubly insure the payment of his debts by making 
the policy payable to the institution which he then had in mind should handle 
his estate. The statements were not promissory, and were not so regarded by 
the creditor, and of themselves, and coincident with the change of beneficiary 
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and making of the will, do not reach the dignity of a declaration of the trust 
created by the change of beneficiary. 
The fund will be ordered paid to the executor of the insured. 


GOLDSTEIN v. NEW YORK LIFE INS. CO. et al. 
Supreme Court, Appellate Division, First Department. April 19, 1929. 
234 New York Supplement 250. 

1. INSURANCE—ALLEGATIONS THAT LIFE POLICIES WERE PRO- 
CURED IN CONSPIRACY TO DEFRAUD INSURER AND THAT IN- 
SURED WAS MURDERED BY BENEFICIARY, STATED GOOD DE- 
FENSE TO ACTION BY ASSURED’S ADMINISTRATOR. 

Allegations that life insurance policies were applied for pursuant to conspiracy 
between assured and beneficiary to defraud company, that assured attempted to 
simulate a drowning in belief beneficiary would rescue him, but that beneficiary mur- 
dered assured and was convicted therefor, and that on learning facts company no- 
tified assured’s administrator of election to rescind policies, held to state good de- 
fense to administrator’s action on policies; assured’s death being direct and prox- 
imate result of the conspiracy, and policies never being validly issued. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


2. INSURANCE—ALLEGATIONS THAT, AFTER ASSURED CHANGED 
BENEFICIARY OF LIFE POLICIES, BENEFICIARY MURDERED AS- 
SURED, STATED GOOD DEFENSE TO ACTION BY ASSURED’S AD- 
MINISTRATOR. 

Allegations by insurer that life insurance policies were applied for by assured 
at instance of defendant, and that after their issuance beneficiary was changed to 
defendant, who was subsequently convicted for murdering assured, held to state 
good defense to action on policies by assured’s administrator, notwithstanding ab- 
sence of allegation that insurance had been procured by defendant with intention 
on his part to murder assured. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 


3. INSURANCE—INSURER WOULD NOT BE LIABLE TO ASSURED’S 
ADMINISTRATOR ON LIFE POLICIES PROCURED IN CONSPIR- 
ACY TO DEFRAUD INSURER IN WHICH ASSURED PARTICIPATED. 
If, as alleged, life insurance policies were procured by beneficiary in pursuance 

of conspiracy between assured and beneficiary to defraud insurer, policies had no 

validity for any purpose after conviction of beneficiary for murder of assured, and 
assured’s administrator could not recover on policies on theory of implied intention 
of parties that insurance money should go to assured’s personal representative if 
beneficiary could not take. 

(For other cases, see Insurance, Dec. Dig. § 138[1].) 


4. INSURANCE—ALLEGATION THAT LIFE POLICIES WERE APPLIED 
FOR BY ASSURED “AT INSTANCE OF” BENEFICIARY HELD EQUI- 
VALENT TO ALLEGATION THAT BENEFICIARY, WHO MURDERED 
ASSURED, PROCURED POLICIES. 

Allegation in insurer’s defense that life policies were applied for by assured “at 
the instance of” beneficiary, who subsequently murdered assured, held equivalent to 
allegation that beneficiary procured issuance of policies, precluding recovery thereon 
by insured’s administrator. 

(For other cases, see Insurance, Dec. Dig. § 640[1].) 


5. INSURANCE—ALLEGATIONS THAT ASSURED ASSIGNED LIFE POL- 
ICIES TO BENEFICIARY, WHO SUBSEQUENTLY MURDERED AS- 
SURED STATED GOOD DEFENSE TO ACTION BY ASSURED’S AD- 
MINISTRATOR. 

Allegations by insurer that, after issuance of life policies procured in carrying 
out conspiracy between assured and beneficiary to defraud insurer, assured as- 
signed all his interest in policies to beneficiary who subsequently murdered assured, 
held to state good defense to action on policies by assured’s administrator, since as- 
sured by such assignment and delivery of policies surrendered all right, title, and 
mterest therein, and all contractual relations between himself and company were 
thereby terminated. 


(For other cases, see Insurance, Dec. Dig. § 640[3].) 
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Proskauer and O’Malley, JJ., dissenting in part. 

Appeal from Special Term, New York County. 

Action by Louis Goldstein, as administrator of the goods, chattels, and credits 
of Ben Goldstein, deceased, against the New York Life Insurance Company and an- 
other. From so much of an order (133 Misc. Rep. 106, 231 N. Y. S. 161) as grants 
plaintiff's motion to the extent of striking out the second defense in its answer, 
named defendant appeals; and from so much of said order as denies plaintiff’s mo- 
tion and refuses to strike out the first, third, and fourth defenses, plaintiff appeals. 
ne modified by denying motion to strike out second defense, and as so modified 
affirmed. 


Argued before Dowling, P. J., and Merrell, Martin, O’Malley, and Proskauer, 


William Lurie, of New York City (Copal Mintz, of New York City, of coun- 
sel), for plaintiff. 

Louis H. Cooke, of New York City (Ferdinand H. Pease, of New York City, 
of counsel), for defendant Insurance Company. 


MErRRELL, J. The action is brought by plaintiff, as administrator of the goods, 
chattels, and credits of Ben Goldstein, deceased, to recover of the defendant New 
York Life Insurance Company the sum of $30,000 upon seven policies of life in- 
surance issued by defendant upon the life of plaintiff’s intestate. In plaintiff's com- 
plaint he alleges the issuance by the defendant appellant of the seven policies of 
life insurance, all payable to the defendant Lefkowitz as sole beneficiary. Two 
causes of action are stated in the complaint as to each policy. Under the terms of 
the several policies as originally issued, the death benefit was payable to the estate 
of the insured; each policy being subsequently changed after its issuance so that 
the death benefit became payable to the defendant Lefkowitz. As to each of the 
seven policies, the first cause of action is alleged only against the defendant- ap- 
pellant New York Life Insurance Company, while the second cause of action on 
each policy is alleged as against the defendant insurance company and the defendant 
Lefkowitz, who finally became sole beneficiary under the policies. In the first cause 
of action, as to each policy the plaintiff alleges a claim, as administrator, upon the 
policy, notwithstanding an allegation that the agreement of the New York Life In- 
surance Company was to pay the personal representatives of the assured or the 
duly designated beneficiary. The complaint contains no allegation negativing the 
claim of assignment or designation of other beneficiary, or to explain why the policy 
sued on reads in favor of the defendant Lefkowitz as beneficiary. In the second 
cause of action, as to each policy the complaint alleges the change of beneficiary 
whereby the defendant Lefkowitz was named to receive the death benefits, and al- 
leges that the change was produced by fraud, undue influence, and with fraudulent 
intent, and that the defendant Lefkowitz, with premeditation, procured the murder 
of the insured and was thereafter convicted therefor, and that therefore the pur- 
ported change of beneficiary was never valid, or, if valid, that Lefkowitz by his 
acts had forfeited his rights under the policy, and that the policy thereby became 
payable to the plaintiff. Plaintiff asks judgment for the face of the policies and 
also that Lefkowitz be declared to have no rights under the policies and directing 
surrender thereof. 

[1] Under the answer involved upon this appeal, the defendant New York Life 
Insurance Company set up four separate defenses. The defendant alleged in the 
first defense that in August, 1923, the decedent, who was then a minor, was asso- 
ciated with the defendant Lefkowitz in business, and that he continued to be so 
associated with Lefkowitz until the death of Goldstein, which occurred on August 
26, 1927: that the average earnings of Goldstein did not exceed $20 per week. 
Defendant in its first defense then alleges that immediately prior to August 23, 
1923, and thereafter and down to March 30, 1927, at the instance of the defendant 
Lefkowitz, Goldstein applied to various insurance companies, including the defend- 
ant appellant, for the issuance of policies of insurance upon his life in various 
amounts, aggregating $174,000, and that there was in fact issued by various com- 
panies upon the life of Goldstein insurance pursuant to said applications aggregating 
$70,000. It is further alleged, in the first separate defense of the said defendant, 
that the seven policies in suit were issued by said defendant, aggregating $30,000, 
and that the assured applied for each of said policies at the instance of the de- 
fendant Lefkowitz, and that substantially all of the premiums upon said policies 
were paid by the defendant Lefkowitz; that the total premiums upon said policies 
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annually payable amounted to $1,728.40, whereas the annual income of said Gold- 
stein did not exceed $1,040. It is further alleged that all of said policies issued 
upon the life of said Goldstein were by him delivered and assigned to the defendant 
Lefkowitz. The defendant further alleges in its first defense that prior to May 
19, 1926, the date of the first application by said Goldstein to the defendant New 
York Life Insurance Company for the issuance of the first policy in suit, and the 
defendant Lefkowitz had conceived a plan to defraud the defendant company and 
the other life insurance companies and had conspired with said Goldstein for such 
purpose, and that he induced Goldstein to apply to the defendant company and other 
companies for a large amount of insurance on his life to be made payable to the 
defendant Lefkowitz; that pursuant to such conspiracy the seven policies were ob- 
tained from the defendant company; that the said conspiracy between the defendant 
Lefkowitz and the said Goldstein involved a scheme whereby Goldstein was to dis- 
appear under circumstances which would indicate his death, and that upon proof 
thereof the defendant Lefkowitz was to collect upon all of said insurance policies, 
including those in suit, and share the proceeds thereof with the said Goldstein. 
It is further alleged that at some time during the progress of said conspiracy the 
defendant Lefkowitz determined to bring about the death of said Goldstein in 
order that he (Lefkowitz) might obtain all of the proceeds of said insurance pol- 
icies. The defendant then alleges that thereafter and on or about August 26, 1927, 
Goldstein, pursuant to the fraudulent conspiracy aforesaid, attempted to simulate a 
drowning, believing that the defendant Lefkowitz would rescue him and enable 
him to disappear and share in the proceeds of said policies after their collection; 
that the defendant Lefkowitz deceived the sold Goldstein regarding said rescue plan, 
and on said August 26, 1927, the defendant Lefkowitz, from a deliberate and pre- 
meditated design to effect the death of said Goldstein, procured the felonious and 
unlawful murder and killing of said Goldstein; said killing being achieved by the 
violent precipitation af said Goldstein into Gravesend Bay, in the county of Kings, 
state of New York, and the drowning of said Goldstein in said Gravesend Bay. 
The defendant further alleges that thereafter and on November 30, 1927, Lefko- 
witz was duly convicted in the Supreme Court, state of New York, of murder in 
the first degree for having procured the said killing of said Goldstein, and there- 
after and on the 6th day of December he was duly sentenced by said court to be 
executed by the state of New York for having committed the said murder; that 
the judgment convicting him was duly affirmed by the Court of Appeals on May 
29, 1928 (248 N. Y. 581, 162 N. E. 533). Defendant alleges that it had no notice 
or knowledge of the fact of such conspiracy to defraud it until after the death of 
Goldstein, and that thereafter and on March 31, 1928, the defendant company duly 
notified the plaintiff that it elected to rescind and cancel each and all of said pol- 
icies because of the circumstances under which they were obtained, and further 
notified plaintiff that in any event it denied all liability thereunder because of the 
purpose for which said policies were issued and the circumstances under which said 
Goldstein met his death, and at the same time tendered to plaintiff the amount of 
the premiums paid on said policies with interest thereon, which tender was refused. 


The tender.of the premiums on said policies with interest is renewed in the said 
first defense. 


The court at Special Term, I think, very properly held that the first defense 
contained in the answer was good. While it is true that in the death of the assured 
the conspiracy was not carried out as originally conceived, which was that the as- 
sured should simulate death by drowning and thereafter disappear and his cocon- 
spirator collect the amount of insurance upon his life upon the pretense of his 
death and thereafter share the same with the assured, it none the less is true 
that the death of the assured was the direct and proximate result of the conspiracy 
between the assured and Lefkowitz. I think there was a direct causal connection 
between the death of the assured, under which claim is made for the payment of 
the policies, and the scheme which had been concocted to defraud the defendant 
company. Except for the dishonest scheme in which he engaged, Goldstein would 
still be alive. While the policies were not issued upon any false representation of 
any fact, yet at the time they were procured the assured and the beneficiary were 
acting in furtherance of a conspiracy to defraud the defendant insurance company. 
They knew at that time that the policies were not issued upon the life of the in- 
sured, but were issued as a part of a scheme to defraud the insurance company. 
Under such circumstances I do not think it can be said that there was ever any 
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valid issuance of the policies in suit. Their issuance was procured through a fraud 
upon the insurance company with intent to swindle the company out of the insurance 
provided by the policies. I think under the circumstances the defendant company 
was entitled to rescind the policies, and that therefore the first defense pleaded in 
the answer was good. 

[2, 3] In the second defense contained in the answer, the defendant repeats 
and realleges the allegations contained in the first defense with reference to the is- 
suance of the seven policies in suit, and that “at the instance of the defendant Jo- 
seph Lefkowitz” Goldstein applied to the defendant insurance company for the said 
policies, and that after their issuance “the beneficiary” of each of said policies “was 
changed to the defendant Joseph Lefkowitz,” and in the second defense further al- 
leges that on or about August 26, 1927, the defendant Lefkowitz, from a deliberate 
and premeditated design to effect the death of said Goldstein, procured the felon- 
ious and unlawful murder and killing of said Goldstein in the manner alleged in 
the first defense, and that thereafter the said Lefkowitz was convicted of murder 
in the first degree and sentenced to be executed for said murder. The court at 
Special Term held that, in the absence of allegations in the second defense that the 
insurance had been procured by Lefkowitz with an intention on his part to murder 
the assured, the estate of the deceased might, nevertheless, under the decisions of 
the courts, recover the amounts of the policies. The court held that while Lefkowitz 
by procuring the murder of the assured, had forfeited all right to recover the 
benefits provided by the policies, nevertheless, under an implied intention between 
the assured and the insurer, the insurance should be paid to those who would take 
upon the disqualification of the beneficiary named. While it is true that under 
some of the authorities cited by the court at Special Term, upon which, with 
others, the plaintiff relies, it might seem that in case of a disability of the beneficiary 
to take under the policies, by implication the estate of the assured might still re- 
cover thereon, in all of the cases relied upon by plaintiff the policies were validly 
issued. The assured was innocent of any fraud in obtaining the issuance of the 
policies. In most of said cases the beneficiary murdered the assured and thereby 
disqualified himself from receiving the benefits under the policies, and it was held 
that the assured’s estate might recover the death benefits thereunder. The situa- 
tion here is entirely different. The assured fraudulently procured the issuance of 
the policies. The policies had no validity for any purpose. It seems to me that 
the more logical authority is to the effect that the liability imposed upon the de- 
fendant by the policy is purely contractual, and that under the policies in suit there 
should be no recovery against the defendant by the estate to which the insurer 
promised to pay nothing in the event of the death of the insured. Certainly there 
was no agreement here in the contract of insurance to pay the estate of the dece- 
dent anything. Spicer v. New York Life Ins. Co., 268 F. 500. In that case the 
United States Circuit Court of Appeals for the Fifth Circuit said: “The liability 
imposed on the insurer by the policy is purely contractual. That instrument is the 
measure of the rights of everybody under it. It furnishes no support for a re- 
covery against the insurer by one in whose behalf or favor the insurer has prom- 
ised to pay nothing in the event of the death of one of the insured; leaving the 
other surviving. * * * There is no promise to pay anything to the estate, or to the 
personal representative, of that one of the two insured whose death first occurs 
during the continuance of the contract.” The United States Supreme Court (255 
U. S. 572, 41 S. Ct. 376, 65 L. Ed. 792) denied a writ of certiorari to review the 
decision of the Circuit Court of Appeals in Spicer v. New York Life Ins. Co., 
supra. See, also, Mutual Life Ins. Co. v. Armstrong, 117 U. S. 591, 6 S. Ct. 877, 
29 L. Ed. 997. 

The allegations of the second defense are that subsequently to the issuance of 
said policies the beneficiary named in each policy was changed by the assured to 
his coconspirator, the defendant Lefkowitz. I think by such change the assured se- 
vered all interest which he had under said policies. I am unable to see any dis- 
tinction between the act of the assured in changing the beneficiary to Lefkowitz and 
in assigning the policies themselves to Lefkowitz. As was said in Spicer v. New 
York Life Ins. Co.. supra: “In the case of New York Mutual Life Ins. Co. v. 
Armstrong, 117 U. S. 591, 6 S. Ct. 877, 29 L. Ed. 997, it was decided that a result 
of an assignment by the insured in a life policy of his whole interest to one who 
was convicted of murdering the insured, and was legally hung for the crime, was 
that the assignee’s representative would alone have a valid claim under the policy, 
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if it were not void in its inception. * * * An unrevoked designation of a sole bene- 
ficiary in a life insurance policy itself is not less effective than an assignment of his 
whole interest by the insured.” (Italics are the writer’s.) 

It was said by the learned court below in striking out the second defense (133 
Misc. Rep. 106, 231 N. Y. S. 161): “It seems to me that a recovery by the estate 
of the assured can be justified only on the basis that the implied intention of the 
parties was that if the beneficiary should be unable to take, the insurance should 
be paid to those who would take in the absence of a beneficiary.” I am unable to 
understand how the court could find any implied intention on the part of the parties 
to the policy, namely, the assured and the defendant insurance company, that the 
insurance should go to the personal representatives in case the beneficiary could 
not take. Here was a policy obtained by fraud and under circumstances of which 
the company was entirely ignorant. How can it be said that there was any implied 
intention under such circumstances that if a person engaged in defrauding the com- 
pany could not take, nevertheless the estate of the other coconspirator engaged in 
the fraud should be entitled to recover the amount of the insurance? These pol- 
icies were all issued as a part of the fraudulent and dishonest scheme to rob the de- 
fendant insurance company. The fraud perpetrated by the assured and Lefkowitz 
in procuring the policies vitiated the contracts. They were void in their inception. 
They were never valid, enforceable contracts. Under what principle of law or 
justice should an estate of one procuring the issuance of policies by fraud be per- 
mitted to profit by such fraud? Never for a moment could the decedent enforce 
the policies which he fraudulently procured to be issued. Why should his estate 
profit by his dishonesty? 

[4] The court in striking out the second defense calls attention to the fact that 
an averment thereof is that the policies were applied for by the assured “at the in- 
stance of” Lefkowitz, and states that such allegation is not equivalent to an alle- 
gation that Lefkowitz procured the policies to be issued. I am unable to distinguish 
between an allegation that Lefkowitz procured the policies to be issued, and the al- 
legation contained in the defense that they were issued upon an application made 
at the instance of Lefkowitz. I see no rhyme nor reason in allowing the estate of 
this dishonest conspirator, who met his death as the direct and proximate result 
of the conspiracy, to profit by his dishonest act. The order appealed from should 
—" be modified by denying the motion of the plaintiff to strike out the second 

etense. 

[5] As to the third defense, which defense differs from the second defense in 
that it therein alleged “that after the issuance of said policies said Ben Goldstein de- 
livered and assigned and transferred said policies to the defendant Joseph Lefko- 
witz.” In all other respects the third defense seems to be identical with the second 
defense contained in the answer. For reasons before stated, I think such defense 
is good, because when Goldstein assigned and delivered and transferred to Lefko- 
witz each of the said policies, he surrendered all right, title, and interest therein, 
and all contractual relations between himself and the company were terminated. 
His only connection thereafter with the policies was that they became payable 
upon his death. There certainly, under such circumstances, can be no implied un- 
derstanding that the parties intended, in the event of the disqualification of Lefko- 
witz, that the insurance should be paid to the estate of the insured. 

The fourth separate defense contained in the answer of the defendant appears 
to be identical with the first defense, with the added allegation that the assured 
met his death while engaged in the commission of the fraudulent conspiracy alleged 
in the first defense, and that thereby Goldstein forfeited and lost any and all rights 
he otherwise may have had or acquired under or on account of said policies, and 
that neither the plaintiff nor the defendant Lefkowitz nor any other person can 
recover from the defendant company any sum whatever under or on account of 
said policies or any of them. As before stated, while under the original conspirac 
between Goldstein and Lefkowitz the death of Goldstein was not contemplated, 
nevertheless he died as a direct and proximate result of the conspiracy which had 
been concocted between himself and Lefkowitz. There was a direct casual connec- 
tion between the conspiracy and the cause of the death of the assured. Under such 
an there should be no right of recovery under either of the policies in 
suit. 

The order appealed from should be modified by denying the motion to strike 
out the second defense, and as so modified affirmed, with $10 costs and disburse- 
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ments to the defendant New York Life Insurance Company. 

Dowling, P. J., and Martin, J., concur. 

Proskauer, J. (dissenting). I dissent from so much of the opinion of Mr. 
Justice Merrell as holds the second defense to be good. There are no allegations, 
contained in that defense, of fraud in the inception of the policy. The paragraphs 
of the first defense incorporated by reference likewise contain no such averments. 
As I read the second defense, it is predicated upon the legal proposition that the 
fact of the murder of the insured by the beneficiary necessarily constitutes a defense 
in an action by the estate of the insured. The overwhelming weight of authority is 
to the contrary. Cleaver v. Mutual Reserve Fund Life Ass’n, [1892] 1 Q. B. 147; 
New York Life Ins. Co. v. Davis, 96 Va. 737, 32 S. E. 475, 44 L. R. A. 305; 
Schmidt v. Northern Life Ass’n, 112 Iowa, 41, 83 N. W. 800, 51 L. R. A. 141, 84 
Am. St. Rep. 323; Knights & Ladies of Honor v. Menkhausen, 209 Ill. 277, 70 N. 
E. 567; Anderson v. Life Ins. Co. of Virginia, 152 N. C. 1, 67 S. E. 53; Metropolitan 
Life Ins. Co. v. Shane, 98 Ark. 132, 135 S. W. 836; Equitable Life Assur. Soc. of 
United States v. Weightman, 61 Okl. 106, 160 P. 629, L. R. A. 1917B, 1210; Robin- 
son v. Metropolitan Life Ins. Co., 69 Pa. Super. Ct. 274; Murchison v. Murchison 
(Tex. Civ. App.) 203 S. W. 423; Welch v. Travelers’ Ins. Co. (Sup.) 178 N. Y. S. 
748; Kascoutas v. Federal Life Ins. Co., 193 Iowa, 343, 185 N. W. 125, 22 A. L. R. 
294; Henry v. Knights and Daughters of Tabor, 156 Ark. 165, 246 S. W. 17; Slocum 
v. Metropolitan Life Ins. Co., 245 Mass. 565, 139 N. E. 816, 27 A. L. R. 1517; 
Hewitt v. Equitable Life Assur. Soc. of United States (C. C. A.) 8 F.(2d) 706. 


For these reasons I think the order appealed from should be affirmed. 
O'Malley, J., concurs. 


Order filed. 


MURPHY v. TRAVELERS’ INS. CO. 
Supreme Court, Special Term, New York County. March 27, 1928. 
234 New York Supplement 278. 

INSURANCE—COM PANY, BY RESISTING PAYMENT OF FULL AMOUNT 
OF POLICY, BECAUSE INSURED MISREPRESENTED AGE, DID 
NOT VIOLATE INCONTESTABILITY CLAUSE; “CONTEST.” 

Where life insurance policy provided that contract be incontestable after 
one year, except for nonpayment of premiums, and that, if insured’s age was 
incorrectly stated in application, amount payable under policy should be insur- 
ance which actual premium paid would have purchased at true age of insured, 
company’s resistance of payment of full amount of insurance on ground that 
insured was five years older than he represented in application held not to constitute 
“contest,” in violation of incontestability clause, but an attempt to enforce policy 
as parties intended. 

(For other cases, see Insurance, Dec. Dig. § 400. 


_Action by one Murphy against the Travelers’ Insurance Company. On 
plaintiff’s motion for judgment on the pleadings, under Rules of Civil Practice, 
rule 112, and motion by defendant for similar relief. Plaintiff's motion denied. 
Defendant’s motion granted. 

Cotto, J. The plaintiff has moved for judgment on the pleadings under rule 
112, Rules of Civil Practice, and the defendant, in a brief submitted in opposition 
to the motion, has asked under the authority of that rule for the same relief. 
The undisputed facts are these: 

On August 21, 1925, the defendant delivered to Edward A. Murphy, the hus- 
band of the plaintiff, its policy of life insurance, dated August 14, 1925, in the 
sum of $20,000. This policy was delivered to Murphy in Chicago, where he had 
theretofore applied for it, and it was in that city that the first annual premium 
was paid. In his application Murphy stated and represented that he was born 
on the 11th day of August, 1880, and that his age when he signed the application 
was 45 years. The annual premium of $641.80 provided for in the policy was the 
proper charge for a man of 45 years for a $20,000 life insurance contract. As a 
matter of fact Murphy at that time was 50 years of age, since the correct date 
of his birth was August 11, 1875. 

The policy which is attached to the pleadings, contains many provisions with 
respect to the rights and obligations of the parties, two of which are material 
to the disposition of the motions now before the court. The first of these is the 
incontestability clause which appears on the first page of the policy: 
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Incontestability—The contract shall be incontestable after one year from date 
of issue, except for nonpayment of premiums. It is free from conditions as to 
residence, occupation, travel or place of death, including military or naval ser- 
vice, unless such service shal! be restricted by indorsement hereon’ at the time 
of issuance of the contract. This contract is subject to the privileges and con- 
ditions recited on the subsequent pages hereof.” 

The third page of the policy, under the heading “General Conditions,” con- 
tains this provision: 

“Misstatement of Age—If the age of the insured was incorrectly stated in the 
application for this contract, the amount payable hereunder shall be the insur- 
ance which the actual premium paid would have purchased at the true age of 
the insured. Age will be admitted on satisfactory proof.” 

Murphy died of the 21st day of February, 1927. The date of his death was 
more than one year from the date of issue of the policy and after the period 
prescribed in the incontestability clause. After her appointment as administra- 
trix of her husband’s estate, plaintiff demanded that the defendant honor the 
proof of death of her husband theretofore furnished and pay to her $20,000, the 
face value of the policy. This the defendant refused to do, offering instead the 
sum of $15,835.18, that beifig the amount of insurance which the deceased, Ed- 
ward A. Murphy, could have purchased at the age of 50 years for an annual 
premium of $641.80. This action was brought consequent upon the refusal of the 
plaintiff to accept the reduced amount. Attached to the answer is a stipulation 
of the parties, which indicates that since the commencemen of the action there 
has been paid to the plaintiff by the defendant the sum of $15, 835.18, together 
with the interest on that sum, without prejudice to her claim for the balance of 
$20,000 and interest on that balance. 

The question of law which is presented by the facts is simply this: Is the 
defendant, in resisting payment of the full amount of insurance, contesting the 
policy in violation of the terms of the incontestability clause? The plaintiff 
asserts that, if her husband had died within one year from the date of the policy, 
the liability of the defendant would be limited on the contract to the amount 
which has been paid to her. But, since death did not occur until after the pre- 
scribed period, the incontestability clause has nullified the provision with respect 
to misstatement of age, and the liability of the defendant for the face amount 
of the contract is absolute. The defendant contends that it does not now nor 
has it ever questioned the validity of the contract of insurance, but in defending 
this action it is simply insisting that the contract be performed as the parties 
intended at the time of its creation. 

It is argued by counsel that the incontestability clause and the condition as to 
misstatement of age are in no wise related to each other and in no respect de- 
pendent. The question of the survival of one over the other is not involved. It 
seems to me that little comfort is to be found by either party in the authorities 
which have been cited. I will not say that the problem is one of first instance, 
but I do not feel myself concluded by any decisions to which I have been re- 
ferred, or which I have discovered. When the insured, Edward A. Murphy, ap- 
plied for life insurance, no matter what age he may have stated in his applica- 
tion, he knew that he was entitled to no more that the amount which he could 
purchase for the stipulated premium at his true age. This was clearly what the 
defendant intended when it issued its policy. Can it be logically said that the 
defendant intended that this intent expressed in the contract should prevail only 
for one year? I do not think so. A contrary conclusion would of necessity in- 
volve an intentional injustice on the part of the defendant to every policyholder 
paying premiums predicated upon true age. This, it seems to me, was never 
contemplated. 

The claim that defendant is contesting a contract contrary to its provisions 
is not well founded. The case might better be stated in this fashion: The plain- 
tiff is attempting to enforce a contract which was never made, is seeking to ob- 
tain something which was never paid for, is striving to employ that which was 
designed for her protection as an instrument of injustice to the defendant and 
all its policyholders. I agree with the plaintiff that the policy is an Illinois con- 
tract, but that in no way alters the conclusion which I have reached. 

Plaintiffs motion is denied. Defendant's motion is granted. No costs. Order 
signed, 
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PLADWELL v. TRAVELERS’ INS. CO. 
Supreme Court, Trial Term, New York County. February 13, 1929. 
234 New York Supplement 287. 

INSURANCE—DATE SPECIFIED IN POLICY FOR PAYING PREMIUMS, 
NOT DATE OF ACTUAL PAYMENT OF FIRST PREMIUM, FIXED 
DATE FROM WHICH AUTOMATIC TERM INSURANCE RAN. 

Where life policy provided that insurance should be effective from September 
13, 1922, the date of its issuance, and that insurance years and all subsequent 
provisions for cash loans, cash values, paid-up and automatic term insurance are 
computed from that date, held that, notwithstanding application recited that contract 
issued thereunder should not take effect unless first premium should be actually 
paid while insured was in good health, date specified in policy for paying pre- 
mium, and not date on which first premium was actually paid, fixed date on which 
extended term insurance should automatically begin. 

(For other cases, see Insurance, Dec. Dig. § 367[3].) 

Action by Effie L. Pladwell against the Travelers’ Insurance Company. Ver- 
dict directed for defendant. 

Judgment affirmed in——App. Div—, 231 N. Y. S. 856. 

MAHONEY, J. The plaintiff seeks to recover on a policy of life insurance is- 
sued by defendant upon the life of her husband, who died July 7, 1924. The 
case was tried before me without a jury, with a stipulation that a verdict was 
to be directed by the court with the same force and effect as if rendered by 
a jury. The facts in the case were stipulated. On or about the 13th of September, 
1922, defendant issued its certain policy of life insurance upon the life of Arthur 
E, Pladwell, plaintiff's husband, whereby it insured him in the sum of $2,500, 
in accordance with the terms and provisions of the policy. Plaintiff was desig- 
nated as the person to whom the proceeds of such insurance policy were to be 
paid upon the death of the insured. The said policy of life insurance was de- 
livered by defendant to the said Pladwell on or about September 21, 1922, at 
which time the insured paid to the defendant the first semiannual premium 
in the sum of $37.98. On or about March 13, 1923, and September 13, 1923, the 
insured paid the semiannual premiums due on said dates, respectively, according 
to the terms and provisions of the policy, which payments were duly receipted 
for by defendant company. In the written receipt given by the defendant to the 
insured for the payment made on September 21, 1922, the premium is stated as 
“due 1922, September 13.” On February 15, 1924, defendant gave to the insured 
a written notice to the effect that the semiannual premium of $37.98 was due 
March 13, 1924. 

On the 7th of April, 1924, defendant wrote the insured a letter as follows: 
“We recently called your attention to the fact that the premium of $37.98 due 
March 13, 1924 has not been paid. The grace period will expire April 13, 1924, and 
we trust that you intend to remit the premium before that date. If the con- 
tract lapses in can be reinstated only upon satisfactory evidence of your insur- 
ability and the payment of overdue premiums with interest. The contract has 
many liberal features and the protection afforded cannot be canceled without 
loss on your part. We shall be glad to give you any information you may desire 
in connection with your life insurance in this company and hope that our busi- 
ness relations may be continued.” 

On or about April 8, 1924, the insured paid to the defendant the sum of 
$12.68 in cash, and gave to the defendant his note, dated March 13, 1924, for 
$25.55, payable two months after said date. The note contains the following 
provision: “This note is given in part payment of the semi-annual premium due 
March 13, 1924, on life contract No. 841352 issued by The Travelers’ Insurance 
Company, and all claims to further insurance thereunder and all benefits what- 
ever which full payment in cash of said premium would have secured shall be 
immediately void and forfeited to The T'ravelers’ Insurance Company if this 
note shall not be paid at maturity, except as otherwise provided in the contract 
— This note was never paid. The insured died, as above indicated, July 7, 

Among the stipulated facts was the following: “The insurance herein under 
the policy, Exhibit A, automatically continued as term insurance for a period 
of 52 days, that is, 31 days for the first year and 21 days with respect to the 
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second year, said 21 days being that proportion of the additional 31 days ex- 
tended insurance provided for the second year that the amount of premium paid 
during the second year bears to the total second year’s premium, to wit, 50.- 
64/75.96ths of 31 days, or 21 days, the $50.64 being the amount paid by the in- 
sured on account of the second year’s premium, and the $75.96 being the amount 
of the premiums for a full year.” 

The policy was executed by the defendant September 13, 1922. It contains 
a clause: “The insurance shall be effective from September 13th, 1922, The in- 
surance years and all subsequent provisions for cash loans, cash values, paid-up 
and automatic term insurance are computed from that date.” So far as the 
payment of premiums is concerned, it provides: “The first such payment shall 
be made on the delivery of this contract, and a like payment on or before the 
thirteenth day of September and March in each year until premiums for twenty 
full years shall have been paid or until the prior death of the insured, but no 
such payment will be required during permanent total disability after receipt by the 
company of due proof thereof.” 

Respecting payment of premiums, among the special privileges as granted, 
is the following: “A grace of thirty-one days during which the contyact will re- 
main in full force will be allowed in the payment of all premiums except the 
first. If death shall occur within the grace period the unpaid premium, if any, 
will be deducted from the amount payable hereunder.” Among the nonforfeit- 
able privileges is the following: “If any premium shall not be paid on or before 
the date when due, and if there shall be no indebtedness to the company, the 
insurance will automatically continue from said due date as term insurance dur- 
ing the term, including the period of grace, specified in column 3 of the accom- 
panying table. * * *” Said third column, headed “Insurance Automatically 
Continued,” provides 31 days after the expiration of one year of the life of the 
policy and 62 days after the expiration of two years of the life of the policy 

“As heretofore noted, it is stipulated for the purpose of this trial, in view of 
the provisions of the policy heretofore referred to, that the insurance under the 
policy continued as term insurance for a period of 52 days. The defendant claims 
that, the insured having died July 7, 1924, such date was altogether outside of 
the insurable period provided in the policy, in view of the failure of the insured 
to pay the full semiannual premium due March 13, 1924. 

I am informed that the question that arises in connection with this case is 
quite novel and interesting, for the reason that the point raised herein has not 
previously been passed upon by any adjudicated case in this state. The insurance 
company contends that the extended insurance period should begin on May 13, 
1924, which was 1 year and 8 months after the date the policy was executed 
by the company. It claims, therefore, that the policy was automatically continued 
as term insurance for a period of 52 days from due date of the note, which was 
May 13. 1924, or until July 4, 1924, as defendant alleges in its answer. The case 
of the plaintiff, on the other hand, is based in a great measure upon a provision 
in the printed portion of the application, wherein it is stated “that the contract 
issued hereupon shall not take effect unless the first premium shall be actually 
paid while I am in good health.” Whereas the defendant would grant to the 
insured term insurance for a period of 52 days from the due date of the note, 
which was May 13, 1924, or until July 3, 1924, the plaintiff contends that the 
term insurance under all the provisions of the policy would extend for a period 
of 52 days from May 21, 1924, or to and including July 11, 1924. 

This contention is based upon the claim that the policy did not actually be- 
come effective until the date upon which the first premium was actually paid, 
viz. September 21, 1923; in other words, both parties agree as to the number 
of months and days the insurance was extended, but they differ in their claims 
as to the date from which the insurance should be extended If, ynder all the 
circumstances of the case, the plaintiff is correct in his contention, the plaintiff 
would be entitled to a verdict It has been repeatedly held in cases involving 
the interpretation of insurance policies that the policy is a contract between the par- 
ties and that the court has no right to read into any such contracts provisions not 
therein contained. Although it seems to be conceded that, if the insured had died 
between September 13, 1922, and September 21, 1922,' the plaintiff would have no 
claim under the policy, it is claimed by the defendant that the fact that the insured 
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did live and did pay the premium on September 21, 1922, the policy did become 
effective from September 13, 1922, the date from which it was provided there should 
be computed cash loans, cash values, paid-up and automatic term insurance. 


I feel myself forced to agree with the defendant in the contention which it 
makes. No word could be clearer than that “this insurance shall be effective from 
September 13, 1922.” Although it is true the application contains the words 
“the contract issued hereunder shall not take effect unless the first premium shall 
be actually paid while I am in good health,” I do not believe that such words 
had the force of changing or modifying the effective date, September 13, 1922, 
contained in the contract itself. Of course, the contract would not take effect, 
unless the first premium shall be actually paid, but, when the premium was 
actually paid, then the contract in its entirety did take effect, and that means 
that all of its provisions became effective. The moment the first premium was 
paid, all provisions of the contract took effect; then an advantage was granted 
to the insured or his beneficiary in having the effective date a date earlier than 
the payment of the first premium, because the benefits that could be derived 
from the policy were then computed from September 13, 1922, and not from the 
date of the actual payment of the first premium. In the brief submitted by 
plaintiff's counsel, it is the fact that many of the cases cited would have the 
effect of supporting the claims made on behalf of the plaintiff. I reach the con- 
clusion, however, that the weight of judicial utterance is against the plaintiff 
and in favor of the defendant's claim. Quite recently the United States Circuit 
Court of Appeals for the Fifth Circuit held as follows in McCampbell v. New 
York Life Ins. Co., 288 F. 465, at page 469: “The time when a premium is due 
should be definite, and that cannot be if the date upon which the first premium 
was in fact paid should fix the dates upon which subsequent premiums should 
be paid. Therefore the date mentioned in the policy for the payment of pre- 
miums governs. ‘The date when the first premium was paid, which is almost 
always uncertain, and in most instances impossible of ascertainment, is immaterial. 
McConnell v. Life Assurance Society, 34 C. C. A. 663, 92 F. 769; Johnson v. Life 
Ins. Co., 75 C. C. A. 22,143: F. 950; Wilkie v: Ins; Co.,..146 N. C.. 513, 60:S...E. 
427; Jewett v. Insurance Co., 149 Mich. 79, 112 N. W. 734; Tibbitts v. Insurance 
Co., 159 Ind. 671, 65 N. E. 1033; Methvin v. Fidelity Mutual Life Association, 
129 Cal. 251, 61 P. 1112; Forch v. Life Indemnity Co., 157 Ill. App. 244. The plain- 
tiff relies upon McMaster v. New York Life Ins. Co., 183 U. S. 25, 28 S. Ct. vy, 46 
L. Ed. 64. That case was based upon the unauthorized insertion by ithe insurance 
company’s agent of the words ‘please date policy the same as application, and upon 
the representation that the insurance became effective upon delivery of the policy. 
The facts of the cited case distinguish it from the case at bar.” See, also, Methvin 
v. Fidelity Mut. Life Ass’n, 129 Cal. 251, 61 P. 1112 (1900); Wilkinson v. Com- 
monwealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557. 6 A. L. R. 769 (1917); Wol- 
ford vy. National Life Ins. Co. of United States of America, 114 Kan. 411, 219 
P. 263, 32 A. L. R. 1248, and note (1923); Kansas City Life Ins. Co. v. Harper, 
90 Okl. 116, 214 P. 924 (1923); Painter v. Massachusetts Mut. Life Co., 77 Ind. 
App. 34, 133 N. E. 20 (1921); Rolerson v. Standard Life Ins. Co. (Tex. Civ. App. 
1922) 244 S. W. 845; Mutual Life Ins. Co. v. Stegall, 1 Ga. App. 611, 58 S. E. 79 
(1907) ; Sydnor v. Metropolitan Life Co., 26 Pa. Super. Ct. 521 (1904). 


In Mutual Lite Ins. Co. v. Stegall, supra the Court of Appeals of Georgia 
stated: “We find one fatal defect in this line of reasoning. It is not in accord 
with the letter or the spirit of the policies. To maintain the right of recovery 
under the allegations of the petition, life insurance must primarily be treated 
as a subject of bargain and sale. As such it is frequently referred to. Yet it is 
not a chattel. It is not merchandise. Its object bears no relation.to ordinary 
instances of bargain and sale, where the purchased parts with his money for its 
equivalent in a material thing of intrinsic value to him; and, if it be a subject 
of bargain and sale at all, it is only so in a qualified and limited sense. For 
ourselves we prefer to treat life insurance from the standpoint of our Civil 
Code of 1895 (sec. 2114), as a contract by which the insurer, for a stipulated sum 
engages to pay a certain amount of money if another dies within the time limited 
by the policy. As a contract, all of its material terms and conditions must be 
observed and complied with, either to create a right or a liability. * * * The 
company accepted his application and furnished the contracts on August 30. He 
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did not then receive them, but let them lie dormant until November 19. He then 
paid for them, and accepted the policies as they stood, carrying insurance back 
from August 30, and stipulating that, to keep the policies in force, the next 
annual premium must be paid August 30, 1905. He asked for no change. None 
was made. He knew what he received. His beneficiary stands to-day on the 
contracts containing these stipulations. 

A verdict is accordingly directed in favor of the defendant. The plaintiff 
shall have benefit of an exception to denial of a motion to set aside and for a 
new trial; likewise a stay of 30 days to 60 days to make a case. 

KEGLER’S ADM’R v. KEGLER’S ADM’R. 
Supreme Court of Pennsylvania. April 15, 1929. 
145 Atlantic Reporter 820. 

3. INSURANCE—EVIDENCE IN ACTION ON LIFE POLICY, PAYABLE 
TO INSURED’S WIFE IF SHE SURVIVED HIM, HELD INSUFFI- 
CIENT TO TAKE SUCH QUESTION TO JURY. 

In action on life policy, payable to insured’s wife if she survived him, but 
otherwise to his administrator, who sued, evidence held insufficient to take to jury 
question whether she survived him. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

4. DEATH—THERE IS NO PRESUMPTION OF SURVIVORSHIP, WHERE 
TWO PERISH IN COMMON DISASTER. 

Where two persons perish in a common disaster, there is no presumption 
as to survivorship. 

(For other cases, see Deaths, Dec. Dig. § 5.) 


Appeal from Court of Common Pleas, Allegheny County; A. B. Reid, Elder 
W. Marshall, and James J. Gray, Judges. 

Action by Christ Baldus, administrator of the estate of Carl Kegler, de- 
ceased, against the AStna Life Insurance Company, which paid the amount of 
the policy into court, where an issue was framed between plaintiff and Otto H. 
Jeremias, administrator of the estate of Helen M. K. Kegler, deceased. Verdict 
for plaintiff, and from an order granting a new trial (Judge Gray, dissenting), 
plaintiff appeals. Reversed, and record remitted for judgment on the verdict. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Frederic W. Miller and Carl D. Smith, both of Pittsburgh, for appellant. 

Harry J. Thomas, of Pittsburgh, for appellee. 


WaLLinG, J. Carl Kegler died May 6, 1925, solely as the result of an accident. 
He held a $2,500 life policy in the A2tna Life Insurance Company, which provided 
for double indemnity in case of accidental death. The insurance (here $5,000) 
was made payable to “Helen M. K. Kegler, wife of the insured if she survives 
the insured; otherwise, to the insured’s executors, administrators or assigns.” 
Mr. Kegler’s administrator brought suit on the policy, which the company was 
willing to pay, but, inasmuch as Mrs. Kegler’s administrator also claimed the 
fund, it obtained leave to pay the same into court, where an issue was framed 
between the administrators of the two estates. The sole question is as to whether 
the wife survived the husband. The trial judge, being of the opinion that the 
evidence would not support a finding that she did, directed a verdict for the plain- 
tiff (the husband’s administrator). Thereafter, upon a hearing in banc, a ma- 
jority of the court, being the two judges who did not sit at the trial, found there 
was sufficient evidence to require a submission of the question to a jury and made 
an order granting a new trial; therefrom plaintiff brought this appeal. 

[1] The trial court filed a certificate that the sole ground for making the 
order was the legal conclusion that there was submissible evidence in favor of the 
defendant in the issue and that otherwise it would not have been made. In view 
of this certificate we may properly review the legal question raised. See Jones 
v. Pennsylvania Railroad Co., 289 Pa. 424, 137 A. 796; Grossman v. Bessemer 
& Lake Erie R. Co., 289 Pa. 169, 137 A. 178; Class & Nachod B. Co. v. Giaco- 
bello, 277. Pa. 530, 121 A. 333; Feite v. Goll, Ex’x, 285 Pa. 151, 131 A. 726. 

[2] By a careful study of the record, we are led to the conclusion that 
the verdict in favor of Mr. Kegler’s administrator was rightly directed and that 
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the granting of a new trial on the ground stated was error. The wife was en- 
titled to the fund only in the event that she survived her husband, and admittedly 
the burden of proving that fact rested upon her administrator. The authorities 
to that effect are practically uniform. See Sweeney’s Estate, 78 Pa. Super Ct. 
417; Gillespie’s Estate, 24 Pa. Dist. R. 376, and cases cited in these opinions; 
also, Carpenter v. Severin, 201 Iowa, 969, 204 N. W. 448, 43 A. L. R. 1340, and 
note, page 1348. ’ 


[3] The Keglers occupied the third floor of the brick building known as No. 
2018 Monongahela avenue, Swissvale borough, Allegheny county, and slept in 
a bed in the rear end of the building. Adjoining was a one-story frame building 
occupied as a fruit store. Shortly after 12 o’clock on the morning of May 6, 1925 
an explosion occurred in the fruit store of such violence and intensity as to wreck 
not only that building, but also the three-story brick building above mentioned, 
demolishing three of its four walls and causing the death of seven people, who 
were sleeping therein. All of them, including the Keglers, were buried in the 
ruins. Fire broke out at once, and it was some hours before the bodies could 
be extricated; those of Mr. and Mrs. Kegler were found on the adjoining prop- 
erty. Neither he nor she was seen nor, so far as appears, heard, after the first 
shock, and whether either or both survived it is not known. There was evidence 
that for eight or ten minutes following the explosion unidentified female voices 
were heard emanating from the ruins, but as three other women perished there 
that proves nothing as to Mrs. Kegler. There was also evidence that a female 
voice was heard apparently near the place where her body was found, but as 
another woman’s body was found close by it is impossible to determine which 
voice it was, if either. There was evidence that when the bodies were recovered 
Mr. Kegler’s head was burned more than that of his wife, but when this burning 
occurred, or that it caused the death of either, does not appear. There is also 
evidence indicating that when Kegler’s body was recovered, the back of his head 
was crushed. Whether that was caused by the explosion or later during the fire 
is not clear. Furthermore, it does not appear that this caused his death or that 
it occurred during his life or that of his wife. 

[4-6] Where, as here, two perish in a common disaster, there is no presump- 
tion as to survivorship. While it may be shown by circumstantial evidence, like 
any other fact, yet the circumstances must be such as to satisfy reasonably well 
balanced minds of the existance of the fact sought to be established. See King 
et ux. v. Darlington Brick & Mining Co., 284 Pa. 277, 131 A. 241; Flucker v. Car- 
negie Steel Co., 263 Pa. 114, 106 A. 192; Dannals v. Sylvania Township,» 255 Pa. 
156, 99 A. 475, 4 A. L. R. 409; Madden v. Lehigh Val. R. Co., 236 Pa. 104, 84 A. 
672; Tucker v. Pittsburgh, C., C.& St. L. Ry. Co., 227 Pa. 66, 75 A. 991. In the 
instant case the circumstances are so uncertain as to afford no basis for a con- 
clusion, beyond a possible surmise. The rule is stated by Judge Linn, speaking 
for the Superior Court, in Sweeney’s Estate, supra, to the effect that, in the ab- 
sence of substantial evidence warranting a definite conclusion as to survivorship 
of those perishing in a common disaster, they will be treated as dying at the 
same instant and property rights adjudged accordingly. A like conclusion is 
stated by the late Judge Irwin, in an exhaustive opinion in Gillespie’s Estate, 
supra. McGowin v. Menken, 223 N. Y. 509, 119 N. E. 877, 5 A. L. R. 794, states 
that: “In case of the death of two or more persons in a common disaster, there 
is no presumption either of survivorship or simultaneous death; and under an 
insurance policy, where a wife was to get the proceeds, if living on the death 
of [her] husband, otherwise to the husband’s representatives, the burden was 
upon the representative of the wife to show that she survived the husband.” To 
like effect, see Fuller v. Linzee, 135 Mass. 468. See, also, Hildenbrandt v. Ames 
et al., 27 Tex. Civ. App, 377, 66 S. W. 128. The latter case holds that slight cir- 
cumstances as to survivorship are insufficient to meet the burden of proof rest- 
ing upon the wife’s legal representatives. ‘The cases cited for appellee from other 
jurisdictions are distinguishable on their facts from the instant case and do not 
seem to require special discussion. At most, there is here only a scintilla of 
evidence, which cannot be submitted to a jury. Cunningham et al. v. Smith’s 
Adm’r, 70 Pa. 450; Howard Express Co. v. Wile, 64 Pa. 201. “The preliminary 
question of law for the court is, not whether there is literally no evidence, or a 
mere scintilla, but whether there is any that ought reasonably to satisfy the 
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jury that the fact sought to be proved is established. If there is evidence from 
which the jury can properly find the question for the party on whom the burden 
of proof rests, it should be submitted; if not, it should be withdrawn from the 
jury.” Hyatt v. Johnston, 91 Pa. 196. 

The order granting a new trial is reversed, and the record is remitted that 
judgment may be entered for the plaintiff on the verdict. 


FARMERS’ & MERCHANTS’ —_—a LIFE INS. CO. 
0. 12 a 
Supreme Court of South Carolina. April 9, 1929. 
147 Southeastern Reporter 742 
INSURANCE—WHETHER INSURER’S ACTION CONSTITUTED WAIVER 

OF PROVISIONS REQUIRING ELECTION WITHIN SPECIFIED PER- 

IOD AFTER DEFAULT IN PAYMENT OF PREMIUM HELD FOR 

JURY. 

Whether insurer’s action, in permitting assignee of policy to believe that in- 
sured could be reinstated until after expiration of period for election under terms 
of policy had expired, constituted a waiver of provisions requiring election within 
specified period after default in payment of premiums, held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Greenwood County; W. H. 
Townsend, Judge. 

Action by the Farmers’ & Merchants’ Bank against the Metropolitan Life 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Elliott & McLain, of Columbia, and Mays & Featherstone, of Greenwood, 
for appellant. 

Grier, Park & McDonald, of Greenwood, for respondent. 

Watts, C. J. This is an action on two life insurance policies, and grows out 
of the following undisputed facts: 

The insurance company issued to one Brown Pressley on April 24, 1922, two 
policies of insurance on his life for $1,000 each. The policies were immediately 
transferred and assigned to the plaintiff bank with the company’s consent in- 
dorsed upon each policy. The first premium and all other premiums were paid 
by the bank. In fact, the bank took the policies on the life of Brown Pressley 
and handled the matter from the beginning with the company. 

The annual premiums were due on April 24 of each year, and the policies 
provided for 31 days of grace. The premiums were always paid by plaintiff 
promptly, within the days of grace, until 1926. 

When the premium was due in 1926, the cashier of the bank happened to be 
away, and it was not forwarded until May 27, 1926, two days after the grace 
period had expired, or three days counting the 27th of May, on which day the 
bank sent checks to the defendant to pay the premiums No receipt was for- 
warded to plaintiff for the payment, and on June 11, 1924, the bank wrote the 
defendant inquiring for the receipts. The defendant answered this letter on June 
14, as follows, still retaining the checks: “In response to your letter of June 11th, 
we beg to advise that we received the premiums after the grace period expired, 
and it was necessary for us to get a health certificate completed by the insured. 
We sent the certificates to him but he failed to return them to us. We are send- 
ing same to you, and will thank you to have him answer questions 1, 2, 3, 4 and 
5, sign and have his signature witnessed and return them to us.’ 

It will be noticed that the defendant required Pressley only to sign the cer- 
tificates; no examination was required. The plaintiff then looked for Pressley, 
the insured, to comply with the request, and continued its search up until July 
7, 1926, when it received the following letter: “Some time ago you sent us two 
checks for $53.90 each in payment of the April 24th premium on the above 
numbered policies. As the grace period had expired on these policies, it is nec- 
essary that we get satisfactory health certificates completed by the insured, but 
up to the present we have been unable to get them. W sent to the insured 
but he failed to complete and return them, and we also sent two of these forms 
to you and you have not returned them to us either. As we cannot revive these 
policies until we get the health certificates completed, we are returning the checks 
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to you herewith. As soon as you are able to get these forms completed, return 
them to us with the checks.” ‘This letter, while returning the checks, advised 
plaintiff to return them with the certificate as soon as it was completed. Nearly 
three months had expired from the due date, April 24th to July 7th, when this 
letter was written returning the checks. 

The plaintiff continued its search and had the agent of the insurance company 
assist. The record shows a continuous search from that time up until October, 
when it was learned that Pressley had died. Proof of death was made, and the 
company refused to pay, except $331.72, which it tendered in full satisfaction. 
Four premiums had been paid, and under the terms of the policy extended insur- 
ance for the full amount attached for three years and two months from April 24, 
1926. Pressley died within six months. . 

He had three months after lapse to elect, and failing, the company claimed 
the right to elect him, under the following provision: “If the owner shall not, 
within three months from due date of premium in default, surrender this Policy 
to the Company at its Home Office, for a cash surrender value or for endorse- 
ment for paid-up insurance, or term insurance as provided in the above options, 
the policy shall be continued for a reduced amount of paid-up insurance as pro- 
vided in the second option.” 

The plaintiff contended that the company, in effect, extended this time for 
election by its actions, until it was determined whether Pressley could be rein- 
stated, and misled plaintiff until the period for election had expired. Or, in legal 
terms, waived the provision as to election, and was estopped by its conduct from 
taking advantage of it. 

The jury solved these issues in favor of plaintiff, and rendered a verdict for 
plaintiff for the amount due on the policies. From this judgment the defendant 
appeals on several exceptions, alleging error: First, in failure to direct verdict 
in its favor; second, in the charge as to waiver; third, as to the admission of 
testimony; and, fourth, as to the refusal.of new trial. 

We do not see any error in not directing a verdict for appellant, as com- 
plained of by the exceptions. The appellant knew the respondent held an assign- 
ment of the policies; they had made the proper assignments on the policy. The 
respondent gave a check. for the insurance and asked for receipts; the appellant 
did not answer these requests for some time; notified the insured and did not 
notify the respondent, although they knew the respondent owned the policies 
and was trying to locate the insured. The action of the appellant misled the 
respondent, and for that reason the respondent did not select and exercise the 
option allowed by the policy within three months; his honor was clearly right in 
leaving the jury to find whether or not this was waiver. 

It can be inferred from the evidence that no option was to be exercised until 
reinstatement was passed upon. We see no error as made by the exceptions. 
The facts of this case show clearly that the position of the insurance company, 
in undertaking to reduce its policy by reason of a condition which it brought 
about itself, is one that ought not to be countenanced by the court. It is under- 
taking to destroy its contract, after it led the bank into a position where it did 
not exercise its rights under the policy. This was caused, as is shown clearly 
by the record, by the conduct of the company. Its purpose at the time was good 
and fair, but in the end it used it to defeat the very purpose which both parties 
had in view. 

Exceptions are overruled, and judgment affirmed. 

Blease, Stabler, and Carter, JJ., concur. 


CoruRAN, J. (dissenting). The complaint alleges two causes of action; the 
allegations in each being the same, except that in each a separate policy is des- 
cribed, both containing the same provisions, between the same parties, in the 
same amount, and issued at the same time. It will be convenient to discuss the 
appeal as it relates to one of the policies, the observations being applicable to the 
other as well. 

The undisputed facts are these: 

On April 24, 1922, the company issued to one Brown Pressley a policy upon 
his life for $1,000; on May 6th, Pressley assigned the policy to the plaintiff bank; 
the assignment was recognized by the company upon the same day; after the 
first premium, the others were payable upon the anniversary of the policy, April 
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24th, of each year; the bank paid the first and the premiums due April 24, 1923, 
1924, and 1925; the premium due April 24, 1926, was not paid at its maturity. 
Under the terms of the policy, the insured had 31 days of grace within which 
to pay the premium without penalty of any kind; the bank, for the reason stated 
that its cashier on May 25th was out of town, did not pay the premium within 
the 31 days; on May 27th, two days after the period of grace had expired, the 
bank forwarded to the company a check for the premium; on May 29th, the 
company mailed a letter addressed to “Brown Pressley 402 Main Street, Green- 
ville, S. C.” (the street address of the bank), the following letter: 


“We acknowledge receipt of your remittance of $107.80, which you state is in 
payment of premiums on Policy Nos. 0329946—47 issued by this Company. We 
have to advise that this Policy is lapsed owing to expiration of thirty-one days 
of grace from due date. If you wish to apply for revival of policy and to have 
us accept the amount remitted by you, provisionally, pending acceptance or re- 
jection of your application, you may do so by filling out and forwarding the 
enclosed form of application for revival. 


“You will, however, understand that the payment now tendered by you is not 
accepted, and we are holding your remittance, awaiting your determination as to 
application for revival. The remittance will be returned to you at your request, 
or, in the absence of request, or receipt of your application for revival of your 
policy, it will be returned within ten days from date of this letter.” 


The cashier of the bank denied the receipt of this letter, although it was 
addressed to Pressley at the bank’s place of business; it showed that it was from 
the company in which the bank held the policy, and presumably the bank was 
interested in it. 


The cashier testified that he received from the company, 10 days before the 
maturity of the premium due April 24th, notice of its maturity (which with the 
31 days of grace, gave him 41 days within which to pay it), but that he always 
waited until the last day of the grace period to pay, and that on that day he 
happened to be out of town. 


On June 11th, the bank wrote the company asking for receipt for the pre- 
mium forwarded on May 27th. 


The company replied on June 14th as follows: “In response to your letter 
of June llth, we beg to advise that we received the premiums after the grace 
period expired and it was necessary for us to get a health certificate completed 
by the insured. ‘We sent the certificates to him but he failed to return them to 
us. We are sending some to you and will thank you to have him answer ques- 
tions 1, 2, 3, 4 and 5, sign and have his signature witnessed and return them to 
us. 

Hearing nothing from the bank, the company, on July 7th wrote the bank 
as follows: “Sometime ago you sent us two checks for $53.90 each in payment 
of the April 24th premium on the above numbered policies. As the grace period 
had expired on these policies it is necessary that we get satisfactory health certi- 
ficates completed by the insured but up to the present we have been unable 
to get them. We sent them to the insured but he failed to complete and return 
them and we also sent two of these forms to you and you have not returned them 
to us either. As we cannot revive these policies until we get the health certi- 
ficates completed we are returning the checks to you herewith. As soon as you 
are able to get these forms completed return them to us with the checks.” 

To this letter the bank made no reply, and acting upon the suggestion of 
the company, but without any notice to the company of its purpose, made numer- 
ous efforts to locate Pressley, in order to comply with the requirements of “com- 
pleted health certificates,” continuing them until October, when it learned of the 
death of Pressley at some time betweén June and October, not stated in the 
record, 

Under the policy, the failure to pay any premium, when due, automatically 
effected a lapse of the policy; it provided, however, that if such lapse should oc- 
cur after three full years’ premium had been paid, the owner (the insured or 
his assignee) was entitled to one of the three options, provided that, within 
three months from the due date of the premium in default, the insured should 
file with the company, at its home office, a written request, accompanied by 
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presentation of the policy for legal surrender or indorsement, signifying his 
election. 

These options are: 

1. Cash surrender value. 

2. Nonparticipating paid-up insurance. 

3. Term insurance (or, as it is usually understood, extended insurance) for 
the full amount of the policy, for a limited period governed by the time that the 
policy was in force; in the present instance three years and two months. 

It is provided in reference to the exercise of these options: “If the owner 
shall not, within three months from due date of premium in default, surrender 
this Policy to the Company at its Home Office for a cash surrender value or for 
endorsement for paid-up insurance or term insurance as provided in the above op- 
tions, the policy shall be continued for a reduced amount of paid-up insurance as 
provided in the second opinion.” 

The provision in reference to a reinstatement of the policy, in the event of 
lapse for nonpayment of premiums, is as follows: “If this Policy shall lapse in 
consequence of nonpayment of any premium when due, it may be re-instated at any 
time upon the production of evidence of insurability satisfactory to the Company 
and the Payment of all overdue premiums with interest at six per centum per an- 
nom, ee" 

The main issue in the appeal is to be determined upon the defendant’s motion 
for the direction of a verdict in favor of the plaintiff, for the amount due upon 
the policy under the second option, for “nonparticipating paid-up insurance, $331.72 
which was refused. The motion was made upon the following grounds: “Admitted.” 
ly the policies had lapsed for non-payment of premiums due on 24th April, 1926 
and plaintiff had made no election under the provisions of paragraph five of the 
policies entitled ‘Options on Surrender or Lapse.’ That under the provisions of 
said paragraph the second option contained therein automatically went into effect 
and plaintiff is entitled to a directed verdict in the sum of $331.72 which is admitted 
to be the amount due under the second option. And upon the further ground that 
no reasonable inference of waiver by the defendant can be drawn from the testi- 
mony; the error being that since admittedly the policies had lapsed for non-payment 
of premiums and plaintiff had no election under the provisions of paragraph five 
of the policies his Honor should have held that no reasonable inference of waiver 
could be drawn from the testimony, and under the provisions of said paragraph the 
second option contained therein automatically went into effect and plaintiff entitled 
to a directed verdict for the sum of $331.72 which is admitted to be the amount due 
under the second option.” . 

The contention of the bank is that, by the suggestion of the company that the 
policy be reinstated, notifying the insured by letter to that effect, notifying it by 
letter to the same effect, and forwarding the blank application therefor the com- 
pany misled it into supposing that the right of reinstatement was all that was left 
to the insured or to the bank, upon the lapse of the policy and induced the bank 
thereby to allow the time for exercising its election under the option provision to 
expire. It insists therefore that the company has either waived its right to object 
that the election of extended insurance was not made within the prescribed period 
of three months “from the date of premium in default,” or that it is estopped from 
its right under the option provision to force the second option, “nonparticipating 
paid-up insurance,” upon the insured or bank. : 

The matter must be determined in the light of the situation presented at the 
time of the lapse, not in the light of events that later transpired. As the insured 
died within a few months after the policy lapsed, if that event could have been fore- 
seen, it is easy to see that the option of extended insurance would have been pre- 
ferable to any one of the three options, as well as to a reinstatement of the policy; 
but viewing the situation as it was presented at the time of the lapse, a choice of re- 
instatement of the policy seems preferable. : 


There is nothing to show but that the insured was in good health at the time 
of the lapse, and it is but fair to act upon the assumption that he was an insurable 
risk at that time. Extended insurance would have expired in three years, and if 
he had survived that period, the policy would have terminated. Reinstatement 
meant that the policy would be continued indefinitely, upon the terms originally set 
forth in the policy, at the same premiums, covering a period of time possibly far 
in excess of the limit of the extended insurance. Reinstatement was naturally to 
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the mutual advantage of both parties. It was better for the company; for it was in 
the business of insurance, and would profit by the continued payments of premiums; 
it was better for the insured, as a lapse of the policy would mean increased prem- 
ijums, due to five years’ advanced age, in the event that a new policy be taken out. 
The bank had taken out the insurance to secure a debt due by the insured, and it 
was to its interest that the policy be not limited, as it would have been by extended 
insurance. The company was therefore clearly within its rights in suggesting a 
course which was so palpably in the interest of all parties concerned in the matter. 

Now, since it has happened that the insured died within a few months after the 
lapse, the cashier of the bank is convinced that if the company had not made the 
suggestion of reinstatement, he would have signified his acceptance of the extended 
insurance option. He testified that although the policy was in his possession for 
four years, he never read it and knew nothing of the option provision. It is diffi- 
cult to place much reliance upon his statement of what he would have done but for 
the company’s suggestion, in the light of his statement that he knew nothing of the 
option provision. 

After the bank had notice of the lapse of the policy, either by the letter of 
May 29th, from the company to Pressley, or by the letter of June 14th, from the 
company to the bank, or by the letter of July 7th, from the company to the bank, 
it is passing strange that the cashier did not, at some of those times examine the 
policy to ascertain what were the rights of the policyholder after such lapse had 
occurred. On July 7th, the day the checks were returned, the bank still had until 
July 25th within which to exercise the option now claimed; if he had examined the 
policy then, the cashier would have ascertained that, notwithstanding his futile 
efforts to locate Pressley, the bank had 49 days within which to exercise the 
option; he would have ascertained that he was not tied down to the right of re- 
instatement but still could exercise his option. If he was ignorant of his rights 
under the policy, and that ignorance was the result of his own negligence, not in- 
duced by any word or act of the company, it does not seem just to hold the com- 
pany responsible for it; to charge it with a liability which by contract could be in- 
curred only in a certain way which was not pursued. 

The company had a right to assume that being in possession of the policy the 
cashier knew its terms, and knew, notwithstanding the suggestion of reinstatement, 
that his election under the option provision was not and could not be affected by 
the attempt to reinstate the policy. 

A party to a contract, who accepts and holds it, is conclusively presumed to 
know its contents in the absence of fraud on the part of the other party to prevent 
his reading it. Union Cent. Life Ins. Co. v. Hook, 62 Ohio St. 256, 56 N. E. 906; 
3ostwick v. Mutual Life Ins. Co., 116 Wis. 392, 89 N. W. 538, 92 N. W. 246, 67 
L. R. A. 705; Upton v. Tribileock, 91 U. S. 45, 23 L. Ed. 203; 1 Joyce, Ins. (2d 
Ed.) § 66b. 

In the Upton Case, just above, the Supreme Court of the United States said: 
“That the defendant did not read the charter and by-laws, if such were the fact, 
was his own fault. It will not do for a man to enter into a contract and, when 
called upon to respond to its obligations, to say that he did not read it when he 
signed it, or did not know what it contained. If this were permitted, contracts 
would not be worth the paper on which, they were written. But such is not the 
law. A contractor must stand by the words of his contract; and, if he will not 
read what he signs, he alone is responsible for his omission.” 

; _ holder of a policy is, of course, as much bound by its terms as if he had 
Signed it. 

In Ginyard v. Lincoln Reserve Life Ins. Co., 135 S. C. 48, 133 S. E. 227, the 
court said: “The insured has the policy in his possession, and was acquainted with 
its terms. He had a right to accept either one of the three options which he 
deemed most beneficial to himself, and declined to make his election; whereupon 
the respondent exercised the right expressly given it under the terms of the policy, 
and converted the cash value into paid-up insurance, amounting to $114.” __ 

The right to exercise any one of the three options, and the right to a reinstate- 
ment of the policy, are entirely separate and distinct. There could have been no 
objection to the policyholder pursuing the right to reinstatement to a final conclusion 
and, if it should fail, to fall back upon the choice of options. The fact that the 
insured could not furnish satisfactory evidence of his insurability, in order to ob- 
tain reinstatement, could not affect his right to a choice of the options, provided 
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he did not delay the effort to obtain reinstatement until the expiration of the three 
months within which he must have exercised his choice of options; and if no act of 
the company produced or induced such delay, the insured is in no position to com- 
plain. 

The cashier’s failure to exercise his election under the option provision, ac- 
cording to his own admission, was due, not to anything done by the company, but 
to his own ignorance of the terms of the policy, with the knowledge of which he 
is presumptively charged. The company did nothing to induce him to think that he 
did not have the options provided for in the contract of insurance. If he did not 
know of those rights, it was his own fault in not familiarizing himself with the 
provisions of the policy. Unquestionably he had the right, notwithstanding his 
efforts to locate Pressley for the purpose of securing a reinstatement of the policy, 
to fall back upon the option provision if exercised in time the company did nothing, 
said nothing, that could possibly be construed into a denial of that right, and 
therefore cannot be held to either waiver or estoppel as claimed by the plaintiff. 

There is no controversy over the fact that the insured failed to pay the pre- 
mium due on April 24, 1926, when it was due, or within 31 days of grace there- 
after. There is no controversy over the Jaw that such failure, under the express 
terms of the policy contract, effected a lapse of the policy. 

I do not agree to the proposition made and reiterated by his honor the pre- 
siding judge, in his charge, that upon failure of the insured to pay the premium of 
April, 1926, “the company then had the right to declare the policies forfeited and 
to treat the insurance at an end.” 

This cannot be the effect of the nonpayment of the premium. The policy pro- 
vides that, in that event, the insured shall have the right, within three months, to 
exercise his will to accept any one of the three options named, under no other 
conditions than that application be made within the time stated; or the right, at any 
time, to secure a reinstatement of the policy, “upon the production of evidence of 
insurability satisfactory to the company, and the payment of all over-due premi- 
ums, with interest at six per cent. per annum.” 

It follows, necessarily, that the policy had not been forfeited, nor had the com- 
pany the right to treat the insurance as at an end, by reason of the occurrence of 
the lapse. The existence thereafter of the right to elect one of the three options, 
or to secure a reinstatement of the policy, is conclusive that the policy had not 
been forfeited or at an end by reason of the lapse. 

After the lapse of the policy, the future interest of the insured depended upon 
action to be taken by him; Either to indicate the form of option desired; to comply 
with the provisions as to reinstatement; or to take no action at all. In the last 
event, he left it to the company to force upon him the second option: “Nonpartici- 
pating paid-up insurance.” 

If the action of the company, in suggesting or insisting upon the exercise of 
the right to reinstatement, or even if the company had denied the exercise of the 
right of option, and openly declared that the right to reinstatement was all that 
the insured had, and thus had caused the insured to lose the right of option by lapse 
of the time condition, could be considered evidence of the waiver of the time con- 
dition within which the option had to be exercised. It could not be considered evi- 
dence of waiver of the lapse of the policy, for in every communication the company 
plainly asserted and claimed that the policy had lapsed, and there was no denial of 
that fact. 

In the case of Gunter v. Philadelphia Life Ins. Co., 130 S. C. 1, 125 S. E. 
285, the court said: “Before an insurance company can be held to have waived a 
forfeiture provided for in the contract, it must appear: (1) That it had knowledge 
of the act of the insured which worked a forfeiture; (2) that it entered into ne- 
gotiations with the insured which expressly or impliedly recognized the continued 
validity of the policy; (3) that the insured was induced by such negotiations, of the 
character stated, or by conduct of the company, to incur expense or trouble under 
a reasonable belief that the loss would be paid, the forfeiture waived.” 

See Whaley v. Guardian Fire Ins. Co., 124 S. C. 173, 117 S. E. 209. 

If the action of the company could -be considered evidence of a waiver of the 
time condition within which the option had to be exercised, that would not help 
the insured, or his assignee the bank, for the reason that the option has never been 
exercised. 

Suppose that the action of the company was evidence of a waiver by the com- 
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pany of the right to force the second option, “nonparticipating paid-up insurance,” 
upon the insured, still that would not help the insured or the bank, his assignee, 
for the right to receive the benefit of either of the remaining options depended upon 
notification to the company of the election to take one or the other, which has never 
been furnished. It cannot be assumed that he would have elected one or the other, 
or which one. 

It is stated in the opinion of the Chief Justice: “The plaintiff contended that 
the Company, in effect, extended the time for election by its actions, until it was 
determined whether Pressley could be reinstated, and misled plaintiff until the per- 
iod for election had expired. Or, in legal terms, waived the provision as to election, 
and was estopped by its conduct from taking advantage of it. The jury solved 
these issues in favor of the plaintiff, and rendered a verdict for plaintiff for the 
amount due on the policies. * * * It can be inferred from the evidence that no op- 
tion was to be exercised until reinstatement was passed upon.” (Italics added.) 

If the conduct of the company can be considered as evidence of a waiver of 
anything at all, I think that the Chief Justice has properly stated, as I have indicated 
above, that it was only of the three months’ limit of time for the choice of one 
of the three options provided for; and that after the application for reinstatement 
had been passed upon, the insured had the right to exercise that choice. 

Concede that to be true, it is impossible to base a recovery upon such an hy- 
pothesis, for the reasons that the application for reinstatement was never submitted, 
and of course not passed upon; and there has up to this time been no indication by, 
or in the interest of, the insured, of a choice of the options. 

It is stated in the opinion of the Chief Justice: “It will be noticed that the 
defendant required Pressley only to stgn the certificate; no examination was re- 
quired.” (Italics added.) 

I do not find any warrant for this statement. The right of reinstatement depend- 
ed upon evidence satisfactory to the company of the insurability of the applicant for 
reinstatement. It is hardly to be expected that the company would have been sat- 
isfied of his insurability by his answers to the questions indicated. In fact, the let- 
ter of May 29th to him referred solely to his application for reinstatement, which of 
course would be signed by him alone. It was to be received, as specifically stated, 
subject to the company’s “acceptance or rejection,” which of course would be gov- 
erned by other evidence of his insurability than what was contained in his applica- 
tion. This is clear from the letters of June 14th and July 7th to the bank, requiring 
“completed health certificates,” which could not have referred simply to the appli- 
cation of the insured. : 

Counsel for the bank state in their brief: “The bank proceeded upon the as- 
sumption that the matter of exercising options was open until a determination was 
had as to reinstatement.” This cannot be, in the light of the cashier's testimony 
that he had not read the policy and knew nothing of the options. 

It is stated in the opinion of the Chief Justice: “The facts of this case show 
clearly that the position of the Insurance Company in undertaking to reduce its pol- 
icy by reason of a condition which it brought about itself, is one that ought not to be 
countenanced by the Court.” (Italics added.) 

I do not see how this possibly could have been the case. The “condition” that 
was “brought about” was: (1) That there was a lapse in the policy by the nonpay- 
ment of the premium due April 24th, upon that date, or within the 3l-day grace 
period thereafter. Of the coming maturity of this premium the bank was duly not- 
ified, 10 days before April 24th. It preferred to wait until the last day of grace, 
41 days thereafter; and allowed the time to run out. This certainly was not a con- 
dition brought about by the company. (2) In an immediate reply the company noti- 
fied the insured of the lapse and suggested an application for reinstatement, con- 
ceded by counsel to have been to the mutual benefit of all parties. This certainly 
did not produce a condition unfavorable to the insured. (3) The company then 
later notified the bank that the policy had lapsed, and suggested to it to institute 
the necessary steps for a reinstatement of the policy. This was on June 14th. It 
is true that in this letter the company made no reference to the election under the 
option provision; it was under no obligation to do so, as the bank was in possession 
of the policy and is presumed to have known its terms. It certainly made no repre- 
sentation at all reflecting upon the right which the insured had of exercising his 
choice under the option provision. The fact that the bank was thereafter relying 
solely upon its right of reinstatement, and failed to exercise its option, was due to 
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the negligence of the bank in not ascertaining the terms of the contract, evidenced 
by the policy in its possession. So far as waiver is concerned, the facts show a 
much stronger case against the policyholder of waiving the rights under the option 
provision by pursuing the efforts for reinstatement. There is no evidence that the 
company was informed that the bank was under the impression that it had only the 
right of reinstatement, so that the silence of the company in not disabusing this im- 
pression could work against it. This certainly was not a condition brought about 
by the company. (4) The bank failed to secure the application and completed health 
certificate for reinstatement and allowed the three months’ time for exercising the 
option for extended insurance to run out, without a word from the company induc- 
ing such default. Upon whom does the blame lie for this? Upon the company? I 
do not think so. 

Again it is stated: “It is undertaking to destroy its contract, after it led the 
3ank into a position where it did not exercise its rights under the policy.” 

It strikes me that the company is standing upon, not attempting to destroy, the 
contract. 

It appears to me indisputable that the plaintiff must recover, if at all, either 
upon the policy unaffected by the option provision, or upon the third option con- 
tained in that provision, for extended insurance. 

It certainly cannot recover upon the policy which concededly lapsed, without re- 
sort to the option provision. It cannot recover upon the option provision, for it has 
not complied with its conditions, even if it be held that the company has waived the 
time condition in that provision; for there never has been an acceptance of any op- 
tion until after the insured died. 

I concede, of course, that the company might have waived the time limit of 
three months, in which the policyholder was required to give notice of his election 
under the option provision. But what good will that do the policyholder, in this 
case, when it does not appear that he ever made such election, until after the death 
of the insured, if then? 

In Knapp v. Homeopathic Mutual Life Ins. Co., 117 U. S. 411, 6 S. Ct. 807, 29 
L.. Ed. 960 it was held that where the insured was entitled to an option, upon lapse 
of policy, to have the cash surrender value applied to extended insurance, or to such 
insurance paid-up as the amount would pay for, and which contains the proviso 
that unless the policy should be surrendered and the option indicated within a cer- 
tain time after lapse, the policy should be void, required the insured to exercise an 
election within the limited time, and in default of the exercise of such election the 
law afforded no remedy upon the policy in favor of the holder. 

In Lichtenhan vy. Prudential Ins. Co., 191 Ill. App. 412, it was held that where 
a policy provided that if it shall lapse it may be surrendered for a nonparticipating 
paid-up endowment, or for a cash surrender value, as indicated in a table, the lang- 
uage created an option, requiring the exercise of the privilege of the beneficiary or 
insured within a certain time, so that a failure to exercise the option within the lim- 
ited period of time terminated the right. 

In the case of Suggs v. Equitable Life Assur. Soc., 116 Tenn. 658, 94 S. W. 
936, a policy was involved containing practically the same option provision as in 
the case at bar. It was there held that on the death of assured after failure to 
pay a premium, and failure to exercise any option, the beneficiary was only en- 


titled to the proceeds of a paid-up policy, and not to the proceeds of term insur- 
ance. 


There have occurred to me two very serious objections to the plaintiff’s re- 
covery in this case, which however do not appear to have been raised upon the 
trial or by the exceptions, and upon which I express no definite opinion. The 
action is for the face of the policy, regardless of any right under the option 
provision, it is conceded that the failure to pay the premium at maturity effected 
a lapse of the policy, and hence the plaintiff’s only right would have been under 
the option provision; there is no allegation in the complaint supporting such a 
cause of action. The other is that in the form of the action which has been 
brought, without reference to the option provision, the plaintiff is not entitled 
to judgment for even the amount conceded by the insurance company under 
the second option. $331.72. In the case of Gassers Ex’x v. Michigan Mut. Life 
Ins. Co., 201 Ky. 659, 258 S. W. 102, it was held: “Obviously, the right of the in- 
sured under this provision to have the $1,000, named in the policy carried as non- 
participating term insurance, in the event of the failure to pay any premium, 
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was by its terms made to depend on his electing to have the insurance so 
carried, through the required notice thereof given the company within three 
months after the maturity of the unpaid premium, and as it is neither alleged 
in the petition nor amended petition that such election was made by the insured 
or written notice thereof given by him to the company within the time above 
stated, the policy by its terms was automatically converted into a paid-up, non- 
participating policy, for a fractional amount of the sum insured as provided by 
the laws of Michigan. But * * * because of the absence from the petition 
as amended of the averments of fact necessary to that end, the appellant was 
not in a position to claim that the policy was valid as a paid-up non-participating 
policy for a fractional amount of the sum insured as provided by the laws of 
Michigan, and seek to recover such fractional amounts, hence she did not attempt 
to do so.” 

I think therefore that the judgment of the circuit court should be reversed, 
and the case remanded to that court with direction to enter a judgment in favor 
of the plaintiff for $331.72, without costs. 


ETNA LIFE INS. CO. v. BELLOS et al. 
Supreme Court of Tennessee. March 22, 1929. 
14 Southwestern Reporter (2d) 961. 

1. EQUITY—DOCTRINE, THAT EQUITY WILL ASSUME JURISDICTION 
FOR ALL PURPOSES MUST BE LIMITED SO AS NOT TO VIOLATE 
BASIC LAWS OF PLEADING OR RIGHT OF LITIGANTS TO CHOOSE 
BETWEEN REMEDIES AND FORUMS. 

Doctrine, that equity on assuming jurisdiction will take jurisdiction for all 
purposes and do complete justice.and avoid multiplicity of suits, must be limited 
so as to avoid violation of basic laws of pleading and rights of litigants to 
election or choice between remedies and forums. 

(For other cases, see Equity, Dec. Dig. § 39[1].) 


6. EQUITY—INSURANCE, COMPANY HELD NOT ENTITLED TO JOIN 
IN SUIT FOR CANCELLATION OF POLICY, CLAIM FOR INJUNC- 
TION AGAINST SUITS ON POLICY AND FOR LIMITATION OF LIA- 
BILITY ON GROUND OF INSURED’S SUICIDE. P 
Insurance company held not entitled to join in single equity suit cause of action 

for cancellation of life policy for misrepresentations and issue of right of company 
to have liability on policy limited and to enjoin suits on policy in any other forum 
on ground of suicide of insured within one year, since issues were independent and 
disconnected, requiring different proof and procedure, and issue of effect of suicide 
was legal as distinguished from equitable issue. 

(For other cases, see Equity, Dec. Dig. § 148[5].) 

Appeal from Chancery Court, Davidson County ; James B. Newman, Chancellor. 

On rehearing. Petition denied. 7 

For original opinion, see 13 S. W. (2d) 795. 

Keeble, Seay, Stockell & Keeble, of Nashville, for appellant. 

W. E. Norvell, Jr., H. Frank Taylor, and E. J. Glennon, Jr., all of Nashville, 
for appellees. } ” 

CuamBiiss, J. The insurance company, in a petition to rehear, invokes appli- 
cation of certain maxims of equitable jurisdiction, namely (a) that when the court 
takes jurisdiction for one purpose, it will take jurisdiction for all purposes; (b) 
equity delights to do complete justice, and not by halves; and (c) equity will take 
jurisdiction to avoid a multiplicity of suits. Based thereon, it is urged that the court, 
having taken jurisdiction to set aside and void the contract of insurance for fraud 
in its making, will take jurisdiction to determine an issue to arise in case the contract 
is held valid, that is, whether or not the insured committed suicide. 

[1.] While disposed to the view that these issues were not strictly repugnant, 
both going, on analysis, to defense against liability to pay the loss, they are never- 
theless entirely independent and unconnected, distinct, issues, or causes, of defense 
—two separate law suits, as to which the proof must be wholly different and unre- 
lated. One is a purely equitable issue, the other a legal defense. Confusion and 
complication result. Not questioning the soundness of the maxims invoked, nor the 
power of a court of equity, having taken jurisdiction of a controversy to dispose 
of all questions growing out of or connected with it, in application of these general 
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principles care must be taken to avoid violation of basic laws of pleading and fun- 
damental rights of litigants. 

[2, 3] One of these fundamental rights is that of election, or choice, between 
remedies and forums. “If both a court of law and a court of equity have con- 
current jurisdiction over the subject matter, a party may elect as to the tribunal 
which shall determine the controversy.” 20 C. J., p. 40; 9 R. C. L. p. 964, citing 
Bradford & Carson v. Furniture Co., 115 Tenn. 610, 92 S. W. 1104,9 L. R. A. 
(N. S.) 979. While in a proper case injunctions may issue against suits at law 
before judgment, special grounds for equitable intervention must be shown, and 
every such case is subject to a sound discretion vested in the chancellor, which 
will be exercised only to do justice, and never, as already said, where funda- 
mental rights will be violated, or orderly procedure disturbed. 

In the instant case an important right of the claimant under the policy of 
insurance has been stressed in our original opinion. A basic principle of plead- 
ing is also involved, termed generally multifariousness, here more specifically 
misjoinder. In Miller v. Harris, 9 Baxt. (68 Tenn.) 101, it is said that: “A bill 
is multifarious when several matters of a distinct and independent nature are 
complained of against divers defendants, or where one bill unites against a single 
defendant several matters perfectly distinct and unconnected. The latter is more 
properly called misjoinder. * * * The court must look to the circumstances 
of each case, to avoid on the one hand multiplicity of suits, and on the other, 
inconvenience and hardship to defendants, in being called upon to defend as to mat- 
ters that have no connection, and to avoid complication and confusion of evidence. 
Story Eq. Pl. §§ 274, 530; 2 Gray, 471; 3 Stor. C. C. 25.” The italics used by us 
direct attention to particularly pertinent language. Also see 14 Ency. of P. & P., 
at pages 199 and 200, and notes. 


[4, 5] And Mr. Gibson, so strongly relied on by petitioner, says (note on 
page 134, Suits in Chancery): “Chancellors dread a complicated litigation. They 
yearn to have all suits present clear cut, well defined issues; and they abhor the 
confusion and complexity that result from the attempt to join disconnected 
matters in one suit. * * * All Courts seek to haye as few issues of fact in a 
lawsuit as possible. The greater the number of issues, the greater the difficulty 
in reaching satisfactory conclusions, and in doing exact justice.” Before two 
or more causes of complaint, although growing out of the same transaction, 
may be litigated in one suit, the relief asked for in relation to each must be of the 
same general character. The whole question is one resting in the sound discretion 
of the court. “It is not the number of the parties, nor the intricacy of the 
claims on the one side or the other, that renders a bill multifarious; it is their 
disconnection or inconsistency, or the practical inconvenience of considering 
them together in one suit.” Gibson, idem page. Here we have “disconnection,” 
if not inconsistency, and quite apparently, “inconvenience.” ‘Though not strictly 
subject to objection as multifarious, we have here, “in fact, properly speaking, 
a misjoinder of causes of suit, the cases or claims asserted in the bill being of 
so different a character, that the Court will not permit them to be litigated in 
one suit.” Gibson, § 284. Misjoinder may exist, even though, as here, but one 
thing, or object, may be involved. Wholly distinct and disconnected subjects, 
matters or causes of litigation may nevertheless be presented. For illustration, 
a suit to assert title to an automobile could not properly be joined with a suit 
to recover damages for personal injuries inflicted in its negligent use. 


[6] In the instant case, an orderly procedure essentially requires that the 
wholly independent issue of the original validity of the contract be first litigated 
and determined, separate and apart from the question of the applicability of the 
suicide clause. The proof and the procedure called for to establish these wholly 
independent and disconnected issues are essentially diferent. While the 
chancery court would have jurisdiction, when properly invoked, to determine 
the latter issue, it is a legal and not an equitable issue, as is the former. Legal 
principles apply to the one, and equitable principles to the other. 

In view of what has been said, we are of opinion that, if both of these issues 
are to be determined in the chancery court, a proper exercise of the court’s 
discretion would require that they be litigated in two independent suits, in order 
to insure orderly procedure and avoid confusion and complexity. 

For these reasons, in addition to those given in our original opinion, we 
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hold that complainant may not force the defendant to litigate in this cause the 
issue arising under the suicide clause. 

However, it was not intended to hold that the Chancellor might not, pending 
disposition of the question of the validity of the original contract, restrain by 
injunction the issuance of execution under any judgment obtained by defendant 
herein in a separate suit on this contract, or, in his discretion, the prosecution 
of such suit. Should such a contingency arise, this would afford adequate 
protection and conserve the rights and interests of complaintant. 

Without reviewing the authorities cited by petitioner, it suffices to say that 
in none of these cases was relief sought or granted as to matters wholly dis- 
connected and unrelated to the main issues. In each case the relief granted 
grew out of, was connected with, or consequent upon, the main theory of the 
bill. In none of them was a party deprived of his fundamental right to select his 
own forum in the prosecution of a demand, as to which he alone had the election, 
of action and wherein legal rights only were involved, and where the defenses of 
the defendant were unembarrased. The petition to rehear it was dismissed. 


AMERICAN INS. UNION v. DAINES et al. (No. 3638.) 
Court of Civil Appeals of Texas. Texarkana. Feb. 14, 1929. 
Rehearing Denied Feb. 21, 1929. 

15 Southwestern Reporter (2d) 97. 

1. INSURANCE—SUFFICIENCY OF PETITION WITHOUT LIFE POLICY 
ATTACHED AS EXHIBIT MUST BE DETERMINED FROM ALLEGA- 
Bo aaa WITHOUT REFERENCE TO STIPULATIONS IN 
Where life insurance policy sued on was not made an exhibit to petition, suffi- 

ciency of petition must be determined from allegations therein without reference to 

stipulations in policy. 
(For other cases, see Insurance, Dec. Dig. § 631.) 


2. INSURANCE—PETITION ON LIFE POLICY, NOT ALLEGING _IN- 
SURED DID NOT VIOLATE STIPULATION REGARDING USE OF AL- 
COHOL OR NARCOTICS, HELD SUFFICIENT. 

_In action on life insurance policy, where policy was not made exhibit to petition, 
petition, not alleging that insured did not violate stipulation that policy should be 
void, if insured died in consequence of an intemperate use of alcohol or narcotics, 
held to state cause of action. 


(For other cases, see Insurance, Dec. Dig. § 634[1].) 


» 


3. INSURANCE—EVIDENCE WARRANTED FINDING THAT INSURED’S 
DEATH WAS NOT DUE TO INTEMPERATE USE OF ALCOHOL OR 
NARCOTICS. 

In action on life insurance policy having stipulation that it should be void, if 
insured died in consequence of an intemperate use of alcohol or narcotics, evidence 
held sufficient to warrant finding that insured’s death was not due to intemperate 
use of alcohol or narcotics by him. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Error from District Court, Bowie County; Hugh Carney, Judge. 


Action by Mrs. Margaretta Daines and another against the American Insurance 
Union. Judgment for plaintiffs, and defendant brings error. Affirmed. 

By its policy dated July 6, 1923, plaintiff in error, a fraternal benefit insurance 
association, insured the life of Charles A. Daines in the sum of $5,000. Said 
Daine’s wife, defendant in error Mattie A. Daines, was named as the beneficiary 
in the policy; but by a change made at his instance March 16, 1926, his mother, de- 
fendant in error Margaretta Daines, became the beneficiary therein instead of said 
Mattie A. Daines. Charles A. Daines died January 3, 1927. This suit, commenced 
by said Margaretta Daines September 22, 1927, was to recover the amount of the 
policy of plaintiff in error. In her petition said Margaretta Daines alleged that 
the policy was duly issued by plaintiff in error to Daines; that Daines was her son; 
that she was named as the beneficiary in the policy; that Daines died January 3, 
1927; that at that time he was a member in good standing of the plaintiff in error 
association; that he had paid all dues and assessments required of him to keep the 
policy in full force and effect, and that same was in full force and effect at the 
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time he died, and that she as the beneficiary named therein was entitled to collect 
same; that she was unable to attach the policy to her petition and unable to allege 
the full and entire contract, because it (the policy) was in the possession of plain- 
tiff in error; that plaintiff in error was indebted to her on said policy in the sum 
of $5,000, which it refused to pay. The prayer was for judgment for said sum of 
$5,000 and interest thereon. Mattie A. Daines claimed to be the owner of an in- 
terest in the policy by virtue of an assignment to her by Margaretta Daines, and 
by a petition filed February 29, 1928, became a party to the suit. It was provided 
in the policy that plaintiff in error’s “articles of incorporation, the laws of the so- 
ciety, the answers, statements and warranties made in the application for member- 
ship and in the medical examination shall constitute and are hereby declared to 
be the contract between the society and the member and his beneficiary or benefi- 
ciaries.” 

The application of Charles A. Daines for membership in the plaintiff in error 
society contained stipulations as follows: 

“T hereby covenant and warrant that I am not now nor have I ever beén ad- 
dicted to the drinking of alcoholic beverages nor to the use of narcotic drugs.” 

“IT covenant and warrant that should * * * I become so intemperate in the 
use of alcoholic beverages, or the use of opiates or other narcotics, as to impair 
my health permanently or produce delirium tremens, or should I die in conse- 
quence thereof * * * my certificate of membership shall thereupon be forfeited and 
the same shall be null and void without notice, and no benefits for either death or 
disability shall be payable thereunder.” 

It was provided in plaintiff in error’s constitution and by-laws that “if a mem- 
ber becomes so intemperate in the use of alcoholic beverages or alcohol in any 
form, or the use of opiates or other narcotics, as to impair his health or die in 
consequence of such use, his policy shall be null and void and no benefits for either 
death or disability shall be payable thereunder, and the only liability in such event 
shall be for the payment to the beneficiary or beneficiaries of a sum equal to the 
premiums paid by such member.” 

In its answer to the suit plaintiff in error alleged that the stipulations and 
provisions in its constitution and by-laws and in the application of said Charles 
A. Daines, set out above, were violated in that at the time said Charles A. Daines 
made the application he was “addicted to the drinking of alcoholic beverages and 
the use of opiates and other narcotics so as to impair his health permanently,” and 
in that “he had become, prior to his death, so intemperate in the use of alcoholic 
beverages, opiates and other narcotics as to impair his health permanently and to 
produce delirium tremens, and that his death was in consequence of and produced 
by such intemperate use of alcoholic beverages, opiates and other narcotics.” Be- 
cause of the alleged violations of said stipulations and provisions, plaintiff in error 
alleged it was liable to defendants in error only for the amount of the premiums 
paid by Charles A. Daines on the policy, to wit, the sum of $229, which it tendered 
and offered to pay. 

The trial was to the court without a jury, and resulted in a judgment in favor 
of defendant in error Margaretta Daines for $3,200 and interest from April 15, 1927, 
and in favor of defendant in error Mattie A. Daines for $1,800 and interest from 
said April 15, 1927. 

Rodgers & Rodgers, of Texarkana, Tex., and G. G. Pope, of Texarkana, Ark., 
for plaintiff in error. 

Wright Patman, and Keeney & Dalby, all of Texarkana, Tex., for defendants 
in error. 

Wison, C. J. (after stating the facts as above). [1, 2] The contention of 
plaintiff in error, that the petition of defendants in error did not state a cause of 
action against it, seems to be on the theory that it was necessary for defendants in 
error to have alleged, and they did not, that, after the policy was issued to Daines, 
he did not violate the stipulation set out in the statement above that it (the policy) 
should be “null and void” if he died in consequence of an intemperate use of alco- 
hol or narcotics. Pelican Ins. Co. v. Troy Cooperative Ass’n, 77 Tex. 225, 13 S. W. 
980, is cited as a case supporting the contention. In that case it was held to be 
necessary to the statement of a cause of action on a fire insurance policy, made an 
exhibit to the plaintiff’s petition and containing a stipulation that the insurer should 
not be liable for loss by fire caused by means of a hurricane, to allege that the fire 
did not occur from the excepted cause. It may be the holding in that case would 
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have been applicable in this one, had the policy defendants in error sued on been 
made an exhibit to their petition. But it was not, and the sufficiency of the petition 
therefore must be determined from the allegations therein without reference to 
stipulations in the policy. It is plain, we think, from those allegations as shown 
in the statement above, that the petition stated a cause of action and was not sub- 
ject to the general demurrer to it urged by plaintiff in error. 

[3] Another contention presented by plaintiff in error is that the evidence did 
not warrant the finding involved in the judgment that Daines’ death was not due to 
intemperate use of alcohol or narcotics by him. The contention seems to be on the 
theory that the burden of proving the cause of Daines’ death was on defendants in 
error, and that they did not discharge the burden. Pelican Ins. Co. v. Troy Coop- 
erative Ass’n, supra, and Travelers’ Ins. Co. v. Harris (Tex. Com. App.) 212 S. W. 
933, are cited as cases supporting the contention. In the Harris Case, which was a 
suit on an accident policy, containing a stipulation that it should not cover acci- 
dents resulting from trying to enter a moving conveyance using steam as a motive 
power, it was held that the burden was on the plaintiff to prove that the accident 
on which the suit was based did not fall within the exception. If it should be con- 
ceded, and it is not, that the stipulation in this case is not like those considered 
in Federal Life Ins. Co. v. Wilkes (Tex. Civ. App.) 218 S. W. 581, and cases cited 
in section 828 at page 108 of 33 C. J., and section 596 at page 1434 and section 
599 at page 1437 of R. C. L., and is enough like those cited by plaintiff in error 
to make the rulings therein applicable, we would nevertheless overrule the conten- 
tion; for we think the finding in question was warranted by evidence admitted 
at the trial. While there was evidence tending to show that Daines at times 
drank intoxicating liquor to excess, and that he was drunk the night before 
and early in the morning of the day he died, it appeared without contradiction 
that he had suffered quite a while before he died from heart trouble, and 
that on occasions when he was so suffering he used chloroform to obtain 
relief. He was alone when he died, in his room in a rooming house in 
Houston. A one-ounce bottle with a little chloroform still in it was found on a 
table in his room. A witness testified he had heard Daines complain of heart trou- 


ble many times, the last of the times being on Saturday night before the Monday 
when he died. The witness said on that night he suggested to Daines that they 
“go buy some whiskey,” and that Daines replied, “No, I am afraid to drink it, for 


I have heart trouble, and I am afraid that may bump me off.” The man with 
whom Daines boarded testifying as a witness, said he was closely associated with 
him the two months before he died, had heard him complain of heart trouble, had 
never seen him under the influence of liquor, and that it was not a fact that he “had 
been drinking (quoting) the day before he was found dead, and that he was not 
drunk the night before he was found dead, that I know of.” A physician testify- 
ing as an expert said if he knew that Daines “had heart trouble or knew that he 
was an alcohol inebriate, and knew he had been inhaling chloroform or somebody 
had given it to him, I would conclude that the chloroform had produced heart fail- 
ure, because chloroform will produce heart failure, especially in a diseased heart. 
Chloroform is not a drug or a narcotic—it is an anesthetic. * * *A physician 
doesn’t give chloroform to a patient that has heart trouble. We test the heart’ 
before we give chloroform always. * * * If this man had heart trouble and I 
would see a bottle with chloroform in it, and evidently some of it had been used 
out of the bottle, I would be suspicious of the fact that heart trouble had caused 
death by reason of chloroform being used—I would look at it as the most reason- 
able theory.” 

We think the trial court had a right to look at the matter in the same way 
and to conclude it did not appear Daines’ death was caused proximately (4 Cooley’s 
3riefs on Ins. 3141), if at all, by intemperate use of alcohol or narcotics. 

There was no evidence showing or tending to show that the heart trouble, 
from which Daines suffered, was caused by use by him of alcohol or narcotics. 

The judgment is affirmed. 
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BOSTIC v. AMERICAN NAT. INS. CO. (No. 3650.) 
Court of Civil Appeals of Texas. Texarkana. March 1, 1929. 
Rehearing Denied March 14, 1929. 
15 Southwestern Reporter(2d) 108. 
DEATH—UNSUPPORTED TESTIMONY OF WITNESS WHO LEFT LAST 

RESIDENCE OF INSURED AFTER INSURED’S DISAPPEARANCE 

WAS PROPERLY HELD INSUFFICIENT TO CREATE PRESUMP- 

TION OF DEATH (Rev. St. 1925, art. 5541.) 

In action on life policy, conclusion of trial court that testimony was insuf- 
ficient to create presumption of death on account of disappearance of insured, 
under Rev. St. 1925, art. 5541, held proper, where testimony consisted only of evi- 
dence of one witness as to insured’s disappearance from city where he had 
been boarding for some months with witness’ sister, and witness himself left 
that place after insured’s departure and had been absent for several years. 

(For other cases, see Death, Dec. Dig. § 2[1].) 

Appeal from Lamar County Court; J. M. Braswell, Judge. 

Suit by Ceaner Bostic and another against the American National Insurance 
Company. Judgment for defendant, and plaintiff named appeals. Affirmed. 

Sturgeon, Birmingham & Sturgeon, of Paris, for appellant. 

Beauchamp & Lawrence, of Paris, for appellee. 

Honces, J. In April, 1920, the American National Insurance Company, ap- 
pellee in this proceeding, issued a policy insuring the life of McKinley Cook 
in the sum of $325. Cook was at that time about 19 years of age, and unmarried. 
His sister, the appellant, was named as the beneficiary in the. policy. In April, 
1928, the sister, joined by her husband, filed this suit against the insurance com- 
pany, alleging that Cook was dead. As evidence of his death she alleged that 
he had absented himself from his last known place of residence since December, 
1920, and had not during that time been heard from. The case was tried before 
the court, and a judgment rendered in favor of the insurance company upon 
the conclusion that the evidence was insufficient to create the presumption of 
death. 


It appears from the record that the parties were colored people, and at the 
time the policy was issued resided in Paris, Tex., which place is still the resi- 
dence of the appellant. Cook was an uneducated laborer, and lived with his 
sister while in Paris. In company with Laurie Brown, another young negro, 
he left Paris about May 1, 1920, accompanying a carnival, and thereafter trav- 
eled with that show over different parts of the country. He and Brown finally 
left the show in October, 1920, and lived with Brown’s sister in Nashville, Tenn. 
Cook boarded there for several months, and then secretly left. Brown, upon 
whose testimony appellant relied to prove the disappearance of Cook, testified, 
in substance, as follows: He, Brown, had known Cook since they were little 
boys. They left Paris in April, 1920, and after traveling over different parts of 
the country finally went to Nashville, Tenn., where Cook boarded with Brown’s 
sister. He left Nashville just before Christmas in December, 1920. That was 
the last time he had ever heard of Cook. The only property owned by Cook 
was a small trunk in which he kept his clothing. He left Nashville owing Brown's 
sister a board bill; he “slipped off” without letting any one know that he was 
leaving. Brown did not know when Cook left; he just learned that Cook was 
gone. When Cook left he took his clothing, but left his trunk. Brown remained 
at Nashville about a year, and during that time he did not see or hear of Cook, 
and had not heard of him since; all he knew was that Cook left the house where 
he was boarding. Cook was in excellent health at the time he left. 


It thus appears that Cook’s last known place of residence was Nashville, 
Tenn. The only evidence of his disappearance from that place, and the fact that 
he had not since been heard from at Nashville, is the statement of Brown. 
Brown had been absent from Nashville several years. For aught that appears 
to the contrary, Cook may be in Nashville now. Gorham v. Settegast, 44 Tex. 
Civ. App. 254, 98 S. W. 665. 

We think the court correctly concluded that the testimony was insufficient 
to create the presumption of death on account of the disappearance of Cook as 
required by article 5541 of the Revised Civil Statutes of 1925. The judgment will 
therefore be affirmed. 
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STORWICK vy. RELIANCE LIFE INS. CO. (No. 21224.) 
Supreme Court of Washington. March 11, 1929. 
275 Pacific Reporter 550. 

1. INSURANCE—WITHIN DISABILITY CLAUSES OF INSURANCE POL- 
ICIES ONE IS “TOTALLY DISABLED” WHEN HE CANNOT WITHIN 
THE RANGE OF HIS NORMAL CAPABILITIES EARN WAGES OR 
PROFIT IN SOME OCCUPATION. 

Within life and accident policies providing for benefits in the one if insured 
has become totally disabled, and thereby prevented from performing any duty 
pertaining to his occupation “or any other occupation or gainful pursuit,” and 
in the other if he shall be wholly disabled from engaging in “any occupation or 
employment for wage or profit,” treating the quoted words as not limited or 
qualified under the doctrine of ejusdem generis, one is totally disabled when he 
is so far disabled that he cannot with any degree of success within the range 
of his normal capabilities earn wages or profits in some occupation or gainful 
pursuit. 

(For other cases, see Insurance, Dec. Dic. § 524.) 

2. INSURANCE—FINDING OF INSURED’S TOTAL DISABILITY, HELD 
SUPPORTED BY THE EVIDENCE. 

Finding that insured was totally disabled within the meaning of total disabil- 
ity clauses of life and accident policies held supported by substantial evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].)) 

3. INSURANCE—UNDER INSURANCE POLICIES, INSURED HELD EN- 
TITLED TO MONTHLY BENEFITS FOR WHOLE DISABILITY, 
THOUGH TIME WHEN PAYMENT COMMENCES BE POSTPONED. 
Under policy providing that, during the period of total and permanent dis- 

ability of insured, and at any time one year after the premium anniversary date 

first following the date of such disability, insurer will pay a monthly benefit pay- 
ment, payment, though postponed covers the period from the beginning of the 
disability. 

(For other cases, see Insurance, Dec. Dig. § 666.) 

Tolman and Beals, JJ., dissenting in part. 

En Banc. 

Appeal from Superior Court, King County; John A. Frater, Judge. 

Four actions, consolidated for purpose of trial, by Edward M. Storwick 
against which he is insured by each of the policies. The controlling facts and 
defendant appeals. Affirmed. 

George F. Hannan, of Seattle, for appellant. 

G. F. Vanderveer and Everett C. Ellis, both of Seattle, for respondent. 

Parker, J. The plaintiff, Storwick, commenced in the superior court for King 
county four actions against the defendant insurance company, in each of which 
he sought recovery upon an insurance policy issued to him by that company of 
benefit installments which he claims are due to him because of disability incurred, 
against which he is insured by each of the policies. The controlling facts and 
law being almost wholly common to all four actions, they were, by consent, 
consolidated for the purpose of trial. The actions so tried by the court sitting 
with a jury resulted in verdicts and judgments awarding to Storwick recovery 
upon each of the policies. From each of the judgments the insurance company 
has appealed to this court, and they are now before us upon the combined records 
of the actions in the superior court and one set of briefs in this court. 

On February 7, 1917, the company issued to Storwick a policy insuring his 
life in the sum of $1,000, and also insuring him against disability incurred while 
living, in so far as we need here notice its language, as follows: 

“If the Insured has not attained the age of sixty years after one full annual 
premium has been paid and before a default in the payment of any subsequent 
premium, this policy will become fully paid up, requiring no further payment of 
premiums by the Insured, provided evidence, satisfactory to the Company, shall 
be furnished by the Insured that he has become totally and permanently disabled 
for life by bodily injury or disease, and is thereby prevented from performing any 
and every kind of duty pertaining to his occupation or any other occupation or 
gainful pursuit. * * * 
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“During the period of total and permanent disability, and at any time one 
year after the premium anniversary date first following the date of such disability, 
the Company will, at the request of the Insured and beneficiary or assignee, if 
any, pay a monthly income amounting to 1% of the face value of the policy, 
if there be no existing indebtedness, or if there be such indebtedness, 1% of the 
face value of the policy less such indebtedness; such payment to continue until 
the total amount of payments made shall equal the face of the policy, less all 


indebtedness, if any, at which time the Company’s liability under this contract 
shall cease. * * * 


“If, however, the Insured shall recover so as to be able to engage in any 
occupation for wages or profit during the premium payment period, or before 
the full amount of the policy is paid, he shall then be required to pay all pre- 
miums becoming due under this contract after the date of recovery, and the 
liability of the Company will be limited to the face of the policy less all pay- 
ments made to the Insured and less all indebtedness thereon.” 


On February 10, 1920, the company issued to Storwick two other policies, 
each insuring his life in the sum of $2,000, and each also insuring him against 
disability, while living, by language concededly of the same import, in so far 
as we need here notice it, as in the policy of February 7, 1917. On November 
14, 1924, the company issued to Storwick an accident policy insuring his life in 
the sum of $3,000, and also insuring him against disability incurred while living, 
in so far as we need here notice its language, as follows: 

“If such injury shall not result in loss of life, but shall, from the date of the 
accident, render the insured continuously unable to transact each and every part 
of his business duties, the Company will pay for the period of such disability and 
such total loss of time, not to exceed 104 consecutive weeks, an indemnity per 
week of $25.00.” 5 : 

“After 104 weeks indemnity payments will continue so long as insured during 
life shall be wholly and continuously disabled by such injury from engaging in any 
occupation or employment for wage or profit.” 

We have italicized the above-quoted language of the policies which is of 
particular concern in our present inquiry. Storwick, at the time of the issuance 
of the policy of February 7, 1917, had been employed at sea on merchant vessels 
for a period of 18 years, and he was then a “second officer,” according to his 
application made part of that policy. At the time of the issuance of the two 
policies of February 10, 1920, he had continued his sea-faring life and was then 
a “first officer,” according to his application made part of those policies. At 
the time of the issuance of the policy of November 14, 1924, he was not employed 
at sea, but was then employed by a steamship company as a stevedore foreman, 
according to his application made part of that policy. He testified that “I have 
followed only two occupations in my life, that is, seaman from the bottom to 
the top, and then I have occasionally worked as a stevedore foreman.” Duding 
the whole of the time since prior to the issuance of the policy of February 7, 
1917, the residence of Storwick and his family has been in Seattle. On October 
26, 1925, Storwick, being then 52 years old, was injured while working as a 
stevedore foreman in Seattle, in loading lumber on the steamship Hollywood, 
by a heavy timber falling on his head, fracturing his skull and injuring the tissues 
of his brain, as it is claimed, so as to totally disable him from performing any 
gainful occupation or pursuit, within the meaning of the language of the policies 
above noticed. There has been no default in payment of any premium upon 
the policies. The consolidated actions came to trial on January 31, 1928, result- 
ing in the verdicts and judgments being rendered soon thereafter. Storwick 
was awarded recovery in the sum of $270 upon the policy of February 7, 1917, 
manifestly upon the theory of $10 per month from the time of his injury until 
the time of the trial; $540 upon each of the two policies of February 10, 1920, 
manifestly upon the theory of $20 per month upon each from the time of his 
injury until the time of the trial; and $325 upon the policy of November 14, 1924, 
manifestly upon the theory of $25 per week from the time the company had 
ceased paying installment benefits upon that policy until the time of the trial. 

{1] The principal contention here made in behalf of the company is that 
Storwick was not totally disabled within the meaning of the policies, and that the 
trial court erred in refusing to so decide as a matter of law in response to ap- 
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propriate motions made in that behalf by counsel for the company. The argu- 
ment touching this contention calls, first, for inquiry as to what is meant by the 
total disability clauses of these policies. For the present we proceed with this 
inquiry upon the theory that the words “any other occupation or gainful pur- 
suit,” as used in the policies of February 7, 1917, and February 10, 1920, and the 
words “any occupation or employment for wage or profit,” as used in the policy 
of November 14, 1924, are unqualified by preceding words of the respective pol- 
icies, though there does seem to be room for regarding them as so limited and 
qualified under the doctrine of ejusdem generis. 


To what extent an insured, under policies such as these, must be disabled in 
order to be considered as totally disabled, entitling him to the benefits of the 
insurance, has been a much litigated matter in the courts of this country. Some 
few courts have seemed to go to the extreme of holding to the literal meaning 
of the total disability clauses in such policies. It seems to us, as it apparently 
has to a majority of the courts of the United States, that such extreme holding to 
literal construction has not been in keeping with the real intent of the parties 
to such insurance contracts. Total disability, it seems to us, is largely a hela- 
tive question for determination. One who has entirely lost his reason and one 
who has become physically helpless to the extent that all of his physical wants 
have to be supplied through the efforts of others would, we assume, be held 
totally disabled and entitled to the insurance benefits under such policies, even 
under the doctrine of literal construction. But, even as to the latter, it is not 
impossible that one so physically disabled might be mentally able to direct and 
advise to the extent of earning some pecuniary compensation therefor. Under 
such disability clauses, we think the question of total disability should be deter- 
mined in the light of the capabilities and training of the insured, especially where 
his capabilities and training are evidenced in the contract of insurance, as here, 
It seems to us that one is totally disabled within the meaning of these policies 
when he is so far disabled that he cannot, with any degree of success, within the 
range of his normal capabilities, earn wages or profit in some occupation or gain- 
ful pursuit. In Folgesong v. Modern Brotherhood of America, 121 Mo. App. 548, 
97 S. W. 240, there was drawn in question the meaning of a total disability 
clause reading: “Disability of said member, which renders him unable to carry on 
or conduct any vocation or calling.” The plaintiff in that case was at the time 
of his injury, 57 years of age, and had been so afflicted for some 3 years. He 
was a farmer. It was shown that he directed work to be done upon his farm and 
performed some light labor thereon himself, but was disabled from carrying on 
other than partially the occupation or business of a farmer, and seems to have 
been equally disabled from carrying on any other gainful occupation or business. 
It was contended that he was not totally disabled, and certain authorities holding 
to the literal construction view of such total disability insurance clauses were 
invoked. Answering his contention, Judge Broaddus, speaking for the court, 
observed. 


“If such is to be the construction placed upon the policy in suit, the defend- 
ant’s demurrer to the evidence should have been sustained. But we are unwill- 
ing to adopt such a doctrine, the effect of which would be, practically, to reduce 
all such contracts to nullities, and to make them the instruments of extracting 
dues from policy holders without creating any liability on the part of the in- 
surers. 


“Common knowledge of the occupations in the lives of men and women 
teach us that there is scarcely any kind of disability that prevents them from 
following some vocation or other, except in cases of complete mental inertia. 
We have examples of persons without hearing and without sight following a 
vocation—some without feet, and some without hands, engaged in business. 
The achievements of disabled persons are seemingly marvelous. Under defend- 
ant’s theory, the plaintiff might embark in the peanut trade or follow the busi- 
ness of selling shoestrings or lead pencils, or follow some similar calling; in 
which instances, under the rule invoked, there would be no disability within the 
meaning of the policy. In our opinion, such was not within the contemplation 
of the parties. In order to carry out the intent of the parties, it is our duty 
to disregard the broad language used which would have the effect to defeat the 
purpose of the contract and render it a nullity.” 
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In Industrial Mutual Indemnity Co. v. Hawkins, 94 Ark. 417, 127 S. W. 457, 
29 L. R. A. (N. S.) 635, 21 Ann. Cas. 1029, there was drawn in question the 
meaning of a similar unqualified total disability clause. Answering the contention 
that this clause should be taken literally, Judge Frauenthal, speaking for the 
Supreme Court of Arkansas, adopting the view of che Missouri court, said: 

“Total disability is necessarily a relative matter, and must depend chiefly on 
the peculiar circumstances of each case. It must depend largely upon the occu- 
pation and employment and the capabilities of the person injured. * * * The 
plaintiff was an uneducated day laborer. He had no ability to do any business 
of any kind except that of manual work. He could not practice law or medi- 
cine or perform the duties of a banker or bookkeeper. He did not have the 
ability to follow these lines of business, yet he was not so totally disabled 
that he could not follow these avocations if he had posessed the ability to do so. 
It is, in effect, contended by defendant that by the terms of the contract he 
could theoretically, if not practically, do some kind of business, and therefore he 
cannot recover. Such a construction of the contract would virtually make it in- 
effective tor any purpose at its very execution. Under such an interpretation, 
_ the insured would scarcely, if ever, be entitled to indemnity. But we are of 
opinion that it was the intention of the parties that the plaintiff should under 
some circumstances receive indemnity. For that protection he was making 
stated payments and the defendant received such payments. It was manifestly 
the intention of the parties that he should receive indemnity when he was so 
injured that he was wholly and totally disabled and prevented from the prosecu- 
tion of any business which he was able to do or capable to engage in; and we 
think that this interpretation of the contract is not inconsistent with the above 
provision defining the nature of the disability as contemplated by the policy.” 

In Monahan v. Supreme Lodge of Columbian Knights, 88 Minn. 224, 92 N. W. 
972, there was drawn in question an unqualified total disability clause. Holding 
to the liberal construction view of such clauses, Justice Collins, speaking for 
the court, said: 

“The language under consideration cannot be held to mean that a member, 
in order to have the disability benefits, must be incapacitated to the extent that 
he has not sufficient physical power and strength to follow any occupation what- 
soever. He may be able to do some work or to engage in some occupation, al- 
though laboring under great physical and mental disadvantages and suffering. 
Finally, upon the subject of proper construction, we shall not undertake to im- 
prove upon the apt language of the learned trial court when denying the motion 
appealed from, as follows: “The words “following any occupation” mean some- 
thing more than the doing of one or more acts pertaining thereto. They involve 
the idea of continuity, and involve, also, the doing of all those things which are 
an essential part of the work or business in which a.party is engaged.’ To con- 
strue the language in question as contended for by defendant’s counsel would 
be to give in no effect whatever, for it is difficult to conceive of a case where a 
man would be so completely disabled as to prevent his engaging in any kind of 
occupation. It must have a practical and rational construction. The plaintiff 
was shown to be substantially unable to follow any occupation, because he was 
not able to do all of the essential acts necessary to be done in the prosecution 
of any occupation.’ ” 

Observations and arguments of the same general import in support of the 
liberal construction view of unqualified total disability clauses are ably set forth 
in the following decisions: Grand Lodge, Brotherhood of Locomotive Firemen 
v. Orrell, 206 Ill. 208, 69 N. E. 68; Bachman y. Travelers’ Ins. Co., 78 N. H. 100, 
97 A. 223; Jacobs v. Loyal Protective Ins. Co., 97 Vt. 516, 124 A. 848; Great South- 
ern Life Ins. Co. v. Johnson (Tex. Civ. App.) 294 S. W. 675; Fidelity & Casualty 
Co. v. Logan, 191 Ky. 92, 229 S. W. 104. We quote from and cite the above- 
noticed decisions as being directly in point here, assuming for argument’s sake 
that the total disability clauses of the policies here in question relate to every 
possible gainful occupation or pursuit, as though unaccompanied by any quali- 
trying terms, expressly or impliedly limiting total disability to the insured’s occu- 
pation or business. The following decisions contain arguments and observations 
strongly supporting the law as announced in the above-noticed decisions, though 
they deal with total disability clauses referring in terms to total disabilities 
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which the insured may suffer preventing him from carrying on or engaging in his 
occupation or business, or in terms not expressly or interentially reterring to all 
possible occupations or businesses in which the insured might profitably engage: 
Turner v. Fidelity & Casaulty Co., 112 Mich. 425, 70. N. W. 898, 38 L. R. A. 529, 
67 Am. St. Rep. 428; Young v. Insurance Co., 80 Me. 244, 13 A. 896; National 
Life & Accident Ins. Co. v. O’Brien’s Executrix, 155 Ky. 498, 159 S. W. 1134; Neill 
vy. Order of United Friends, 149 N. Y. 430, 44 N. E. 145, 52 Am. St. Rep. 738; 
Thayer v. Standard Life & Accident Co., 68 N. H. 577, 41 A. 182; Clarke v. 
Travelers’ Ins. Co., 94 Vt. 383, 111 A. 449; Hohn v. Inter-State Casualty Co., 115 
Mich. 79, 72 N. W. 1105; Lobdill vy. Laboring Men’s Mutual Aid Association, 69 
Minn. 14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542; Metropolitan Cas- 
ualty Ins. Co. v. Cato, 113 Miss. 283, 74 So. 115; Booth v. United States Fidelity 
& Guaranty Co., 130 A. 131, 3 N. J. Mise. R. 735; Commonwealth Bonding & 
Casualty Ins. Co. v. Bryant (T’ex. Sup.) 240 S. W. 893; Gross v. Commercial 
Casualty Ins. Co., 90 N. J. Law, 594, 101 A. 169. 

[2] Now, adopting, as we do, the liberal view of the meaning of the total 
disability clauses of these policies, in harmony with the above-noticed decisions, 
though conceding that there are some holding to the contrary, we inquire, was 
the evidence of Storwick’s disability such as to warrant the jury concluding that 
he was totally disabled within the meaning of these policies? There was abund- 
ant evidence of his skull having been fractured and his brain being injured. As to 
the extent of his disability so caused, we quote some of the testimony given upon 
the trial. 

Storwick testified in part as follows: 

“Q. I want you to tell the Jury in your own way what has been the effect of 
the injury. * * * A. Well, I was knocked out for quite a while; and after- 
wards when I came to, there was some one pouring water on me, as I remember 
it, some One was pouring water on me; and after I came to, I laid around there 
for a little while, and then they took me ashore to the company doctor. I was 
bleeding; the blood was all over, and I had a cut on my head; when it fell 
against me, it gashed my head open. * * * 

“Q. Have you worked any since your injury? A. No, sir. 

“Q. Have you been able to work any since your injury? A. No, sir 

“Q. Have you been able to do any kind of work at all? A. No. 

“Q. Now you spoke of having some trouble ever since with a pain in your 
head. Has that disappeared now? A. No. 

“Q. How is it? Just tell the Jury. A. Well, there is a pain under the skin, 
you know, when you get the skin torn out, there is a terrible pain in the scalp; 
and it was all crushed up there; and that lasted three or four weeks, and maybe 
longer, and then that disappeared; and then it feels the same thing in the bone, 
inside, it seems like electricity running through it, and gives me a shock once in 
a while, and I fall right over, just the same as if some one hit me in the head, 
sometimes, just like you took a sharp file and dug it in you know, and it eases 
up for a minute; and it causes me dizziness; I cannot hold myself. If I don’t get 
in a chair, I fall over. I have got to steady myself, and brace myself up again. 

“Q. How frequently do you have such attacks at that? A. Oh, I have them 
frequently. I could say, continuously, practically. 

“Q. Can you tell when they come? A. I cannot tell. They come practi- 
cally all the time. I was never been relieved of the pain, practically, from 
the time I was hurt. Sometimes it eases up a little bit, and feels like it is tick- 
ling, without any pain; and they come on again, like if you pour a bucket of 
hot water on me; and it just paralyzes me; it throws me off my balance alto- 
gether. 

“Q. Do you know what effect any exertion has upon you, like walking, or 
anything of that sort? A. Yes; it has a terrible effect. 

“Q. Just tell the Jury what effect exercise has on you. A. If I try to walk 
quite a bit or when I get too warm, that is when I get it more than anything 
else, when I am down town, I am very careful about going through heavy traffic 
in an intersection like, here, or going into traffic, I feel like I don’t know whe- 
ther I am going or coming. I can’t tell. I don’t trust myself.” 


Dr. Smith testified in part as follows: 
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“Q. Did you ever have Mr. Storwick as your patient, after he received an in- 
jury to his head? A. Yes. 

“Q. For how long a time was he under your observation then? A. Well, he 
was under my observation from the time after his injury up until the present 
time, practically. He has been reporting to me off and on ever since that time. 

“Q. What was the nature of the injury which he sustained in the accident? 
A. He had a severe laceration of the scalp, and an injured thumb, and a con- 
cussion of the brain, and a fractured skull. 

“Q. What has been the effect of the fracture of the skull, and the brain 
concussion? A. Well, he has had persistent headaches since the injury; and he 
has had attacks of vertigo. 

“Q. By that, you mean dizziness? A. Dizziness, and falling; he has had a 
tendency to fall. 

“Q. Did he ever have any of these things before he received this injury? 
A. Not that I know of. Never when I had seen him at least. 

“Q. Do you notice any change in his personality? A. Yes. Within the last 
eek. or the last fourteen months, there has been a marked change in his men- 
tality. 

“Q. Will you explain to the Jury what it is? A. Well, he is quite excitable; 
does not take anything to get him riled up and excited, when he goes off the 
handle. When he was in the office the other day, I was discussing his symp- 
toms, and so forth, with him; and he‘got quite angry at me; and he threatened 
to tear the office up; and he banged his fist on the desk, and talked loud enough 
so you could hear him'clear out in the reception room. Prior to that, he was 
very quiet. 

“Q. In your opinion, is he able to assume charge of a ship as Master, and take 
the responsibility of a ship, cargo, passengers and crew? A. In my personal 
opinion, no. * * * 

“Q. You know more or less of the line of work stevedoring? A. Yes. 

“Q. Knowledge which you have gained through treating many stevedores for 
the stevedoring companies? A. Yes. 

“Q. You know then what the work, in a general way, what the work of a 
stevedore foreman or a hatch tender is, on board ship? A. Yes. 

“Q. In your opinion, is Mr. Storwick capable and able to assume the res- 
possibilities of such duties? A. I would sa yNo. * * * 

“Q. Is he able to do manual labor involving physical efforts? A. I do not 
think he is able to do or perform manual labor.” 

Dr. Loe testified in part as follows: 

“Q. Now, Mr. Storwick came to you as a patient suffering from some head- 
aches? Did he? A. Yes. 

“Q. Do you recall when it was, Dr. Loe? A. It was in October, 1925. 

“Q. What sort of an examination did you make of him at that time? A. A 
general physical examination. 

“Q. What did you observe about his condition? A. I observed some scars 
on his head, from his injury; and I found a slight depression in the skull; he was 
in an irritable condition. And I had some X-rays taken of his head and body. 

“Q. Did you see the X-ray films themselves? A. No; I had a report on 
them. 

“Q. What did they disclose? A. It was reported a fracture of the skull. 

“OQ. What then were the conditions that you observed yourself, which were 
indicative of a skull fracture? A. Well, he had symptoms of irritability and ex- 
hausted mentality that goes with those cases. * * * 

“OQ. Had you ever known Mr. Storwick previous to October, 1925? A. Yes, 
I had been the family physician for a number of years. 

“Q. Did you detect yourself the change in his mental condition and his ner- 
vous condition? A. Yes. 

“Q. Just explain to the Jury what you saw. A. Well, he was very ner- 
vous and irritable; and he complained of being dizzy, and of pressure on top of 
the head; and he also complained of pain on the top of the head. 

“Q. Had he been nervous and irritable before. A. No. 


“Q. What do you think of his ability to take care of a stevedore gang as 
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Master, and assume the responsibility of the crew of the ship, and the cargo, 
passengers, and general operation of the ship at the present time? A. I do not 
think he is mentally stable enough to do that kind of work. 

“Q. What do you think of his ability to take care of a stevedore gang as 
hatch tender, or boss or direct them during the operations of loading and un- 
loading ships, with proper regard for the protection and the safety of the men? 
A. I do not think he should have any position where he would have the lives of 
other workmen under his care. 

“Q. What about his ability to direct other men who may be working in such 
capacity? How, in your opinion, if at all, is his mental stability affected by that? 
A. I do not think he is mentally stable enough to do that kind of work. 

“Q. What have you to say about his ability to do hard manual labor? A. 
Well, I do not think he is physically fit for hard manual labor. * * * 

“Q. Well, do you believe that he is suffering from brain pressure? A. I 
believe he is suffering from pressure due to the fracture. 

“Q. And is vertigo common or uncommon in such cases. A. It is not un- 
common.” 

Dr. Swift testifged in part as follows: 

“Q. Do you know Mr. Storwick? A. Yes. 

“OQ. He was sent to you by Dr. Loe. A. Yes. 

“Q. Had you ever known him prior to that time? A. No. 

“OQ. What examination did you make, or cause to be made, of him? A. At 
the time he came to me, he gave a history of having been struck on the top of 
the head, and sustaining a fractured skull. Before examining him from the stand- 
point of injury to the skull, or injury to the brain, I had an X-ray taken, which 
showed that he had a depressed skull fracture in the top of his skull. * * * 

“Q. How recently have you examined him? A. About two weeks ago. 

“QO. How many times since he first came to you have you seen him? A. I 
have examined him, I think, in all, seven times. 

“Q. Spread more or less over that entire period? A. From January, 1926, 
I saw him several times in that period. I don’t know how many, but in this 
matter, about every three months I have had occasion to examine him. 

“Q. Have you taken any special pains to observe his conduct with reference 
to his mental stability? A. Yes. 

“Q. His nervousness and irritability? A. Yes. 

“Q. What have you to say about that? A. When he first came in, he seemed 
to be suffering more or less from headaches; and he improved for a while; then 
the mental condition began to predominate. All of his physical signs and symp- 
toms had disappeared, practically, as far as I could tell, but he developed a marked 
emotional instability. He used to have control of himself on all occasions; but 
he has had three or more brainstorms in my office. * * * 

“Q. Is that change in mentality indicative of emotional instability? A. That 
is one of the changes that we look for in anyone who suffers a severe concussion 
of the brain. 

“Q. What have you to say about the permanency of that change? A. I think 
it will gradually get more and more pronounced. 

“Q. You think he will get worse instead of better? A. The history of these 
cases is that in from three to five years, he will become more or less greatly per- 
manently unstable. 

“Q. What is your opinion about his condition as to his ability to take care 
of a ship as Master? A. I do not think he can. 

“Q. What about his ability, in your judgment, to take charge of a stevedor- 
ing crew which is engaged in dangerous operations? A. I do not think this man is 
capable of doing any work that will require him to pass judgment on anything, 
no matter how small it is; no matter whether it is running a ship, or loading 
vessels, or anything that requires mental processes operating, he cannot do that; 
he will go into a brain storm and break. 


“Q. What about his ability to perform hard manual labor? A. I don’t think 
he can do it. 


“Q. What would be the effect of that upon him? A. He will deteriorate 
more rapidly.” 


Mrs. Storwick, the wife of Storwick, testified in part as follows: 
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“Q. How long have you been married? A. Almost sixteen years. * * * 

“Q. Now, Mrs. Storwick, what about Ed’s disposition before he was hurt? 
A. Well, it is not like he would be the same man. 

“Q. Will you tell the jury what you know about it? A. Before the accident, 
he used to be so easy, you know, and took everything as it ‘came along, and never 
flew up; but now, he just flies off the handle at anything that happens around 
the house. * * * 

“Q. Has he done any work since he was hurt? A. No.” 

There is other evidence in a considerable measure corroborating the above- 
quoted testimony, and there is also other evidence in a considerable measure 
of a somewhat pronounced contradictory measure which tends to show that 
Storwick could profitably follow some light occupation or business. We are of 
the opinion that we would not be at all warranted in disturbing the verdicts and 
judgments upon the ground that they are not supported by substantial evidence. 
in order to disturb the verdicts and judgments, it seems plain to us that we 
would have to weigh and consider the credibility of the testimony. 

[3] Contention is made that the verdicts are in any event excessive in award- 
ing recovery upon the policy of February 7, 1917, and the twe policies of February 
10, 1920. The argument is that the awards of installm-nts for several of the 
earlier months of disability were erroneous. It will be remembered that the 
policy of February 7, 1917, above quoted from, provides that: “During the per- 
iod of total and permanent disability and at any time one year after the pre- 
mium anniversary date first following the date of such disability” the company 
will pay the monthly benefit. This language does seem to furnish some room 
for arguing that Storwick would not be entitled to the payment of the monthly 
installments for the months preceding one year after the premium anniversary 
following the date of disability, but the preceding words are “during the period 
of total and permanent disability.” We think the most that can be successfully 
claimed is that Storwick would not be entitled to receive the payments until one 
year after the premium anniversary following the date of disability. This, we 
think, does not successfully argue that he would not then be entitled to the back 
installments during the whole period of his total disability. This view, we think, 
is equally applicable to the two policies of February 10, 1920, though by the 
terms of those policies the time for making the payments by the company to 
Storwick begins six months after the receipt of proof of the disability. We con- 
clude that the verdicts and judgments are not excessive. 

Several other claims of error are made in behalf of the company which re- 
late to rulings of the court upon the admission and rejection of testimony. These 
claims of error are made looking to a new trial in the event we should be of the 
opinion that the trial court did not err in allowing the case to go to the jury for 
final determination upon the merits. We have carefully examined each of these 
claims of error, and are well satisfied that they are not well founded. We do 
not feel that they are of such inmportance as to call for discussion in this opin- 
ion. 

Finally, contention is made, and somewhat briefly argued, claiming error in 
the trial court’s refusal to give certain requested instructions to the jury. This 
contention, as we understood counsel, is but a reassertion of his contention that 
the court should have adopted and given to the jury instructions in harmony 
with the literal meaning of the total disability clauses of the policies. We think 
what we have already said sufficiently disposes of this contention. 

The verdicts and judgments are affirmed. 


Mitchell, C. J., and Holcomb, Fullerton, Main, French, and Millard, JJ., 
concur. 


TOLMAN, J. (dissenting.) I am quite in accord with the majority in adopting 
the so-called liberal rule, and I agree that under that rule the words of the 
policies as to ability to follow any occupation or employment for wages or pro- 
fit are not to be taken literally. I am not out of accord with the majority hold- 
ing that “under such disability clauses, we think the question of total disability 
should be determined in the light of the capabilities and training of the insured, 
especially where his capabilities and training are evidenced in the contract of in- 
surance, as here. It seems to us that one is totally disabled within the mcaning 
of these policies when he is so far disabled that he cannot, with any degree of 
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success, within the range of his normal capabilities, earn wages or profit in some 
occupation or gainful pursuit,’ but 1 cannot read the instructions of the trial 
court as submitting such a rule to the jury. On this subject the following in- 
struction was given: 

“All of the policies provide, in substantially the same language, that if the 
plaintiff shall suffer an accident and shall thereby be disabled from performing 
any and every kind of duty pertaining to his occupation, or any other occupation 
or gainful pursuit, then the defendant would pay the plaintiff certain specific 
sums of money about which I shall instruct you more particularly hereafter. I 
now instruct you that the provision in the policies to which I have just referred, 
namely, that if the assured be prevented from performing any and every kind of 
duty pertaining to his occupation or any other occupation or gainful pursuit, 
means in law that he must be disabled from performing the duties of his occu- 
pation or occupations in which he was engaged at and prior to the time the policies 
were written, or occupations of like general character. 

“It is undisputed that at the time these policies were issued the plaintiff was 
a master mariner and was employed as either master or mate on steamships or 
as a stevedore foreman or hatch tender in stevedoring operations. The duties 
of these occupations have been described to you by the different witnesses. If 
you find that the plaintiff suffered an accident which has disabled him contin- 
uously from performing the duties of these occupations or other occupations of 
like character and dignity, then he is entitled to recover the payments provided 
for in the several policies during the period of such disability. The courts do 
not construe this provision of the policy as requiring the assured to engage in 
menial occupations entirely unlike the occupation in which he was formerly em- 
ployed. The law regards the insured as totally disabled within the meaning of 
the provision of this policy when he is disabled from performing work of like 
general character and dignity with that in which he had formerly been engaged.” 

The vice of this instruction to my mind lies in its statements as to “occupations 
of like general character,” “like character and dignity,” “menial occupations un- 
like the occupation in which he was formerly employed,” and the very pro- 
nounced complexion which such expressions cast upon the whole instruction. 

These contracts looked only to financial indemnity for financial loss, and did 
not undertake to insure respondent’s pride, his prejudice, or his preferences. 
Moreover, we have no classes before the law, and he who labors with his hands 
is in law equal in dignity to one who by inheritance, or by mental training or 
skill, enjoys the fruits of the labor of others. Yet we well know that there are 
many who look down on labor or on mental service, and to so instruct was to 
invite the jury to indulge in passion and prejudice. 

He who labors with his hands is not only equal before the law with the man 
of trained mind, but in these days the laborer often earns more in direct financial 
returns than does the college graduate. Therefore the capacity to earn ‘was the 
only element which should have been submitted. 

In my opinion. the judgment should be reversed because of the giving of the 
instruction quoted. 


BEALS, J. (dissenting). In my opinion, the instruction quoted in the dissent of 
Judge Tolman is not a correct exposition of the law applicable to the question 
attempted to be covered thereby and the giving of this instruction constituted 
reversible error requiring the granting of a new trial. 


I do not however, believe that in such a case as this the capacity to earn is the 
only element to be considered. There was not written into any of the policies a 
provision to the effect that in case the insured suffered injury, he would submit 
himself to the insurer for such training as would fit him to earn money along 
some new line of endeavor, nor does any of the policies provide that the insured 
will endeavor to qualify himself as a money earner in some field other that that 
in which he was engaged at the time of the issuance of the policy or was en- 
gaged in at or prior to the time of his injury. In other words, the policies do 
not contemplate or provide for the rehabilitation of the insured in case he suffers 
injury. The insurer wrote the policies now before us for valuable considerations, 
and it is, of course, the law that such policies must be construed against the in- 
surer and with reasonable liberality in favor of the insured. It must be held, as 
stated by the majority, to be the intent of the policies that the insured is totally 
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disabled when he has suffered injuries which prevent him from earning reason- 
ably substantial wages or profit (and, in connection with what is reasonably 
substantial, there should be considered the earnings of the insured at the time 
the policy was written) at some occupation or gainful pursuit of the same gen- 
eral nature or character as the occupation in which the insured was engaged 
at the time the contract of insurance was entered into or in which he was en- 
gaged at the time of his injury. It seems to me that a professional man should 
be held to be totally disabled in case he should be by some injury totally incapa- 
citated from practicing his, or any, profession, even though he might be able 
to perform some sort of manual labor. Conversely, a manual laborer protected 
by such an insurance policy should be held to be totally disabled if incapacitated 
from working with his hands, even though his brain be uninjured, and it might be 
supposed that by successfully pursuing some course of study he could qualify 
himself for following a profession. This is true not because of any fancied 
difference in “dignity” between the different occupations, but because of the sit- 
uation at the time of the issuance of the policy in view of which the policy was 
written. 

Insurance policies such as are the bases of this action are not altogether ad- 
mirable contracts. They are “long-shot” contracts in which for a comparatively 
small premium the insurer agrees to subject himself to a very considerable lia- 
bility in the happening of certain events. The accrual of liability under such a 
contract, to a certain extent at least, places a premium, once the insured is re- 
ceiving the benefit of the policy, upon his failing to exert his utmost endeavors to 
benefit himself and make the best of a bad situation. At least one of the policies 
provides that, if the assured, after payments are made to him upon the basis 
of his total disability, engages in any gainful occupation, the payments cease. 
Such a provision as this tends to induce the assured to remain idle, and thereby 
continue to enjoy the benefits of the policy. It would seem that a much more 
logical and reasonable policy would assure to the insured a certain income, and 
also provide that the insured would do his best to place himself upon an earning 
basis. Such a policy would not partake of the nature of a wagering policy to 
the same extent as those now before us, and it would seem that the cost of such 
a policy to persons desiring to procure the same would be less than an insurer 
must charge for such policies as were issued to the respondent. Such policies 
as these appear to place a premium upon unjust claims on the part of malingerers 
who are willing to take an unfair advantage of their misfortunes. It is of course, 
true that the policy of insuring against future possible disaster is to be com- 
mended, but the commendable principle is protective and not possible profit. 

It seems to me that in using the words “dignity” and “menial” the trial court 
gave to the jury false standards by which to determine the respective claims of 
the parties to this action. Of course, it could not be reasonably urged that an in- 
sured under such policies as are now before us could be required to attempt to 
earn money peddling lead pencils on the street corner, but, on the other hand, if 
able to perform work of like general nature and character, without regard to any 
supposed dignity or lack of dignity, to that in which he was previously engaged, 
he should not be held to be totally disabled within the terms of any such policy. 

Because of error in the instruction quoted in the dissenting opinion of Judge 
Tolman, the judgment appealed from should be reversed and a new ttrial or- 
dered. 
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YORKSHIRE INS. CO., LIMITED v. GAZIS. (7 Div. 850.) 
Supreme Court of Alabama. March 21, 1929. 
121 Southern Reporter 8&4. 

1. INSURANCE—AGENT AUTHORIZED TO WRITE FIRE POLICIES CAN 
BIND INSURER BY WAIVER OF WARRANTIES FOR INSURER'S 
BENEFIT. 

An agent authorized to write policies of fire insurance is general agent in so 
far as to bind insurer by waiver of conditions and warranties inserted in pol- 
icy for insurer’s benefit. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


2. INSURANCE—AS RESPECTS WAIVER “TO WRITE INSURANCE” 
MEANS TO MAKE INSURANCE CONTRACTS, ACCEPT RISKS, AND 
COLLECT PREMIUMS (CODE, §§ 8353, 8379). 

Under Code, §§ 8353, 8379, permitting foreign insurance company to do fire 
insurance business only through agents duly commissioned to write insurance in 
state, “to write insurance” means to make insurance contracts on behalf of com- 
panies, and includes accepting risks, agreeing on amount of insurance, filling out, 
countersigning, and delivering policies, and collecting premiums. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


3. INSURANCE—AGENT EMPOWERED TO RECEIVE PROPOSALS FOR 
FIRE INSURANCE AND PREMIUMS, COUNTERSIGN AND ISSUE 
POLICIES, HELD GENERAL AGENT AS RESPECTS WAIVER (CODE 
1923 §§ 8353, 8379). 

Certificate empowering agent of insurance company to receive proposals for 
insurance against loss by fire, to receive premiums therefor, and to countersign 
and issue policies of insurance thereon brought agent within Code 1923, §§ 8353, 
8379, as general agent through whom foreign insurance company was permitted to 
do fire insurance business. 

(For other cases, see Insurance, Dec. Dig. § 375[2].) 


4. INSURANCE—MATTERS RELATING TO PROPERTY OR RISK, DE- 
FECTS IN TITLE, OR ADDITIONAL INSURANCE, IF KNOWN TO 
INSURER, ARE WAIVED AS DEFENSE. 

Matters relating to property or risk, defects of title not going to insurable in- 
terest or additional insurance thereon at time policy is written, if known to in- 
surer, are waived as matters of defense, or withdrawn from from terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


5. INSURANCE—RULE BARRING DEFENSE ON MATTERS RELATING 
TO PROPERTY OR RISK, DEFECTS IN TITLE, OR ADDITIONAL IN- 
SURANCE KNOWN TO INSURER, MAY BE PLEADED EITHER AS 
ESTOPPEL, OR WAIVER. 

Rule that matters relating to property or risk, defects in title, or additional in- 
surance cannot be set up as matters of defense if known to insurer, may be pleaded 
either as waiver or estoppel. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


6. INSURANCE—THAT FIRE POLICY WAS WRITTEN BEFORE ADDI- 
TIONAL INSURANCE, WHERE KNOWN TO INSURER’S AGENT, 
WOULD NOT PREVENT WAIVER OF PROVISION AGAINST ADDI- 
TIONAL INSURANCE. 

Where agents of two insurance companies agreed to both insure plaintiff's 
property, fact that additional insurance was written afiter policy jn suit by agent 
knowing of prior policy would not prevent insurer from waiving provision against 
additional insurance as defense to policy. 


(For other cases, see Insurance, Dec. Dig. § 378[1].) 


7, INSURANCE—REPLICATION ALLEGING INSURER’S AGENT AND 
ANOTHER AGREED TO EACH ISSUE POLICY TO INSURED, NOT 
KNOWING OF CLAUSE AGAINST ADDITIONAL INSURANCE, 
STATED MATTERS IN AVOIDANCE OF BREACH OF WARRANTY 
AGAINST ADDITIONAL INSURNCE. 

In suit on fire policy, defended on ground that insured took out additional in- 
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surance in violation of policy, replication alleging that insurer’s agent and agent 
of another company agreed that each company should issue policy of insurance, 
that insured was unable to read English, and, relying on agreement, accepted policy 
without knowing of clause forbidding additional insurance, pleaded to show waiver 
of provision and estoppel to rely thereon, presented matters in avoidance of plea 
of breach of warranty against additional insurance. 

(For other cases, see Insurance. Dec. Dig. § 641[2].) 


8. INSURNCE—CONTROVERTED ISSUE WHETHER INSURER’S GEN- 
ERAL AGENT OR EMPLOYEE AGREED THAT TWO FIRE POLICIES 
SHOULD BE ISSUED HELD FOR JUDGE SITTING WITHOUT JURY. 
In action on fire policy controverted, issue whether general agent of insurance 

company and not merely employee entered into and confirmed agreement with agent 

of another company that each company should issue fire policy to insured held for 
judge sitting without jury. 
(For other cases, see Insurance, Dec. Dig. § 668[15].) 


9. INSURANCE—PLEA OF BREACH OF IRON SAFE CLAUSE HELD NOT 
SUSTAINED UNDER EVIDENCE SHOWING BOOKS KEPT BY IN- 
SURED AND ADJUSTMENT OF LOSS BY ANOTHER COMPANY. 
In suit on fire policy, evidence that insured running restaurant took inventory 

monthly and offered inventory for month preceding fire in evidence, and that books 

and invoices were kept and not destroyed, together with evidence that loss was 
duly adjusted for another insurance company, with written report of adjuster as 
to amount of loss, did not sustain insurer’s burden of proof under plea setting up 
breach of iron safe clause. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from Circuit Court, Etowah County; O. A. Steele, Judge. 


Action on a policy of fire insurance by A. Gazis against the Yorkshire Insur- 
ance Company, Limited. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

W. J. Boykin, of Gadsden, for appellant. 

Culli, Hunt & Culli and E. O. McCord & Son, all of Gadsden, for appellee. 


Bou.tpin, J. [1] It has long been the law of this state that an agent authorized 
to write policies of fire insurance is a general agent in so far as to bind the insurer 
by his waiver of conditions and warranties inserted in the policy for the insurer’s 
benefit. A®tna Fire Ins. Co. v. Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 
160; Continental Fire Ins. Co. v. Brooks, 131 Ala. 614, 30 So. 876; Pope v. Glenn 
Falls Ins. Co., 130 Ala. 356, 30 So. 496; Williamson v. N. O. Ins. Ass’n, 84 Ala. 
106, 4 So. 36; Pheenix Ins. Co. v. Copeland, 86 Ala. 551, 6 So. 143, 4 L. R. A. 848; 
Western Assurance Co. v. Stoddard, 88 Ala. 606, 7 So. 379. 

By statute, foreign insurance companies are permitted to do fire insurance busi- 
ness only through agents duly commissioned to write insurance in Alabama. Code, 
$§ 8353, 8379. 

[2] To write insurance means to make insurance contracts on behalf of their 
companies. In usual course it includes accepting risks, agreeing on amount of in- 
surance, filling out, countersigning, and delivering policies furnished for the pur- 
pose, and collecting premiums. 

Accordingly, it is written: “An agent who is authorized to solicit and receive 
applic ations for fire insurance, and, at his discretion, to countersign and issue poli- 
cies of insurance intrusted to him by the company for that purpose, must be regard- 
ed quoad hoc as the general agent of the company. 19 Cyc. 780, B, b, and cases 
cited; Id. 592, 593; 22 Cyc. 1429, 4; Continental Fire Ins. Co. v. Brooks, 131 Ala. 
614, 30 So. 876; Syndicate Ins. Co. v. Catchings, 104 Ala. 176, 16 So. 46; Ins. Co. 
of N. Amer. v. Thornton, 130 Ala. 222, 30 So. 614, 55 L. R. A. 547, 89 Am. St. 
Rep. 30.” Sun Ins. Office of London v. Mitchell, 186 Ala. 420, 65 So. 143. 

Pleas 2 and A set up breach of warranty touching additional insurance. On 
former appeal replications to these pleas there considered were held subject to de- 
murrer. Yorkshire Ins. Co. v. Gazis, 215 Ala. 564, 112 So. 154. On the last trial 
amended replications 2 and 3 were filed. 

These aver the agent had “authority to solicit and receive applications for fire 
insurance, to countersign, issue, and deliver policies for fire insurance intrusted to 





Fire] Yorkshire Ins. Co. Limited v. Gazis 97 


the said T. W. Bachus by the defendant.” He was a general agent in the sense 
here involved. 

[3] The certificate of contract in evidence constituting Bachus agent gave full 
power “to receive proposals for insurance against loss or damage by fire, * * * to 
receive premiums therefor, and to countersign and issue policies of insurance there- 
on.” This brought Bachus within the letter and spirit of the law as a general agent. 

The facts averred in replication No. 2, as constituting a waiver, are briefly 
these: Bachus solicited a policy of $4,000 on the insured property. At the same 
time an agent for another company was soliciting the insurance for like amount. 
It was then agreed all round that each company should issue a policy for $2,000. 
Pursuant to this agreement, the policy in suit was issued, and premiums paid. The 
insured, a Greek, unable to read English, relying upon the agreement, accepted the 
policy, and knew nothing of the clause forbidding additional insurance until after 
the loss. 

Replication No. 3 sets up the same matters by way of estoppel. 

[4] Matters relating to the property or risk, defects in the title, not going to 
an insurable interest therein, or additional insurance thereon at the time the policy 
is written, if known to the insurer, are waived as matters of defense, or withdrawn 
from the terms of the policy. 

[5] It is said the rule rests upon the doctrine of estoppel rather than waiver. 
It is pleadable in either form. In a sense it partakes of the nature of both waiver 
and estoppel—waiver in that the parties will not be taken to have entered into an 
insurance contract, giving and receiving the price of a risk, knowing at the time 
that the contract is valueless, a mere scrap of paper; estoppel, in that avoidance of 
the policy on such ground, would work a fraud on the insured, who, for a con- 
sideration, has been lured into a false sense of protection until after the loss. 

There can be no difference in principle between an express agreement working 
such waiver or estoppel and an implied agreement from knowledge of facts at var- 
iance with the conditions of the policy. 

[6] Nor does it matter that the additional insurance was written as contemplat- 
ed after the policy jn suit. Getting business on the faith of such agreement, then 
writing a policy forbidding the thing agreed upon, would work a like fraud. 

The doctrine that all prior negotiations are merged in the written agreement 
gives way in this class of cases to the doctrine of waiver, or estoppel as more con- 
sonant with reason and justice. It is not a question primarily of the construction 
of contracts, but of the enforcement of provisions in the nature of forfeitures— 
provisions nullifying the contract from the beginning. 

[7] The replications presented matters good in avoidance of the pleas. Ameri- 
can Ins. Co. v. Inzer, 216 Ala. 553, 114 So. 187; Syndicate Ins. Co. v. Catchings, 104 
Ala. 176, 16 So. 46; Pope v. Glenn Falls Ins. Co., 130 Ala. 356, 30 So. 496; A&tna Ins. 
Co. v. Kennedy, 161 Ala. 600, 50 So. 73, 135 Am. St. Rep. 160; 1 May on Insurance, 
§§ 143, 144, 146; Wood on Fire Insurance, § 152. 

[8] The evidence tended to show that Bachus, and not merely an employee 
Wright, entered into and confirmed the agreement set up in the replications. The 
truth of this controverted issue was for the determination of the trial judge, sitting 
without a jury and hearing the witnesses orally. 

[9] Under the evidence, the insured was not a merchant, but runnjng a restaur- 
ant. The insured property in the main consisted of fixtures and equipment. A por- 
tion, probably 20 per cent in value, consisted of a stock of merchandise, groceries, 
etc. Much of this was supplies for cooking and sale as prepared food. 


Evidence tended to show an inventory was taken monthly. One inventory, said 
to have been taken the month preceding that of the fire, was offered and appears in 
the record. Other evidence tended to show books and invoices were kept, and they 
were not destroyed by fire. These are not in the record, nor are their contents 


otherwise shown. Defendant promptly disclaimed liability on this policy because of 
additional insurance. 


No fault in failing to furnish the proper books, etc., to an adjuster appears. By 
agreement evidence was offered of the fact that the loss was duly adjusted for the 
a insurance company with the written report of the adjuster as to amount of 
the loss. 


In this state of the record, it cannot be held the defendant met the burden of 
Proof under plea 4, setting up a breach of the iron-safe clause. 
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The judgment was for one-half of the loss as adjusted with interest. It is not 
shown to be excessive. 

Affirmed. 

Anderson, C. J., and Gardner and Foster, JJ., concur. 

FARMERS’ MUT. CO-OP. FIRE CO. v. KILGORE. (No. 19464.) 
Court of Appeals of Georgia, Division No. 1. April 9, 1929. 
147 Southeastern Reporter 725. 

3. INSURANCE —DEMAND FOR PAYMENT OF ASSESSMENTS AFTER 
DEFAULT HELD WAIVER OF FORFEITURE AND ACKNOWLEDG- 
MENT OF DELINQUENT POLICY HOLDER’S RIGHT TO BENEFITS. 
Demand for payment of dues or assessments after default in payment is waiver 

of forfeiture of benefits and acknowledgment that delinquent policyholder is still 

entitled to benefits conferred by contract with association, even if no affirmative ac- 
tion is necessary to enforce forfeiture of insurance for nonpayment of assessments. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

5. INSURANCE—INSURANCE POLICIES WILL BE STRICTLY CON- 
STRUED AGAINST INSURER PREPARING CONTRACT. 

Policies of insurance will be liberally construed in favor of object to be accom- 
plished, and conditions and provisions of contract of insurance will be strictly con- 
strued against insurer who prepares contract. 

(For other cases, see insurance, Dec. Dig. § 146[3].) 

6. INSURANCE—AMBIGUOUS POLICY SHOULD BE INTERPRETED 
MOST FAVORABLY 10 INSURED AND ADVANTAGE TAKEN OF 
ANY CIRCUMSTANCES INDICATING WAIVER OF FORFEITURES. 
If policy of insurance is capable of being construed in two ways, interpretation 

most favorable to insured should be placed on policy, and court should be prompt 

to seize hold of any circumstance that indicates election to waive forfeiture or agree- 
ment to do so. 

For other cases, see Insurance, Dec. Dig. § 146[3].) 


Error from Superior Court, Douglas County; John S. Wood, Judge. 

Action by W. J. Kilgore against the Farmers’ Mutual Co-operative Fire Insur- 
ance Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

J. R. Hutcheson, of Douglasville, for plaintiff in error. 

Astor Merritt, of Douglasville, for defendant in error. 

Syllabus Opinion by the Court. 

Broyues, C. J. [1, 2] 1. “Where the constitution of a relief association provides 
that ‘no member shall be entitled to benefits who has not paid dues and assessments 
in advance,’ and that ‘any member whose dues remain unpaid for two months shall 
be dropped from the roll and lose all claims to membership,” neither of these results 
will ipso facto amount to a forfeiture of the benefits. There must be some judiciary 
or affirmative action by the association, declaring the member suspended or expelled. 
* * * Where the secretary of the association has simply marked the defaulting mem- 
ber as ‘suspended,’ this does not amount to affirmative action of the association.” 
Starnes v. Atlanta Police Protective Association, 2 Ga. App. 237 (1, 2), 58 S. E. 
‘481. 

[3] (a) “Even if, under the by-laws of a benevolent fraternal association or 
assessment insurance society, no affirmative action is necessary in order to enforce 
the forfeiture of a policy of insurance, for non-payment of dues or assessments, as 
the case may be, the subsequent demand for the payment of such dues or assessments 
is a waiver of the forfeiture, and an acknowledgment that the delinquent policy- 
holder is still entitled to the benefits conferred by his contract with the association.” 
Farmers Mutual Life Protective Association v. Elliott, 4 Ga. App. 342, 61 S. E. 493, 

[4] 2. “A forfeiture occurs, if it results at all, immediately upon a breach of 
the condition of the contract on which it is based; and, forfeitures not being favored 
in law, a waiver of the forfeiture, once made, can not be recalled. The demand for 
payment in full of a future premium subsequently to the breach of a condition 
which would have entitled the insurer to insist upon a forfeiture of the contract 
will be held to be a waiver of the forfeiture, and be treated as an acknowledgment 
that the delinquent policy-holder is still entitled to the benefits conferred by his con- 
tract.” William v. Empire, etc., Insurance Co., 8 Ga. App. 303 (7), 68 S. E. 1082. 
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[5, 6] 3. “Policies of insurance will be liberally construed in favor of the object 
to be accomplished, and conditions and provisions of every contract of insurance 
will be strictly construed against the insurer who prepares and proposes the contract. 
If a policy of insurance is capable of being construed in two ways, that interpreta- 
tion should be placed upon it which is most favorable to the insured, and, forfei- 
tures not being favored, the court should be ‘prompt to seize hold of any circum- 
stance that indicates an election to waive a forfeiture of an — to do so.’” 
Arnold v. Empire Insurance Co., 3 Ga. App. 685 (1), 60 S. 470. 

4. Applying the principles of the above-stated rulings to - facts of the instant 
case it clearly appears that the forfeiture, if such there were, was waived by the 
subsequent conduct of the insurer, and that the court properly directed a verdict 
in favor of the insured. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


CORNETT v. FARMERS’ MUT. FIRE INS. ASS’N OF WEBSTER AND AD- 
JOINING COUNTIES, FT. DODGE. (No. 39413.) 
Supreme Court of Iowa. April 2, 1929. 
224 Northwestern Reporter 524. 

1. INSURANCE—“ADDITIONAL” INSURANCE AVOIDING FIRE POLICY, 
IF NOT CONSENTED TO, HELD INTENDED TO APPLY TO INSUR- 
ANCE SUBSEQUENTLY TAKEN. 

Under fire policy providing that additional insurance without written consent 
from secretary makes insurance void, word “additional” was intended to apply to 
insurance taken subsequently to that granted by contract, and not to insurance which 
insured had prior or on date of policy. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE—TAKING OF ADDITIONAL INSURANCE, UNDER FIRE 
POLICY AVOIDING POLICY IF ADDITIONAL INSURANCE WAS 
——_— TO, AUTOMATICALLY TERMINATED INSUR- 
A 
Under fire policy providing that additional insurance without written consent 

from secretary makes insurance void, taking of additional insurance without written 

consent of secretary would automatically terminate insurance under policy. 

(For other cases, see Insurance, Dec. Dig. § 310[1].) 


3. INSURANCE—PROVISION AVOIDING FIRE POLICY FOR ADDITION: 
AL, PRIOR OR SUBSEQUENT INSURANCE WAS FOR BENEFIT OF 
INSURER AND COULD HAVE BEEN WAIVED. 

Under fire policy providing that if there be any prior insurance, or if any sub- 
sequent insurance be procured on property described, policy shall be void, provision 
avoiding policy was for benefit of insurer and could be waived. . 

(For other cases, see Insurance, Dec. Dig. § 372.) 

4. INSURANCE—INSURER IS CHARGEABLE WITH KNOWLEDGE OF 
SOLICITING AGENT. 

Insurance company is chargeable with knowledge on part of its soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 95.) 

5. INSURANCE--INSURER HELD CHARGEABLE WITH KNOWLEDGE 
OF ADDITIONAL INSURANCE DISCLOSED TO SOLICITING AGENT 
INSERTING FALSE ANSWER IN APPLICATION, AND THEREBY 
WAIVED PROVISION AVOIDING POLICY FOR ADDITIONAL IN- 
SURANCE. 

Where insured told insurer’s soliciting agent that he had another policy of in- 
surance in another company while application for fire policy was in hands of agent, 
and soliciting agent inserted false answer as to other insurance in application, in- 
surer was chargeable with knowledge of such other insurance and waived provision 
avoiding policy for additional insurance. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

6. INSURANCE—INSURER, KNOWING OF CONDITION AVOIDING POL- 
ICY AT ITS INCEPTION, WAIVES CONDITION BY RECEIVING 
PREMIUM AND ISSUING POLICY. 

When insurance policy contains condition which renders it void at inception, 





100 ‘The Insurance Law Journal, Vol. 73 [July, 1929 


and such fact is known to insurer, insurer will be held to have waived such con- 
dition by receiving premium and issuing policy. 


(For other cases, see Insurance, Dec. Dig. §§~389[1], 392[1].) 


7. INSURANCE—KNOWLEDGE BY OFFICER OR AGENT OF INSURER 
OF INFORMATION AFFECTING RISK OR BREACH OF CONDITION 
OR FALSE STATEMENTS IS IMPUTABLE TO INSURER, THOUGH 
KNOWLEDGE IS NOT IN FACT COMMUNICATED TO INSURER. 
lf officer or agent of insurer during course of employment acquires any infor- 

mation affecting risk or becomes cognizant of any breach of condition precedent 

or of false or conflicting statements of insured, his knowledge is imputable to in- 
surer, even though he does not in fact communicate his knowledge to insurer or 
gives it erroneous information. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


8. INSURANCE—RULE IMPUTING AGENT’S KNOWLEDGE OF INFOR- 
MATION AFFECTING RISK OR BREACH OF CONDITION OR FALSE 
STATEMENT TO INSURER HELD APPLICABLE TO GENERAL AND 
SOLICITING AGENT. 

Rule that knowledge by agent of insurer, acquired during course of employ- 
ment of information, affecting risk or breach of condition precedent or false or con- 
flicting statements of insured, is imputable to insurer, is applicable not only to gen- 
eral agent but also to soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

9. INSURANCE—ADDITIONAL INSURANCE TO AVOID POLICY MUST 
BE ENFORCEABLE. 

To avoid a policy on account of additional insurance, additional insurance must 
be valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. $§ 288[1], 336[1].) 

10. INSURANCE—ADJUSTER’S ATTITUDE THAT HIS COMPANY’S POL- 
ICY WAS VOID FOR PRIOR INSURANCE DID NOT OF ITSELF IM- 
PLY THAT COMPANY TREATED POLICY AS INVALID. 

Fact that adjuster of insurance company, in adjusting loss, assumed attitude 
that company’s policy was void because of prior insurance, did not of itself imply 
that insurance company treated policy as invalid. 

(For other cases, see Insurance, Dec. Dig. $390.) 


11. INSURANCE—INSURER KNOWING OF OTHER INSURANCE WHEN 
ISSUING FIRE POLICY, AND COMPROMISING LOSS, HELD SHOWN 
TO HAVE BELIEVED POLICY WAS ENFORCEABLE UNDER WAIV- 
ER OF PROVISION AGAINST OTHER INSURANCE. 

Where insurance company knew of prior insurance when accepting application 
for fire policy, in which its own agent falsely stated that there was no other in- 
surance and accepted premium on policy, and insurance company made settlement 
of claim by insured, it appeared that company believed policy was enforceable under 
waiver of prior insurance through knowledge imputed to it. 

(For other cases, see Insurance, Dec. Dig. §§ 389[4], 397.) 

12. INSURANCE—ADDITIONAL INSURER’S ATTITUDE, IN TREATING 
ADDITIONAL INSURANCE AS VOID ON DISCOVERING PRIOR POL- 
ICY, MUST BE BASED ON SOUND REASON, NOT SUBTERFUGE TO 
ADJUST LOSS AT LOW PRICE. 

In determining whether fire policy was void for violation of provision against 
additional insurance, attitude of company issuing additional insurance, in treating 
it as void on discovering first policy, must be based on sound reason, and not on 
mere subterfuge in attempting to adjust loss at lowest price. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 


13. INSURANCE—INSTRUCTION THAT IF ADDITIONAL INSURER, 
AFTER DISCOVtRING PRIOR INSURANCE, TREATED ADDITIONAL 
INSURANCE AS INVALID, THERE WOULD BE NO ADDITIONAL IN- 
— INVALIDATING PRIOR POLICY, HELD REVERSIBLE ER- 
ROR. 


In action on fire policy defended on ground that policy was avoided by addi 
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tional insurance not consented to, instruction that if additional insurer, on discover- 
ing prior policy, claimed policy was invalid and did not thereafter treat policy as 
valid, there would be no additional insurance avoiding policy, held reversible error 
as implying that mere claim and attitude by adjuster and agent of insurer constitut- 
ed disclaimer of’ liability. 

(For other cases, see Insurance, Dec. Dig. § 669[4].) 


Appeal from District Court, Hamilton County; G. D. Thompson, Judge. 

This appeal is brought by the Farmers’ Mutual Fire Insurance Association of 
Webster and Adjoining Counties on a judgment rendered against it in favor of W. 
H. Cornett on a policy of fire insurance. Reversed. 

Frank Maher, of Ft. Dodge, for appellant. 

Burnstedt & Hemingway, of Webster City, for appellee. 

De Grarr, J. The appellant issued its policy of fire insurance to the appellee in 
the amount of $600 covering the household goods described thereir. for a period 
of five years from the date of such policy, to wit, March 6, 1922. Among the pro- 
visions in the policy appeared the following: “Additional Fire Insurance without writ- 
ten consent from the Secretary makes this insurance void.” On or about June 3, 
1926, the appellee made application for fire insurance to the Iowa State Insurance 
Company (Mutual) of Keokuk, Iowa, in an amount of $600 and to cover the same 
household goods as described in the policy issued by the appellant in this case. A 
policy was issued by the Iowa State Insurance Company (Mutual) to the appellee 
on such application and delivered to him, and the premium thereon was duly paid. 

On the 24th day of February, 1927, the property described in the policies was de- 
stroyed by fire. Claim for indemnity was made by the appellee to both the Iowa 
State Insurance Company (Mutual) and the appellant company. 

It would appear that at the time of the fire on or about midnight of February 
24, 1927, there were two policies of fire insurance covering the household goods 
described in the policies and belonging to the appellee. 

The policy issued to the appellee by the Iowa State Insurance Company (Mu- 
tual) contained the following provision: 
~ “IV. Unless otherwise provided by agreement of this company this policy shall 

void: 

“(a) If the insured now has or shall hereafter procure any other contract of 
insurance valid or invalid on the property covered in whole or in part by this pol- 
icy” 

[1] As the case hinges upon the two provisions of the policies herein set forth, 
it is necessary to consider the exact meaning of both of such provisions. In the 
Farmers’ Mutual policy it is provided that additional insurance without written con- 
sent from the secretary makes this insurance void. There is no question that the 
word “additional” was intended to apply to insurance taken subsequently to that 
granted by the contract, and not to any insurance which the insured had prior or on 
the date of that policy. As it appears from the record that there was no such prior 
insurance covering the household goods described then, per force, the provision must 
have applied solely to any insurance added subsequently. The Iowa State Insur- 
ance Company’s policy provided that if there be any prior insurance, or if any sub- 
sequent insurance he procured on the property described, and covered in whole or 
in part by the policy, the policy shall be void. It therefore appears that this last 
provision was intended to apply to any prior as well as to any subsequent insurance. 
It has been held as a general rule that such provisions are reasonable, and ifl not 
waived in any manner, violation will cause a forfeiture of the contract. It has also 
been held that the insured had knowledge of all of the provisions of his contracts 
and must observe them strictly to avoid a forfeiture. These two rules are so ele- 
mentary that we need not cite authorities. 

[2] II. The appellee does not claim that he secured the written consent of the 
secretary of the Farmers’ Mutual to take additional insurance in the Iowa State, 
nor that the company had any knowledge that he had taken additional insurance on 
the goods described until after the destruction of such goods by fire. There were 
several ways in which the appellee could have terminated the insurance with the 
Farmers’ Mutual at his will and within his rights. One of them consisted in his 
violation of the provisions of the policy. He could, at any time, have terminated 
the insurance in the Farmers’ Mutual by taking additional insurance without the 
Written consent of the secretary of that company. Casting aside for the moment 
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the provision in the Iowa State Insurance Company’s policy as against prior or sub- 
sequent insurance and assuming that the Iowa State policy had no such provision, 
the very act of taking additional insurance on the goods without the written consent 
of the secretary would have automatically terminated the insurance under the Farm- 
ers’ Mutual policy. Such a termination of the insurance was well within the ap- 
pellee’s rights, and no one could question his right to bring about such a termination. 

[3] III. But the appellee secured a policy with a provision therein which, if no 
other condition intervened, made the policy void if he had insurance at the time 
or secured insurance subsequently covering the same property. Therefore, the crux 
of the situation is whether the Iowa State policy was void ab initio by reason of the 
insurance which the appellee had in the Farmers’ Mutual. If the Farmers’ Mutual 
insurance terminated at the instant the Iowa State insurance attached, then there 
was no insurance secured prior thereto which would conflict with the provision in 
the Iowa State policy. Again, as the provision was written in the policy for the 
benefit of the Iowa State, it could have waived either any then existing insurance, 
or, if it desired, any insurance taken subsequently. The whole matter now rests 
on the validity of the Iowa State Insurance Company’s policy. 

IV. No question has been raised as to the validity of the Farmers’ Mutual policy 
up to the instant when the Iowa State Insurance Company’s policy appeared to be- 
come effective, viz., June 3, 1926. If the Iowa State policy was invalid ab inito, 
then the appellee had not violated the provision in the Farmers’ Mutual policy against 
additional insurance and the insurance continued in force and effect to the time 
of the fire. If, on the other hand, the Iowa State policy was valid, then there 
was a violation by the appellee of the provisions of the Farmers’ Mutual policy. 


V. Cornett, the appellee, testified that he took the “Keokuk” policy from Mr. 
Moring (Morean), and there he told Morean that he had other insurance on the 
household goods in the Farmers’ Mutual. F. D. Hamilton testified that he was 
the agent of the Iowa State Insurance Company and that Mr. Morean solicited in- 
surance for him. There was no question raised as to the fact that both the men, 
Hamilton and Morean, were agents of the Iowa State Insurance Company. Hamil- 
ton testified that the application of the appellee was brought to his office by Mor- 
ean; that such application was in the handwriting of Morean; that he (Hamilton) 
filled out part of it with a pen, and in answer to the question of other insurance the 
word “no” had been written by him. The question referred to by the witness Ham- 
ilton is as follows: “3. Other Insurance?” And is answered, “No,” which the wit- 
ness testified he wrote. It is recognized that an insurance agent’s assistance in help- 
ing an applicant make out an application form is of value to both the applicant and 
the insurance company. It has also been held that where answers in the application 
are filled up by the agent taking such application from his own knowledge, the fact 
that a copy of the application is attached to the policy which is delivered to the in- 
seured will not bind him to statements thus made, although he fails to notify the 
company of their falsity. Donnelly v. Cedar Rapids Ins. Co., 70 Iowa, 693, 28 N. 
W. 607; Bennett v. Council Bluffs Ins. Co., 70 Iowa, 600, 31 N. W. 948. 


[4-6] It is a settled rule in this state that an insurance company is chargeable 
with the knowledge on the part of its soliciting agent. When the appellee told 
him that he had a policy of insurance in the Farmers’ Mutual, it was a present con- 
dition and made known to the agent while the application was in the hands of the 
agent, and if the soliciting agent, Morean, or the recording agent, Hamilton, inserted 
a false answer to the question as to other insurance in the appellee’s application, then 
the company is chargeable with knowledge of such other insurance and waived the 
point as to such other insurance in the provision of its policy. Wilson v. Insurance 
Company, 143 Iowa, 462, 122 N. W. 157. The principle is well settled by this court 
that when an insurance policy contains a condition which renders it void at its in- 
ception, and this is known to the insurer, it will be held to have waived such con- 
dition by receiving the premium and issuing its policy. Gurnett v. Atlas Mutual In- 
surance Co., 124 Iowa, 547, 100 N. W. 542, and cases cited therein. W. M. Merritt 
testified that he was employed by the Iowa State Insurance Company to adjust Cor- 
nett’s loss, and that he was authorized to represent the Keokuk company in ad- 
justing the loss. He stated that it was not unusual in making adjustments to claim 
every defense possible and in his many years of adjusting losses he had made some 
rather excessive claims. He testified that he claimed the Iowa State policy was in- 
valid because of the clause appearing under section 4, to wit: Unless otherwise pro- 
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vided by agreement of the company this policy shall be void: (a) If the insured 
has any other contract of insurance valid or invalid on the property covered in whole 
or in part by this policy— and that this was not the only thing that he claimed about 
the policy. He also said that the appellee’s attorney had told him that they had told 
two deaf men that they had other insurance and that Cornett claimed he told both 
of these men that he had other insurance. Merritt also testified that when he was 
told that two deaf men had been told of the fact that they (Cornett) had this prior 
policy, and they (the deaf men) failed to put it in the policy, he thought that the 
appellee might claim a waiver and that under that waiver he (the company) would 
be liable. Cornett testified that the Iowa State Insurance Company paid him $400, 
that it was paid after the tender of the proofs of loss on the household goods, that 
he did not have dealings direct with the company, but that he knew the company 
paid $400 to his attorneys, as they had done all of the negotiating. Merritt testified 
that it was a compromise settlement, and that he paid his personal check and it 
was paid on behalf of the company. 

[7, 8] If an officer or agent of the insurer, during the course of his employment, 
acquires any information affecting the risk or becomes cognizant of any breach of 
a condition precedent or of false or conflicting statements of the insured, his knowl- 
edge is imputable to the insurer, and this is true even though he does not in fact 
communicate his knowledge to the insurer or gives it erroneous information. Wil- 
son v. Fire Ins. Co., 143 Iowa, 458, 122 N. W. 157. The rule is applicable not only 
where the agent is a gencral one, but also where he is a soliciting agent. Fitchner v. 
Fidelity Mutual Fire Ass’n, 103 Iowa, 276, 72 N. W. 530. It is without dispute that 
the company, through its agents, Morean and Hamilton, at the time the application 
was made by Cornett, had knowledge that there was a policy of fire insurance cov- 
ering the property and, by the action of its agent Hamilton in writing the word 
“no” after the question as to other insurance in the application, waived the pro- 
vision in the policy as to-any prior or existing insurance. 

[9-11] VI. To avoid a policy on account of additional insurance, the additional 
insurance must be valid and enforceable. In Hubbard & Spencer v. Hartford Fire 
Ins. Co., 33 Iowa, 330, 11 Am. Rep. 125, this court said: “The general principle of 
law upon this point may be stated as follows: In order to avoid a policy on account 
of a subsequent insurance agent an express condition therein, it must appear that 
such subsequent insurance is valid and that the policy upon which it is made is cap- 
able of being enforced. If it cannot be enforced it is no breach of the pricr policy.” 
The court said that the doctrine which it recognized in that case was based upon 
the fact that the subsequent policy was treated and considered as voided by the 
company issuing it as soon as it had notice of the prior insurance, and that in the 
court’s view this was a most important consideration, for, if the underwriters in 
the second policy do not treat it as voided, it cannot so be considered by the insured 
or the company issuing the prior policy. The fact that Merritt, the adjuster of the 
Iowa State Insurance Company, assumed the attitude that the company’s policy was 
void because of the prior insurance, does not, of itself, imply that the Iowa State 
treated the policy as invalid and not enforceable. It is clearly shown by the record 
that the Iowa State Insurance Company had knowledge of the prior insurance in the 
Farmers’ Mutual, and it accepted the application in which its own agent had writ- 
ten the word “no” in reply to the question of other insurance, and it issued a policy 
to Cornett and accepted the premium on it. Merritt knew of these matters, as he 
testified that he was told about it, and then, seeking the best way out for the com- 
pany, he made a settlement by paying $400. The record does not show the amount 
of the claim made by Cornett against the Iowa State. It may have been for $600 
or $400. He testified that he thought it was better to settle these cases than to liti- 
gate them. If the Iowa State had stood on a claim that the policy was invalid (and 
that is what was meant by the expression “was treated and considered as voided 
voided by the company”) and had refused to make any adjustment of the loss 
whether it be termed a “compromise” or otherwise, then and in that event there 
would have been no question raised about it. Taking the course it did, however, 
no other view may be taken but that the company did believe the policy was en- 


forceable under the waiver of the prior insurance through the knowledge imputed 
to it. 


It is our opinion that the lower court, in instruction No. 5, did not state the 
law in such a way as to avoid confusion in the jurors’ minds. Here it is said that: 
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“If the company issuing the subsequent policy of insurance treats such policy as 
void after the notice of the existence of first policy, such second policy is invalid 
and does not constitute subsequent insurance, because under such conditions it is 
unenforceable and, further, that if the company issuing the subsequent insurance 
does not, after discovering that prior insurance is in existerice, by act or conduct 
treat its policy as void but treats it as enforceable against itself, then and in that 
case, it is subsequent insurance and would constitute a breach of the prior policy.” 
It is our opinion that the use of the word “treat” was taken by the jurors as mean- 
ing the attitude of the company as exemplified by the position taken by Merritt, the 
company adjuster, and Hamilton, the agent. The attitude of these men could easily 
be assumed as “treating the policy as void,” but their attitude was not the decisive 
point in the case. . 

{12] It would be a very easy matter for any insurance company to assume 
an attitude as to make it appear to the unwary and unskilled in law that they were 
treating a policy as being void, and in that way attempt to bring the condition within 
the ruling in the Hubbard Case as cited above; but there must be some sound reason 
which causes the treatment as contemplated by that decision, and not a mere sub- 
terfuge by which an attempt is made to adjust a loss at the lowest possible price. 

[13] We believe that instruction No. 8 also confused the jury by saying that: 
“If the said Keokuk Company, after discovering the fact that the plaintiff held a 
prior policy issued by the defendant company, claimed that the conditions of the 
policy issued by it to the plaintiff had been violated and that thc policy issued by 
it to the plaintiff was invalid and unenforceable against it, and did not after such 
discovery treat said policy as a valid obligation on their part to pay plaintiff’s loss, 
in that case there would be no subsequent insurance under said policy.” The jury 
might find from the evidence that the company, through Merritt and Hamilton, 
did make such claims; but that under the record we hold such claims came too late. 
The mere claiming and the mere attitude assumed by these representatives of the 
company did not constitute a straight out and out disclaimer of liability and upon 
which they stood. But under this instruction the jury might have, and probably 
did, confuse the assumed claims and attitude as being bona fide, and thereupon 
rendered a verdict for the plaintiff Cornett. 

It is our opinion that there is sufficient error in these two instructions to re- 
verse the lower court, and, moreover, that from the record itself the lower court 
should have found that from the evidence before it, which was uncontradicted, 
there had been a waiver of the prior insurance on the part of the Keokuk company, 
and that its policy was valid and enforceable, and for that reason the trial court 
should have sustained the appellant’s motion for a directed verdict. 

The judgment entered is reversed. 

Albert, C. J., and Stevens, Wagner, and Morling, JJ., concur. 
MORTALLARO vy. HARTFORD FIRE INS. CO. OF HARTFORD, CONN. 
(No. 10805.) 

Court of Appeal of Louisiana. Orleans. March 18, 1929. 
121 Southern Reporter 205. 
INSURANCE—VIOLATION OF CLAUSE THAT POLICY SHOULD BE 

VOID, IF INSURED BUILDING WAS ON GROUND NOT OWNED BY 

INSURED, RESULTED IN AVOIDING POLICY. 

Violation of clause that fire insurance policy should be void, if subject of in- 
surance was building on ground not owned by insured in fee simple, resulted in 
avoiding policy. 

(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeal from Civil District Court, Parish of Orleans, Division C; E. K. Skin- 
ner, Judge. 

Action by Joseph Mortallaro against the Hartford Fire Insurance Company 
of Hartford, Conn. From a judgment for defendant, plaintiff appeals. Affirmed. 

Guy J. D’Antonio, of New Orleans, for appellant. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellee. 

Jones, J. The Hartford Fire Insurance Company issued to plaintiff a policy in- 
suring him against loss by fire to the amount of $900 on a single two-story house 
situated on Louisville street in the city of New Orleans. 

The building was destroyed by fire on February 15, 1926, and the defendant 
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insurance company has refused to pay the loss because the plaintiff did not own 
the land on which the building stood. The insurance policy contains the following 
clause: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto shall be void * * * if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” 

It is admitted that the plaintiff did not own the lot of ground upon which the 
building stood. In fact, it is so alleged in article 111 of his petition, and there is 
no doubt that a violation of the above-quoted clause of the policy. Campbell v. 
Richmond Ins. Co., 156 La. 455, 100 So. 679. 

The contention is made that the defendant insurance company has waived the 
foregoing provision of the policy or is estopped to plead it. 

Thus, the only question is one of fact: Did the insurance company waive the 
provision of the policy in reference to the building standing on land owned by the 
insured, or is the insurance company for any reason estopped from setting up this 
provision of the policy as a defense to this suit? 

The trial court dismissed the suit. 

Plaintiff’s case rests upon the testimony of Mrs. Mortallaro and of her brother, 
Peter Stripoli, and of a friend of her brother, Henry Matranga. Their testimony 
in conflicting and improbable. 

The defense is sustained by the evidence of the insurance agent and his chief 
clerk, who had been with him for 12 years, and by all the probabilities of the case. 

A careful examination of the entire record convinces us that the judgment 
was correct, and it is therefore affirmed. 

Judgment affirmed. 

FRASIER v. HARTFORD eo a CO. OF HARTFORD, CONN. 

(No. 3377.) 
Court of Appeal of Louisiana. Second Circuit. Dec. 19, 1928. 
121 Southern Reporter 666. 
INSURANCE—INSURED SHOULD HAVE BEEN PERMITTED TO PROVE 

THAT NEGATIVE ANSWER IN APPLICATION TO QUESTION RE- 

SPECTING PREVIOUS FIRES WAS FORGERY, THOUGH NOT AL- 

LEGED. 


Where insured, when he filed suit on fire insurance policy, did not have before 
him either the policy or application signed by insured and could not foresee defense 
that insured breached warranty that he had never previously suffered any fire loss, 
held, that insured should have been allowed to prove that his answer “no”, to ques- 
tion in application respecting previous fires, was a forgery, though he did not allege 
it in his petition. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 


, Appeal from Third Judicial District Court, Parish of Lincoln; S. D. Pearce, 
Judge. 

Action by Charles P. Frasier against the Hartford Fire Insurance Company of 
Hartford, Connecticut. Judgment for defendant, and plaintiff appeals. Judgment 
set aside, and case remanded. 

J. W. Elder, of Ruston, for appellant. 

J. C. Hollingsworth, of New Orleans, for appellee. 

Opom, J. This is a suit to recover loss by fire under a policy issued by the de- 
fendant company. Plaintiff alleged that defendant had issued to him its policy in- 
demnifying him against loss by fire, said policy covering his residence and barn, 
situated in the parish of Lincoln, and that the property covered by the policy had 
been destroyed, and he asked to recover the amount of the loss. Plaintiff alleged 
that he was unable to attach to his petition the fire insurance policy for the reason 
that same was not then in his possession, but had been delivered to the Federal 
Land Bank, of New Orleans, from which he had secured a loan on the property. 

The defense is that plaintiff breached certain warranties contained in his ap- 
plication for the insurance, which application was made a part of the policy. In 
defendant’s answer, it is alleged that plaintiff, in his application for the insurance, 
made a false statement in answer to the question as to whether he had previously 
sustained losses by fire. Question 9 in the application reads: 
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_ “Have you ever suffered loss by fire? If so, give complete answers to ques- 
tions on reverse side of application.” 

To which the application filed in evidence shows he answered “no.” 

On the trial of the case, plaintiff offered to prove that the application, in so 
far as it shows that he answered said question in the negative, is incorrect; that, 
as a matter of fact, when he signed the application the word “no” was not written 
into it. The defendant objected to this testimony on the ground that oral testi- 
mony was not admissible to vary, amend, or explain the written application because 
the signature to the application is admitted, and the plaintiff is estopped to set up 
any conditions of fact other than as shown in the written application. This objec- 
tion was sustained by the court on the ground that “there is no allegation in his 
petition of fraudulent alterations in the application for the insurance, and without 
such the question could not be gone into on the trial.” We think the district court 
erred in this ruling. The plaintiff, at the time he filed his suit, could not forsee the 
defense which would be offered. His attorney did not have before him either the 
policy of insurance or the application which plaintiff had signed. Plaintiff’s con- 
tention is that the word “no,” in answer to said question, was not written into the 
application at the time he signed it. If the application for the policy be in fact a 
forgery, in so far as the answer to that question is concerned, plaintiff should be 
permitted to prove that fact. He could not plead against the defense made. 

“When the defendant, in his answer, alleges on his part new facts, these shall 
‘be considered as denied by the plaintiff; therefore neither replication nor rejoinder 
shall be admitted.” C. P. art. 329, and authorities cited thereunder; Keystone Life 
Insurance Co. of La. v. Von Schlemmer, 122 La. 280, 47 So. 606. 

Counsel for defendant, in support of his contention that no oral testimony on 
this point was admissible in the absence of any allegation that the application for 
the insurance was a forgery, cites the case of Davega & Co. v. Crescent Mutual In- 
surance Co. of New Orleans, 7 La. Ann. 228. That case is not in point. The con- 
troversy in that case was over the question as to what kind of protection the as- 
sured was given under the policy, it appearing that there was a misunderstanding be- 
tween the insurance company and the assured, and the court held that if the policy, 
which was in the hands of the plaintiff at the time he brought the suit, was not 
properly filled out so as to express the intention of the parties, plaintiff should have 
alleged that fact and asked that the policy be reformed so as to conform to the 
facts and the understanding of the parties. It is different in the case at bar. The 
application for the insurance was not in the hands of the plaintiff at the time he 
filed his suit, but was in the hands of the defendant company, and plaintiff could 
not foresee that there had been something written into the policy, as he claims, 
which was not written therein at the time he signed it, and therefore he could not 
plead against such a defense. 

Under the article of the Code of Practice above quoted, the special defense set 
up by defendant is considered denied by plaintiff, and he has the right, under our 
svstem, to meet that defense by introducing testimony to contradict it. 

’ We express no views on the merits of the case, but think the court erred in re- 
fusing to admit the testimony which plaintiff offered on the point. 

For the reasons assigned, the judgment appealed from is set aside, and the 
case is remanded to the lower court for a new trial; costs of this appeal to be borne 
by the appellee; all other costs to await the final result. 
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AMERICAN MUT. FARM & DWELLING HOUSE FIRE INS. CO. v. 
KVANBECK. (No. 27144.) 
Supreme Court of Minnesota. April 12, 1929. 
224 Northwestern Reporter 851. 
(Syllabus by the Court.) 
INSURANCE—SUBSCRIPTION TO GUARANTY FUND OF MUTUAL FIRE 

INSURANCE COMPANY HELD SUPPORTED BY CONSIDERATION; 

PROMISE TO PAY WAS IMPLIED FROM SUBSCRIPTION TO GUAR- 

ANTY FUND IN MUTUAL FIRE INSURANCE COMPANY; TENDER 

OF CERTIFICATE FOR UNPAID SUBSCRIPTION TO GUARANTY 

FUND OF MUTUAL FIRE INSURANCE COMPANY WAS NOT NEC. 

ESSARY BEFORE COMMENCING SUIT; ALTERATION IN SUB- 

SCRIPTION TO GUARANTY FUND OF MUTUAL FIRE INSURANCE 

COMPANY TO CHANGE AMOUNT HELD NOT MATERIAL; FRAUD 

IN OBTAINING SUBSCRIPTION TO GUARANTY FUND OF MUTUAL 

FIRE INSURANCE COMPANY HELD FOR JURY. 

In the subscription to a guaranty fund of a mutual fire insurance company here 
involved, held there was a consideration therefor; a promise to pay was implied; 
a tender of a certificate for an unpaid subscription was not necessary before com- 
mencing suit; the alteration made in the subscription paper was not material, it not 
affecting the rights or oblagations of the subscriber; the question as to fraud in 
obtaining the subscription was one for and properly submitted to the jury. 

(For other cases, see Insurance, Dec. Dig. § 60.) 

Appeal from District Court, Lyon County; A. H. Enersen, Judge. 

Action by the American Mutual Farm & Dwelling House Fire Insurance Com- 
pany against H. K. Kvanbeck. Verdict for plaintiff, and, from an order denying 
his motion for new trial, defendant appeals. Affirmed. 


Murphy, Johnson & Ward, of Wheaton, and C. L. DeReu, of Marshall, for ap- 
pellant. 


Hall & Catlin, of Marshall, for respondent. 
Hiiton, J. Defendant appeals from an order denying his motion for a new trial. 


Action by plaintiff, a Minnesota corporation, to recover $600 and interest, the 
balance on an unpaid subscription made by defendant to a guaranty fund. The jury 
returned a verdict in favor of plaintiff for the full amount claimed. 

Plaintiff was organized in January, 1925, and licensed to issue policies on Oc- 


tober 14, 1925. On August 29, 1925, by the unanimous vote of its board of direc- 
tors, a resolution was adopted creating a guaranty fund. This resolution recited 
that it appeared advisable and in the best interests, and for the protection, of the 
policy holders to establish a guaranty fund in accordance with a named by-law of 
the association and state laws therein referred to (now section 3548, Mason, Minn. 
Statutes 1927). The language of the subscription paper was somewhat indefinite, 
yet its purpose and intent was easily ascertainable. Defendant subscribed for 20 
certificates. On two different occasions he paid $200 and received 8 certificates. 
Not having paid for any of the other 12 certificates subscribed for, this suit was 
brought. 

Defendant’s contentions are that the plaintiff had no authority to take subscrip 
tions: that defendant’s signature to the subscription list was without consideration; 
that the certificates were never tendered him; that the subscription did not constitute 
a contract; that the same was procured from him through fraud; and that the sub- 
scription was altered and changed after he signed it. The errors assigned go to 
the propositions stated. We have examined the objections made as to certain por- 
tions of the charge to the jury and as to the court’s rulings on the admission of evi- 
dence. We find no error therein. 

The statutes provide for the establishment of a guaranty fund by companies 
such as plaintiff is, and it had authority to take subscriptions therefor. The sub- 
scription instrument, as received in evidence, was headed: “Subscription to Guaran- 
ty Fund Certificates (Capital Stock) of American Mutual Farm & Dwelling House 
Fire Insurance Company, Minneota, Minn. Amount authorized $20,000.00. Certi- 
ficates (Shares) $50.00 each payable by cash or by installment of $10.00 balance 
being paid later. Dividend of 10 per sent. payable annually. Limit of 20 shares for 
one person. Shares are Non Assessable. “The holder of each Guaranty Fund Cer- 
tificate shall be liable to the company for the amount which has not been paid in 
thereon and no more. (Resolution No. 7.)’ For to learn the full rights of these 
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certificates see resolutions attached hereto and the State Laws applying.” Then fol- 
lowed the names of subscribers, their addresses, number of shares and amount taken 
by each. Attached was a copy of the resolution. Defendant’s name appears in 
the list of subscribers which shows that he subscribed for 20 shares, amounting to 
$1,000 with $400 paid thereon. Defendant signed the subscription paper on Septem- 
ber 8, 1925. 

It was necessary that there be, in the subscription paper, an express promise 
to pay. There was an implied promise. The object to be attained by signatures on 
the subscription was manifest. There was, under the evidence in this case, a con- 
sideration for such promise, and defendant’s action in paying for 8 shares clearly 
indicates the meaning and understanding he had of the transaction and of the docu- 
ment he signed. A demand was made upon defendant for payment of his sub- 
scribed for and unissued certificates before suit was brought. Upon such payment 
he would be entitled to receive and would have received them as he had those for 
which he had already paid. It was not necessary for the certificates to be tendered 
or delivered to him prior to the time of payment therefor. The same rule main- 
tains here as in a case of subscriptions for stock in a corporation. The subscrip- 
tion amounted to an enforceable contract. Marson v. Deither, 49 Minn. 423, 52 N. 
W. 38; Nulton v. Clayton, 54 Iowa, 425, 6 N. W. 685, 37 Am. Rep. 213; Holland v. 
Duluth Mining Co., 65 Minn. 324, 68 N. W. 50, 60 Am. St. Rep. 480; Wood Har- 
vester Co. v. Robbins, 56 Minn. 48, 57 N. W. 317; Columbia Electric Co. v. Dixon, 
46 Minn. 463, 49 N. W. 244; 14 C. J. 528, 536; 3 L. R. A. 797, note; 4 L. R. A. 507, 
note; 7 R. C. L. 221 et seq. 

The question whether defendant’s subscription was obtained through fraud was 
one of fact for and properly submitted to the jury, which, by its verdict, decided 
against defendant upon whom rested the burden of proof. This result is sufficiently 
supported by the evidence. On July 5, 1927, after an examination made, the state 
insurance commissioner criticized the manner in which the company had been con- 
ducted, and called attention to the fact that an amount was still due from guar- 
anty fund subscribers for unpaid balances on their subscriptions. He expressly 
stated that if the company was to continue its business such unpaid balances must 
be collected. The original subscription list provided for a maximum issue of $10,- 
000. Subsequent to November 7th and after defendant had subscribed, the figure 1 
was changed to 2 by the secretary of the company without any instructions so to do. 
The resolution hereinbefore referred to and which was attached to the subscription 
list when plaintiff signed it, provided that “the Secretary of the company be, and 
he hereby is authorized to receive subscriptions to said Guaranty Fund to the 
amount of $10,000.00 until and unless the amount is changed by resolution of the 
Board of Directors.” On November 7, 1925, at a meeting of the board, a resolution 
was adopted in the exact language above quoted except that the figures $10,000 were 
changed to $20,000. As a matter of fact, the total amount of guaranty certificates 
subscribed for was only $7,300. There was not, under the circumstances, such a 
material alteration as to avoid the subscription. The rights and obligations of de- 
fendant were in no manner affected. Herrick v. Baldwin, 17 Minn. 209 (Gil. 183), 
10 Am. Rep. 161; Board of Com’rs of Renville County v. Gray, 61 Minn. 243, 63 
N. W. 635; O. N. Bull Remedy Co. v. Clark, 109 Minn. 396, 124 N. W. 20, 32 
L. R. A. (N. S.) 519, 18 Ann. Cas. 413; 1 Dunnell, Minn. Dig. (2d Ed.) § 260. 


We reach the conclusion that the order appealed from should be and it is hereby 
affirmed. 


Affirmed. 
CORYELL v. OLD COLONY INS. CO. et al. (No. 26547). 
Supreme Court of Nebraska. April 5, 1929. 
224 Northwestern Reporter 684. 


(Syllabus by the Court.) 


INSURANCE—DAMAGE FROM SOOT, SMOKE, AND VOLATILIZED OIL 
ESCAPING FROM FURNACE WAS NOT RECOVERABLE UNDER 
POLICY COVERING DIRECT LOSS OR DAMAGE BY FIRE. 

Where a policy of insurance covers “direct loss or damage by fire” and the 
loss and damage for which recovery is sought was occasioned by soot, smoke and 
volatilized oil accompanying them and escaping from the open door of an oil burn- 
ing furnace at all times operated and controlled by the insured alone; where the 
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flames from the furnace extended outside the open door thereof but did not ignite 
or burn any of the property insured and were extinguished as soon as the door was 
closed and the oil turned off; and where it is not shown that the furnace door was 
opened accidentally, by an explosion or otherwise; held, that the loss and damage 
was not contemplated by the contract of insurance and the insured cannot recover. 


(For other cases, see Insurance, Dec. Dig. § 421.) 


Appeal from District Court, Lancaster County; Broady, Judge. 

Action by L. L. Coryell against the Old Colony Insurance Company and an- 
other. Judgment for defendants, and plaintiff appeals. Affirmed. 

Sterling F. Mutz, of Lincoln, for appellant. 

C. C. Flansburg, of Lincoln, for appellees. 

Heard before Gross, C. J., and Dean, Good, Thompson, Eberly, and Day, JJ., 
and Redick, District Judge. 

Goss, C. J. This was an action to recover on fire insurance policies. A jury 
was waived and the case was tried to the court. Judgment was entered in favor 
of the defendants. Plaintiff appealed. 

In his petition plaintiff alleged that he was the owner of the dwelling-house in 
question; that he insured it by the policies set out; that he performed all the terms 
and conditions to be performed on his part; that while the insurance was in effect 
he “suffered a loss by fire, said property having been burned and smoked to the 
plaintiff's damage in the sum of $1,000;” and that upon notice of loss the defend- 
ants waived proof of loss, denied liability and advised plaintiff to bring suit. 

The defendants demurred to the petition in the first paragraph of the answer; 
and in the second and last paragraph thereof, without waiving the demurrer, the 
defendants admit their corporate existence, admit their right to do business in 
Nebraska, admit the issuance of the policies, and deny each and every other allega- 
tion contained in the petition. 

On the trial the parties stipulated in writing some facts definitely, and then 
stipulated that if plaintiff were called as a witness he would testify to certain things 
fully set out, and that these things should be given the same force and effect as if 
he were sworn and testified. The written stipulation was received in evidence with- 
out objection. Among these things so stipulated to be considered as testified to by 
the plaintiff it appeared: That the house was heated by a furnace installed for that 
purpose and having an oil burner, controiled by a thermostat set at 73 degrees and 
not changed at any time under consideration; that about midnight on April 14, 
1926, plaintiff went to his furnace in the basement, inspected it and found it was 
working properly and made no adjustment of it; that he awakened about 5 o'clock 
in the morning of April 15, went to the furnace to ascertain the cause and “found 
that the furnace door, which he had left closed upon retiring about midnight, 
had been opened by some process in the absence of plaintiff, the cause of said door 
being open being unknown to plaintiff’; that the flames from the oil burner were 
shooting out of the open door from three to five feet, striking the asbestos covered 
heat pipes near the ceiling of said basement room, “blackening and charring the 
covering on the heat pipe”; that with an iron bar plaintiff shut the furnace door; 
that the plaintiff then turned off the oil and the fire subsided; that the soot, smoke 
and oil therefrom which had accumulated over the rooms of the house required 
re-decoration of the house and time and labor; that the damage was in the sum 
of $1,000; and that the flames “did not ignite or burn any other part of the house 
than the asbestos covering on the pipes” aforesaid. 

Plaintiff was present at the trial and testified supplementing his testimony 
given in the stipulation. On direct examination he testified that the furnace door 
was closed when he retired between midnight and 1 o’clock. 

On cross-examination he testified that he always opened the furnace door at 
night to inspect the furnace and that he did so on this occasion. The door fast- 
ened by a “lip on the edge of the door that traveled up an inclined plane and 
dropped in a slot.” He thinks the lip was in the slot when he left it that night. 
On further cross-examination he answered in the affirmative a question framed to 
show that he has no independent recollection of closing the door, only because 
he always did so and thinks he did it that night. He gave his theory that the 
door was opened by some force from the inside. His judgment was that the vol- 
ume of flame was greater when he shut the door in the morning than at night, 
greater than when it was burning around the ignition plate. On redirect-exami- 
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nation he testified that he was very sure he closed the door at night. There was 
no expert testimony nor any evidence based on experience or observation to indi- 
cate that such a furnace door might be opened accidentally from the inside or by 
any force operating from the inside. On cross-examination plaintiff admitted that 
nothing was burned in the furnace room, stating that it was fire-proof. 

‘The defendants claim (1) that the damage was caused by the plaintiff’s own 
negligence in leaving the door open; and (2) that the fire was a “friendly” fire 
and not a “hostile” fire. 

The general rules of pleading relating to contracts apply to actions on insur- 
ance contracts. It was incumbent on plaintiff to allege that he performed all the 
terms and conditions precedent on his part. 26 C. J. 492, § 693. This he did. “The 
general requirement as to averring performance of conditions and warranties re- 
lates only to affirmative warrant-es and conditions precedent; it is not necessary 
to negative the occurrence of facts which would constitute a breach of a promis- 
sory warranty or condition subsequent.” 26 C. J. 493, § 693; 14 R. C. L. 1431, § 
591. “He need not as a rule anticipate affirmative defenses either by positive or 
by negative allegations.” 26 C. J.-496, § 701. 

No negligence of plaintiff, either by reason of leaving the furnace door open 
or otherwise, was pleaded by the defendants in their general denial. The judg- 
ment of the trial court is general. It contains no specific findings of fact, nor 
does the bill of exceptions show any opinion or statement from the court as to 
the ground on which he rendered judgment. In view of the pleadings and the 
rules ordinarily governing them and of the general trend of the evidence in the 
case, we infer that the judgment was based upon a conclusion of the trial court 
that, under the law and the evidence, the defendants were free from liability be- 
cause the fire had its origin in the furnace and because this particular situs and 
this particular fire constituted the source from which the damaging elements 
emanated. However, in stating that negligence was not pleaded as a defense; we 
do not wish to be understood as eliminating the proper force of the evidential 
facts relating to the furnace door being open when the damage was done, and 
that this was the means by which the fire, smoke, and other elements complained 
of, reached the interior of plaintiff’s house, instead of going up the chimney. 


In policies insuring against “direct loss or damage by fire,” as was the case 
here, an actionable fire is frequently called a “hostile fire” to distinguish it from 
a non-actionable fire, which is called a “friendly fire”, that is, a fire intentionally 
built within a stove or furnace or in some other proper place contemplated by 
both the insured and insurer. The general rule seems to be that the insurer is not 
liable for the consequences of a friendly fire so long as the fire itself is confined 
within the limits of the proper agencies employed for the purpose; and if a friend- 
ly fire get out of bounds so as to ignite property insured and thus to damage it, 
or so as to cause a second fire with consequent damage by reason of such second- 
ary fire, it will be considered a hostile fire, for whose damages the insurer is lia- 
ble. 26 C. J. 340, §§ 429, 430; 14 R. C. L. 1216, § 396; Cooley’s Briefs on Insur- 
ance, 4933—4935. 

In Way v. Abington Mutual Fire Insurance Co., 166 Mass. 67, 43 N. E. 1032, 
R. A. 608, 55 Am. St. Rep. 379, where the damage was caused by the soot in a chim- 
ney becoming ignited, it was called a hostile fire. In the opinion the court cited 
the English case of Austin v. Drew, 4 Camp. (Eng.) 360, often cited as a leading 
example of a fire held to be friendly. Sugar was damaged by excessive heat, but 
the fire causing this heat remained in the place provided for it. This latter case is 
very thoroughly analyzed and discussed by that eminent jurist Caleb Cushing. We 
content ourselves, as to Austin v. Drew, with a reference to Judge Cushing’s opin- 
ion in Scripture v. Lowell Mutual Fire Ins. Co., 10 Cush. (Mass.) 356, 57 Am. Dec. 
111. This later case has been cited to us. We do not find it very analagous to 
the case at bar. A boy took a cask of gunpowder to the attic of the insured house 
and fired the gunpowder with a match. It caused damage both by explosion and 
by combustion. On the theory that the ignition of the gunpowder was the proxi- 
mate cause of both the combustion and the explosion, the court held that the dam- 
ages for both were covered by the insured. This ignition patently was hostile. 

Cannon vy. Phoenix Ins. Co., 110 Ga. 563, 35 S. E. 775, 78 Am. St. Rep. 124, was 
a case arising when the insured was “arranging a stove” on the ground floor, the 
pipes of which extended through the ceiling and through the second story of the 
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building. These pipes disengaged at the ceiling of the second floor. When a fire 
was built in the stove, smoke and soot escaped in the second story and damaged 
goods there. It was held that it was a friendly fire and that damages caused by 
water used in cooling a portion of the ceiling heated by the pipe but not actually 
ignited could not be recovered under the policy covering “all direct loss or dam- 
age by fire.” 

In Lavitt v. Hartford County Mutual Fire Ins. Co., 105 Conn. 729, 136 A. 572, 
damage was done to an insured house and contents by reason of a defect or de- 
fective action of an oil burning furnace. As in the instant case, as soon as it was 
discovered and the oil was turned off, the fire ceased. The court was bound by 
the finding of the trial court that there was no actual ignition of a board attached 
to a ceiling in the cellar because the board about which the oral testimony was con- 
flicting had not been preserved for review. The plaintiff had™testified that this 
board was aflame when he entered the cellar. The court held that “fire” as used 
in the policy “was not restricted to its technical or scientific meaning, but was in- 
tended in the sense of ignition, including its action in charring, scorching, cracking, 
smoking, or heating though no flame be seen.” By reason of the state of the rec- 
ord, the fire was held to be a friendly fire and plaintiff’s claim of error was den- 
ied. 


In Hansen v. Le Mars Mutual Ins. Ass’n, 193 Iowa, 1, 186 N. W. 468, 20 A. 
L. R. 964, plaintiff lit the oil burners under a boiler of water to heat it for the 
family washing and went back to bed. An hour later he was awakened by the 
smoke and soot which filled the house. He averred that the flames extended nearly 
to the top of the boiler and emitted in great quantities the smoke and soot com- 
plained of. He turned down the burner and the fire went out. There was no evi- 
dence that there was any leak or that the oil in the tank had ignited. Held, that 
plaintiff could not recover. 


The plaintiff relies-on O’Connor v. Queen Ins. Co., 140 Wis. 388, 122 N. W. 
1038, 5 LR. A. (N. S.) 501, 133 Am. St. Rep. 1081, 17 Ann. Cas. 1118. 
Plaintiff’s servant built in the furnace a fire of material highly inflammable and 
not intended to be used. It caused intense heat and great volumes of smoke and 
soot to escape through the registers to the rooms and thus damaged the property 
insured. While the syllabus states there was no ignition outside the furnace, the 
opinion says that “around the mop boards was burned and the mop boards Dlister- 
ed; the wall paper charred and burned and the chimney cracked from the excessive 
heat”; and “the fire was extraordinary and unusual, unsuitable for the purpose 
intended, and in a measure uncontrollable, besides being inherently dangerous be- 
cause of the unsuitable material used.” It was held to be a hostile fire. Judge 
Marshall filed a dissenting opinion, reviewing many cases and expressing the opin- 
ion that the majority opinion had gone “heyond any substantial support in the 
books.” The majority of the Wisconsin court felt justified in the opinion, probab- 
ly because of the “extraordinary and unusual” development of what otherwise 
might even by them have been found to be a friendly fire. The opinion seems 
out of step with the general trend. It was not followed in Hansen v. Le Mars 
Mutual Ins. Ass’n, 193 Iowa, 1, 186 N. W. 468, 20 A. L. R. 964, but the opinion 
there contents itself by quoting the Wisconsin court’s description of the “extra- 
ordinary and unusual,” “in a measure uncontrollable, besides being inherently dan- 
gerous,” fire. In 6 Cooley’s Briefs on Insurance, 4933, in discussing the rule that 
damage, without ignition, resulting from a friendly fire, is not covered by the 
ordinary policy, the author refers to the O’Connor Case alone as an example 
where “the rule above stated is materially qualified” and expressly refers to the 
dissenting opinion of Judge Marshall therein. 


Appellant cites City of New York Ins. Co. v. Gugenheim, 7 S. W. (2d) 588, 
decided by Court of Appeals of Texas, July 14, 1928. The facts recited in that case 
show that the oil which was used as fuel in furnace escaped into the air jacket 
or compartment outside of the combustion chamber, and was there ignited when 
the fire in the furnace proper became hot enough to heat the air sufficiently in 
the air compartment. “The smoke and soot from the oil burning in the air com- 
partment went through the air vents into the house and damaged the furniture, 
fixtures, and walls to the amount agreed upon.” The opinion cites and discusses 
numerous cases illustrative of the distinction between a friendly and a hostile fire 
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and follows what it seems to consider the proper rule, that this secondary fire was 
a hostile fire. 

Appellant also cites and relies on Pappadakis v. Netherlands Fire & Life Ins. 
Co., 137 Wash. 430, 242 P. 641, 49 A. L. R. 402, “where fire escaped from a crack 
in the top of a bakery oven, until the flame heated an automatic sprinkler head, 
releasing and throwing a large quantity of water over the bakery and damaging 
the bakery and stock therein.” The court held that the fire was a hostile fire on 
the expressed conclusion that it was “a fire out of place.” Of course, the fact 
that the fire escaped from an accidental crack in the top of the oven would 
seem to differentiate the facts to that extent from an escape of fire from 
an open furnace door as in the instant case. The opinion discusses Cabbell 
v. Milwaukee Mechanics’ Ins. Co., 218 Mo. App. 31, 260 S. W. 490, also 
cited by appellan® and describes it as a case where a furnace in a _ base- 
ment of a dwelling exploded and threw out upon the basement floor live 
chunks of coal, and it was there held that the live coals, thus thrown out from 
the furnace, would constitute actual ignition outside of the furnace so as to come 
within the terms of the rule stated. We have read the Cabbell opinion and are 
unable to say whether the policy was like that in suit here or not, but there is 
an intimation in the syllabus that it was a broader policy. The syllabus contains 
this: “Where a policy, by its express terms, insured owner against loss or dam- 
age to his buildings by fire, it was broad enough to include all fires, and to cover 
the damage arising from smoke and soot resulting from the explosion of a hot 
water plant.” 

To the extent, if any, that the cases cited and heretofore discussed have not 
distinguished or are not distinguishable, we do not regard them as of authority 
to modify what we conceive to be the settled rule applicable to the case under 
review. We are of the opinion that the correct rule to be applied to the particular 
situation is this: Where a policy of insurance covers “direct loss or damage by 
fire’ and the loss and damage for which recovery is sought was occasioned by 
soot, smoke and volatilized oil accompanying them and escaping from the open 
door of an oil burning furnace at all times operated and controlled by the insured 
alone; where the flames from the furnace extended outside the open door thereof 
but did not ignite or burn any of the property insured and were extinguished as 
soon as the door was closed and oi! turned off; and where it is not shown that 
the furnace door was opened accidentally, by an explosion or otherwise; it should 
be held that the loss and damage was not contemplated by the contract of insur- 
ance and the insured cannot recover. 

Moreover, in this case a jury was waived and the matter was tried to the 
court. No specific findings of fact were requested or made but the court found 
generally for the defendant. The inference is that he found as we have found, 
the issue of fact as to the unexplained open door in favor of the defendants. This 
finding has the same force and effect as if by a jury. We may not overturn it 


even if we might have found differently, unless it was clearly against the prepon- 
derance of the evidence. 


For the reasons stated in the opinion, the judgment of the district court should 


be affirmed. 
Affirmed. 


BARTINDALE v. AZTNA INS. CO. et al. (No. 9.) 
Supreme Court of New Jersey. April 11, 1929. 
145 Atlantic Reporter 633. 


1. INSURANCE—WHEN PROOFS OF LOSS WERE BASED ON TWO 
FIRES, VALUE WOULD NOT BE BASED ON DAMAGED CONDITION 
AFTER FIRST FIRE. 

Where proofs of loss under fire policy were based on two fires about a week 
apart, first of which was not serious, the property would not be valued according 
to damaged condition after the first fire. 


(For other cases, see Insurance, Dec. Dig. § 499.) 
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3. INSURANCE—RULE THAT VALUE AS RESPECTS RECOVERY ON 
FIRE POLICY IS PRICE THAT WOULD BE AGREED UPON BE- 


TWEEN WILLING PARTIES REFERS TO HYPOTHETICAL SALE 
AND HYPOTHETICAL PURCHASERS. 


Assuming that actual cash value as respects amount recoverable on fire policy 
means price that would be agreed upon between willing buyer and willing seller, 
the rule refers to a hypothetical sale and hypothetical purchasers. 

(For other cases, see Insurance, Dec. Dig. § 499.) 


Action by Jack W. Bartindale against the A®tna Insurance Company and 
others. On plaintiff’s rule to show cause after inadequate verdict in his favor. 
Rule made absolute. 


Argued October term, 1928, before Gummere, C. J., and Parker, J. 


George W. C. McCarter, of Newark, for plaintiff. 

Arthur T. Vanderbilt, of Newark, for defendants. 

Per CurtaM. This is a case of a fire loss. The jury awarded a verdict for the 
plaintiff, who claims the amount awarded is inadequate, and the rule to show 
cause is based on that ground. The policies covered a country house near South 
Plainfield and its contents. The jury found that plaintiff was entitled to $10,000 
on the house and $5,000 on the contents; it is claimed that both awards were in- 
adequate. 

{1] Before proceeding to the matter of value, we wish to clear away a minor 
point on which some of the argument for defendant is based. There were two 
fires, about a week apart. The first did some damage, but was not serious. The 
second resulted in a total loss of the house and contents. In support of the ver- 
dict, especially as to the contents, it is urged that as no claim was made on ac- 
count of the first fire, the property must be valued according to its damaged con- 
dition in taking account of the second. This, however, we deem untenable, be- 
= our reading of the proof of loss indicates that it is fairly based on both 

res. 

[2] We consider the award for personal property inadequate. The only sub- 
stantial evidence of its value was that of a professional appraiser, who had ap- 
praised it for insurance in the first instance and had set a total value of over 
$12,000 on it. As against this, he allowed on the trial for depreciation and minor 
changes in identity of the property, but his total was $11,400.75, as the fair value 
of the furniture, etc., in the market, and without any sentimental considerations. 
Much of it would be classed as antique; but it is common knowledge that antiques 
as such have a definite value in the market. The testimony of this witness was 
in no way substantially controverted. 


[3] Next, as to the house, it was a very old house, in a rather isolated coun- 
try situation, and the evidence about its value was contradictory. On this branch 
of the case we incline to think that the jury laid undue stress on the unavailabil- 
ity of the house for sale in the general market, the inordinate expenditure of the 
plaintiff's money upon it, ete. Accepting for present purposes, without specifi- 
cally holding as a general rule, that the phrase “actual cash value” means ordin- 
arily market value, or the price that would be agreed upon between a willing buy- 
er and a willing seller, it should be remembered, in a case of this kind, that as was 
said in Turnley v. Elizabeth, 76 N. J. Law, 42, at page 43, 68 A. 1094, referring 
to a statute (P. L. 1903, p. 398, § 6) making true value, the price the property 
“would sell for at a fair and bona fide sale by a private contract,” the criterion 
established by the statute is a hypothetical sale, and the buyers referred to are hy- 
pothetical purchasers. Otherwise an owner might build a house so costly as to 
escape all taxation, and by the same token an insurance company might escape all 
liability. Such a result would be manifestly unreasonable and could never have 
been intended by the language of the policies. 


The rule will be made absolute. 
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GOLDSTEIN v. NATIONAL LIBERTY INS. CO. OF AMERICA et al. 
Supreme Court, Kings County. August 21, 1928. 
234 New York Supplement 40. 

1. INSURANCE—FIRE INSURER, SETTING UP DEFENSE OF BREACH 
OF WARRANTY THAT PREMISES WERE IN COURSE OF CON- 
STRUCTION, NEED ONLY SHOW WARRANTY WAS NOT STRICTLY 
OR LITERALLY TRUE. 

In action on fire policy, insurer, setting up defense of breach of warranty that 
premises insured were in the course of construction when policy was issued, was 
not required to show utter and complete abandonment of construction, but it was 
sufficient to show that warranty was not strictly or literally true. 


(For other cases, see Insurance, Dec. Dig. § 277.) 


2. INSURANCE—WHERE CONSTRUCTION WORK HAD COMPLETELY 
CEASED SEVERAL MONTHS BEFORE FIRE POLICIES WERE OB- 
TAINED, PREMISES WERE NOT THEN “IN COURSE OF CONSTRUC- 
TION” AS WARRANTED. 

Where there was a full and actual cessation of construction, without even a 
watchman to guard premises, from January or February, 1927, when former owner 
became involved in financial difficulties, and only activity manifested by subsequent 
owner was in securing fire insurance policies on premses in following August and 
until fire occurred six or seven weeks thereafter, held premises were not “in course 
of construction” when policies were taken out, as warranted by insured. 

(For other cases, see Insurance, Dec. Dig. § 277.) 

3. INSURANCE—WARRANTY IN FIRE POLICIES THAT PREMISES 
WERE UNDER CONSTRUCTION HELD BINDING ON MORTGAGEE. 
Warranty in fire insurance policies that premises were then in the course 

of construction held binding on mortgagee. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


Action by Morris J. Goldstein against the National Liberty Insurance Com- 
pany and another. Decision in accordance with opinion. 


May, J. [1-3] I am of the opinion that the first defense interposed herein by 
the defendant has been established in fact and is sufficient in law. This defense 
rests upon the breach of the warranty that the premises were “in course of con- 
struction.” It was not incumbent upon the defendant to show utter and complete 
abandonment of construction, although the evidence is sufficient to warrant even 
such a finding; it is enough that it appears that the warranty was not “strictly or 
literally true,” and I so find. From the time in early January or February, 1927, 
when the then owner, Westburv Construction Company, became involved in finan- 
cial difficulties with numerous liens filed against its property herein to the time 
in March, 1927, when title was transferred to Schlowsky, there was full and actual 
cessation of construction, without even a watchman to guard the premises. This 
condition continued under Schlowsky ownership, for neither he nor the Schlowsky 
Company ever resumed, or manifested an intention to resume construction. The 
only activity manifested by Schlowsky which is apparent from the facts herein 
was in the direction of securing policies of insurance. When that was concluded 
with the defense in early August, the inactivity continued, with the fire following 
within six or seven weeks. Neither in fact nor by manifested intent can it be said 
that the premises were “in course of construction” at the time these policies were 
taken out, and the warranty to that effect was binding upon the plaintiff mort- 
gagee. 

The rule of the cases relied upon to the contrary by the plaintiff, such as 
Hastings v. Westchester Fire Ins. Co., 73 N. Y. 141, must be regarded as inappli- 
cable to a warranty such as we have here, in view of the later case in this depart- 
ment in Young Men’s Lyceum of Tarrytown v. National Ben Franklin Fire Ins. 
Co. of Pittsburgh, Pa. 177 App. Div. 351, 163 N. Y. S. 226. It is true that in 
the latter case the “mortgage clause” was not in the same terms as here involved, 
but the features of difference were in the opinions evidently regarded as a further 
or additional reason for the conclusion that was reached, independently of those 
differences. 





Fire | Wayne Nat. Bank v. National Bank of Lagrange 115 


WAYNE NAT. BANK v. NATIONAL BANK OF LAGRANGE. (No. 216.) 
(No. 216.) 
Supreme Court of North Carolina. April 17, 1929. 
147 Southeastern Reporter 691. 

1. INSURANCE—MORTGAGEE CANNOT HAVE BENEFIT OF POLICY 
TAKEN BY MORTGAGOR IN ABSENCE OF AGREEMENT, UNLESS 
POLICY IS ASSIGNED TO HIM. 

As a rule, mortgagee has no right to benefit of a policy of insurance taken, by 
the mortgagor, in the absence of an agreement to the effect, unless policy is as- 
signed to him. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

2. INSURANCE—WHERE MORTGAGOR HAS DUTY TO PROCURE IN- 
SURANCE FOR MORTGAGEE’S BENEFIT, AS BETWEEN PARTIES, 
MORTGAGEE IS ENTITLED TO EQUITABLE LIEN ON PROCEEDS 
OF POLICY. 

Where the mortgagor is charged with the duty of taking out insurance for the 
benefit of the mortgagee as between the parties to the contract, mortgagee is en- 
titled to an equitable lien on the proceeds of the policy obtained by mortgagor. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 


3. INSURANCE—MORTGAGOR’S DUTY TO CARRY INSURANCE FOR 
MORTGAGEES HELD NOT AFFECTED BECAUSE IN WRITING IN 
ONE INSTANCE AND IN PAROL IN THE OTHER. 

Where mortgagor agreed in writing to carry insurance for the benefit of one 
mortgagee, and he was “required” to do the same thing for the benefit of, another 
mortgagee, that the agreement was in writing and the “requirement” in parol did 
not imply that duty with which the mortgagor was charged was less exacting in 
the one case than in the other. 

(For other cases, see Insurance, Dec. Dig. § 580[2].) 

4. INSURANCE—STANDARD MORTGAGE CLAUSE IN FIRE POLICY 
a AS SEPARATE INSURANCE OF MORTGAGEE’S INTER- 
Standard mortgage clause attached to fire policies operates as separate insur- 

ance of the interest of the respective mortgagees. 


(For other cases, see Insurance Dec. Dig. § 311[3].) 
5 lt tlic HAD INSURABLE INTEREST IN PROP- 
ERTY. 


Mortgagee had an insurable interest in property covered by fire policy. 

(For other cases, see Insurance, Dec. Dig. § 115[5].) 

6. INSURANCE—IF NEITHER OF TWO MORTGAGEES FOR WHOM IN- 
SURANCE WAS PROCURED HAS PRIORITY OF CLAIM OR LIENS, 
PROCEEDS OF POLICIES SHOULD ORDINARILY BE DIVIDED BE- 
TWEEN THEM IN PROPORTION TO RESPECTIVE CLAIMS. 

If neither of two mortgagees for whom insurance has been procured has any 
priority of claims or of liens, proceeds of policy should ordinarily be divided be- 
tween mortgagees in proportion to their respective claims, though it is otherwise 
if there is priority among claimants. 

(For other cases, see Insurance, Dec. Dig. § 581.) 


7. INSURANCE—CLAIM OF MORTGAGEE WHOSE MORTGAGE WAS 
FIRST RECORDED SHOULD FIRST BE PAID OUT OF FUNDS DE- 
RIVED FROM FIRE POLICY TAKEN FOR BENEFIT OF MORTGA- 
GEES (C. S. §§ 3311, 6420.) 

Where mortgagor procured insurance for benefit of mortgagee, whose mort- 
gage was registered December 14, 1920, and for the benefit of subsequent mortga- 
gee whose mortgage was not executed until May 11, 1925, claim of first mort- 
gagee should first be paid out of funds derived from policy under C. S. § 6420, 
providing that where, by terms of fire policy taken out by mortgagor, loss is pay- 
able to mortgagee for his benefit, company shall pay all mortgages in order of their 
Priority of claim, and in view of section 3311, by which priority is given to mort- 
gage which was first recorded. 

(For other cases, see Insurance, Dec. Dig. § 581.) 
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Appeal from Superior Court, Lenoir County; Henry A. Grady, Judge. 

Controversy without action upon an agreed statement of facts by the Wayne 
National Bank against the National Bank of La Grange. From the judgment, both 
parties appeal. Error. 


Controversy without action upon an agreed statement of facts. (1) The plain- 
tiff is a national banking association with its principal office in the city of Golds- 
boro, and the defendant is a national banking association with its principal ae of 
business in the town of La Grange. (2) At the dates herein set forth, J. E. Jones 
of La Grange was the owner of three lots of land on which were situated two 
storage warehouses, which also he owned. (3) On December 4, 1920, J. E. Jones 
and his wife executed and delivered to M. T. Dickinson a deed of trust convey- 
ing the property above described to secure the payment of a note for $15,000, due 
60 days from date, executed by said Jones, and made payable to the order of him- 
self, and by him negotiated to the plaintiff bank. The deed of trust was recorded 
December 14, 1920. (4) On May 11, 1925, J. E. Jones and wife executed and 
delivered to the defendant a mortgage on the property above described as security 
for the payment of a note for $5,000 due October 1, 1925, executed by said Jones 
and his wife to said bank. The mortgage, which was duly registered, contains the 
following clause: “The parties further covernant and agree that they will effect- 
uate and maintain a policy of fire insurance on the buildings situate on said prop- 
erty in the amount of $5,000, for the benefit of the party of the second part, the 
policy to carry the New York standard loss payable clause duly attached thereto in 
favor of the party of the second part, with the understanding and agreement that 
if the party of the first part shall fail to maintain such insurance, then the party 
of the second part may do so and the premium paid therefor shall be secured by 
this mortgage, the amount of such premium in that event to be deemed part of the 
principal indebtedness hereby secured.” (5) The plaintiff required said Jones to 
take out and carry the fire insurance hereinafter mentioned, and had in its posses- 
sion said fire insurance policies. (6) The said J. E. Jones, on the 21st day of De- 
cember, 1927, effected fire insurance in his name on the storage warehouses on 
said lands above described in the Globe & Rutgers Fire Insurance Company, to 
which was attached a New York standard mortgage clause with full contribution, 
in which, among other things, it is provided “loss or damage,” if any, under this 
policy, shall be payable to Wayne National Bank of Goldsboro, N. C., and the Na- 
tional Bank of La Grange, as mortgagee (or trustee), “as interest may appear.” 
On other dates, but after the execution of said mortgages and prior to the de- 
struction of the buildings by fire as hereinafter set forth, the said J. E. Jones ef- 
fected fire insurance in his name on the said storage warehouses on said lands 
above described, in five other fire insurance policies issued by four insurance com- 
panies, to each of which was attached the New ork standard mortgage clause, 
payable in the identical manner as in the clause attached to the Globe & Rutgers 
Fire Insurance policy mentioned hereinbefore in this paragraph; that is, “loss or 
damage, if any, under this policy, shall be payable to Wayne National Bank of 
Goldsboro, N. C., and the National Bank of La Grange, as mortgagee (or trustee) 
as interest may appear”; the aggregate amount of the fire insurance in all six of 
said policies being $20,000. (7) On January 15, 1928, the buildings on the lots 
above described which were covered by the insurance policies were injured by fire, 
and the loss was adjusted by all the parties claiming an interest therein, and there 
was paid by the insurance companies for the damage to said buildings amounts 
aggregating $11,250, represented by checks of said company payable to J. E. Jones, 
the Wayne National Bank, and the National Bank of La Grange. (8) At the time 
of the fire, there was due the plaintiff the sum of $12,760, with interest from Oc- 
tober 1, 1927, and there was due the defendant the sum of $5,000, with interest 
from January 15, 1926. 


The plaintiff contends that it is entitled to the entire amount of the moneys 
paid under said insurance policies; the amount due the plaintiff being in excess 
of the total amount of the fire insurance collected. It is contended by the defend- 
ant that it is entitled to one-half of said moneys if the indebtedness secured to it 
equals one-half of the said fire insurance fund so collected and now on deposit 
in the plaintiff bank, but that, since the entire indebtedness to the defendant is 
$5,000, with interest from January 15, 1926, until paid, which is less than one-half 
of the fire insurance fund, the defendant is entitled to $5,000, with interest from 
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January 15, 1926, and that the plaintiff is entitled to the excess of said insurance 
fund over the amount of $5,000 and interest. It was adjudged at the hearing that 
the plaintiff pay to the defendant the sum of $5,000 out of the moneys now in hand, 
and that it retain the balance, to be applied by it on the indebtedness due it by said 
Jones, both sums to be credited on all of his indebtedness which said banks hold 
against said Jones. 

From this judgment the plaintiff appealed, assigning as error the failure to 
hold that plaintiff is entitled to the whole of the proceeds of said insurance poli- 
cies, to wit, the sum of $11,250; and the defendant appealed, assigning for error the 
failure to allow the defendant interest on $5,000 from January 15, 1926, untii paid. 

Dickinson & Freeman, of Goldsboro, for plaintiff. 

Rouse & Rouse, of Kingston, for defendant. 

Apams, J. The defendant makes the point that it has an equitable claim to the 
insurance fund, to the extent of the indebtedness due it, by reason of the provi- 
sion in its mortgage that the mortgagor would insure the buildings for its benefit; 
and to support this position the defendant cites Wheeler v. Factors & Traders’ In- 
surance Co., 101 U. S. 439, 25 L. Ed. 1055. 

[1, 2] We understand the principle to be that, as a rule, a mortgagee has no 
right to the benefit of a policy taken by the mortgagor, in the absence of an agree- 
ment to this effect, unless the policy is assigned to him; but, where the mortgagor 
is charged with the duty of taking out insurance for the benefit of the mortgagee, 
as between the parties to the contract, the mortgagee is entitled to an equitable lien 
on the proceeds of the policy obtained by the mortgagor. Wheeler v. F. & T. 
Ins, Co., supra; Thomas v. Vonkapff’s Ex’rs. 6 Gill & J. (Md.) 372; Chipman v. 
Carroll, 53 Kan. 163, 35 P. 1109, 25 L. R. A. 305, and note; Fitts v. Grocery Co., 
144 N. C. 463, 57 S. E. 164. In the case last cited, it is said that, where the mort- 
gagor has covenanted that he will keep the mortgaged premises insured for the 
benefit of the mortgagee and then effects insurance in his own name, equity will 
treat the insurance as effected under the agreement, and will give the mortgagee 
his equitable lien. In this connection it may be noted that the case of Dunlop v. 
Avery, 23 Hun, 509, cited in the defendant’s brief, was reversed by the Court of 
Appeals of the state of New York. 89 N. Y. 592. 

[3, 4] But how is the defendant’s argument on this point applicable to the facts? 
The mortgagor agreed to carry insurance for the benefit of the defendant, and 
he was “required” to do the same thing for the benefit of the plaintiff. That the 
agreement was in writing and the “requirement” in parol does not imply that the 
duty with which the mortgagor was charged was less solemn or exacting in the one 
case than in the other. Swearingen v. Ins. Co., 52 S. C. 309, 20 S. E. 722. Further- 
more, all the policies procured by the mortgagor were intended to provide and did 
provide for the protection of both parties; they were payable to the plaintiff and 
to the defendant “as interest may appear.” The New York standard mortgage clause 
was attached to each of the policies, and this clause operates as a separate insurance 
of the mortgagee’s interest. Bank v. Ins. Co., 187 N. C. 97, 121 S. E. 37; Everhart 
v. Ins. Co., 194 N. C. 494, 140 S. E. 78; Welch v. Ins. Co., 196 N. C. 456, 146 S. E. 
216. 

[5] The defendant insists that it had an insurable interest in the property, and 
that, without regard to its right to an equitable lien, it was assured as to indemnity 
by the New York standard mortgage clause. There can be no doubt that the 
defendant had such insurable interest. Joyce on Insurance (2d Ed.) §§ 1036, 1037; 
Ins. Co. v. Reid, 171 N. C. 513, 88 S. E. 779. But there is a difference between insur- 
ance of the mortgagee’s interest and insurance of the mortgagor’s interest for the 
benefit of the mortgagee—a difference, likewise, between the mortgagor’s executed 
and unexecuted covenant to take insurance for the protection of the mortgagee. 
Joyce on Insurance (2d Ed.) § 104. In this case the relation of the parties is deter- 
minable by the executed contract; the direct question being whether the interest of 
the parties in the proceeds of the policies is to be adjudicated upon the basis of 
Priority of mortgage liens or upon that of a personal contract without regard to 
such priority. Batts v. Sullivan, 182 N. C. 129, 108 S. E. 511, is not authority for 
the position that liens upon property should be disregarded, because there the policy 
taken out by the tenant did not purport to protect the interest of the landlord. 

[6, 7] If neither of two mortgagees, for whom insurance has been procured, 
has any priority of claim or of liens, the proceeds of the policies should ordinarily 





118 The Insurance Law Journal, Vol. 73 [July, 1929 


be divided between the mortgagees in proportion to their respective claims; but it 
is otherwise if there is such priority among the claimants. 26 C. J. 449, § 588; 
Parker v. Ross, 73 Tex. 633, 11 S. W. 865; Lichtstern v. Forehand, 181 Wis. 216, 
194 N. W. 421. “The insurance money received by the mortgagee takes the place 
of the mortgaged property, and the mortgagee would receive it, if the debt was due 
and unpaid, as he would receive the mortgaged property which it represented to 
reasonably account for its use.” Jones on Mortgages (7th Ed.) § 410. The plain- 
tiff’s mortgage was registered December 14, 1920; the defendant’s was not executed 
until May 11, 1925. By virtue of our statute, priority is given to the mortgage 
which was first recorded. C. S. § 3311. Our conclusion is that the claim of the 
Wayne National Bank should first be paid out of the funds derived from the policies 
of insurance. This conclusion finds support in C. S. § 6420, which provides that, 
where by the terms of a fire insurance policy taken out by a mortgagor loss is pay- 
able to a mortgagee for his benefit the company shall pay all mortgages in the 


order of their priority of claim. For this reason it is not necessary to consider the 
defendant’s apppeal. 


Error. 


MIDKIFF et al. vv. NORTH CAROLINA HOME INS. CO. (No. 349.) 
Supreme Court of North Carolina. April 24, 1929. 
147 Southeastern Reporter 812. 

1. INSURANCE—STANDARD FIRE POLICY LIMITS RIGHTS OF PART- 
IES; EACH BEING PRESUMED TO KNOW ALL TERMS AND CONDI- 
TIONS (C. S. §§ 6436, 6437). 

A standard policy of insurance under C. S. §§ 6436, 6437, limits the rights and 
liabiliteis of insurer and insured, and each party is presumed to know all the terms, 
provisions, and conditions included in the policy. 

(For other cases, see Insurance, Dec. Dig. § 146[4].) 


2. INSURANCE—KNOWLEDGE OF AGENT, AFTER FIRE POLICY 
BECOMES EFFECTIVE, OF INSURED’S BREACH, WILL NOT BE 
IMPUTED TO INSURER AS BASIS OF WAIVER (C. S. §§ 6436, 6437). 
Under standard fire insurance policy pursuant to C. S. §§ 6436, 6437, knowledge 

of insurer’s agent, after policy has become effective, of breach or violation by 

insured of provision or condition of policy, will not be imputed to insurer as basis 
of waiver. 
(For other cases, see Insurance, Dec. Dig. § 378[1].) 


3. INSURANCE—AGENT’S KNOWLEDGE, WHEN COUNTERSIGNING 
AND DELIVERING FIRE POLICY, THAT INSURED HANDLED 
EXPLOSIVES, IN VIOLATION OF POLICY CONDITIONS, CONSTI- 
TUTED WAIVER, AND PRECLUDED INSURER FROM DENYING 
LOSS. 

Knowledge of insurer’s agent, required to countersign standard fire policy, that 
insured handled explosives, in violation of express provision of policy, constituted 
waiver binding on insurer, precluding it from disputing liability after loss occurred. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 


4. INSURANCE—EVIDENCE THAT INSURANCE AGENT, WHEN DELIV- 
ERING POLICY, KNEW THAT INSURED CARRIED EXPLOSIVES IN 
STOCK, WARRANTED FINDING THAT INSURER WAIVED CONDI- 
TION AGAINST EXPLOSIVES. 

Evidence that insurance agent, at time of countersinging and delivering policy, 
knew insured kept explosives as part of stock of merchandise, held to warrant find- 
ing that insurer waived condition of policy against possession of explosives, contrary 
to policy conditions. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 


5. INSURANCE—EVIDENCE THAT AGENT ISSUING POLICY KNEW 
THAT INSURED HANDLED EXPLOSIVES HELD ADMISSIBLE TO 
SHOW WAIVER OF POLICY CONDITIONS. 

In action on standard fire insurance policy, evidence that insurer’s local agents 
issued policy with knowledge that insured kept explosives on premises held admis- 
sible to show waiver of condition against possession of such explosives. 

(For other cases, see Insurance, Dec. Dig. § 664.) 





Fire] Midkiff et al v. North Carolina Home Ins. Co. 119 


Appeal from Superior Court, Surry County; John H. Clement, Judge. 

Action by James B. Midkiff and another against the North Carolina Home 
Insurance Company. Judgment for plaintiffs, and defendant appeals. No error. 

This is an action on a policy of fire insurance issued by defendant company to 
plaintiffs on December 6, 1926. 

The plaintiffs, in consideration of the premium paid by them, were insured by 
said policy for the term of one year against loss or damage, to an amount not 
exceeding $1,500, to the property described therein, to wit, store and office furniture 
and fixtures, and stock of merchandise, consisting principally of hardware, while 
contained in a building situate on lot No. 114, on the east side of Main street, in 
the town of Mt.*Airy, N. C. The said property was destroyed by fire on December 
18, 1926. 

The policy is in the form prescribed by statute (C. S. § 6437) and is known as 
the standard fire insurance policy of North Carolina. It is provided on the face of 
the policy that it shall not be valid, unless countersigned by the duly authorized 
agents of the company, at Mt. Airy, N. C. The policy is signed by the president, 
and attested by the secretary, of the company. It is countersigned by Sydnor & 
Sparger, agents of the company, at Mt. Airy, N. C. 

It is stipulated in the policy, as one of the conditions of defendant’s liability 
thereunder, that “unless otherwise provided by agreement in writing added thereto, 
this Company shall not be liable for loss or damage (d) while there is kept, used 
or allowed on the described premises, * * * explosives.’ No agreement in writing 
was added to said policy with respect to the keeping of explosives on the premises 
where the property insured by the policy was locatd. 

It is further stipulated in the policy that “no one shall have power to waive any 
provision or condition of this policy except such as by the terms of this policy except 
such as by the terms of this policy may be the subject of agreement added thereto, 
nor shall any such provision or condition be held to be waived unless such waiver 
shall be in writing added hereto.” 

It is admitted in the pleadings that, at the date of the fire which destroyed the 
property insured by the policy, dynamite and dynamite caps were kept by plaintiffs 
on the described premises, as a part of the stock of merchandise described in the 
policy and insured thereby. There was evidence tending to show that said dynamite 
and dynamite caps were on said premises, as a part of plaintiffs’ stock of merchan- 
dise, at the date of the issuance of the policy; that defendant’s agents, who solic- 
ited plaintiffs to take the policy, and who countersigned and issued it, knew at the 
time the policy became effective that said dynamite and dynamite caps were then 
kept on the described premises by plaintiffs as part of the stock of merchandise 
which they proposed to insure; and that with this knowledge said agents issued 
the policy, and collected from the plaintiffs the premium for the same. 

Issues were sibmitted to the jury and answered as follows: 

“(1) Did the defendant, the North Carolina Home Insurance Company, execute 
and deliver to the plaintiffs the policy of insurance, as alleged in the complaint? 
Answer: Yes. 

“(2) Did the plaintiffs carry dynamite and dynamite caps in their stock at the 
time of the fire? Answer: Yes. 

“(3) If so, did the defendant by its knowledge and conduct waive the printed 
portions of the policy forbidding the keeping of dynamite and dynamite caps in 
stock? Answer: Yes. 

“(4) What amount, if any, are the plaintiffs entitled to recover of the defend- 
ant? Answer: $1,500.00, with interest from Feb’y. 18th, 1927.” 

From judgment on the verdict, defendant appealed to the Supreme Court. 

3rooks, Parker, Smith & Wharton, of Greensboro, for appellant. 


E. C. Bivens, of Mt. Airy, for appellees. 


Connor, J. [1] When a policy of insurance, in the form prescribed by statute 
(C. S. § 6437), and known and designated as the standard fire insurance policy of 
North Carolina (C. S. § 6436), has been issued by an insurance company and 
accepted by the insured, and has thereby become effective for all purposes as their 
contract, the rights and liabilities of both the insurer and the insured, under the 
policy, must be ascertained and determined in accordance with its terms and provi- 
sions. These terms and provisions have been prescribed by statute, and are valid 
in all respects ; they are just both to the insurer and to the insurd. Each is presumed 
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to know all the terms, provisions, and conditions which are included in the policy. 
Both are ordinarily bound by them. Lancaster v. Southern Ins. Co., 153 N. C. 285, 
69 S. E. 214, 138 Am. St. Rep. 665. 

[2] It has therefore been held by this court that, after the policy has been 
issued by the company and accepted by the insured, and thereby become effective 
for all purposes as their contract, the provision in the statutory form of the policy 
that “no one has the power to waive any provision or condition of the policy except 
such as by the terms of the policy is the subject of agreement added thereto, nor 
shall any such provision or condition be waived, unless the waiver is in writing 
added thereto,” is valid, and will be enforced by the courts of this state. The com- 
pany will not ordinarily be held to have waived the breach or violation by the 
insured of a provision or condition of the policy, after the same has become effective 
as the contract of the parties, where, by its terms, such breach or violation releases 
the company from liability under the policy, unless there is a waiver in writing added 
or attached to the policy. The knowledge of an agent of the company, after the 
policy has become effective, of the breach or violation by the insured of a provision 
or condition of the policy, will not be imputed to the company, as the basis of a 
waiver. This principle was applied in Greene v. Ins. Co., 196 N. C. 335, 145 S. E. 
616, and in accordance therewith the judgment rendered in the superior court on 
the verdict was reversed. In the opinion in that case it is said: “After a policy has 
been issued, and has become a valid and binding contract between the parties, knowl- 
edge by the agent, who issued it, of the breach of a stipulation or condition, which 
by the express terms of the policy renders it void, will not be imputed to the com- 
pany. In such case, forfeiture of the policy for such breach can be waived only in 
ete with the provisions of the policy. Smith v. Ins. Co., 193 N. C. 446, 137 

ee SIO” 


However, it has also been held by this court that the provision in the statutory 
fire insurance policy, restricting the power of an agent of an insurance company to 
waive provisions or conditions, the breach or violation of which renders the policy 
void, or releases the company from liability under the policy, and requiring a waiver, 
in cases where a waiver is permitted by the terms of the policy, does not as a general 
rule refer to or include conditions existing at the inception of the contract; the 
provision is applicable only to conditions which arise after the policy has become 
effective as the contract of the parties. Thus it is said in Greene v. Ins. Co., supra: 
“Conditions with respect to the property insured by a policy of fire insurance, 
existing at the time the policy was issued, and known by the agent of the company, 
who issued the policy, can not be relied upon to defeat the liability of the company 
under the policy, for notwithstanding the provisions of the policy, the knowledge of 
the agent is imputed to the company. When the policy is issued with such knowl- 
edge, it will be held that the company has waived the breach of stipulations and 
provisions contained therein, which would otherwise render the policy void, at its 
inception. In such case, the doctrine of waiver is applied by the Courts, upon well- 
settled principles of equity.”’ In Aldridge v. Ins. Co.. 194 N. C. 683, 140 S. E. 706, 
it is said: “It is true that, under certain conditions, the terms set out in a policy 
of insurance can be waived only in the manner prescribed by the contract (Black v. 
Atlantic Home Ins. Co., 148 N. C. 169, 61 S. E. 672, 21 L. R. A. [N. S.] 578); but 
the provisions which usually restrict the agent’s power of waiver do not, as a rule, 
apply to an agent who has knowledge of conditions existing at the inception of 
the contract. ‘These conditions may be waived by the agent, although embraced in 
the policy when it is delivered, for in these circumstances the agent’s knowledge is 
the knowledge of his principal. Smith v. Ins. Co., 193 N. C. 446, 137 S. E. 310; 
Bullard v. Product Fire Ins. Co., 189 N. C. 34, 126 S. E. 179; Fireman’s Fund Ins. 
Co. v. Rowland Lumber Co., 186 N. C. 269, 119 S. E. 362; Johnson v. Rhode Island 
Ins. Co., 172 N. C. 142, 90 S. E. 124. Applying this principle to the evidence, neither 
in the admission of the testimony nor in the instructions to which the exceptions 
relate have we discovered any sufficient or satisfactory cause for awarding a new 
trial.” 


[3] It should be noted that the policy in the instant case, although signed by the 
president and attested by the secretary of the company, when delivered to the local 
agent, by its express terms does not become valid until countersigned by the local 
agent. The contract with the insured is therefore made on behalf of the company 
by the local agent. As a matter of public policy, and of justice to the insured, it 
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has been uniformly held in this state that knowledge of the local agent with respect 
to conditions affecting the subject-matter of the policy, existing at the date of its 
issuance, is imputed to the company. There is no principle of law upon which a 
court is required to hold that an insurance company, after. it has received a prem- 
ium from the insured for a valid policy, may declare the policy void, and escape 
liability under its terms, after a loss has occurred, on the ground that the policy 
was void at the time it was issued because of conditions then existing of which it 
had full and ample knowledge. In such case, the company is, and should be, 
estopped from making a contention to this effect; it is, and should be, held that 
the company has, by issuing the policy with such knowledge, relinquished the right, 
which it would otherwise have under the terms of the policy, to declare the policy 
void, and thereby be relieved of liability. 

[4] In the instant case, there was evidence tending to show that the local 
agents of the defendant company, at the time they countersigned and issued to the 
plaintiffs the policy of insurance, insuring their stock of merchandise, knew that 
plaintiffs had and kept dynamite and dynamite caps on the described prerhises as 
part of said stock of merchandise, and that with this knowledge they issued the 
policy. There was no evidence tending to show that the dynamite and dynamite 
caps on said premises, kept by plaintiffs as part of said stock of merchandise, at 
the date of the fire, had been added to said stock of merchandise since the issuance 
of the policy. The knowledge of the local agents, in this instance, was the knowl- 
edge of the defendant. It must be held therefore that defendant, having issued the 
policy, with knowledge of the presence of the dynamite and dynamite caps on the 
premises described in the policy, waived this condition, and is estopped to rely upon 
the presence of the dynamite and dynamite caps on said premises at the date of 
the fire as releasing the defendant from liability under the policy. 

[5] There was no-error on the trial of this action in the superior court. 
The testimony of witnesses tending to show that defendant’s local agents issued the 
policy with knowledge that plaintiffs kept dynamite and dynamite caps on their 
premises, as part of their stock of merchandise at the time the policy was issued, 
was, upon the facts of this case, competent as evidence. Parol evidence tending to 
sustain an affirmative answer to the third issue was properly submitted to the jury, 
under instructions which are in accord with authoritative decisions of this court. 

The judgment is affirmed. There is no error. 


MIDKIFF et al. v. DIXIE FIRE INS. CO. et al. (No. 350.) 
Supreme Court of North Carolina. April 24, 1929. 
147 Southeastern Reporter 814. 

1. INSURANCE—AGENTS’ KNOWLEDE, AFTER FIRE POLICY BECAME 
EFFECTIVE, THAT INSURED HANDLED EXPLOSIVES, IN VIOLA- 
TION OF CONDITIONS, WAS NOT WAIVER OF CONDITIONS. 
Knowledge of insurance agents, after fire policy became effective, that insured 

carried in stock explosives, in violation of policy conditions, and acquired while such 

agents were not acting in behalf of their respective principals, cannot be imputed 
to insurer, and does not constitute waiver of conditions. 

(For other cases, see Insurance, Dec. Dig. 378[1].) 

2, INSURANCE—ISSUANCE OF FIRE POLICY BY AGENTS WITH 
KNOWLEDGE THAT HARDWARE MEN OF COUNTY GENERALLY 
HANDLE EXPLOSIVES HELD NOT WAIVER OF CONDITIONS 
AGAINST EXPLOSIVES. 

Issuance of fire policies by insurance agents, with knowledge that hardware 
merchants of county where insured property was located generally carry explosives 
in — does not constitute waiver of conditions of policies against possession of 
explosives. 


(For other cases, see Insurance, Dec. Dig. 378[1].) 
Appeal from Superior Court, Surry County; John H. Clement, Judge. 


Actions by James B. Midkiff and another, trading as Midkiff & Brannock, 
against the Dixie Fire Insurance Company and the Palmetto Fire Insurance Com-. 
pany, by consent consolidated for trial. From a judgment of nonsuit, plaintiffs 
appeal. Affirmed. 


E. C. Bivens, of Mt. Airy, for appellants. 
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Brooks, Parker, Smith & Wharton, of Greensboro, for appellees. 

Connor, J. These actions were begun by plaintiffs to recover on standard 
fire insurance policies of North Carolina, issued by defendants to plaintiffs. The 
policy issued by defendant Palmetto Fire Insurance Company is dated August 26, 
1926; the policy issued by defendant Dixie Fire Insurance Company is dated Sep- 
tember 13, 1926. Both policies of insurance cover a stock of merchandise, consist- 
ing principally of hardware, agricultural implements, and machinery, cutlery, guns 
and pistols, trimmings, woodenware, tinware, belting, harness and leather goods, 
iron, nails, bicycles, furniture, house-furnishing goods, carpets, rugs, pictures, 
“and all other merchandise not enumerated, not more hazardous, usual to 
hardware and furniture trade or stores,” while contained in a building located 
on lot No. 114, on the east side of Main street, in the town of Mt. Airy, N. C. 
The property insured by the said policies against loss or damage was destroyed by 
fire on December 18, 1926. 

[1] At the date of said fire, in violation of a provision or condition contained 
in each-of said policies, plaintiffs had and kept on the premises described in said 
policies, as part of the stock of merchandise insured thereby, dynamite and dyna- 
mite caps. There was no evidence at the trial tending to show that defendants or 
either of them had waived such violation in accordance with the terms of its policy 
or otherwise. Neither of the defendants had knowledge at the date of the issu- 
ance of its policy that plaintiffs at said date had or kept dynamite as a part of 
their stock of merchandise. There was no evidence tending to show that the local 
agent of either of the defendants, who countersigned and issued its policy, had such 
knowledge at the date of the issuance of the policy. Knowledge of such agents, ac- 
quire! after the policy became effective as the contract of the parties, and while 
such agents were not acting in behalf of their respective principals, cannot be im- 
pu‘ed to defendants. 

[2] Knowledge of such agents, at the date of the issuance of the policies, that 
hardware merchants of Surry county generally carry dynamite and dynamite caps 
in stock, even if it should be held that such knowledge should be imputed to de- 
fendants, would not be sufficient to sustain plaintiff’s contention that each of the 
defendants, because of such knowledge, had waived the violation by plaintiffs of 
the condition in the policies with respect to the keeping of explosives. There 
would be no presumption of law or fact that hardware merchants of Surry county, 
who carry fire insurance on their stocks of merchandise, generally violate a condi- 
tion of their policies. The presumption would be, rather, that they procure agree- 
ments by the companies in writing added to the policies by which the condition 
with respect to explosives is waived. Evidence tending to show that hardware 
merchants of Surry county generally carry dynamite and dynamite caps in stock 
was properly excluded upon defendants’ objections. 

This appeal involves the same question of law * _ that presented for decision 
in Midkiff v. North Carolina Home Ins. Co., 147 $. E. 812, this day decided. In 
that case there was evidence tending to show a waiver Pa defendant of the condi- 
tion in the policy with respect to explosives. The judgment on the verdict was 
affirmed. In the instant case, there was no evidence tending to show that either of 
the defendants had waived this condition, in accordance with the provisions of the 
policies, or otherwise. 


Therefore the judgment dismissing each action as of nonsuit must be affirmed. 


CLIFFORD v. FIREMEN’S INS. CO. (No. 5604.) 
Supreme Court of North Dakota. April 8, 1929. 
224 Northwestern Reporter 891. 

(Syllabus by the Court.) 

1. INSURANCE—INSURANCE POLICY WRITTEN BY AGENT ON OWN 
PROPERTY IS INVALID, UNLESS COMPANY BE FULLY INFORMED 
REGARDING IT AND APPROVE ITS ISSUANCE (COMP. LAWS 1913, 
§§ 6283, 6343.) 

An insurance policy written by an insurance agent on his own property is of 
no validity, unless the insurance company be fully informed regarding the same 
and approve the issuance. 


(For other cases, see Insurance, Dec. Dig. § 81.) 
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2. INSURANCE—COMPANY’S RIGHT TO IGNORE POLICY WRITTEN 
BY ITS AGENT ON HIS OWN PROPERTY WITHOUT ITS APPROV- 
AL IS NOT LOST BY MERE DELAY IN RETURNING PREMIUM; IN- 
SURANCE COMPANY’S TENDER OF PREMIUM ON ANSWERING IN 
ACTION ON FIRE POLICY HELD VALID. 

The right of an insurance company to ignore an insurance policy written by 
an insurance agent on his own property without the knowledge or approval of the 
company, which policy the company has failed to approve, is not lost by mere delay 
in returning the premium sent in by the agent, when this delay has caused the agent 
no loss of any kind, nor prevented him from obtaining insurance from some other 
company. The tender of such premium at the time of answering in an action to 
collect on the policy is held to be a valid tender under the circumstances of this 
case. 

(For other cases, see Insurance, Dec. Dig. § 392[1, 11].) 


Appeal from District Court, Ward County; John C. Lowe, Judge. 

Action by William Clifford against the Firemen’s Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

F, J. Funke, of Minot, for appellant. 

R. H. Bosard, of Minot (Silber, Isaacs, Silber & Woley, of Chicago, IIl., of 
counsel), for respondent. 

3urR, J. During the month of January, 1927, the plaintiff was the agent of the 
defendant for the territory of Mohall and vicinity. He and one J. E. Bryans used 
the same offices, and it was customary for plaintiff’s stenographer and Mr. Bryans 
to assist in issuing policies by signing plaintiff’s name thereto as agent. The plain- 
tiff was in St. Paul, Minn., and on the 22d wrote Mr. Bryans, among other things: 
“Check up on the insurance on my house and furniture. * * * What I want on the 
furniture is at least $2,000.00 and I should have about $500.00 on the garage and 
from $3,000.00 to $5,000.00 on the house. If there is not this amount, better have 
a policy made at once.” It appears that in 1926 plaintiff had written a policy of 
insurance on the house in this same company, which policy had been approved by 
the defendant, but no payment has been made thereunder. On the 25th Mr. Bry- 
ans wrote policy No. 12 in defendant’s company for $500 on the house, and $1,000 
on the furniture, signing plaintiff’s name as agent, which policy went into effect 
at noon of that day, and was for the term of three years. There was at that time 
other insurance on the property to the amount of $2,500 on the house and $1,000 on 
the furniture. It is the claim of the plaintiff that, immediately upon issuing his 
policy, Mr. Bryans mailed the required daily report inclosing a copy of the policy 
issued, but this copy shows the term of insurance to be but one year. At 6 p. m. 
on that day the house was totally destroyed by fire, with all of the furniture. No- 
tice of the policy and the loss was sent to the defendant company immediately by 
J. E. Bryans, and this was the first intimation the company received of the issuance 
of the policy and of liability thereunder. An insurance policy had been issued by 
the defendant on a neighboring dwelling, which dwelling was burned in the same 
fire, and the loss on this building was adjusted and paid; the adjustment being made 
by one C. E. Allen, representative of Western Adjustment Company in accordance 
with the usual custom of the defendant in employing such companies. No premium 
was remitted to the company at that time. In accordance with the custom of the 
company in dealing with its agents, the latter, on the 5th of the following month, 
reported, showing business done, and later a bill for the amount of the business re- 
ported is sent to the agent. The defendant rendered an account to the plaintiff for 
premiums due for the January business. There was but one policy issued that 
month, the policy in question. The plaintiff on the 26th of February remitted the 
amount of the premium, less the commission. This was received by the company’s 
office, passed through the regular channels, was credited to the plaintiff, but, later, 
was tendered to the plaintiff. 

The defendant ignored all notice of loss, and plaintiff brought action in May, 
1927, to recover upon the policy. 

The company defends the action on the ground that the plaintiff, its agent, 
had no authority whatever to issue any policy in the defendant company in his 
own favor; that it was not authorized, “that no proper report was ever made to 
the company of the issuance of such purported policy, and that the said purported 
policy in the issuance thereof has never been ratified by the company; that any and 
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all moneys sent to or received by the defendant company for the premium for such 
purported insurance policy have been tendered back to the plaintiff, and such tender 
made good by a deposit, of all of which the plaintiff has full notice.” 

At the close of the case both sides moved for a directed verdict. The trial 
court made findings of fact and conclusions of law in favor of the defendant and 
entered an order dismissing the case. Judgment was accordingly entered, and plain- 
tiff appeals, setting forth six specifications of error. 

These specifications involve two points: Had the plaintiff the right to issue a 
policy of insurance in defendant company to himself? And, did the defendant, by 
receiving the premium and by the delay in returning it, ratify the issuance of the 
policy, or estop itself from claiming the policy was not in full force and effect? 

[1, 2] The trial court tound “that the defendant never in any manner ratified 
the issuance of the policy sued upon or admitted its liability thereunder.” This find- 
ing is sustained by the evidence. Without determining whether plaintiff, as agent 
for the company, could give authority to Mr. Bryans to issue policies and sign the 
agent’s name thereto, it is clear an agent may not issue a policy to himself without 
the consent of his principal, no matter how broadly the terms of his authority may 
be expressed. Section 6343 of the Compiled Laws says: 

“An authority expressed in general terms, however broad, does not authorize 
an agent: 

“] kk * 

ne * * * 

‘3. To do any act which a trustee is forbidden to do by article 2 of chapter 
70 of this Code.” 

Section 6283, contained in said article, says: 

“Neither a trustee, nor any of his agents, may take part in any transaction con- 
cerning the trust in which he or any one for whom he acts as agent has an interest, 
present or contingent, adverse to that of his beneficiary, except as follows: 

“1. When the beneficiary, having capacity to contract, with a full knowledge of 
the motives of the trustee and of all other facts concerning the transaction which 
might affect his own decision and without the use of any influence on the part of 
the trustee, permits him to do so. 

ee ** * 

aX om * *? 


Hence the policy was of no validity until submitted to and approved by the 
company. This was never done. It is true, a copy of the policy (not an accurate 
copy, for the term of insurance is not stated correctly) was sent to the company in 
the daily report on business; but there is not a word of testimony showing the com- 
pany approved the policy—in fact the testimony shows the company ignored it and 
did not ratify it. One mail per day leaves Mohall for the East, leaving in the 
forenoon. The policy was issued after the mail left on the 25th of January. Hence 
the loss occurred before the policy ever left Mohall. The notice of the day’s busi- 
ness and the notice of loss left on the same mail and were received by this company 
at the same time. It cannot be claimed the company prevented the plaintiff from 
getting insurance in any other company, as it knew nothing about the policy until 
after the loss occurred. 

A policy of insurance, issued by an agent of the insurance company to himself, 
without the knowledge or consent of the company, is void (Wildberger v. Hartford 
Ins. Co., 72 Miss. 338, 17 So. 282, 28 L. R. A. 220, 48 Am. St. Rep. 558), and, where 
he writes a policy on his own property, it must be approved by the company before 
it constitutes a contract; (Zimmerman v. Dwelling-House Ins. Co., 110 Mich. 399, 
68 N. W. 215, 33 L. R. A. 698), as such agent is acting for himself, and cannot be 
considered the agent of the insurance company (Spare v. Home Mutual Insurance 
Co. [C. C.] 19 F. 14). 

It is the claim of the plaintiff, however, that the defendant, by billing plaintiff 
for the premiums due under his January report, ratified the issuance of the policy, 
because that this bill included a demand for the premium upon the policy issued. 
The notice of loss was a letter written by Mr. Bryans to the company on January 
26th (Exhibit 6), and it contains this statement: 


__“There was a total loss under policy No. 12 to the house and contents of Wm. 
Clifford, issued in your company on January 25, 1927, $1,500.00. This property was 
destroyed last night about 7:30 or 8 p. m. by fire caused by explosion, and this pol- 
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icy was just written on this property the same day, about noon, that the fire occur- 
red.” 

The testimony does not inform us of the contents of the daily report, but a 
copy of the policy had been sent, and the statement issued by the defendant to the 
plaintitf as agent specifies the premium due on policy No. 12, but does not give 
the name of the insured. The testimony of the defendant shows that the daily 
reports are filed with a certain department, proper entries made, and the account- 
ants, during each month, bill the agents for the premiums due on the business re- 
ported. One of the defendant’s employees, the assistant chief accountant, testified 
that it was the duty of the agent to report on the 5th of each month the amount 
of business transacted the previous month; that the amount of premium is payable 
45 days after the issuance of the policy. He testifies that no report was received 
from Mr. Clifford on the 5th of February, and after the remittance was received, 
draft being dated February 26, 1927, “I checked the matter up with the other de- 
partments, and after checking it up and ascertaining the situation, the sum of 
$14.58 covering the money that was sent in to the company in payment of the net 
premium on policy No. 12, as shown by defendant’s exhibit 1 for identification, 
was sent to Robert H. Bosard, our attorney, at Minot, North Dakota, to be re- 
turned to Mr. Clifford.” 

The evidence shows that the defendant refused to accept this money when of- 
fered, and thereupon it was deposited in a bank and notice of deposit given to him. 
This tender and notice of deposit was made on September 16, 1927, being before the 
amended answer was served. It is the contention of the plaintiff that there was 
such delay in the return of the premium that defendant cannot now be heard to 
say it had not ratified the policy. However, it is shown the delay was occasioned 
by the nature of the office work, and in any event the plaintiff was not in any way 
injured. He did not lose any rights. He was not put to any expense, nor misled 
by this means into believing the policy had been approved. There is nothing aris- 
ing from the delay to intimate the company ever recognized the policy as a liabil- 
ity. 

It is claimed by the plaintiff that the defendant sent an adjuster, and this ad- 
juster received a copy of the policy and an inventory of the described property, 
and that this additional proof of ratification. The testimony shows it was the cus- 
tom of the company to have agents of adjustment companies look after the mat- 
ter of losses; that defendant had insured a neighboring house and an adjuster was 
sent to adjust that loss. There is no proof that this adjuster was authorized in 
any way to take up the question of plaintiff’s loss. It is true his attention was 
called to it when in Mohall, and he did get a copy of the policy; but these acts 
were not authorized by the defendant. The trial court found that “on September 
16, 1927, on defendant’s discovery that the premium on the Clifford policy had been 
received by it, it made legal tender of such premium.” 

To make this finding, the court of necessity had to determine whether the 
premium was returned within a reasonable time after the company knew of the 
receipt. Where business is systematized and passes through separate channels it 
cannot be expected that one small item will attract attention immediately. Scores 
of clerks know nothing of what the item represents. The testimony shows that, 
when word came from the claim department of defendant, the matter was refer- 
red to other departments and eventually to the attention of this assistant chief ac- 
countant. Then the premium was returned. 

The trial court heard the evidence and passed upon the facts, finding for the 
defendant. There is ample evidence to sustain the findings, and so the judgment 
is affirmed. 

Burke, C. J., and Nuessle, Birdzell, and Christianson, JJ., concur. 


HOYLE et al. v. REPUBLIC INS. CO. (No. 1200—5206.) 


Commission of Appeals of Texas, Section A. March 20, 1929. 
14 Southwestern Reporter (2d) 816. 

1. INSURANCE—RIGHTS OF HUSBAND IN HOMESTEAD, COMPOSEL 
WHOLLY OR PARTLY OF WIFE’S SEPARATE PROPERTY, ARE 
SAME AS WHEN HOMESTEAD IS COMPOSED ENTIRELY OF COM- 
MUNITY PROPERTY. 

As respects sole ownership, when a family homestead is composed wholly or 
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partly of separate property of the wife, the homestead rights of husband are the 
same as when homestead is composed entirely of community property. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 


2. INSURANCE—HUSBAND, TAKING OUT FIRE INSURANCE ON 
HOMESTEAD, HAD “UNCONDITIONAL AND SOLE OWNERSHIP,” 
NOTWITHSTANDING PART OF PURCHASE PRICE WAS PAID 
FROM WIFE’S SEPARATE FUNDS. 

Fact that homestead was purchased in part with money paid from separate 
funds of wife did not render interest of husband in homestead other than “uncon- 
ditional and sole ownership” within meaning of fire insurance policy taken out on 
homestead by husband. 


(For other cases, see Insurance, Dec. Dig. § 282[5].) 


Error to Court of Civil Appeals of Sixth Supreme Judicial District. 

Action by J. F. Hoyle against the Republic Insurance Company and another, 
wherein Mrs. R. C. Hoyle and her husband filed a plea of intervention. Judgment 
in favor of defendant and named intervener was reversed and rendered by the 
Court of Civil Appeals [5 S. W. (2d) 602], and the plaintiff and others bring error. 
Judgment of Court of Civil Appeals reversed, and judgment of trial court affirmed. 

J. W. Hassell and F. J. Scurlock, both of Dallas, for plaintiffs in error. 

Hamp P. Abney, of Sherman, and E. G. Senter, of Dallas, for defendant in 
error. 

Harvey, P. J. This suit was brought by J. F. Hoyle to recover on a fire policy 
issued by the Republic Insurance Company to R. C. Hoyle, who is named as the 
insured in the policy. J. R. Fleming was also made a party defendant in the 
suit; the plaintiff alleging that he held a vendor’s lien note against the insured prop- 
erty and was entitled to receive the amount of the note from the proceeds of the 
policy. Mrs. R. C. Hoyle, joined by her husband, R. C. Hoyle, intervened and set 
up claim in her separate right to a part of the proceeds of the policy. 

The building covered by the policy and the town lot upon which it stood were 
purchased by R. C. Hoyle, and title thereto taken in his name, some time before 
the policy issued. The sum of $2,000 of the purchase money was paid from the 
separate funds of Mrs. Hoyle, and the balance, amounting to $750, was paid from 
community funds. At the time the policy issued, the building and lot were used 
and occupied by R. C. Hoyle and wife as their home. Until after the fire, the in- 
surance company and its local agent were ignorant of the fact that any part of the 
purchase money for the property was paid from the separate funds of Mrs. Hoyle. 
After the policy issued, R. C. Hoyle and wife, for the purpose of obtaining a loan 
on their said homestead, executed a deed to J. F. Hoyle, purporting to convey to 
him the homestead for a consideration partly cash and partly a vendor’s lien note 
executed to R. C. Hoyle by J. F. Hoyle. This deed to J. F. Hoyle was made, and 
the note was executed by the latter, for the purpose of enabling R. C. Hoyle to 
sell the note and thus fix a lien on the property. None of the parties to the deed 
intended it really to have effect according to its purport. In the transaction, R. C. 
Hoyle also transferred to J. F. Hoyle the policy in question. The local agent for 
the insurance company, with knowledge of the purpose of the above transaction, 
consented to the purported transfer of the property and policy to J. F. Hoyle, and 
indorsed the consent of the company on the policy. R. C. Hoyle afterwards sold 
the J. F. Hoyle note to J. R. Fleming. The agent for the insurance company at- 
tached a rider to the policy, which provides that loss under the policy shall be pay- 
able to J. R. Fleming as his interest may appear. Afterwards, while the policy 
was in force, the building covered thereby was totally destroyed by fire. 

The policy contains the following provision: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the interest of the insured in the property be 
other than unconditional and sole ownership, or if the subject of insurance be a 
building on ground not owned by the insured in fee simple.” 

The fact that Mrs. Hoyle had an undivided interest in the insured property is 
relied on by the insurance company to defeat liability under the policy. 

The trial court peremptorily instructed a verdict against the insurance com- 
pany for the amount of the policy; and in favor of Fleming for $1,064.21 of the 
proceeds, and in favor of Mrs. R. C. Hoyle for the remainder. Judgment was 
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rendered accordingly. None of the parties, except the insurance company, raised 
any objection to the judgment. The insurance company appealed, and the Court 
of Civil Appeals reversed the judgement and rendered judgment for the insurance 
company. 5 S. W. (2d) 602. 

{1, 2] When the family homestead is composed wholly or partly of separate 
property of the wife, the homestead rights of the husband are the same as when 
the homestead is composed entirely of community property. It has been held, with 
the approval of the Supreme Court, that the rights of the husband in the commun- 
ity homestead, after the death of the wife, are such as to constitute sole and un- 
conditional ownership of the homestead within the meaning of a policy provision 
similar to the one now under consideration. Insurance Co. v. Crawford (Tex. 
Sup.) 16 S. W. 1068. Guided in a great measure by the authority of the case cited, 
we have concluded that the fact that Mrs. Hoyle had an undivided interest in the 
building covered by this policy did not render the interest of her husband in the 
building “other than unconditional and sole ownership,” within the meaning of that 
clause of the policy. The rights of the husband in the family homestead, as such, 
are peculiar to him, as those to his wife are to her. And, inasmuch as these rights 
of the husband constitute “ownership” of the home, as is held in the Crawford 
Case, he must be treated as having “sole” ownership, within the meaning of that 
term as used in the policy. This ownership is also “unconditional,” as meant by 
that term in the policy. So long as he lives, the husband’s rights in the homestead, 
upon which this “ownership” is based, cannot be taken from him without his con- 
sent. His wife, by procuring a divorce, might deprive him of his homestead rights 
in her separate property; but, even in this, his implied consent to the depriva- 
tion would be present as a result of his furnishing legal grounds for the divorce. 

The conclusion we have reached is not regarded as being in any wise in con- 
flict with the decision in Insurance Co. v. Beneke (Tex: Civ. App.) 53 S. W. 98, 
in which case the writ of error was refused. The policy involved in that case was 
issued to the wife, and covered the family home which was the separate property 
of the wife. It was held in that case that the homestead rights of the husband 
did not prevent the wife’s interest in the insured property from being other than 
sole and unconditional ownership, within the meaning of a policy provision of this 
sort. That holding by no means implies that the homestead rights of the husband 
in the family home, which is the separate property of the wife, should be treated 
as other than sole and unconditional ownership, when the policy is issued to him. 
For it will not be denied by any well-informed man that the authorities recognize 
that one person may hold such a claim to or rights in property covered by a pol- 
icy issued to him as will make him sole and unconditional owner of the property 
within the meaning of a policy provision of this sort, although the real title to 
the property be held by another, with consequent sole and unconditional ownership. 
_ [3] It is further contended by the insurance company that the trial court erred 
in awarding Mrs. Hoyle a share in the proceeds of the policy. There was no er- 
ror in this; her husband having joined in the plea therefor. The rights of! the 
husband and wife, respectively, in the family home at the time it is destroyed, 
attach to the claim for indemnity arising on an insurance policy thereon, upon the 
destruction of the property. Chase v. Swayne, 88 Tex. 218, 30 S. W. 1049, 53 Am. 
St. Rep. 742, Lucas v. Lucas, 104 Tex. 636, 143 S. W. 1153. 

We think that the trial court acted correctly in holding the insurance com- 
pany to liability under the policy and in instructing a verdict against the company. 
_ _ We recommend that the judgment of the Court of Civil Appeals reversing the 
judgment of the trial court and rendering judgment for the defendant in error be 
reversed, and the judgment of the trial court be affirmd. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


CAMDEN FIRE INS. ASS’N v. ECKEL et al. (No. 1028-5209.) 
Commission of Appeals of Texas, Section B. March 20, 1929. 
14 Southwestern Reporter (2d) 1020. 

1. INSURANCE—ASSIGNEE OF CLAIM AGAINST FIRE INSURANCE 
COMPANY, APPEARING IN SUIT IN NAME OF ASSIGNOR, HELD 
NOT INTERVENER, BUT REAL PARTY IN INTEREST. 

Where action was instituted against fire insurance company by attorney for 
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assignee of claim against company in the name of assignor, and the assignee ap- 
peared by way of supplemental petition, the assignee was not an intervener, but 
was a real party in interest from the institution of the suit. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 


2. INSURANCE—ACTION IN NAME OF ASSIGNOR OF CLAIM AGAINST 
COMPANY MAY BE CONTINUED WITH ASSIGNOR AS USE PLAIN- 
TIFF, OR ASSIGNEE MAY BE SUBSTITUTED AS REAL PLAINTIFF. 
Where action against fire insurance company is instituted by attorney for as- 

signee of claim against company in name of assignor, the suit may proceed in the 

name of the assignor as use plaintiff, or the assignee as the real plaintiff may be 
substituted. 
(For other cases, see Insurance, Dec. Dig. § 624[4].) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by Frank Eckel against the Camden Fire Insurance Association, in which 
the Northern Assurance Company was substituted as plaintiff. Judgment dismis- 
sing suit was reversed, and the cause remanded by the Court of Civil Appeals 
[5 S. W. (2d) 849], and defendant brings error. Affirmed. 

Andrews, Streetman, Logue & Mobley and J. R. Andrews, all of Houston, for 
plaintiff in error. 

Thompson, Knight, Baker & Harris, of Dallas, for defendants in error. 

SpeER, J. Frank Eckel carried certain insurance policies upon a store, house, 
stock, fixtures, etc., situated near Hempstead, in Waller county. The property 
burned, and in adjusting his losses he executed to the Northern Assurance Com- 
pany the following instrument: 

“T, Frank Eckel, hereby assign and transfer to the Northern Assurance Com- 
pany any and all claim I may have against any company represented by Cravens, 
Dargan & Roberts, of Houston, Texas, covering certain of my property and dam- 
ages by fire, on March 4, 1922, as security for advances made me by the Northern 
Assurance Company on this day, on account of such loss, to be repaid to the North- 
ern Assurance Company only out of the recovery, if any, as against the company 
or companies represented by Cravens, Dargan & Roberts, this agreement not being 
an agreement on my part to pay any sum, but that the Northern Assurance Com- 
pany shall have any and all recovery that they may make against any company or 
companies represented by Cravens, Dargan & Roberts, to repay the advance which 
they have made me, and any expenses to which they may be put to affect any such 
recovery, it being understood that while recovery can be attempted in my name, 
and I will assist to the best of my ability in the same, that I shall not be charged 
with any expense in connection therewith, but all of such expenses shall be borne 
by the Northern.” 

On January 27, 1923, this suit was filed in the name of Frank Eckel against the 
Camden Fire Insurance Association upon a policy held by Eckel at the time of 
the fire. The Camden Company, induced apparently by an affidavit by Eckel dis- 
claiming any interest in or authority for the suit, filed a motion under the statute 
(article 320) challenging the authority of the attorneys to institute or prosecute the 
suit. Nothing appears to have come of this motion until October 12, 1926, when 
a supplemental petition was filed as follows: “Now comes plaintiff and Northern 
Assurance Company, a corporation, appearing herein in the name and through the 
plaintiff, Frank Eckel, and by way of supplemental petition,” etc. 

On the same day the defendant filed its motion to dismiss the cause brought 
in the name of Eckel, and this motion was granted, and the cause as to Eckel was 
dismissed upon a finding by the court that said suit was filed without authority. 
The court thereupon also sustained the defendant’s exception to the petition of 
Northern Assurance Company interposing the defense of four years’ limitations 
and dismissed the cause as to that company. 

Before these orders were made, his attention having been called to his assign- 
ment in favor of the Northern Assurance Company, Eckel in open court acquiesced 
in the institution and further maintenance of the suit in his name, and upon the 
court’s dismissing it he excepted and prosecuted a writ of error to the Court of 
Civil Appeals. The Northern Assurance Company likewise prosecuted its writ of 
error, and the Court of Civil Appeals reversed and remanded the cause. 5 S. W. 
(2d) 849. 


[1] The Court of Civil Appeals refers to the Northern Assurance Company 
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as intervener, but this is inapt. The Northern Assurance Company did not seek 
to enter the case upon any principle of intervention, but rather it has, at all times, 
proceeded on the theory that the suit, when and as instituted originally, was its 
suit, and in our opinion this is the correct conception of the situation. 

It may be conceded, if after the assignment above set out Eckel for his own 
account had instituted the suit without the knowledge or acquiescence of the North- 
ern Assurance Company, it would not have been that company’s suit, so as to toll 
the statute of limitations. A judgment rendered in such a case might not have 
been binding upon it. But the undisputed facts here show that Eckel did not in- 
stitute the suit, that it was in fact instituted by an attorney representing the North- 
ern Assurance Company, and there is no reasonable doubt that this course was 
pursued because of the express authority given in the assignment already quoted. 
That being true, it was the Northern Assurance Company’s suit, and not Eckel’s 
at all. He was a mere use plaintiff. In such a case, the legal title appearing to 
be in him, it is not required that the petition by the use plaintiff should show upon 
its face that it is brought for the benefit of another. If in ruth the real beneficial 
owner institutes the suit in that form, or even if he knows that it has been institut- 
ed in that form, and acquiesces therein, any judgment rendered will be res adjudi- 
cata as to him, upon the ground that he was,in truth the party plaintiff—that it was 
his suit. Jackson v. West, 22 Tex. Civ. App. 483, 54 S. W. 297 (writ refused) ; 
Stephens v. Motl, 82 Tex. 81, 18 S. W. 99; Black on Judgments (2d Ed.) § 538. 

[2, 3] In such a case the suit may proceed in the name of the use plaintiff or 
the real plaintiff may be substituted. It is at all times the same cause of action, 
and a substitution of the real plaintiff is not the institution of a new suit. 

[4] Besides, even under the statute invoked by the defendant in the trial court 
(article 320) that court had no authority to dismiss the suit as originally brought, 
unless it appeared that the attorneys had no sufficient authority from the plaintiff 
to institute or prosecute the same. Here it indisputably appears upon the hearing 
of that motion that the attorneys did have sufficient authority from the plaintiff 
to institute and prosecute the same; so that it was error to dismiss at all. 

We therefore recommend that the judgment of the Court of Civil Appeals be 
affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 
mended by the Commission of Appeals. 

AMERICAN CENTRAL INS. CO. v. TERRY et al. (No. 3632.) 
Court of Civil Appeals of Texas. Texarkana. Feb. 20, 1929. 
Rehearing Denied March 7, 1929. 
15 Southwestern Reporter (2d) 81. 
1. INSURANCE—STIPULATIONS FOR ARBITRATION IN FIRE INSUR- 
ye POLICY HAVE NO APPLICATION, WHERE THERE IS TOTAL 
LOSS. 


When loss under fire insurance policy is total, the policy hecomes a liquidated 
demand, and stipulations calling for an arbitration have no application. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

2. INSURANCE—ARBITRATION AGREEMENT, ENTERED INTO AFTER 
FIRE, WAS WITHOUT CONSIDERATION AND UNENFORCEABLE, 
IF LOSS WAS TOTAL, AND DID NOT ESTOP INSURED FROM SU- 
ING FOR TOTAL LOSS. 

If insured suffered total loss under fire insurance policy, arbitration agreement 
entered into by him with insurer after fire did not convert total loss into partial 
loss, but agreement was without consideration, and hence unenforceable, and did 
not estop insured from suing for total loss. 

(For other cases, see Insurance, Dec. Dig. § 569.) 


3. INSURANCE—FINDING OF TOTAL LOSS UNDER FIRE INSURANCE 
POLICY HELD SUPPORTED BY EVIDENCE. 


‘ Finding of total loss under fire insurance policy held supported by the evi- 
ence. 


(For other cases, see Insurance, Dec. Dig. § 665[4].) 
Error from District Court, Red River County; R. J. Williams, Judge. 
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Suit by C. R. Terry and others against the American Central Insurance Com- 
pany. Judgment for plaintiffs, and defendant brings error. Affirmed. 

E. G. Senter, of Dallas, and Edgar Wright, of Paris, for plaintiff in error. 

W. F. Moore and Long & Wortham, all of Paris, and Robbins & Bailey, of 
Clarksville, for defendants in error. 

HopcEs, J. This suit was filed by the defendant in error Terry against the plain- 
tiff in error for recovery of $4,500 and accrued interest on a fire insurance policy. 
The property insured was the residence of the defendant in error, situated in 
Clarksville, Tex., which was burned in December, 1925. The defendant in error 
claimed that there was a total loss, and asked judgment for the full amount of the 
policy. The Paris Building & Loan Association intervened in the suit, claiming to 
be a creditor of the insured to the amount of $2,717.05 secured by a lien on the 
proceeds of the policy. In addition to filing exceptions and a general denial, the 
plaintiff in error sought to abate the action upon the ground that an agreement for 
an arbitration had been entered into between it and the defendant in error Terry, 
and no award had been made by the arbitrators selected. It pleaded the following 
provisions of the policy: 

“In the event of disagreement as to the amount of loss the same shall, as 
above provided, be ascertained by two competent and disinterested appraisers, the 
insured and this company each selecting one, and the two so chosen shall first se- 
lect a competent and disinterested umpire; the appraisers together shall then esti- 
mate and appraise the loss, stating separately the sound value and damage, and 
failing to agree shall submit their differences to the umpire; and the award in 
writing of any two shall determine the amount of such loss.” 

The policy further stipulated that the loss should not become payable until 60 
days after the ascertainment, estimate, and satisfactory proof of the loss therein 
required had been received by the company, including an award by the appraisers 
appraising, if any had been required. The court overruled the plea in abatement, 
and submitted the following issue, which was answered in the affirmative: 

“Was the building in issue in this case after the fire a total loss? Answer yes 
or no. In this connection you are instructed that there can be no total loss so long 
as the remnant of the structure standing is reasonably adapted for use as a basis on 
which to restore the building to the condition in which it was before the injury. 
Whether it is adapted depends upon the question whether a reasonably prudent own- 
er, uninsured, desiring such a structure as the one in question was before the in- 
jury, would, in proceeding to restore the building to its original condition, ultilize 
such remnant as such basis.” 

Other interrogatories were propounded, the answers to which were rendered 
unnecessary by the affimative answer to the first interrogatory. Upon the answer 
given the court rendered a judgment against the plaintiff in error for the full 
amount of the policy. 

This is the second appeal in this case. The first is reported in 298 S. W. 
658, to which reference is made for a fuller statement of the pleadings. 

There are, we think, but two questions presented which call for special con- 
sideration and discussion. One is, did the court err in overruling the plaintiff in 
error’s plea in abatment? The other is, does the evidence support the verdict of 
the jury finding that there was a total loss? 


It appears that, before any suit was filed, the defendant in error Terry enter- 
ed into a written agreement with the plaintiff in error to arbitrate their differences 
as to the extent of the loss.. Terry claimed that the loss was total, while the 
representative of the plaintiff in error contended that it was only partial. After 
reciting the provisions of the policy relating to arbitration in case of disagreement 


as to the amount of the loss, the arbitration agreement contained the following 
stipulation : 


“Witnesseth: That J. F. Kunkel and A. L. Hartshorne shall appraise and ascer- 
tain the sound value of the loss upon the property damaged and destroyed by the 
fire of December 13, 1925, as specified below. Provided, that the said appraisers 
shall first select a competent and disinterested umpire, who shall act with them 
in matters of difference only. The award of any two of them made in writing in 
accordance with this submission shall be binding upon both parties as to the amount 
of such loss. It is expressly understood that this appraisement is for the purpose 
of ascertaining and fixing the amount of sound value and loss and damage only to 
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the property hereinafter described, and shall not determine, waive, or invalidate 
any other right or rights of either party.” 

The two arbitrators selected failed to agree upon the amount of the loss, and 
also failed to agree upon an empire. After that failure, this suit was filed; the 
plaintiff’s petition alleging that the property insured was totally destroyed. In the 
first trial the jury found that the building was only partially destroyed, but that 
judgment as reversed on appeal and the case remanded. It was in the second trial 
that the jury returned a verdict finding, in effect, that the building was totally 
destroyed. 

{1, 2] It is well settled that, when the loss is total, the policy becomes a liqui- 
dated demand, and the stipulations calling for an arbitration have no application. 
Nat. Fire Ins. Co. v. House (Tex. Civ. App.) 197 S. W. 476; Queen Ins. Co. v. 
Jefferson Ice Co., 64 Tex. 578. It seems that the plea in abatement here present- 
ed is based upon the proposition that the agreement to arbitrate entered into after 
the loss estops the insured from prosecuting a suit for any amount until the ar- 
bitrators have made an award. In other words, it is contended that the defend- 
ants in error are bound by that agreement to refer the matter in dispute to the 
arbitrators, and can prosecute no suit upon the policy until the arbitrators have made 
an award or have failed to make an award for some reason for which the plaintiff 
in the suit is not responsible. The obligation to arbitrate is derived from the terms 
of the policy, and, under the statute, must be limited to losses which are only par- 
tial. The arbitration agreement which was entered into after the fire did not con- 
vert a total loss into a partial loss, or commit the owner of the property and the 
intervenor to an admission that there was only a partial loss. If the loss was 
total, the agreement was without consideration, and for that reason unenforceable, 
and constituted no barrier to a suit for a total loss. 

[3] The next question is. Does the evidence support the verdict of the jury? 
Most of the witnesses who testified upon that issue were contractors and builders 
of experience, and their testimony was conflicting. Those who were called by 
the defendants in error testified, in effect, that there was a total loss; that the por- 
tions of the building which were not consumed by the fire were rendered unfit for 
use in reconstruction; that it would be necessary to tear down the walls and other 
portions still standing in order to reconstruct the building in as good a condition 
as it was prior to the fire. Witnesses offered by the plaintiff in error testified to 
the contrary. It would serve no useful purpose to quote the testimony at any 
length. We are of the opion that there was sufficient legal evidence to support the 
findings of the jury. 

The record contains a number of assignments complaining of the admission 


of testimony. These have been examined, and are overruled without discussion. 
lhe judgment is affirmed. 


GREAT AMERICAN INS.:CO. v. D. W. RAY & SON. (No. 1186—5184.) 
Commission of Appeals of Texas, Section A. March 20, 1929. 
15 Southwestern Reporter (2d) 223. 

1. INSURANCE—POLICY FORMS, WHEN FURNISHED AGENT, PRE- 
SUMABLY CONTAINED CLAUSES AND PROVISIONS FOUND 
THEREIN AND APPROPRIATE TO RISK WHICH INSURER CON- 
TENDS AGENT HAD NOT AUTHORITY TO INSURE. 

In the absence of proof showing insurance policy forms as furnished agent did 
not contain clauses and provisions appropriate to writing of insurance on cotton 
gins, it must be assumed that such provisions were in the form so furnished, as 
against insurer’s contention that the agent had no authority to write policies on 
such risks. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


2. INSURANCE—EVIDENCE AS TO AGENT’S AUTHORITY TO WRITE 
POLICY COVERING COTTON GIN HELD TO SUPPORT VERDICT 
FOR INSURED. 

Evidence as to insurance agent’s authority to write policy covering cotton gin 
held not so conclusive as to render verdict for insured without support. 


(For other cases, see Insurance, Dec. Dig. § 92.) 





132 The Insurance Law Journal, Vol. 73 [July, 1929 


3. INSURANCE—INSURER HAS BURDEN OF PROOF OF AGENT'S 
WANT OF AUTHORITY TO CANCEL POLICY IN OTHER COMPANY 
IN LIEU OF WHICH POLICY IN SUIT WAS ISSUED. 

Where insurance agent, by course of dealing with insured, assumed obligation 
to renew or rewrite coverage on expiration of policies, the burden is on insurer 
resisting payment of loss to establish that its policy never became effective by rea- 
son of agent’s lack of authority to cancel policy in another company in lieu of 
which the policy in suit was written. 

(For other cases, see Insurance, Dec. Dig. § 92.) 

4. INSURANCE—INSURANCE AGEN™ UNDERTAKING TO REWRITE 
COVERAGE AS POLICIES EXPIRE HAS AUTHORITY TO CANCEL 
POLICY IN ONE COMPANY AND REWRITE IT IN OTHER. 

\n insurance agent who, by course of dealing or agreement with insured, under- 
takes to rewrite or renew coverage as policies expire, has authority to cancel poli- 
cies and rewrite same in other companies represented by him. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

5. INSURANCE—POLICY, WRITTEN BY AGENT IN LIEU OF FIRE POL- 
ICY IN OTHER COMPANY CANCELED BY HIM, HELD TO TAKE 
EFFECT UPON DELIVERY TO INSURED. 

Fire policy, written by insurer’s agent in lieu of policy in another company 
canceled by him, held to have become effective upon delivery to insured. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

6. INSURANCE—UNDER FIRE POLICY PROVISIONS, INSURED HELD 
ENTITLED TO INTEREST FROM 60 DAYS AFTER. PROOF OF LOSS 
AND DEMAND. 

Under fire policy provision stipulating that sum for which insurer is liable shall 
be payable 60 days after due notice and satisfying proof of loss and under peti- 
tion alleging total loss on December 3, and proof of loss and demand for payment 
on February 26, following, and evidence of agent that insurer neither admitted nor 
denied liability, but refused to pay, held that interest began to accrue on the amount 
due on April 26, following proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 598.) 

7. INSURANCE—VERDICT FOR TOTAL LOSS IN VALUE SPECIFIED IN 
POLICY HELD NOT WITHOUT SUPPORT IN EVIDENCE, NOTWITH- 
STANDING INCONSISTENT VALUE STATED IN PROOF OF LOSS. 
Inconsistent statements as to value of property, one in policy issued few days 

before fire and other in proof of loss some time after fire, cannot either be said 

to be without probative force, nor can it be said that verdict for larger amount 
stated in policy is without support in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

8. INSURANCE—JURY’S FINDING OF DAMAGE TO BUILDING NOT IN- 
CLUDED IN PROOF OF LOSS CANNOT BE SUSTAINED. 

Where the proof of loss contained no reference to cotton house, jury’s finding 
of damages by fire to such house cannot be sustained. 

(For other cases, see Insurance, Dec. Dig. § 539{5].) 

Error to Court of Civil Appeals of Tenth Supreme Judicial District. 

Action by D. W. Ray & Son against the Great American Insurance Company. 
Judgment for plaintiff was affirmed by the Court of Civil Appeals [4 S. W. (2d) 
88], and plaintiff brings error. Reformed and affirmed. 

Will C. Thompson and Thompson, Knight, Baker & Harris, all of Dallas, for 
plaintiff in error. 


Lawrence Treadwell and Richard & A. P. Mays, all of Corsicana, for defend- 
ant in error. 


NickELs, J. Judgment for the insured was affirmed by the Court of Civil Ap- 
peals. 4 S. W. (2d) 88. For a general statement of the case we make reference 
to the opinion of that court. Writ of error was allowed upon assignments present- 
ing matters to be noticed. 

{1, 2] 1. Sheppard became “manager” or “agent,” at Kerens, of the insurer 
in March, 1920, and continued as such until some time after issuance of the policy 
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in question. The company, through its “special agent or State agent,” “checked 
him in,” and “then gave him instructions with reference to what property they did 
not write.” Those instructions were: “This company does not write farm prop- 
erty.” Sheppard testified that he “never did receive any other instructions with 
reference to that, either orally or otherwise.” If Sheppard’s statement just quoted 
does not inevitably mean that the class of property not to be written was never 
enlarged, a trier of fact issues might give it that meaning. Scott v. Townsend, 106 
Tex. 322, 341, 166 S. W. 1138; Craycroft v. Crawford (Tex. Com. App.) 285 S. W. 
275, 280. In “checking Sheppard in,” the company put into his custody supplies, 
forms, etc., and, inferably, kept him supplied as needed. The form of policy used 
in the present instance has many clauses, provisions, etc., appropriate only in taking 
cotton gin risks. As delivered to Ray & Son, the policy bore the signature of 
“O. G. Smith, President,” and “M. E. Cragin, Secretary,” of the company, plus the 
counter signature of “Joe Sheppard, Manager or Agent,” at Kerens. The signa- 
tures of the president and secretary were on the paper, and the paper was in Shep- 
pard’s possession at Kerens at the time he filled in the “blanks,” and inferably con- 
tained references to and blanks for cotton gin risks. In the absence of proof show- 
ing the policy form (as furnished to Sheppard) did not have such references, etc., 
the assumption must be against the insurer, for it seeks to impose such restrictions 
upon his authority as “Manager or Agent.” 

There is testimony from a representative of the company to the effect that 
Sheppard was instructed not to “write gins”; but Sheppard denied the truth thereof. 
And there is testimony from another representative that a letter containing such in- 
structions was written to Sheppard, but the letter was not shown to have been 
mailed, and Sheppard denied receiving it. And there is testimony from a repre- 
sentative in New York that the company did not write gins, but, except as shown, 
attempts to communicate. that fact to Sheppard do not appear. 

In the situation presented, we cannot say there is no evidence of! sufficient 
agency or that usurpation of authority by Sheppard is conclusively shown. The 
defense of lack of actual authority is not sustained. 


2. The premium was paid by, and the policy actually delivered to, the insured 
before the fire occurred. The policy thereafter remained in actual custody of the 
insured. But it 1s claimed the purported contract never became effective. The 
claim rests in these facts: (a) Sheppard, since 1920, had represented this com- 
pany and other insurers at Kerens. (b) From time to time Ray & Son had pro- 
cured insurance through him. (c) “Mr. Ray,” apparently representing the insured, 
a corporation, had told Sheppard “that whenever he had a policy to expire to al- 
ways keep him covered in good companies.” (d) A policy, or policies in a group, 
expired in October or November, 1925; those policies did not include one issued 
by Great American Insurance Company. (e) Sheppard issued, apparently to the 
extent of countersigning, policies of various companies, not including Great Ameri- 
can Insurance Company. to take the places of those expiring. None of these had 
been delivered to Ray & Son on December 1, 1925. (f£) Amongst the policies just 
mentioned was one of the Royal Insurance Company for $5,000. Pursuant to com- 
munications intimate to Sheppard and Royal Insurance Company, Sheppard, on No- 
vember 28, 1925, marked this policy “cancelled and sent it to the Company.” (g) 
The instant policy was then countersigned by Sheppard and on December 1 or 2, 
1925, it, with the others, was delivered to Ray & Son. As affecting the claim, it 
ought to be remembered that Ray & Son accepted this policy, kept it, and there- 
after stood (and now stand) upon it. 


[3] Contents of the Royal Insurance Company’s policy are not disclosed. That 
policy may have included provisions for “cancellation” in the exact manner adopt- 
ed; proof of absence of such a stipulation is not before us. If Sheppard (justi- 
fably) was agent of the insured and insurer in issuance of the policy (that is 
to say, agent of the insurer in delivery and agent of the insured in acceptance), 
such a stipulation as that mentioned would inure to the benefit of the insurer and 
be obligatory upon the insured, with the result that cancellation, so long as the 
policy remained in his possession, could be worked out without consultation with 
Ray & Son. The matter is one in respect to which the burden of proof lay upon 
the insurer; in deference to the judgment, as well as in recognition of the presump- 
tion of good faith, etc., we assume existence of such a stipulation, in the Royal 
policy, as, in the circumstances, warranted “cancellation” in the manner pursued. 
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[4] Again, if Sheppard’s authority to represent Ray & Son had the general 
scope claimed by them, it included authority to cancel. East Texas Fire Ins. Co. y. 
Blum, 76 Tex. 653, 13 S. W. 572. If his authority was anything less than that 
just mentioned, then, on the proof of the delegation and proof of practical interpre- 
tation of the delegation, it was to procure policies which, upon delivery to and ac- 
ceptance by Ray & Son, evidenced the contracts of insurance. Alliance Ins. Co. y, 
Continental Gin Co. (Tex. Com. App.) 285 S. W. 257. On this point, the matter 
is not controlled by Dalton v. Norwich Union Fire Ins. Ass’n (Tex. Com. App.) 213 
S. W. 230, since the insured has not elected to stand upon the agent’s conduct (is- 
suance of Royal policy) which was unknown to it; and, if it be said that Ray & 
Son have undertaken to ratify Sheppard’s conduct in issuing the Royal policy, then, 
by the same measure, they have undertaken to ratify his conduct in canceling it. 

[5] A ruling of effectiveness in the Great American policy, it is said, conflicts 
with that in Alliance Ins. Co. v. Continental Gin Co., supra. But in that case the 
policies which, it was held, never took effect, were not delivered, prior to the fire, 
to the insured and were not intended, even by the insurer as represented by its 
local agent, to be effective until and unless policies then outstanding were canceled, 
which contingency might not occur except upon notice, etc., to the insured other- 
wise than by notice to the alleged joint agent. 

In our opinion the Great American policy took effect upon its delivery to Ray 
& Son. 

[6] 3. The policy includes a stipulation that “the sum for which this company 
is liable pursuant to this policy shall be payable sixty days affer due notice * * * 
and satisfactory proof of loss have been received by this company,” etc. The stipu- 
lation, along with the balance of the policy, was introduced in evidence by Ray & 
Son. 

In their petition, Ray & Son averred that total loss occurred on December 3, 
1925, that on February 26, 1926, “proof of the fire and loss” and demand for “pay- 
ment of the sum insured for” were made, and that “by reason of the premises” 
the company “became justly indebted * * * the full sum of $5,000.00.” In immed- 
iate context it was charged that the company “has ever failed. and refused and 
still fails and refuses to pay.” 

Date of “demand” is fixed in the pleading, it will be noted, as February 26, 
1926. Mr. Ray, representing the insured, testified to the fact of demand having 
been made, but did not fix the date of same, nor is there other testimony fixing 
the date; hence we allocate the demand testified about to the demand averred on 
February 26, 1926. Mr. Ray said “they” (i. e., the insurer) “have never admitted 
their liability or denied their liability, just refused to pay.” Since date of refusal 
is not otherwise shown, we assume it followed the demand made February 26, 1926. 
And since, according to the stipulation, the insurer had the right to “fail and re- 
fuse” to pay until expiration of “sixty days after” receipt of “proof of loss,” we 
regard the refusal to pay as ripening into denial of liability at the end of April 
26, 1926. Interest began to accrue, in our opinion, April 27, 1926. Delaware, Uz 
& W. Fire Ins. Co. v. Brock, 109 Tex. 425, 431, 432, 211 S. W. 779. Interest was 
allowed from February 3, 1926 (that is, from “sixty days after” the fire), and the 
allowance was upheld by the Court of Civil Appeals. In this we think there was 
error. 

There is to be found in Northern Assurance Co. v. Morrison (Tex. Civ. App.) 
162 S. W. 411, 412, language which, considered of itself, appears to be in conflict 
with expressions in Delaware U. & W. Fire Ins. Co. v. Brock, supra; yet the relev- 
ant decisions may have reconciliation in the fact stated that, “when notice of loss” 
was given to Northern Assurance Company, “liability on the policy was denied,” 
and the fact, inferable, that such notice was given immediately after the fire. We 
understand the last paragraph of the opinion in Camden Fire Ins. Ass’n v. Bomar 
(Tex. Civ. App.) 176 S. W. 156, 157, as being grounded upon the fact of denial 
of liability made immediately after loss. Thus considered, Northern Assur. Co. v. 
Morrison and Camden Fire Ins. Ass’n v. Bomar do not support the ruling of 
the Court of Civil Appeals. 


4. In the charge, the jury was required to find, separately, the “value * * * 
at time of fire” and the “fire damage” in respect to each of eight “items.” In re- 
spect to an “item” described as “motors, dynamos and other electical equipment 
used for power, while contained in buildings on * * * premises,” the jury found 
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the “value” and the “fire damage” each to have been $2,250. Another “item” was 
described as “metal tanks and towers situated on gin premises,” and “value” and 
“fre damage” each was found to have been $800. Another item was described as 
“a one-story, frame cotton-seed house, including unloading machinery therein, with 
metal roof, situated 27 feet south” from the main gin building, “including motor,” 
and the “value” and “fire damage” each was found to have been $1,800. The insur- 
er claims the findings are without support of “any evidence.” 

The contention in respect to “motors, dynamos,” etc., and “metal tanks and 
towers” rests on statements in the “proof of loss” executed by the insured and 
used as basis for same testimony introduced by it. Therein it is said that the 
“cash value” of “Motors & Dynamos,” in “condition burned” was $1,859.62 and 
that the “loss” was $1,859.62. Therein it is said “metal tanks and towers dam- 
age” amounted to $232.95. 

The policy apparently was prepared by Sheppard and delivered to the insured 
on December Ist or 2d, one or two days before the fire. In the policy, introduced 
in evidence by the insured, there are declarations of “cash value estimated by ap- 
plicant” (i. e., Ray & Son) and which “estimates” in the circumstances might be 
taken as having been made or approved by Sheppard, agent of the insurer. There- 
in the “cash value” of “motors, dynamos,” etc., is shown to have been $2,250, as 
compared with $1,859.62 stated in the “proof of loss,” and the “cash value” of 
“metal tanks and towers” is shown to have been $800. 

[7] The statement in “proof of loss” and the jury’s finding in respect to “mo- 
tors, dynamos,” etc., both rest upon the fact or assumption of total loss, and the 
“proof of loss” statement, at least when supported, as it is, by corroborating infer- 
ences from Ray’s testimony, is some evidence of total loss. Hence we have a case 
of two estimates of value—one made in the policy a day or two before the fire, 
and one made in the “proof of loss” some 83 days after the fire—conflicting to 
the extent noted. It cannot be said that either is wholly without probative force, 
and that therefore the jury’s finding is without “any evidence.” 

In respect to “metal tanks and towers,” the statement in the “proof of loss” 
might signify, of itself, either that there was total loss with a value of $232.95, or 
that there was a partial loss to the extent of $232.95. If the meaning first indi- 
cated be taken, then there is but conflict of estimates of value as in the case of 
“motors, dynamos,” etc., discussed above. If the secondly indicated meaning be 
taken, there is not necessarily a conflict in estimates of value, but on the record 
there is a conflict of evidence as between the “proof of loss,” on the one hand, 
and testimony of the witness Ray, on the other, to the effect that “metal tanks and 
towers on the premises” “above the gin room” and “their ‘oundation burned and 
they fell in and were destroyed.” The fact that Ray, in one connection, confirmed 
statements in the “proof of loss” and said that it showed all of the losses, etc., 
did not take from the jury the right to consider his formerly given testimony about 
“destruction” of the tanks and towers. Stevenson v. Barrow (Tex. Com. App.) 
291 S. W. 1101. 

The policy schedule has an item, “one story frame cotton house, including un- 
loading machinery therein, with metal roof, situated 27 feet south from the above 
described building” (i. e., the main gin building “including motor,” “cash value es- 
timated * * * $1,800.00”). The amount of insurance allotted to that building is 
$1,200. The “item” is pleaded by insured with the description given in the policy. 
In the charge to the jury, the “item” is described, except for omission of amount 
of insurance and estimated value, exactly as in the policy and in the petition, save 
that the words “cotton seed house” are used for the words “cotton house.” In 
a preliminary statement in the charge, it is stated that each “item” thereafter set 
out is a description of “property insured.” Cotton seed houses are separately dealt 
with in the policy schedule, pleading, and charge. We treat the findings of $1,800, 
“fire damage,” which in the circumstances, is a finding of “total loss,” as having 
reterence to the “cotton house” described in the policy and pleading. 


In the “proof of loss” there is no reference to the “cotton house” as having 
been destroyed or damaged. That statement purports to exhibit a complete show- 
ing of losses. Mr. Ray, who assisted in its preparation had the “proof of loss” 
before him while testifying and made specific reference to each “loss” therein 
shown. In that immediate connection he said, “That is all of it, the aggregate loss 
was $31,262.75” (same total showing the “proof of loss”); “those figures represent 
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the reasonable damage to the plant by reason of the fire.” The only reference to 
damage to a “cotton house” is to be found in testimony of Mr. Ray, given in 
another connection, that “there was a frame cotton house * * * it was just scorched, 
it did not burn”; it is questionable whether that testimony has reference to the 
“cotton house” described in the policy, but if it has such reference it does not tend 
to show $1,800 “fire damage” which would have been a “total loss.” 

[8] The insurer’s contention on this finding of $1,800 “fire damages” must be 
sustained. Yet, because of the independent nature of the “item” in the policy and 
in the verdict, and because the other findings are sufficient for the judgment, as 
pointed out in “5” below, the error is not a reversible one. J. M. Guffey Petroleum 
Co. v. Dinwiddie (Tex. Civ. App.) 182 S. W. 444, 446 (writ denied); Baker v. 
Streater (Tex. Civ. App.) 221 S. W. 1039, 1042. 

[9] 5. Of losses, exclusive of the “cotton house” item of $1,800; established in 
the verdict the part chargeable to this insurer under the three-fourths and concur- 
rent insurance provisions, amounts to the sum of $4,472.94. If the $1,800 “cotton 
house” item be taken into consideration, then the proportion of loss which should 
be charged to this insurer is $4,743.34. Recovery was allowed in the sum of $4,309.71. 
The insurer presents lack of authority in the trial judge to render judgment except 
for the amount to which the insured would appear to be entitled under accurate 
mathematical calculations on the face of the verdict as a whole. If this be true, 
the judgment should have been for $4,743.34. ' 

[10] To each of the various “items” of property covered a definite portion of 
the aggregated insurance is in the policy allotted; e. g., $260 of the $5,000 is by the 
policy, applied to the facts of concurrent insurance, etc., allotted to the “cotton 
house.” The verdict, under instructions of the judge, was so drawn as to establish 
separately the “value” and the “fire damage” of each item thus segregated in the 
policy and in respect to which loss was claimed by the insured. The verdict, then, 
is made up of a series of independent findings. One of the findings (i. e., that in 
respect to the “cotton house’) is without warrant in proof; but, in the others, sepa- 
rately considered or taken together, the judgment rendered has support. The fact 
that a judgment including an additional $163.23 in favor of the insured might have 
been rendered, and, as rendered, supported, on the findings, independent of the find- 
ing in respect to the ‘cotton house,” did not, in our opinion, preclude the lesser judg- 
ment, rendered as it was with consent of the insured. In case of a special verdict 
not set aside, the statute requires judgment “thereon.” Article 2209, R. S. 1925. A 
judgment which is “thereon” as far as it goes and which merely falls short of allow- 
ing a consenting party all of the relief to which he is entitled according to the ver- 
dict as a whole or according to those independent findings in it whose valid exist- 
ence cannot be successfully challenged, is in our opinion, a judgment “on” the ver- 
dict within the meaning of article 2209; nor may a party raise a question, under 
article 2211, R. S. 1925, about failure to ceive his adversary “ali the relief to which 
he may be entitled.” United Producers’ Pipe Line Co. v. Lantry-Fike Const. Co. 
(Tex. Civ. App.) 238 S. W. 331. 

6. We recommend that the judgment of the district court be so reformed as 
to allow interest on the principal amount ($4,309.71) allowed therein from the 27th 
day of April, 1926, that the judgment of affirmance of the Court of Civil Appeals 
be reformed accordingly, and that, as thus reformed, the judgments of the district 
court and Court of Civil Appeals be affirmed. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
reformed and affirmed, as recommended by the Commission of Appeals. 
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MARINE. 


A. GUTHRIE & CO., Inc., v. STANDARD MARINE INS. CO., Limited. 
CHESLEY TUG & BARGE CO. v. SAME. 
Circuit Court of Appeals, Ninth Circuit. March 18, 1929. 
No. 5638. 
31 Federal Reporter (2d) 403. 

1. INSURANCE—CONFLICTING TESTIMONY HELD NOT TO SHOW 
TEMPEST OR EXCEPTIONALLY HIGH WIND OR ROUGH SEA, 
WITHIN MARINE POLICY INSURING AGAINST PERILS OF SEA. 
Conflicting testimony held not to establish that there was a tempest, or that 

wind was extraordinarily high, or that water was exceptionally rough, within 

meaning of marine insurance policy insuring against perils of sea. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2, INSURANCE—JUDGMENT DENYING RECOVERY UNDER POLICY 
INSURING AGAINST PERILS OF SEA HELD PROPER ON EVI- 
DENCE THAT CRANE AND CARS WERE INSECURELY LOADED ON 
BARGE. “ 
Judgment denying recovery under marine insurance policy insuring against 

perils of the sea held proper, in view of testimony as to insecure loading and fast- 

ening of crane and cars on barge which dumped load in moderately heavy sea; 
the unseaworthy condition of the barge at the commencement of the voyage be- 
ing proximate cause of loss. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from the District Court of the United States for the Southern Divi- 
sion of the Western District of Washington; Edward E. Cushman, Judge. _ 

Libels by A. Gutherie & Company, Inc., and by the Chesley Tug & Barge Com- 
pany, a corporation, against the Standard Marine Insurance Company, Limited, a 
corporation consolidated for trial. From decrees of dismissal, the respective 
libelants appeal. Affirmed. 

William H. Gorham, of Seattle, Wash., for appellants. 

Cosgrove & Terhune, of Seattle, Wash., for appellee. 

Before Rudkin and Dietrich, Circuit Judges, and Bean, District Judge. 

DirrricH, Circuit Judge. In the court below two libels were consolidated for 
trial, and the decrees dismissing them are brought here for review upon a single 
record. Each is upon a certificate of marine insurance issued by appellee on Feb- 
ruary 2, 1926, and covering, in the one case a locomotive crane (upon its own wheels) 
in the possession of but not owned by the city of Tacoma, assignor of libelant 
Chesley Tug & Barge Company, and in the other certain camp equipment belong- 
ing to libelant A. Guthrie & Co., loaded upon railroad cars, and all on board car 
barge Chesley No. 1 in Hood Canal at Potlatch, Wash., bound for Seattle in tow 
of tug Ketchikan I]. In each case the insurance was against perils of the sea. 
With the tow, the tug, in charge of a crew consisting of master, mate, and cook, 
left Potlatch about 6 o’clock in the morning on February 2d. In substance the mas- 
ter testified that they had good weather at least up to midnight of that day, at 
which time he was in the Sound about half a mile northeast of Apple Cove Point. 
He went below at 12:15 a. m., and, getting up again at 2 o’clock, he found the 
wind had risen, the “sea was picking up,” and the tug was beginning to rock. He 
remained on deck about an hour when, the wind having begun to subside, he again 
went below. There was at that time a “rolling swell” and the tow was riding 
“normally the same as when I left the canal.” Being roused between 3:30 and 4 
o'clock by a change in the operation of the tug’s engine, he went on deck, where 
he learned that the barge had spilled her load. The lights were out, and “it 
seemed like the scow (barge) was standing on end.” 

In each case appellee joined issue upon appellant’s contention that the loss 
was caused by “tempestuous weather, wind, and waves,” and alleged affirmatively 
that on leaving Potlatch the barge was unseaworthy, in that, (1) water leaked 
into her hold in large quantitics and was not pumped out at reasonable intervals, 
(2) she was overloaded, and (3) the crane and cars were improperly stowed and 
imsecurely fastened on the deck. 

[1] In the view we take it is not necessary to decide whether, under the cir- 
cumstances shown, the wind and waves were such as to constitute causal perils of 
the sea within the meaning of the certificate, and we have considered the evidence 
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upon that head only because of its indirect bearing upon the third branch of the 
affirmative defense. The testimony is conflicting, but upon the whole we think it 
fails to establish that there was a tempest, or that the wind was extraordinarily 
high, or that the water was exceptionally rough. The cook failed to testify, and 
the mate’s version did not materially differ from that of the master, the substance 
of which we have already set forth. Their view of the actual conditions at the 
time of the loss are perhaps best summed up in the written “protest” they filed 
the day after the loss, in which they stated, “the tide then flooding and the sea 
then being smooth with a heavy swell running and a strong southerly wind pre- 
vailing,” that is, as explained by the master upon cross-examination, it was a 
“smooth, rolling sea, * * * but there were no white caps when it was blowing.” 

Turning to the charge of unseaworthiness, admittedly the burden was upon 
appellee to establish this defense, and as to water in the hold and overloading, the 
court below was of the opinion that it failed to carry the burden. We find no 
reason for disturbing these conclusions. Upon the third branch of the defense, 
however, the court held with appellee, and upon that ground dismissed the bills. 

[2] The barge was 90 feet long and about 37 feet wide. Over the deck prop- 
er was a sheathing consisting of planks about 3% inches thick laid athwartships. 
Upon this sheathing were three railroad tracks, the rails being fastened down with 
ordinary railroad spikes. On the center track were placed the crane, on its own 
wheels, and forward of it an empty gondola car over which was suspended the 
boom of the crane. On each of the other tracks were two railroad cars loaded 
with the camp equipment. There was testimony tending to show that when the 
cars were taken on during the afternoon of February Ist the air brakes were set 
and also the hand brakes. The crane, though of greater weight than the cars, had 
no air brake and only a small hand brake effective to hold on a grade of possibly 
3 per cent. There were cross-timbers or head-logs at each end of the barge to 
keep the cars from running off. Between the head-log at either end of each track 
and the adjacent wheels thereon, blocking was placed consisting of timbers similar 
to ordinary railroad ties. These timbers were not fastened together, nor were 
they attached to the rails, deck, or head-logs. There were no shores, jacks, or 
other devices set under the corners of the cars to take the shifting weight due to 
the rolling of the barge. The crane was shorter than the railroad cars, and be- 
cause of its great weight it was put forward as far as possible, leaving an un- 
usually large space for blocking between its rear wheels and the rear head-log. 

When so loaded at Potlatch, the barge was down a foot by the stern with a 
four-inch list to starboard. No one saw the accident, but a subsequent inspection 
disclosed that some of the rails had been entirely dislodged and, from the marks 
of the wheels upon the sheathing, it appears that the cars had spilled into the 
sea from what was thus the lowest point on the deck. And the physical evidence 
leaves no doubt that the lateral force by which the rails were torn loose from the 
decking was exerted from port to starboard. It further appears from the photo- 
graphs that the railroad spikes were at irregular intervals, some of which were 
much greater than are ordinarily to be observed in standard railroad construction. 
The spikes were of the usual length, but because of the thickness of the sheathing 
they penetrated the decking proper but a very short distance. Not only do the 
photographs tend to show that the sheathing was measurably infirm from use and 
exposure to the weather, but the testimony leaves no doubt that at places it was 
in an advanced stage of decay. On cross-examination a witness for the appellants 
testified : 

“Q. What was the condition of the deck as far as being sound or decayed? 
A. There was depreciation. I would not say terribly rotten. 

“Q. It was some rotten, though? A. Yes.” 

Being defective in this respect, the barge itself was not staunch or strong, 
and considering the manner in which the cars left the deck, it is difficult to escape 
the conclusion that the defect was one of the proximate causes of the loss. Had 
the cars been shored up or jacks placed under the corners, as some of the testi- 
mony tends to show is standard practice, the lateral strain on the rails would have 
been alleviated, and the defective condition of the decking possibly rendered in- 
consequential. 


In an effort to visualize what occurred, the court below said: “The list being 
to starboard, the greater strain was on the starboard rail of each track, and, as was 
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to be expected, more of the starboard rail of the starboard and center tracks was 
Joosened than of the port rails. Only one rail, the starboard rail, of the port track 
was loosened, its port rail being the only one on the barge which appears to have 
been left intact. Evidently the blocking at the rear of the crane worked out of 
place, or was washed away; the brake on the crane did not hold it, and that on 
the empty gondola was not sufficient to hold both that car and the crane, and there 
would be slack in the drawhead between the two. They worked aft, putting the 
barge down still more by the stern. The crane pounded on the head-log. From 
conditions as disclosed by the photographs, it would appear not unlikely that the 
rear car on the port track may also have done this. Evidently the rear head-log 
was carried away, the cars on the port track went over the stern. After leaving the 
center track the crane had been working down to starboard when, with the loss of 
the cars on the port track the weight was gone from the port side of the barge, 
the crane and other cars were spilled over the starboard side. The crane probably 
was kept from going over the stern by reason of the low hung bumper at the rear 
of the crane bringing up against some part of the barge. After the crane left 
the rails the wheels evidently did considerable damage to the after deck before 
the load was spilled. These wheels may have worked into the deck sufficiently 
to have brought this bumper in contact with the 4 by 16 under the after head-log.” 

Considering the physical conditions as disclosed by the photographs, together 
with the testimony, we cannot see that this view is without basis of fair inference 
or extends into the realm of speculation. Upon the whole we agree with the court 
that the barge was unseaworthy at the commencement of the voyage and that her 
condition in that respect was the proximate cause of the loss. For this conclusion 
a favorable background, at least, is afforded by the fact that the barge encountered 
no extraordinary stress of wind and wave, or other emergency. 

The decrees are therefore affirmed. 


KOURY v. PROVIDENCE-WASHINGTON INS. CO. (No. 6640.) 
Supreme Court of Rhode Island. April: 3, 1929. 
145 Atlantic Reporter 448. 

2. INSURANCE—THAT GOODS HAD BEEN STOLEN BEFORE FIRE DID 
NOT ESTABLISH THEFT AS CAUSE OF LOSS PRECLUDING RE- 
COVERY ON POLICY. 

In action on policy insuring goods while in transit on truck against fire, that 
goods had been stolen before fire ‘did not establish theft as the cause of the 
loss precluding recovery under policy. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


3. INSURANCE—IN ACTION ON POLICY INSURING GOODS IN TRAN- 
SIT ON TRUCK AGAINST FIRE, DIRECTING VERDICT FOR DE- 
FENDANT BECAUSE LOSS WAS CAUSED BY THEFT HELD ERROR. 

_ In action on policy insuring goods while in transit on specific truck against fire, 

directing verdict for defendant on ground that loss was caused by theft and not 

by fire held error. 
(For other cases, see Insurance, Dec. Dig. § 668[10].) 


4. INSURANCE—LOCATION OF GOODS INSURED HELD MATERIAL 
FEATURE OF POLICY INSURING GOODS AGAINST FIRE WHILE IN 
TRANSIT ON TRUCK. 

Location of goods insured held material feature of policy insuring against fire 
goods while in transit on specific truck. 
(For other cases, see Insurance, Dec. Dig. § 419.) 

5. INSURANCE—AMBIGUOUS LANGUAGE IN POLICY SHOULD BE 

CONSTRUED IN FAVOR OF INSURED. 


Language in policy being selected by insurer, and being ambiguous, should be 
construed in favor of insured. ; 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


6. INSURANCE—LANGUAGE OF INSURANCE POLICY SHOULD BE 
CONSTRUED LIBERALLY TO ACCOMPLISH PURPOSES FOR 
WHICH MADE. ; : 

Language of an insurance policy should be construed liberally in order to ac- 
complish purposes for which it was made, and to that end it is proper to examine 
the whole contract to ascertain the purpose for which it was made. 
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WHILE IN “CUSTODY AND CONTROL” OF ASSURED, PRO- 
TECTED ASSURED WHILE GOODS WERE WITHIN HIS LEGAL CUS- 
TODY AND CONTROL. 

Policy, insuring goods against fire only while in transit on specific truck and 
while in “custody and control” of the assured, held to protect assured so long as 
the goods were within his legal custody and control, and not to require that he have 
actual physical dominion over property in transit. 

(For other cases, see Insurance, Dec. Dig. § 419.) 


8. INSURANCE—STATUTE AUTHORIZED SUIT BY PLAINTIFF IN DE- 
RIVATIVE RIGHT OF INSURED ON POLICY INSURING AGAINST 
FIRE GOODS WHILE IN TRANSIT ON TRUCK (GEN. LAWS 1923, § 
3815). 

Gen. Laws 1923, § 3815, held to authorize suit by plaintiff in derivative right of 
insured under policy insuring against fire goods while in transit on a specific truck, 
where plaintiff recovered judgment against insured and execution was returned un- 
satisfied; statute not indicating that it is to be confined to personal injury, tort or 
automobile accident cases. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 

9. INSURANCE—POLICY REQUIRING SUIT WITHIN TWELVE MONTHS 
AFTER LOSS AUTHORIZED SUIT BY PLAINTIFF WITHIN ONE 
YEAR AFTER RETURN OF EXECUTION UNSATISFIED AGAINST 
INSURED. 

Provision of policy insuring against fire goods while in transit on truck re- 
quiring suit to be brought within twelve months after loss held not to bar suit by 
plaintiff suing in derivative right of insured against whom he had obtained judgment 
for loss of goods while in transit, where suit was brought upon policy within one 
year after return of execution against insured unsatisfied. 

(For other cases, see Insurance, Dec. Dig. § 622[11.) 

Stearns, J., dissenting. 

Exceptions from Superior Court, Providence and Bristol Counties; Arthur P. 
Sumner, Judge. 

Action by Joseph Koury against the Providence-Washington Insurance Com- 
pany. Verdict for defendant, and both parties bring exceptions. Exceptions sus- 
tained in part and overruled in part, and case remitted for new trial. 

John R. Higgins, of Woonsocket, and Alfred H. Lake, of Providence, for 
plaintiff. 

William H. Edwards, Edward Winsor, and Edwards & Angell, all of Provi- 
dence, for defendant. ; 

Barrows, J. Joseph Elias, a common carrier of goods by auto truck, received 
from plaintiff, Koury, on April 15, 1924, certain dry goods to carry from Woon- 
socket to Central Falls. He left the goods in his locked garage overnight because 
of failing headlights. It is conceded that the goods were still in transit. Through 
no fault of Elias the truck and its contents were taken from the garage and the 
next morning were found about four miles ‘away ruined by fire. The inference 
from the facts might be, either that it had been stolen, or that malicious inter- 
meddlers had taken the truck from the garage. The parties are agreed, however, 
that the goods were destroyed by fire. 

Elias was insured in defendant company under a policy termed “Motor Truck- 
Merchandise Floater Truckmen’s Form.” The policy has a statement in large type 
that it insures against damage to the goods caused by several different kinds of 
happenings, one of which is fire. It has a similar statement as to losses which it 
does not cover. The insurance is applicable only while the goods are in transit on 
the specific truck. It covers “legal liability of the assured as a carrier * * * of 
general merchandise while in the custody and control of the assured.” No refer- 
ence is made to loss by theft or arising from fire in the course of or following 
theft or malicious interference with the truck or goods. The policy also contains 
a clause that no suit shall be brought thereon unless the assured has complied with 
the requirements of the policy and commenced action within twelve months next 
after the happening of the loss, unless such limitation is contrary to the laws of the 
state. 

After the loss Koury sued Elias, and on May 21, 1926, recovered judgment 


7. INSURANCE—POLICY, INSURING GOODS AGAINST FIRE IN TRAN- 
SIT 
I 
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against him as a common carrier for $2,427.65. Execution having been returned 
unsatisfied, Koury, in February, 1927, brought the present suit, claiming the right 
so to do by statute, Gen. Laws 1923, c. 258, § 7 (3815). Defendant demurred on 
the ground that plaintiff was not included among those who could bring suit under 
the terms of the statute. The demurrer was overruled, and defendant filed a special 
plea setting out that suit had not been commenced within twelve months of the 
loss. Plaintiff’s demurrer to this plea was sustained. To both of the above rulings 
defendant excepted and is here on a bill of exceptions. 

The parties then went to trial on stipulated facts supplemented by brief oral 
testimony. At its conclusion the trial justice denied a motion to direct a verdict 
for plaintiff and directed a verdict for defendant, saying that the truck had been 
stolen; that theft insurance was different from fire insurance; that assured’s legal li- 
ability was caused by theft and not fire. He further said that the policy covered the 
goods only when in the custody and control of the insured, and that custody and 
control meant that the truck was where the insured could protect the property 
from fire or theft; that when stolen such protection could not be given, and there- 
fore the policy had ceased to be of effect when the goods were burned. 

Plaintiff is here on exception to denial of his motion for directed verdict and 
also on exception to the granting of defendant’s motion that a verdict be directed in 
its favor. Defendant, though having a verdict, asserts that if the verdict in its 
favor should prove to have been erroneously directed it still was entitled to suc- 
ceed on its demurrer or special plea. 

[1-3] We have often said that a verdict should not be directed unless but one 
inference may be drawn from the facts. That theft, not fire, caused the loss of 
the goods, was not the only possible conclusion from the evidence. While the 
truck and contents may have been stolen, it cannot be said conclusively, in view of 
the admitted destruction of the goods by fire, that theft was the cause of the loss. 
In fact, the stipulation would indicate that fire following theft caused the loss. 
That the goods had been stolen before the fire did not establish theft as the cause 
of the loss. Hartford Fire Ins. Co. v. Owens (Tex. Civ. App. 1925) 272 S. W. 
611; Barringer Co. v. Standard Fire Ins. Co., 188 N. C. 117, 123 S. E. 305. How 
the fire started is not shown, or even that it had any connection with the theft, 
other than that it occurred at the place to which the thief had taken the goods. 
It was error to base a directed verdict for defendant on the ground that the loss 
was caused by theft and not by fire. 

[4] The vital question for determination is the construction of the words 
“custody and control” in this policy. Defendant urges that the words mean sub- 
stantially “custody and possession,” and cites cases where goods covered while in 
“possession of the insured” were held not to be within the terms of the policy 
unless they were in insured’s physical possession. Hunter v. Royal Ins. Co., Ltd., 
209 App. Div. 15, 203 N. Y. S. 833; Williams v. Ins. Co., 184 N. C. 268, 114 S. E. 
161; Huddy on Automobiles (8th Ed.) § 996; Berry on Automobiles (5th Ed.) § 
2009. Defendant correctly asserts that the location of the goods insured is a ma- 
terial feature of the insurance policy. Lyons v. Providence Washington Ins. Co., 
14 R. I. 109, 51 Am. Rep. 364. Defendant also asserts that, whatever technical 
meaning may perhaps be applied to the word “custody” when the word “control” is 
added, we pass into the realm of common or popular meaning and find that the 
words mean actual power over the property, “power of direction or guidance.” De- 
fendant cites Nessen Lumber Co. v. Bennett Lumber Co., 223 Mich. 349, 193 N. W. 
789, where, in a garnishment statute, “custody and control” were held equivalent 
to possession. The North Carolina case above cited should be read in connection 
with the case of Barringer v. Standard Fire Ins. Co., supra, holding that a policy 
which by its terms became unenforceable upon change of title or possession was 
not rendered void merely by theft. It is to be noted that in the policy before us 
the location of the goods was unimportant so long as they were upon the carrier’s 
truck in transit and within 20 miles of Woonsocket. Examination of the Nessen 
Case discloses that the section under consideration plainly showed from the context 
that custody and control were equivalent to possession. The case hardly sustains 
the proposition that custody and control always mean possession. 

[5] In the case before us we are trying to find the meaning of a contract made 
by the parties. Its language was selected by the insurer. The meaning of the 
words “custody and control” is open to different interpretations. Being ambiguous, 
the language should be construed in favor of the assured. Inventasch v. Superior 
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Fire Ins. Co., 48 R. I. 321, at page 331, 138 A. 39, and we must consider legal con- 
notations as well as colloquial or common meanings of custody and control. 

[6] The language of an insurance policy should be construed liberally in order 
to accomplish the purposes for which it was made. 32 C. J. 1152; 36 C. J. 1061; Cool- 
ey Briefs on Ins. vol. 1, pp. 632, 636. It is legitimate, therefore, to examine the whole 
contract to ascertain the purpose for which it was made. Its terms are suggestive of 
general coverage against fire loss for which the carrier may be legally liable while 
goods are in transit. Loss by fire ordinarily is no excuse to the carrier, and this 
policy is an attempt to insure the truckman against such loss. For its own pro- 
tection the insurance company has qualified the coverage in certain respects. It 
had the right, if the truckman would accept such a contract, to narrow its liability 
to the smallest limits. The company could have confined its liability to property 
in the carrier’s actual possession. It could have excluded liability if the truck was 
stolen, wrongfully taken, or if otherwise its physical possession was taken from 
Elias. It did not do so, and, having contracted to insure the carrier in terms 


which may fairly be held to create a broad coverage, we are not disposed to narrow 
those terms by construction. 


[7] A carrier does not come into custody and control of goods for transit in- 
voluntarily; nor does it part therewith involuntarily, except by operation of law. 
This carrier lawfully came into’ custody and control of these goods. That lawful 
custody and control so far as concerned the carrier’s legal liability never ceased. 
The carrier became absolutely liable for these goods until some one obtained su- 
perior legal rights of custody and control, and it was partly for loss under cir- 
cumstances where due care would not be an excuse, that the carrier took the in- 
surance policy. It seems to us that a construction of these words favorably to 
the insured requires recognition that the insured is covered so long as the goods 
are within his legal custody and control. Adoption of defendant’s construction 
would so far reduce the insurer’s liability as to render the policy a very small pro- 
tection to a truckman. The result of defendant’s strict construction of the lan- 
guage would be to protect the carrier only while he had actual physical dominion 
over the property in transit. We cannot believe that the parties so intended. Would 
it be seriously urged that if the carrier left the truck in the street while he de- 
livered certain goods, and a fire occurred in his absence as a result of the careless- 
ness of a passerby, that the policy was not in force? Would it be urged that if a 
thief who intended to steal the car had merely taken possession of the car in 
plaintiff's garage, and a fire occurred, that the policy was not intended to apply? 
Would it be claimed that if-a highwayman or mischief maker, ordered the truck 
driver while en route to dismount and then got upon the seat to drive off, and a 
fire immediately ensued, the policy was voided? Legally in each of these cases 
the truckman never lost his custody and control, although actually he was not in 
possession and in a position to protect the property. If it should be conceded that 
the policy is still in force where the truckman loses his truck by the taking of the 
highwayman, is the situation altered in principle because the highwayman has driven 
the car four miles when the fire occurs? In view of these and other instances 
which will readily occur, it seems to us that if defendant company did not intend 
to cover the carrier while it had legal custody and control of the goods, it should 
clearly have so stated in the policy. F 

[8] We see no merit in defendant’s contention that chapter 258, § 7 (3815), 
may not be availed of by this plaintiff. The language of the statute is broad. 
Nothing indicates that it is to be confined to personal injury, tort, or automobile 
accident cases, as urged by defendant. 

[9] Nor is there merit to the contention that this suit may not be brought be- 
cause more than twelve months have elapsed since the loss. That provision of 
the policy does not bar all suits after one year. Messler v. Williamsburg City 
Fire Ins. Co., 42 R. I. 460, 108 A. 832. It is directed at the insured. It does not 
seek to cover a statutory action which is derivative. In the nature of the case, if 
the limitation applied the statute would often be worthless to one in the situation 
of this plaintiff. That the limitation is not intended to be applicable in all cases 1s 
seen from its qualifications if in contravention of state laws and, even if it were 
intended to be all inclusive, it might be void under G. L. 1923, c. 258, § 7. We re- 
cognize the propriety of provisions calling for expeditious prosecution of claims, 
and the reasonable interpretation of the clause as applied to this plaintiff is that 
plaintiff must sue upon the policy within one year after the return of his execution 
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unsatisfied. This plaintiff did, and no error was made in sustaining the demurrer 
to defendant’s special plea. 

Defendant’s exceptions to the overruling of his demurrer to the declaration and 
to the sustaining of a demurrer to his special plea are overruled. 

In our opinion the court erred in directing a verdict for defendant, and plain- 
tiff’s exception thereto is sustained. 

Plaintiff’s exception to refusal of the trial court to direct a verdict for him re- 
mains to be disposed of. It is true that the chief question argued by counsel con- 
cerned the legal construction of the terms of the policy. To facilitate consideration 
of this problem, most of the facts were stipulated. They were tersely stated for 
the purposes of the present case, and it was agreed, “without prejudice to the 
rights of either party to insist or prove otherwise in any other suit or action, 
that said Joseph Elias took no part in, and had no knowledge of, the removal of 
said truck from the garage or the destruction thereof.” For the reason that the 
proximate cause of the loss may be a question open to dispute and that the possible 
defense of collusion was reserved to defendant, it would have been improper for 
the court to direct a verdict for plaintiff. His exception to the refusal of the court 
so to do is overruled. 

The case is remitted to the superior court for a new trial. 

Stearns, J., dissents. 













144 The Insurance Law Journal, Vol. 73 [July, 1929 





ACCIDENT 
UNITED STATES 

































































FIDELITY & GUARANTY CO. v. 
. 8261.) 
Circuit Court of Appeals, Eighth Circuit. March 9, 1929. 
31 Federal Reporter (2d) 547. 

2. INSURANCE—CONTRACTS OF INSURANCE, IF UNAMBIGUOUS, ARE 
TO BE UNDERSTOOD ACCORDING TO THE PLAIN, ORDINARY, 
AND POPULAR SENSE OF THEIR TERMS. 

Contracts of insurance, like other contracts. are to be construed according to 
sense and meaning of terms, and, if clear and unambiguous, their terms are to be 
understood in their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. 146[1].) 

5. INSURANCE—WHETHER INJURY TO SURGEON’S HAND CONSTI- 
TUTED TOTAL DISABILITY FOR. PERIOD IN SUIT HELD FOR 
JURY. 

In action under indemnity accident policy, direction of verdict for continuous 
total disability of surgeon for entire period covered by complaint held error, the 
question whether injury to plaintiff's hand precluded him from performing any 
substantial part of surgeon’s duties being peculiarly for jury. 

(For other cases, see Insurance, Dec. Dig. 668[13].) 

Appeal from the District Court of the United States for the Southern District 
of lowa; Charles A. Dewey, Judge. 

Action by Wilton McCarthy against the United States Fidelity & Guaranty Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

James C. Davis and Jesse A. Miller, both of Des Moines, lowa (James C. Davis, 
Jr., and Frederic M. Miller, both of Des Moines, Iowa, on the brief), for appellant. 

C. S. Bradshaw, of Des Moines, lowa (W. B. Sloan and W. C. Strock, both 
of Des Moines, Iowa, on the brief), for appellee. 

Before Kenyon, Circuit Judge, and Johnson and McDermott, District Judges. 

Kenyon, Circuit Judge. Prior to January 1, 1903, appellee was engaged in 
the general practice of medicine and surgery, and subsequent thereto exclusively in 
the practice of surgery in the City of Des Moines, lowa, and the surrounding 
country tributary thereto. , 

On the 15th day of April, 1921, he applied to appellant for an indemnity acci- 
dent policy, which was issued the same day, and the first annual premium of $741.60 
paid. It provided for a weekly accident indemnity of $250 for total disability and 
a lesser amount for partial disability. 

On December 6, 1922, while the policy was in force, the second annual premium 
on the policy having been paid, appellee was injured by falling on the sidewalk 
leading from the street to his house. He was carrying a glass jar, which was 
broken in the fall, and in some manner his right hand and wrist were cut and lac- 


erated, and the median nerve was severed, resulting in serious impairment of the 
hand. 


McCARTHY. (No. 


Appellant paid an indemnity for total disability under the policy at the rate of 

$250 per week for a period of one year after the injury amounting to $13,000. 
Thereafter it denied further liability. ; 
_ In 1924 appellee brought suit on the policy for recovery of accrued indemnity 
for continuous total disability. This suit was tried in the United States District 
Court for the Southern District of Iowa, in December, 1925, having been removed 
from the state court. Judgment was recovered for $26,077.69 based upon contin- 
uous total disability for the period from December 6, 1923, to October 22, 1925. 
Appellant paid this judgment. Appellee continued to file proofs of loss at more 
or less irregular periods, and appellant continued to deny liabiltiy. 

The present action was brought in October, 1926, to recover indemnity for 
alleged total disability, accruing under the same policy involved in the first suit. 
Amendments to the complaint were subsequently filed under which the period of 
time for which indemnity was sought was from October 22, 1925, to February 23, 
1928. Appellee pleaded the proceedings in the former action as an estoppel prevent- 
ing relitigation of all the issues tried and determined in that suit. Appellant denied 
the estoppel, and pleaded that appellee’s disability was not total, but partial. At 
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the conclusion of the evidence, which consisted on the part of appellee of all the 
proceedings in the former case (these being introduced and admitted on the question 
of former adjudication) and also other evidence on the part of both appellee and 
appellant of physicans, experts, and others, both parties moved the court for an 
instructed verdict, appellant reserving in its motion the right to submit the case to 
the jury, if said motion was overruled. 


The court instructed a verdict for appellee for the full amount claimed, and 
judgment was entered on the verdict for $32,641.55. 


\ppellee’s motion to direct verdict was based on the theory that each and 
every fact essential to his recovery in the case had been so established that reas- 
onable minds could not differ as to his right to recover, and, further, that in the 
former action he was adjudicated to be totally disabled, as defined by the terms of 
the insurance contract, and that no evidence had been introduced to warrant a find- 
ing of improvement in his condition or any lessening of his disability since the date 
of the previous adjudication, and that, in the absence of any such showing, appel- 
lant was estopped by the former judgment from questioning his total disability. 

The main bone of contention in the controversy is apparent and sharp, viz. the 
effect of the judgment in the former trial. 

The complaints in both cases are quite similar. There is one marked difference, 
in that the period of claimed continuous total disability in the present action covers 
an entirely distinct period of time. 


The answer of appellant in this case is somewhat more extended than in the 
former one. It attempts to make new issues on the question of continuous total 
disability. It is more detailed, and there are new matters pleaded relating to the 
ability of appellee to perform substantial duties of his profession. New witnesses 
were introduced on the trial, and appellant urges that the present case is hased on 
a new cause of action covering an entirely different period of time than that cov- 
ered by the first case, and that in this case the “continuous total disability” of the 
appellee can be litigated without reference to the former action. 


Whatever may have been the theory in the trial court as to res judicata or 
judgment by estoppel, it is admitted in this court that the strict doctrine of res 
judicata is not applicable, as it is conceded that this action is a different cause of 
action from the former one. Counsel for appellee say in their printed brief: “The 
present case involves an entircly new and distinct cause of action from that embraced 
in the former suit and, therefore, there could not possibly be a strict bar of res 
adjudicata. It (former judgment) was offered by appellee and treated by the court 
below simply as an element of evidence.” Again: “Appellee has at all times rec- 
ognized perfectly that the present suit for indemnity, for the period between Octo- 
ber 22, 1925, and February 23, 1928, is a distinct cause of action from that embraced 
in the former suit for the period between December 6, 1923, and October 22, 1925. 
There is no need of harping on that subject. Counsel agree perfectly, and so did 
the trial court. It is a distinct cause of action.” ‘These statements in appellee’s brief 
that this is a distinct cause of action from that embraced in the former suit accord 
with our judgment, and the case will be so considered. 

[1] The law as to estoppel by judgment is well settled and plain. Difficulty 
ofttimes arises in its application to particular facts. From the early case of Crom- 
well v. County of Sac, 94 U. S. 351, 353, 24 L. Ed. 195, where the court said: “But 
where the second action between the same parties is upon a different claim or 
demand, the judgment in the prior action operates as an estoppel only as to those 
matters in issue or points controverted, upon the determination of which the finding 
or verdict was rendered. In all cases, therefore, where it is sought to apply the 
estoppel of a judgment rendered upon one cause of action to matters arising in a 
suit upon a different cause of action, the inquiry must always be as to the point 
or question actually litigated and determined in the original action, not what might 
have been thus litigated and determined. Only upon such matters is the judgment 
conclusive in another action,” down to the case of Baltimore Steamship Co. v. 
Phillips, 274 U. S. 316, 319, 47 S. Ct. 600, 602 (71 L. Ed. 1069), where the court 
said: “But if the second case be upon a different cause of action, the prior judgment 
or decree operates as an estoppel only as to matters actually in issue or points 
controverted, upon the determination of which the judgment or decree was rend- 
ered,” the enunciations of the Supreme Court on the subject have been clear. We 





146 The Insurance Law Journal, Vol. 73 [July, 1929 


quote from a few of the many cases where tests have been laid down by which to 
determine what is concluded by a former judgment. 

In Radford v. Myers, 231 U. S. 725, 730, 34 S. Ct. 249, 250 (58 L. Ed. 454), the 
court said: “As the suit in the Michigan court was not upon the identical cause of 
action litgated in the United States Circuit Court the estoppel operates only as to 
matters in issue or points controverted and actually decided in that suit.” 

In Bates v. Bodie, 245 U. S. 520, 526, 38 S. Ct. 182, 184 (62 L. Ed. 444, L. R. A. 
1918C, 355), the court said: “And this court has established a test of the thing 
adjudged and the extent of its estoppel. It is: * * * If the second action was upon 
a different claim or demand, then the judgment is an estoppel ‘only as to those 
matters in issue or points controverted, upon the determination of which the finding 
or verdict was rendered.’ ” 

In United Shoe Machinery Corporation et al. v. United States, 258 U. S. 451, 
459, 42 S. Ct. 363, 366 (66 L. Ed. 708) the court said: “In other words, to determine 
the effect of a former judgment pleaded as an estoppel, two questions must be an- 
swered: (1) Was the former judgment rendered on the same cause of action? (2) 
If not, was some matter litigated in the former suit determinative of the matter 
in controversy in the second suit? ‘To answer these questions we must look to the 
pleadings making the issues, and examine the record to determine the questions 
essential to the decision of the former controversy.” See, also, on the general sub- 
ject of the law Russell v. Place, 94 U. S. 606, 24 L. Ed. 214; Nesbit v. Riverside 
Independent District, 144 U. S. 610, 12 S. Ct. 746, 36 L. Ed. 562; New Orleans v. 
Citizens’ Bank, 167 U. S. 371, 17 S. Ct. 905, 42 L. Ed. 202; Southern Pacific R. Co. 
v. United States, 168 U. S. 1, 18 S. Ct. 18, 42 L. Ed. 355; Mitchell v. First National 
Bank of Chicago, 180 U.S. 471, 21 S. Ct. 418, 45 L. Ed. 627; Fayerweather v. 
Ritch, 195 U. S. 276, 25 S. Ct. 58, 49 L. Ed. 193; Virginia-Carolina Chemical Co. 
v. Kirven, 215 U. S. 252, 30 S. Ct. 78, 54 L. Ed. 179; Troxell v. Del., Lack. & West. 
R. Co., 227 U. S. 434, 33 S. Ct. 274, 57 L. Ed. 586; Hartford Life Ins. Co. v. Ibs, 237 
U. S. 662, 35 S. Ct. 692, 59 L. Ed. 1165, L. R. A. 1916A, 765; Myers v. International 
Trust Co., 263 U. S. 64, 44 S. Ct. 86, 68 L. Ed. 165; United States v. Moser, 266 
U. S. 236, 45 S. Ct. 66, 69 L. Ed. 262. 

In National Surety Co. v. Jenkins (C. C. A.) 18 F.(2d) 707, 710, this court 
said: “Since the National Company seeks relief in the instant case upon a different 
and distinct cause of action from the one asserted by it in the former suit, the 
judgment in the former suit is conclusive only as to such points or questions as 
were actually in issue and adjudicated therein.” See, also, Pittsburgh, C., C. & St. 
L. Ry. Co. et al. v. Keokuk & H. Bridge Co. (C. C. A.) 107 F. 781; Water, Light 
& Gas Co. v. City of Hutchinson (C. C. A.) 160 F. 41, 19 L. R. A. (N. S.) 219; 
Fitch v. Stanton Tp. et al. (C. C. A.) 190 F. 310; Irving Nat. Bank v. Law (C. 
C. A.) 10 F.(2d) 721. 


In 2 Freeman on Judgments, § 692, it is stated, “A judgment is a conclusive 
adjudication of every matter both of law and fact the determination of which is 
essential to support it.” See, also, 34 C. J. § 1283. 

Whether we say a former judgment is an estoppel as to those matters actually 
in issue and there determined—or as to the matters conclusively established essential 
to the judgment, or “that some right, question of fact in dispute between parties 
has been judicially determined,” the legal thought is the same, viz., that, where the 
second action between the same parties is upon a different and distinct cause of 
action, the judgment in the prior case is conclusive only as to those matters, ques- 
tions, and issues litigated and determined in the previous action. They cannot again 
be litigated between the same parties, in the absence of modification or reversal 
of the judgment. Evidentiary facts are not issues—they ate merely the means by 
which the end is attained. The matters in issue, which are concluded by the judg- 
ment, are the ultimate facts as developed by the pleadings and the evidence. From 
Smith v. Town of Ontario (C. C.) 4 F. 386, 390, 18 Blatchf. 454, 457, we quote on 
this subject; “The matter in issue has been defined in a case of leading authority as 
‘that matter upon which the plaintiff proceeds by his action, and which the defendant 
controverts by his pleading.” King v. Chase, 15 N. H. 9 [41 Am. Dec. 675.] The 
issues presented by the pleadings may be modified by the proceedings upon the trial, 
as where a defense is withdrawn from consideration, or where a count in declara- 
tion is abandoned. However this may be, the matter in issue or the point in 
controversy is that ultimate fact or state of facts in dispute upon which the verdict 
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or finding is predicated.” This case, together with King v. Chase, 15 N. H. 9, 41 
Am. Dec. 675, is referred to with apparent approval in Reynolds v. Stockton, 140 
U. S. 254, 270, 11 S. Ct. 773, 35 L. Ed. 464. 

[2] What were the matters in issue or points controverted upon the determina- 
tion of which the judgment in the former case was based? What was finally 
determined therein and ended? 

In answering these questions it must not be lost sight of that the action was 
one upon a written contract which limits and defines the rights of the parties. 
“Contracts of insurance, like other contracts, are to be construed according to the 
sense and meaning of the terms which the parties have used, and if they are clear 
and unambiguous, their terms are to be taken and understood in their plain, ordinary 
and popular sense.” Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 463, 
14S. Ct. 379, 381 (38 L. Ed. 231); Standard Life & Accident Ins. Co. v. McNulty 
(C. C. A.) 157 F. 224, 226. The contract of insurance provided indemnity for total 
and partial disability resulting from accidental bodily injury, and defined those 
terms. The following provisions thereof are of importance: 

“Total Loss of Time. Or, if ‘such injury’ shall not result in any of the losses 
mentioned in Schedule I, but shall cause continuous total disability, and prevent the 
Insured from date of accident, from performing any and every duty pertaining to 
his occupation, the Company will pay him the weekly Accident indemnity above 
specified, for the period of such disability. 

“Partial Loss of Time. Or, if ‘such injury’ shall from the date of accident or 
immediately following total disability, prevent the Insured from performing one or 
more material duties pertaining to his occupation, the Company will pay one-half 
of the above specified weekly Accident indemnity for the period of such continuous 
partial disability, but not to exceed a period of fifty-two consecutive weeks. Weekly 


indemnity will not be payable under the provisions of Schedule I except as therein 
stated.” 


* * * *” * * 


Weekly Indemnity Payable in Installments. 10. Upon request of the Insured 
and subject to due proof of loss all of the accrued indemnity for loss of time on 
account of disability will be paid at the expiration of each four weeks during the 
continuance of the period for which the Company is liable, and any balance remain- 
ing unpaid at the termination of such period will be paid immediately upon receipt 
of due proof.” 

It also provided for furnishing proofs of loss within 90 days of termination of 
period for which the company is liable and for medical examination of the insured 
when desired. It is admitted that appellee filed proofs of loss from time to time 
covering the period from October 22, 1925, to February 23, 1928. The petition in 
the former case stated: “Such disability has been total, complete and continuous 
since December 6, 1922, up ot the present time, within the meaning of the Policy 
P D 23623, and has prevented plaintiff throughout such period of time,” etc. The 
court in its instructions to the jury recognized the importance of these periods 
of time provided by the policy, saying: 

_ “If you find that during al! of the time the planitiff seeks to recover indemnity 
for he was continuously totally disabled and prevented from performing any and 
every material and necessary duty pertaining to said occupation, then the plaintiff 
is entitled to recover indemnity at the rate of $250.00 per week during such disability, 
and that would be $250.00 a week for the period of ninety-eight weeks. If, during 
the said time the plaintiff was able to perform any material or necessary duty 
pertaining to his occupation, then he was not totally disabled and cannot recover 
tor total disability during any period that he could perform any such duty or 
duties.” (Italics ours.) 

_ There can be no question that the issue presented to the jury was as to total 
disability for a particular period of time. “During said time,” “for the period,” 
“during any period,” says the court. The policy provided that payments were to 
be made at the expiration of each four weeks upon proper proofs of continuous 
total disability for a particular period. . All this appellee recognized. Appellee’s 
motion for an instructed verdict in this case recognizes periods of time, and asks 


recovery “on installments of $250.00 weekly as same have accrued each and every 
week since October 22, 1925.” 


[3] The matters in issue determined and ended in the former case were: The 
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issuance of the policy, payment of the premium, occurrence of the accident, the 
injury to the hand, that the appellee was totally disabled from such injury under 
the terms of the policy for a period of time from December 6, 1923, up to the 22d 
day of October, 1925. Judgment could not have been rendered without determina- 
tion of these matters. lt was litigated and decided therefore in the former case 
that the injury to the hand had caused continuous, total disability for a certain 
period of time, and had prevented appellee “from performing any and every duty 
pertaining to his occupation” during that period. ‘Total disability was an ultimate 
fact and issue—-the condition of the hand as evidentiary fact. The evidence intro- 
duced in the former case did not establish permanent total disability, nor that total 
disability would continue over the period for which indemnity is claimed in the 
suit. The question litigated was continuous total disability during the period for 
which recovery was sought. The period of time covered in this case was then in 
the future. As the burden there was upon appellee to show continuous total dis- 
ability for the period involved, the same burden rests upon him to show such con- 
tinuous total disability for the period here involved, and the right under the terms 
of the policy is in the appellant to contest the question of such total disability for 
every period of time provided by the terms of the policy. 

Appellee admits that appellant may show a change as to disability brought 
about by new conditions, but insists that total disability was. found in the former 
case upon the same facts and circumstances as are presented in the present suit, 
and that this question cannot be relitigated in a second, suit upon evidence of the 
same character as in the former suit, and admits that the estoppel extends only 
to the facts as they existed at the time of the former judgment, and that new con- 
ditions may be shown which may affect the legal rights of the parties, but insists 
that in the absence thereof, the facts will be presumed to continue as they were at 
the time of the former judgment. 

Appellee calls to the special attention of the court the opinions in Spaulding 
et al. v. Mutual Life Ins. Co., 94 Vt. 445, 111 A. 522, and Spaulding v. Mutual Life 
Ins. Co. of N. Y., 96 Vt. 67, 117 A. 376, as showing pertinent instances of the proper 
use and extent of the doctrine of estoppel by judgment. The former case refers 
with approval to the doctrine of Cromwell v. County of Sac, supra (page 351 of 
94 U. S.), on the subject at issue, and it is interesting to observe that in the latter 
case (96 Vt. 67, 73, 117 A. 376, 378) the court says: “It is not the finding of facts 
which constitutes an adjudication, but the conclusion of the court as to the effect 
of those facts determined as matter of law.” The rule announced in these cases 
is the same as that in the various federal cases to which reference has hereinbefore 
been made, viz, “It is only upon matters actually litigated and determined that the 
judgment is conclusive, where the causes of action are different.” 94 Vt. 445, 
448, 111 A. 522, 524. 

The case of New Orleans v. Citizens’ Bank, 167 U. S. 371, 17 S. Ct. 905, 42 
L. Ed. 202, is the main reliance of appellee. The question involved was one of 
exemption of the banking corporation from certain taxation under a statute of 
Louisiana. This language there employed, “It follows, then, that the mere fact 
that the demand in this case is for a tax for one year and the demands in the 
adjudged cases were for taxes for other years, does not prevent the operation of 
the thing adjudged, if, in the prior cases, the question of exemption was necessar- 
ily presented and determined upon identically the same facts upon which the 
right of exemption is now claimed,” would seem to give countenance to appellee’s 
position, if the circumstances and conditions considered were similar to those of 
the present case. 

However, this language must be viewed in connection with the facts of that 
case. It had been determined by previous judgments that, by virtue of a special 
charter from the state of Louisiana exempting the bank from taxes, there was no 
power to levy such taxes for certain years. The Supreme Court of the United 
States held that such adjudication was binding in a subsequent action to collect 
taxes for a different year from those involved in the prior suit. Certainly there is 
a marked difference between a finding as to a tax exemption under a charter and 
a finding as to continuous total disability. One is a certain, fixed, and completed 
matter; the other is dependent on such evanescent things as mental-attitude, deter- 
mination, effort, and ingenuity. We do not think the case is at all controlling here. 

The position taken by appellee is that the disability, having been found to be 
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total and continuous up to the 22d day of October, 1925, settles that question for 
all time, unless appellant can show to the contrary. In other words, that there is 
a presumption that a party once suffering total disability for a period of time con- 
tinues to be totally disabled for all time, and that any one claiming otherwise must 
prove the change. Total disability for the period of time involved in this suit 
is not settled by the judgment in the former suit, unless a presumption exists that 
such disability being established in that suit continues over the period for which 
recovery is sought in this suit. It is not quite clear from the record just what 
position counsel for appellee take on the question of presumption. In their brief 
it is stated: “But, talk of presumptions is all bosh. Appellee puts on affirmative 
testimony that neither is nor can be contradicted, to show that the disability does 
continue and, instead of improving, is really worse than at the time of the former 
judgment. He doesn’t rely on presumption.” However, appellee argues in his brief 
that, “in the absence of evidence to the contrary, the facts as they existed at the 
time of the former judgment will be presumed to continue.” Again it is stated: 
“The former judgment does not foreclose appellant’s right to try this case out fully. 
It is a new and distinct law suit. But, appellee alleges that in a former trial be- 
tween the same parties, before a court of competent jurisdiction, he was adjudi- 
cated to be totally disabled under this same policy contract. In order to show that 
this is true, he offers the entire record of the former suit in evidence. That is 
conclusive proof that this issue was once adjudicated. The adjudication applied 
only to the time of the former judgment, however, and the present suit is for a 
later period. Nevertheless, the rule of law is that in the absence of evidence to 
the contrary, the facts as they existed at the time of the former judgment will be 
presumed to continue.” Also that the judgment in the former case “was offered in 
evidence in this case as an element of evidence.” It is obvious that some reliance 
is placed on the presumption that “proof of the existence at a particular time of 
a fact of a continuous nature gives rise to an inference, within logical limits, that 
. ae at a subsequent time.” 22 C. J. p. 86. Cleveland, C., C. & St. L. Ry. Co. 
. Starks, 58 Ind. App. 341, 106 N. E. 646; Yankton Nat. Bank v. Benson, 33 S. D. 
300, 146 N. W. 582, Ann. Cas. 1916B, 1011. However, there is no inference that 
such fact will “continue to exist for any definite period of time.” 16 Cyc. p. 1052. 
“The inference steadily diminishes in force with lapse of time, at a rate propor- 
tionate to the quality of permanence belonging to the fact in question, until it 
ceases or perhaps is supplanted by a directly opposite inference.” 22 C. J. 87. In 
Wigmore on Evidence, § 437, it is said: “Whether the fact of a tree’s existence a 
year ago will indicate its continued existence today will vary according to the na- 
ture of the tree and the conditions of life in the region. So far, then, as the 
interval of time is concerned, no fixed rule can be laid down. The nature of the 
thing and the circumstances of the particular case must control.” 

[4] In view of the provisions of the policy providing payment of indemnity 
for distinct periods of time of total disability and the right to the appellant to con- 
test such payments and to investigate at any time such claimed continuous disabil- 
ity, it is apparent that it was not the intention of the parties to the contract that 
total disability established for one period should establish the same for a subse- 
quent period. It was established by the judgment in the former case that appel- 
lee, during the period of time for which indemnity was sought, and at the termin- 
ation thereof, did, by reason of the injury to his hand, suffer total disability under 
the terms of the policy; that is, was unable to perform any and every duty per- 
taining to his occupation as a surgeon. The new period for which indemnity is 
sought in this case commencing immediately thereafter, the most we think that 
could be claimed by appellee was that under these circumstances the total disability 
existing at the time of the judgment would be presumed to extend into the subse- 
quent period for which recovery is here sought. Even then there would be no pre- 
sumption that such total disability would continue to exist for any particular period 
of time. It would at most be a mere rebuttable inference of fact, becoming weak- 
er as time went on. Canty et al. v. Halpin et al., 294 Mo. 118, 242 S. W. 97; 22 
C. J. 124. If appellee had introduced the record in the former case and rested, and 
appellant had introduced no evidence, certainly a court could not have told the 
jury that there was a presumption therefrom that the total disability there found 
would continue to exist over the period in suit. We do not think a presumption 
should be indulged that a highly educated, intelligent, and healthy surgeon by vir- 
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tue of an injury to his hand such as is here shown could not practice any substan- 
tial part of surgery at any time in the future because it had been determined that 
for some particular period he could not so do. Disability is not entirely a physical 
matter. Will power and condition of mind enter into it. A person may be disabled 
today, and in a year from now, without any change in the physical condition, not 
be disabled. A one-handed man may not be able to perform surgery today, and in 
a year from today may have overcome to some extent his disability and be able to 
perform some part of the substantial duties of a surgeon. If appellee’s hand re- 
mains in the same condition for the years to come, it might be that he could do 
some surgical work, and it might be he could not. That is a question of fact to 
be determined for the period for which he seeks to recover indemnity. That his 
hand remains in the same condition is not conclusive that his disability also con- 
tinues. Indemnity under the policy was for disability—not for injury to the hand. 
The question of any presumption is of little importance as a practical matter in this 
case. We have perhaps occupied too much time with it in view of the statement 
in the brief of counsel for appellee that they do not rely thereon. 

We are satisfied that the claimed estoppel by judgment is not sufficient to es- 
tablish total disability for the period of time covered by this action. The ultimate 
fact in the previous suit as to disability was total disability during the period for 
which indemnity was sought. The ultimate fact here is total disability for an en- 
tirely separate and definite period of time. ‘That question was not in issue, and 
could not have been litigated in the former action. Each case stands upon its 
own bottom. 

[5] The other question in the case urged by appellee is that the court, regard- 
less of any question of estoppel, should have directed a verdict for him for the 
full amount claimed. The questions here involved seem to us to be peculiarly fact 
questions for a jury. Whether appellee as a result of the injury had suffered 
continuous total disability, preventing him in the locality of his profession “from 
performing any and every duty pertaining to his occupation” during the period of 
time for which indemnity is asked, involves many questions. The fact that he may 
possibly recover more for the disability caused by the injury to the hand than if 
he had lost the entire hand is of no moment in the construction of this contract 
of insurance, and is not material in this case. ‘There is no maximum placed on the 
company’s liability for continuous total disability. It so wrote the contract. If 
appellee can perform any substantial part of the duties of a surgeon, he is pre- 
cluded from recovery for total disability. This is a fact question, and many prac- 
tical matters enter into it. In view of our conclusion that it was error to direct 
a verdict for appellee and the probability of another trial, we refrain from expres- 
sing any opinion or discussing in any way the evidence in the case. We are satis- 
fied that under the record here presented both motions for an instructed verdict 
should have been overruled and the case submitted to the jury (appellant in its 
motion having reserved said right). The judgment is therefore reversed, and the 
case is remanded for proceedings in harmony with this opinion. 

Reversed and remanded, 


WERNER v. TRAVELERS’ PROTECTIVE ASS’N OF AMERICA. (No. 970.) 
District Court, S. D. Texas, at Galveston. March 29, 1929. 
31 Federal Reporter (2d) 803. 


INSURANCE—EVIDENCE OF SHOOTING DID NOT AUTHORIZE RE- 
COVERY UNDER POLICY PRECLUDING LIABILITY FOR DEATH 
FROM GUNSHOT WOUND, WHERE THERE WAS NO EYEWITNESS 
EXCEPT ASSURED. 

Evidence that assured, when found, short time after speaking to neighbors, 
was sitting in back room of a store with a bullet wound through his head, powder 
burns on his forehead, pistol in his lap with a stained towel over the firing end, 
and an open bottle of oil sitting on the floor beside him, and that some of as- 
sured’s clothing was still smoking, held insufficient to authorize recovery under ac- 
cident policy, by which insurer should not be liable if death resulted from injuries 
sustained from gunshot wound or accidental discharge of firearms when there was 
no eyewitness except member himself. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 





Acc. ] Werner v. Travelers’ Protective Ass’n. of America 


At Law. Action by Mrs. Cevilla Werner against the Travelers’ Protective As- 
sociation of America. Judgment for defendant. 

H. C. Hughes and Lockhart, Hughes & Lockhart, all of Galveston, Tex., for 
plaintiff. 

Y. D. Mathes and Baker, Botts, Parker & Garwood, all of Houston, Tex., for 
defendant. 

HutcHeEson, District Judge. This is a suit to recover on an accident insurance 
policy for the death, by the discharge of firearms, of the plaintiff’s husband. 

The fact of the death and all other facts necessary to recovery, including the 
existence of the policy in force at the time of the death, are established by the un- 
disputed evidence, provided only the death occurred from a risk covered by the 
policy. 

The constitution of the defendant, in effect, and a part of the policy at the 
time of the death of plaintiff’s husband, provided, among other things, that the 
association should not be liable if the death was the “result of injuries sustained 
as the result of a gunshot wound or the alleged accidental discharge of firearms 
when there was no eye witness except the member himself.” 

Among the proofs of loss submitted was an affidavit of the plaintiff, Mrs. W. 
H. Werner, signed March 15, 1928, before a justice of the peace as follows: “There 
were no eye witnesses. The small negro boy was the first to find Mr. Werner. 
He called Mr. Wehring and then the matter was reported to me.” 

At the trial no one appeared as an eye-witness to the actual discharge of the 
pistol. Plaintiff sought to avoid the effect of the exceptive clause by proving by 
eye-witnesses facts from which the inference of death by accidental discharge would 
be irresistible, claiming that the clause was satisfied by such proof, and offered proof 
as follows: 

That the deceased came to his place of business in the morning at his usual 
time, talked to one of his store neighbors in the usual way, and when found, some 
short time after sitting in a chair in the back room of his store, with a bullet 
wound through his head and powder burns on his forehead, a pistol was in his 
lap with a stained towel over the firing end of the pistol, and an open bottle of oil 
was sitting on the floor beside him. : 

The evidence also showed that when the first witness came in some of the 
strands of the towel and a small portion of deceased’s clothing were smoking, and 
that that witness put out the smouldering fire. It also shows that there were 
oil, and rust or smut on his fingers and on the towel. 

Plaintiff declares that the eyewitnesses to these facts, which she says compel 
the conclusion that the gun was accidentally discharged while the deceased was en- 
gaged in cleaning it, are the eye-witnesses required by the exleptive clause of the 
constitution, 

The defendant replies, not so. That were the question to be considered wheth- 
er or not the death was accidental or intentional, it might well be that the plain- 
tiff’s proof was amplv sufficient,-but that the real question is whether or not there 
was an eye-witness, and that under no reasonable construction of the term could 
it be held that witnesses to circumstances as far removed from the actual discharge 
of the firearm as in this case could be held to be eye-witnesses to that discharge. 

Plaintiff cites and relies upon Lewis v. Brotherhood Accident Co., 194 Mass. 
1, 79 N. E. 802, 17 L. R. A. (N. S.) 714, and Ellis v. Business Men’s Accident 
Ass’n, 183 Iowa, 1279, 168 N. W. 212, L. R. A. 1918F, 414. 

Defendant in its turn cites Southern Travelers’ Ass’n v. Shattuck, 2 S. W. 
(2d) 568, a decision by the Court of Civil Appeals of Texas; Becker v. Interstate, 
etc., Ass’n (C. C. A.) 265 F. 508, Eighth Circuit; Fiedler v. Iowa State, etc., Ass’n, 
191 Towa, 287, 179 N. W. 317; Roeh v. Ass’n 164 Iowa, 199, 145 N. W. 479, 51 
L. R. A. (N. §.) 221, Ann. Cas. 1915C, 813; Lungberg v. Ass’n, 162 Wis. 474, 156 
N. W. 482, Ann. Cas. 1916D, 667; 14 R. C. L. p. 1265, § 441. 


The cases relied on by plaintiff establish that under those policies the eye-witness 
provision was satisfied by direct testimony to such circumstances as, though not 
the very article of death itself, were a part of the res gestae of its occurrence. 

The authorities cited by defendant tend to a stricter construction than this, 
though some of them, notably the Iowa decisions, are from courts which have ren- 
dered decisions on which plaintiff relies, and most of them cite with approval the 
Lewis Case from Massachusetts. 
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It is not necessary for me to decide whether the more strict or the more liberal 
construction of such terms is the better law, for the plaintiff’s proof does not in 
my opinion satisfy either line of authorities, but leaves her in law as in her proofs 
of death she states it, that there was no eye-witness to the tragedy, and this being 
so, she cannot recover. 


McKENZIE v. LOS ANGELES LIFE INS. CO. et al. (Civ. 3614.) 
District Court of Appeals, Third District, California. March 19, 1929. 
275 Pacific Reporter 1003. 

1. INSURANCE—EVIDENCE SUSTAINED FINDINGS THAT RECEIPT 
RELEASING INSURER FROM FURTHER LIABILITY UNDER ACCI- 
DENT POLICY WAS OBTAINED BY FRAUD. 

Evidence held to sustain trial court’s findings that receipt releasing insurer from 
further liability under accident policy was procured by means of fraud on insured. 
(For other cases, see Insurance, Dec. Dig. § 603.) 


3. INSURANCE—INSURED’S FAILURE TO DENY GENUINENESS AND 
EXECUTION OF RECEIPT RELEASING INSURER FROM FURTHER 
LIABILITY HELD NOT TO PRECLUDE ATTACK FOR FRAUD (CODE 
CIV. PROC. § 448). 

In suit on accident policy, where insurer set up release from further liability, 
failure of plaintiff to deny, pursuant to Code Civ. Proc. § 448, genuineness and due 
execution of receipt as it appeared in answer, held not to preclude plaintiff from 
challenging effect of receipt on ground of fraud. 

(For other cases, see Insurance, Dec. Dig. § 603.) ss 


4. INSURANCE—RESCISSION OF RECEIPT RELIEVING INSURER FROM 
LIABILITY, AND RESTORATION OF MONEY RECEIVED, HELD UN- 
NECESSARY IN SUIT ON POLICY, WHERE RECEIPT WAS PRO- 
CURED BY FRAUD AND MONEY WAS DUE. 

Where court found that receipt releasing insurer from further liability under 
accident policy was procured by means of fraud, it was unnecessary for insured, 
in seeking further recovery on the policy, to rescind the receipt and restore the 
money for which it acknowledged receipt, where there was no dispute as to the 
right of insured to retain such sum of money under terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Superior Court, Sacramento County; Peter J. Shields, Judge. 

Action by James H. McKenzie against the Los Angeles Life Insurance Com- 
pany, formerly known as the Mutual Indemnity, Accident, Health & Life Insurance 
Company of Califoria, and the People’s Mutual Life Insurance Company. From 
the judgment, last-named defendant appeals. Affirmed. 

See, also, 274 P. 484. 


Butler, Van Dyke & Desmond, of Sacramento, <a A. B. Weiler, of San Fran 
cisco, for appellant. 


J. J. Henderson and W. A. Green, both of Sacramento, for respondent. 
Pp 


THompson, J. This is an appeal from a judgment for compensation under the 
terms of an accident insurance policy for injuries sustained. The appellant con- 
tends that a receipt in full, which was signed by the respondent, and which is set 
up in the answer as a defense, bars the recovery. 

[1] The respondent was insured against accident by the Los Angeles Life In- 
surance Company. This policy was sold and transferred to the appellant People’s 
Mutual Life Insurance Company, which thereafter became obligated to respondent 
as insurer. While this policy was in full force, on August 4, 1926, the respondent, 
who was a plasterer by occupation, sustained a severe injury to his left ankle and 
heel, which totally incapacitated him for a period of time and compelled him to 
resort to a hospital for treatment. Three monthly payments of $100 each were 
made to respondent by drafts upon the insurance company. Upon the backs of 
these drafts was printed the following form of receipt: 

“By my endorsement I discharge and release Mutual Indemnity Accident, Health 
& Life Insurance Company of California and accept the amount of this check as 
full payment and satisfaction of any and all claims and all attending and after effects 
therefrom, which I myself, my heirs, executors, administrators, assigns or bene- 
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ficiaries now have or may hereafter have under policy No. 23431 for or on account 
of injury sustained by me on or about August 4, 1926.” 

Upon the making of each payment, the receipt was required to be signed by 
the insured. Before signing these receipts for the first three payments, the word 
“full,” which is hereinbefore italicized, was changed to read “part” payment. Upon 
receiving the fourth payment this receipt was signed by the respondent without 
this word having been changed. This suit was brought for a balance of compen- 
sation alleged to have subsequently accrued. Judgment was rendered in favor of 
the respondent for the sum of $940, 

The trial court found that at the time the respondent signed this receipt, “plain- 
tiff’s eyes were somewhat affected and he could not read the endorsement appearing 
on the back of said last check; that plaintiff was not aware * * * that a full release 
of all claims was printed on the back of said check; * * * that said * * * last 
check was not accepted in full settlement. * * *” In further justification of re- 
spondent’s signature to the receipt, the court also found that the respondent and the 
agent of appellant who presented this check and procured his signature were close 
personal friends and members of the same union, and that upon inquiry on the 
part of respondent this agent assured him that “the check was only part payment 
and only good for one month’s compensation under the policy.” The court further 
found that, relying upon these false statements, and being unable to read for 
himself, the respondent unwittingly signed the receipt in full. The evidence sup- 
ports these findings of the court. This testimony of the fraudulent inducements 
to procure the signature to the receipt in full was received in evidence over the 
objection of appellant upon the grounds that it was incompetent since the respond- 
ent had failed to deny, pursuant to section 448 of the Code of Civil Procedure, the 
genuineness and due execution of the receipt as it appeared in the answer and 
because the $140 had not been repaid and there was no effort to rescind the in- 
strument. 

[2, 3] A receipt is always subject to explanation by parol evidence. In Jones 
on Evidence (3d Ed.) 763, § 491, it is said: “Receipts which are executed in the 
form of releases under seal purporting to be in full of all demands may be explained 
by proof of fraud or mistake.” The failure to deny an instrument which is set 
up as a defense in the answer admits only the genuineness of the document and 
its due execution. Section 448, Code Civ. Proc. By the use of the term “genuine- 
ness” is merely meant that the document pleaded is the identical instrument which 
it purports to be, and that it appears in the exact form in which it passed between 
the parties. The admission of the due execution means only that the instrument 
was regularly signed and delivered in the form in which it appears. Moore v. Copp, 
119 Cal. 429, 51 P. 630. The admission of the genuineness and due execution of 
the instrument bv failure to deny it pursuant to the provisions of section 448 of 
the Code of Civil Procedure does not preclude a person from challenging the effect 
of the document on the ground of fraud, mistake, or undue influence, so long as 
he does not attack its presumed genuineness or due execution. Baird v. Pac. Elec. 
Ry. Co., 39 Cal. App. 512, 179 P. 449; Garcia v. Cal. Truck Co., 183 Cal. 768, 192 
P. 708; Newsom v. Woollacott, 5 Cal. App. 722, 91 P. 347. 


[4] In the present case the evidence amply supports the findings to the effect 
that the receipt in question was procured to be signed by means of fraud. It was 
not necessary, under the circumstances of this case, to first seek to rescind the 
document and restore the money for which it acknowledged receipt. There was no 
dispute between the parties as to the right of the respondent to this sum of money 
under the terms of the policy. All that the appellant claims is that no further 
_ were due for the reason that respondent had receipted in full for all future 
claims. 


Mr. Robinson, the agent for appellant, testified that he obtained the receipt 
under the following circumstances: “I told McKenzie that Dr. Harris had told me 
he would be able to return to work within a short time and that his policy called 
for payments of $100 per month during total disability and $40 per month during 
Partial disability. I stated I intended to go to Los Angeles for the holidays and 
would like to clean up the entire matter and I proposed to him that I pay him $100 
for one month of total disability, which would be for December, and then one 
month at $40 which would be for the month of January, as Dr. Harris had stated 
he could return to work during January.” 
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It wil be observed that Robinson concedes the respondent would be totally dis- 
abled during December and partially disabled during January. He conceded that 
respondent would be entitled to the entire sum of $140 which he then paid to him. 
No other evidence was adduced relative to this subject. There was no contro- 
versy over the fact that respondent would be entitled to this payment for the 
months of December and January. There is no evidence whatever to indicate a 
dispute over the amount which would become due or to warrant the inference that 
a compromise occurred. This money which was paid therefore belonged to the 
respondent according to the uncontradicted evidence, and it was not necessary for 
him to return it as a prerequisite to the maintenance of this action for other and 
further sums claimed to have subsequently accrued. It has been uniformly and re- 
peatedly held that one is not required to restore that which he would be entitled to 
retain under any circumstances. Garcia v. Cal. Truck Co., 183 Cal. 767, 771, 192 P. 
708; Menefee v. Oxnam, 42 Cal. App. 81, 95, 183 P. 379; Haserot v. Keller, 67 Cal. 
App. 661, 673, 228 P. 383. The case of Garcia v. Cal. Truck Co., supra, upon which 
the appellant in this case chiefly relies, is authority for the preceding declaration of 
principle. That case, however, was based upon an entirely different state of facts. 
The plaintiff in that case, while crossing a street in Los Angeles, was struck and 
injured by a runaway team. He made a claim against the owner of the team 
for damages. The amount of this claim was unliquidated and uncertain. There 
was evidently a dispute over the amount of compensation. This dispute was set- 
tled by the payment of $350, which the plaintiff accepted “in compromise of my 
claim against said California Truck Company,” and as payment in full for “ ‘any 
and -!l causes of action, costs, charges, claims or demand of whatever name or 
natire, in any way arising or growing out’ of the accident.” The court quite prop- 
erly said: “The plaintiff originally had a claim for unliquidated damages for per- 
sonal injuries. Solely in consideration of the settlement and release of this claim, 
which he now seeks to avoid, he received $350 from defendant. The simple rescis- 
sion of the contract of release would leave him with a disputed claim for damages, 
and with no right whatever to retain this money paid him for an abandonment ot 
all claim for damages. * * * The money paid was not his in any event, but was 
his only in the event that there had been a valid release of the claim for dam- 
ages.” 

In the present case there was no condition imposed nor implied upon which 
the title to the $140 was to depend. That sum was conceded to belong to him 
in any event. The only dispute in this action is whether the respondent released the 
appellant from any future monthly payments which he might claim.. Neither the 
language of the receipt, nor the testimony of appellant’s witness indicates that the 
$140 was paid as a compromise. Just the contrary appears from the undisputed 
evidence. It would be absurd to hold that this $140 which belonged to the respond- 
ent must first be returned before he would be permitted to maintain an action for 
other subsequent disputed payments under the insurance policy, which could in 
nowise affect the right or title to installments which had already been conceded 
to be due, and which were unconditionally paid. All of the cases recognize the 
principle illustrated in the distinction which we have drawn between the Garcia 
Case and the present action. We are cited to no authority to the contrary. 

It follows that a rescission of the receipt was not required; restoration of the 
money which was unquestionably due and which was paid was unnecessary. The 
evidence sufficiently supports the findings of fraud in procuring the respondent's 
signature to the purported release. 

The judgment is therefore affirmed. 

We concur: Finch, P. J.; Plummer, J. 


CONTINENTAL LIFE INS. CO. v. MALOTT. (No. 13389.) 
Appellate Court of Indiana, in Bane. April 26, 1929. 
166 Northeastern Reporter 15. 

1. INSURANCE—DEATH FROM FIRE RESULTING FROM IGNITION OF 
GASOLINE WITHOUT EXPLOSION HELD AS MATTER OF LAW 
NOT TO RESULT FROM “WRECKING OR DISABLEMENT” OF CAR 
WITHIN ACCIDENT POLICY. 

Death of insured resulting from ignition of gasoline in automobile at filling 
station held as matter of law not to result solely through external, violent, and 
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accidental means sustained by wrecking or disablement of motor car in which in- 
sured was riding or by being accidentally thrown from car, within terms of ac- 
cident policy, where evidence showed that gasoline was fired by flame from lan- 
tern in car and not by explosion, and that insured’s injuries resulted from the fire 
and not from the wrecking and disabling of the car. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


2. INSURANCE—RECOVERY IS LIMITED TO TERMS OF ACCIDENT 
POLICY WHICH BY UNAMBIGUOUS LANGUAGE RESTRICTS RE- 
COVERY WITHIN NARROW BOUNDS. 

Where accident policy is issued for minimum premium and expressly limits 
right of recovery within narrow bounds in unambiguous language, accident must 
come within terms of policy to permit insured’s recovery. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from Miami Circuit Court; Hurd J. Hurst, Judge. 

Action by Sylvia Malott, administratrix of the estate of Basil Malott, de- 
ceased, against the Continental Life Insurance Company. Judgment for plaintiff, 
and defendant appeals. Reversed. 

H. K. Cuthbertson and Albert H. Cole, both of Peru, Ind., and Thomas Long- 
fellow and Condo & Batton, all of Marine, for appellant. 


Harvey W. Hartley and Edgar P. Kling, both of Péru, Ind., for appellee. 

Nicuots, J. Action brought by appellee in one paragraph of complaint, to re- 
cover on a policy of accident insurance $1,500, for the death of her husband. 

The errors relied on for reversal are the court’s action in overruling appel- 
lant’s motion to make the complaint more specific; in overruling appellant’s demur- 
rer to the complaint; and in overruling appellant’s motion for a new trial. 

Appellant says that the same and identical questions are involved in this appeal, 
as to overruling appellant’s motion to make the complaint more specific, and as to 
overruling appellant’s demurrer to the complaint, as in Continental, etc., Co. v. 
Archibald (Ind. App.) 162 N. E. 66, and relying upon the opinion of this court in 
that case, appellant does not argue the merits of these alleged errors. We there- 
fore go with appellant to the alleged error in overruling the motion for a new 
trial. It is stipulated in the policy which is made a part of the complaint that, 
in consideration of the payment of the annual premium of $1, appellant insured 
Basil Malott, now appellee’s decedent, and called the insured, for a term of twelve 
months from the date of the policy, against death or disability resulting directly, 
independently, and exclusively of all other causes from bodily injuries affected 
solely through external, violent, and accidental means and sustained by the insured, 
by the wrecking or disablement of any private horse-drawn vehicle, or motor- 
driven car, in which the insured is riding or driving or by being accidentally thrown 
from such vehicle or car. 

It is averred in the complaint, so far as we need to set it out, that on December 
22, 1926, the insured was riding in and driving an automobile to a filling and ser- 
vice station in the town of Amboy, Ind.; for the purpose of refilling the gasoline 
tank of his said automobile; and while the gasoline tank of said automobile was 
being refilled with gasoline the said tank exploded, and said explosion wrecked and 
disabled said automobile and, by reason of said erplosion and wrecking and disab- 
ling of his said automobile, the insured was burned so severely that he died on 
December 24, 1926, from said injuries so received. 

_ Harry Haley’s evidence is undisputed. In narrative form, after some correc- 
tion, grammatically, it was as follows: “I live in Amboy and run a filling station 
and blacksmith shop; I knew Basil Malott; I recall the accident in December, 1926. 
At that time Basil drove in there about 8 or 8:10 in the evening; he wanted five 
gallons of gas and I got up to give it to him, and we were putting the gas in the 
car and the first thing we knew, flames came right out of the fill plug, it looked 
like. I thought of the little boy in there and ran around under the hose to get the 
boy from the opposite. When I got around there he had thrown the hose out and 
grabbed the boy and got out of the cab on the other side, had run out there just 
south of the station in the driveway and had the boy on the ground rolling him. 
I ran inside and got a piece of carpet and ran out and told him to let me have 
him; he got up then and I never saw any fire on him; I saw it on the boy but 
none on him. I put the carpet over the boy and thought I had the flames out, and 
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then I heard Basil haloo; he was out in the road and there were flames from the 
bottom of his feet up over his head. I went to him and said ‘lie down’; I took 
the carpet with me but it wasn’t big enough for him; I couldn’t do much with it 
and then I halloed for help, and first I knew Wendel Lamb was there with a 
comforter off the bed. I was down working on him and he was the first man I 
saw. As quick as he came with the comforter, I jumped up, but during the time 
I took him by the collar and tore his unionalls and sheep-lined jacket off him 
and tore his waist to one side. When we put that comforter on him the flames 
went out. We didn’t see any more flames but we got him up then and commenced 
pulling the fire off him, and he didn’t have very much clothes left. I can’t say there 
was any explosion; I couldn’t say there was a bit of noise; first I knew was just 
like a blaze will break out. I was standing there holding my hand on the throttle 
of the pump; I wouldn’t say there was a bit of noise. The first I saw was the 
blaze; the blaze when I first saw it, was right over the fill plug in the gas tank. I 
have no idea what caused this, nothing more than I think we ran the tank over. 
There is no living soul could tell exactly what caused that; the gas caught fire; I 
couldn’t say as there was an explosion. Of course when gasoline ignites there is 
an explosion to it; everybody knows that, but as far as making any noise, I wouldn't 
say to that. The first I thought of when I saw the fire was that little boy stand- 
ing in front of the fill plug. The cushions were divided; Basil was sitting on one 
and the boy on the other. I picked the boy up an set him with his face to the 
cowl and hack to the tank, and this fill plug was right in front (behind?) of that 
boy, and as quick as I saw the fire that boy was on my mind and that was all. 
The condition of the car immediately after the accident was that the cab was 
preiiy well burned, the wiring, and I judge the steering wheel, were partly burned 
off. When we went to push it out, the steering wheel was so hot I couldn’t hold 
to it, so I took the wheel next to me; we pushed it out about the end of the 
drive.” 

On cross-examination he testified that the insured “had in the cab his boy, 
himself and a lantern; I didn’t hear any explosion at all; the lantern in the cab 
was behind the boy, and he had on an overcoat that came down pretty well on him 
and I could see the flame of the lantern; he threw the hose out and took the boy 
and went out next to the building and I ran in there and got the carpet and cov- 
ered the boy up; Malott threw the hose out; after I got the boy and wrapped him 
in a blanket, Malott went out in the road by himself and I heard him haloo and 
looked up and he was on fire.” 


On re-direct-examination he testified that: “The glass in the cab was not 
broken out as a result of the accident. I never picked up a piece of glass that 
big (indicating) by the pumps, but I picked up a piece of glass out of the drive- 
way next morning out where they put the water on the cab; when they put water 
in the cab they broke every glass in it; there wasn’t a piece of glass an inch square 
in front of my pumps; the first intimation I had of anything being wrong was 
the flame at the fill plug of the tank; it was just a flame; I couldn’t say just how 
big; next thing I observed was to get the fire out on the boy; I never saw any fire 
on Mr. Malott until after I took care of the boy.” 

[1, 2] We have thus set out the undisputed evidence of this witness at length, 
that the occurrence at the time of the accident may be clearly before us. There 
was no explosion of the gasoline tank, and such an explosion did not wreck and 
disable the car, and thereby injure appellee’s decedent. Appellee testified that her 
husband bought the truck about three months before, paying about $800 for it, 
complete with the rack and everything, and that it thereafter sold at the sale for 
$535. Had there been an explosion of the gasoline tank with five gallons of gaso- 
line in it, we may safely remark that there would have been no automobile to sell. 

The only evidence that could in any: way be said to differ from that of the 
above was that of witness Lamb, who lived across the street from the place of the 
accident. This witness stated on his examination in chief that there was some ex- 
plosion of some kind, and this witness said on cross-examination that he did not 
see or hear anything in connection with the accident until he saw the light from 
the flames. “The light of the flames on Mr. Malott was the first intimation I had 
that there was an accident. There was a noise of some kind; I didn’t pay any 


attention to it, then I looked and saw the light. The kind of a noise I heard 
was just a kind.of a thud.” 
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It is apparent that the flame of the lantern fired the gasoline, and that thereby 
appellee’s decedent was burned and the automobile wrecked and disabled. It was 
not, as in the Archibald Case, the wreck of the automobile that injured the in- 
sured, and in this the case is readily distinguished. As was said in Wright v. 
Continental Ins. Co., 146 Wash. 665, 264 P. 410, this policy, issued for the mini- 
mum premium, expressly limits the right of recovery within very narrow bounds, 
and the accident must come within those bounds. To the same effect, see Mary- 
land Casualty Co. v. Edgar (C. C. A.) 203 F. 256. 

Appellee argues the well-established rule that an insurance policy is to be 
construed liberally for the benefit of the insured, and doubts are to be resolved 
in his favor, and that as the insurance policy, not an ordinary contract, is drawn 
by the company, that construction will be adopted which is more favorable to the 
insured. But in the policy in suit, there is no ambiguity, and the plain terms of 
the contract must be followed. Fidelity & Casualty Co. v. Teter, 136 Ind. 674, 36 
N. E. 283. 

It was error to refuse to give appellant’s instruction No. 1, which would have 
instructed the jury to find for appellant. Having reached this conclusion, we do 
not need to discuss other errors presented. 

Reversed. 

WALTERS v. MUTUAL BENEFIT HEALTH & ACCIDENT ASS’N. 

(No. 3937/2.) 
Supreme Court of Iowa. April 2, 1929. 
224 Northwestern Reporter 494. 

2. INSURANCE—INSURED’S PERFORMANCE OF USUAL DUTIES FOR 
SEVERAL WEEKS AFTER INJURY PRECLUDED RECOVERY OF 
BENEFIT PAYABLE FOR DEATH FROM INJURIES DISABLING HIM 
FROM DATE OF ACCIDENT. 

Plaintiff held not entitled to recover benefit for death of insured, who continued 
to perform his usual and ordinary duties from date of injury some time before 
December 25 until January 14, under policy provision for payment for loss of life 
resulting from accidental injuries, immediately, continuously, and wholly disabling 
insured from date of accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

3. INSURANCE—INSURANCE CONTRACT WILL BE CONSTRUED MOST 
FAVORABLY TO INSURED, IF AMBIGUOUS, BUT MUST BE GIVEN 
INTERPRETATION PARTIES PROBABLY CONTEMPLATED. 

While insurance contract, terms of which are ambiguous, will be given construc- 
tion most favorable to insured, language thereof must be taken in its ordinary and 
usual sense and given interpretation probably contemplated by parties when policy 
was issued. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from District Court, Pottawattamie County; O. D. Wheeler, Judge. 

Action at law to recover on a policy of health and accident insurance. A jury 
was waived. The court found for the plaintiff. The defendant appealed. Reversed. 

John R. De Witt, of Chicago, Ill., and P. E. Horan and G. J. Cleary, both of 
Omaha, Neb., and Parrish, Cohen, Guthrie, Watters & Halloran, of Des Moines, 
for appellant. 

D. E. Stuart and H. P. Finerty both of Council Bluffs, for appellee. 

Grimm, J. The policy in this case was issued January 19, 1926, and was kept 
in force until December 31, 1926, and was later reinstated on January 14, 1927. The 
insured, Charles A. Walters, resided in Council Bluffs, and during the last seven 
years of his life he was employed at the Griffin Wheel Works, in that city, as a 
machinist helper and repairman. It is claimed by the plaintiff that some time in 
the month of December, 1926, Walters sustained injuries through accidental means, 
which resulted in his death February 7, 1927. It is not claimed that any one saw 
the accident. A witness Bonham testified that he met Walters on the street some 
time before Christmas of 1926, when Walters showed Bonham a bump about the 
sile of one-half of a hen’s egg, located approximately one inch above and a little 
back of Walters’ ear, and at that time Walters told him “he had been hit down 
at the factory.” Walters continued to work as usual until January 13, 1927, when 
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he called on a physician in Council Bluffs, when, according to the physician, he 
found Walters suffering a partial paralysis on the right side, and he had a pin 
point pupil in the left eye. There was no evidence of any traumatism on the head, 
and the only apparent symptoms of trouble were this condition in his eye and his 
complaint about the semiparalytic condition of his right side. He went to the hos- 
pital almost immediately. The condition of the eye grew worse, and was after- 
wards removed by an eye specialist. Shortly thereafter Walters complained that 
the fingers of his right hand became numb, and finally this numbness involved the 
whole right arm, and afterwards the right leg. His condition grew steadily worse 
until February 6th, when he died. An autopsy was performed. There is some 
disagreement among the doctors as to what was found as a result of the autopsy. 
There is a disagreement among the doctors as to whether there was any fracture 
of the skull. An abscess was found, about a quarter of an inch from the outer 
wall of one side of the brain. 

[1] I. The plaintiff complains that, because of the form of the answer filed by 
the defendant, the general denial therein contained will not be considered, and all 
the material allegations of the petition must be deemed admitted, and that the de- 
fendant must stand upon its special defense alone. On the 26th of August, 1927, 
the defendant filed an answer, in substance, admitting: (a) Its corporate existence; 
and (b) that it issued the policy in question. There is also a general denial. On 
the 26th of September, 1927, with leave of court, the defendant filed an amended 
answer, which contained, in substance: First (a) an admission of its corporate or- 
ganization: (b) the issuance of the policy. Second, the special defense that the 
insured died of a brain abscess, and by reason thereof there was no liability; (c) 
“for further answer, the defendant denied each and every other allegation in plain- 
tiff’s petition.” 

A motion was made to strike from the amended answer this special defense, 
on the ground of its immateriality and that it constituted no defense, and for the 
further ground that the payments provided in part K of the policy constituted a 
provision for benefits additional to the death benefits provided generally in the 
policy. The abstract does not show, but we assume the motion to strike was over- 
ruled. No motion was made to require the defendant to separate its answer into 
counts or divisions. Miller v. Johnson (Iowa) 218 N. W. 472, cited by appellee, 
does not apply. The pleading by appellant, that the death of the insured was 
due to a brain abscess and that by the terms of part K of the policy no death bene- 
fit was recoverable, was not in conflict with appellant’s general denial, but, on the 
contrary, was in strict harmony with it, and therefore does not come within the 
statute or the rule as to pleading contended for by the appellee. 

{2] II. The motion for new trial in this cause contains nine specific grounds. 
In our view of the case, it is necessary only to discuss that portion of the motion 
pertaining to recovery under the death benefit portion of the policy. 

The contract in controversy in this case, Exhibit 1, contains an insuring clause, 
as follows: 

“Mutual Benefit Health and Accident Association, Omaha (herein called As- 
sociation) does hereby insure 
Monthly Benefits $100.00 
Maximum Monthly Benefits $200.00 

Death Benefit $2,000 

Maximum Death Benefit $4,000 

“Insuring clause. 

“Charles A. Walters (Herein called the Insured) of City of Council Bluffs, 
State of Iowa, against loss of life, limb, sight, or time, resulting directly and in- 
dependently of all other causes, from personal bodily injuries sustained through 
purely Accidental Means (Suicide sane or insane, is not covered), and against loss 
of time on account of disease, as specified in the following schedules, respectively, 
subject, however, to all provisions and limitations hereafter contained. (All italics 
in this opinion are ours.) 

“It will be noted that the contract insures Walters against loss of life, limb, 
sight, or time from accident or disease, “as specified in the following schedules, 
respectively, subject, however, to all the provisions and limitations hereinafter con- 
tained.” 


By the italicized language attention is definitely called in the insuring clause 
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to the restrictions which follow in the policy. There is nothing ambiguous about 
this language. It definitely specifies that the insurance against loss of life, limb, 
sight, or time, resulting from accident or disease is only issued as definitely re- 
stricted in subsequent parts of the policy. 

Immediately after the foregoing, appears the following: 

“Accidental Indemnities. 
Specific Losses. 
“Part A. 

“If the Insured shall, through accidental means, sustain bodily injuries as de- 
scribed in the Insuring Clause, which shall, independently and exclusively of di- 
sease and all other causes, immediately, continuously and wholly disable the In- 
sured from the date of the accident and result in any of the following specific losses 
within thirteen weeks, the Association will pay: 

For Loss of Life 2,000.00” 

Here follows a schedule as to amounts paid for loss of eyes, hands, feet, etc. 

It will be noted from the foregoing that, in accordance with the plain and un- 
ambiguous language of the policy, insurance against specific losses arises only 
when by accident the specific losses “immediately, continuously and wholly disable 
the Insured from the date of the accident.” 

ue B provides an annual increase of benefits. 

Part C provides $100 per month for life for total accident disability. 

Part D provides $40 per month for partial accident disability. 

Part E provides double indemnity, providing the injury is received under cer- 
tain conditions, as, for instance, riding as a passenger within the inclosed part of 
any railway or street railway passenger car. 

Part F provides a medical attendance fee. 

Part G provides an additional $200 aid under certain specified conditions. 
Parts H, I, J, and K are grouped under the general heading “Illness Indemni- 
ties.” 

Part H reads as follows: 

“Part Hi. 

“Confining Illness One Hundred Dollars Per Month for Life. 

“The Association will pay, for one day or more, at the rate of One Hundred 
($100.00) Dollars per month for disability resulting from disease, the cause of which 
originates more than thirty days after the date of this Policy, and which confines 
the Insured continuously within doors and requires regular visits therein by legally 


qualified physician; provided said disease necessitates total disability and total loss 
of time.” 


Part I reads as follows: 
“ratt 2 

“Non-confining Illness Fifty Dollars Per Month. 

“The Association will pay, for one day or more, at the rate of Fifty ($50.00) 
Dollars per month, but not exceeding one month, for disability resulting from di- 
sease, the cause of which originates more than thirty days after the date of this 
policy, and which does not confine the Insured continuously within doors but _re- 
quires regular medical attention; provided said disease necessitates total disability 
and loss of time. 


Part J provides benefits payable while confined to the hospital. 

Part K reads as follows: 
“Part K. 

“Covered as Sickness. 

“All diseases are covered by this policy. 

“Any accidental injury, fatal or otherwise, resulting in hernia, boils, carbuncles, 
felons, abscesses, ulcers, imfection, septicaemia, ptomaine poisoning, diabetes, 
fits, peritonitis, apoplexy, sun- -stroke, freezing, hydrophobia, sprained or lame back; 


shall t e paid for as provided in Part H or I, anything to the contrary notwithstand- 
ing.” 


It will be noted that, under the provisions of part K, an accident which results 
in various conditions and ailments, such as infection, septicaemia, abscesses, sprained 
or lamed back, “shall be paid for as provided in Part H or I, anything to the 


contrary notwithstanding.” Reference to part H discloses a provision for benefits 
for “confining illness,” while part I provides a benefit for “non-confinig illness.” It 
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will also be noted that this limitation applies whether the accident proves fatal or 
otherwise. 

The trial court held, construing this contract, as follows: “It is the opinion of 
the Court that this clause is an extension of the policy, rather than a limitation; 
that it is intended to extend the terms rather than to limit them.” The court held 
the plaintiff entitled to recover the full amount of the policy. According to the 
court’s construction of the contract, the beneficiary thereunder in case of death is 
entitled: First, to the $2,000 death benefit; and, second, depending upon whether 
the illness between the date of the accident and death was confining or non-confining, 
to an additional sum for the period between the accident and the date of the death. 

{3] In placing an interpretation upon an insurance contract, it is well settled 
that, if its terms are ambiguous, that construction will be given it which is most 
favorahle to the insured. On the other hand, this rule does not warrant an arbitrary 
judicial construction. The language of the article in controversy must be taken in 
its ordinary and usual sense, and must be given such interpretation as was probably 
in the contemplation of the parties when the policy was issued. 


It is claimed by the defendant that, inasmuch as the insured worked regularly 
at his usual employment for many days after the accident, before going to the hos- 
pital just prior to his death, there can be no recovery as for a death benefit, because 
of the language contained in part A, hereinbefore quoted, which it is claimed 
provides that, in order to recover, the injuries resulting from the accident must 
“immediately, continuously, and wholly disable the insured from the date of the 
accident.” 

It is claimed by the plaintiff that the accident in this case occured on or about 
the last week of the month of December, 1926. There is evidence in the record to 
warrant a finding that it occurred earlier than that date. It appears frorm the record 
that, with the exception of January 3d and 4th, when the insured had tonsilitis, he 
worked regularly every working day during which the plant was open and operat- 
ing, up to January 14, 1927. There is some testimony to the effect that on some of 
the days in the latter part of December and prior to January 14th he was not feel- 
ing as well as usual, but he lost no time from his work. None of his associates at 
his place of work discovered anything out of the ordinary about him. Under these 
circumstances, are we to hold that the insured sustained bodily injuries which 
“immediately, continuously and wholly disabled the insured from the date of the 
accident?” It is contended by the plaintiff that the accident referred to, which 
resulted in a “bump” on the side of the insured’s head, caused a slight fracture of 
the skull, a slight lesion in the brain, and finally, as a part of the chain of occur- 
rences following the accident, an abscess developed in the brain, from which the 
insured died. On the assumption, for the sake of the argument, that this has been 
conclusively proven in the record, is there a liability as for death, under the contract 
held by the insured? It is claimed by the plaintiff that the word “immediately” 
does not mean “instantaneously,” but does mean “the period within which Nature 
acts to work a total disability from an injury,” or “for the period that Nature halts 
before inflicting penalties for her violated laws.” We are cited to the case of 
Commercial Travelers v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 
809. In the Barnes Case the court construes a by-law of the Order of United 
Commercial Travelers, containing this langage: “If said member shall sustain bodily 
injury by means aforesaid which shall independently of all other causes, immediately, 
wholly and continuously disable and prevent him from the prosecution of any and 
every kind of business pertaining to his work.” In the Barnes Case a wholesale 
grocer swallowed a metal pin, which at once caused him much distress. However, 
he went to his place of business nearly every day from July 23d to August 4th, 
when he became wholly disabled. During this time he assisted in buying goods and 
selling them for future delivery, and attended to business in the usual manner, with 
the exception of two or three days. One of the difficulties in construing the Barnes 
Casea rose from either attempting to hold that “immediately” meant “instantaneously” 
or “within a reasonable time.” The court said: “If the conditions of the contract 
can be extended, so that the word ‘immediately’ does not mean ‘instantaneously.’ ‘at 
once,’ and ‘without delay’ (as all courts agree), then a greater stretch of the condi- 
tions cannot be said to be unreasonable in allowing for the period that nature halts 
before inflicting penalties for her violated laws. In such cases the disability 1s 
immediate within the meaning of the policy.” 
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We think that case is clearly distinguishable from the case at bar, for in the 
instant contract “immediately” is definitely defined by the use of the words “from 
the date of accident.” The Barnes Case was decided in 1905. In 1926 the same court 
decided Penquite v. General Accident Corporation. 121 Kan. 174, 246 P. 498. The 
case came before the court on an appeal from a judgment sustaining a demurrer to 
the plaintiff’s petition. The clause in the policy contained the words “from date 
of accident.” The court says: “ ‘From date of acident,’ has but one meaning. It 
does not mean a day or week or month after the accident. It refers to the particular 
‘date’ when the accident (injury) occurred.” “The language of the policy is plain 
and unambiguous. It is clear that the plaintiff was not wholly disabled and 
prevented from performing the duties pertaining to his occupation from the date 
of the accident. The defendant was within its rights in making its liability depend 
upon the fact as to whether or not the plaintiff was immediately disabled by the 
injury from performing the duties pertaining to his occupation. It inserted in the 
policy these conditions, and doubtless fixed its rate of premium in accordance with 
the risk it assumed. To these conditions the plaintiff gave his assent when he 
accepted the policy. If he was not disabled from the date of the accident he 
cannot hold the defendant liable.” The court then distinguishes the Barnes Case 
and other cases resting on the Barnes Case from the Penquite Case, in which the 
policy contained the words “from date of accident.” 


In July, 1928, the Penquite Case (268 P. 851) was before the Kansas court 
again. When the mandate reached the trial court, the plaintiff, by leave of court, 
amended his petition by asking for weekly indemnity for total disability for a 
different period of time than that covered in the original petition. There was a judg- 
ment for plaintiff, and the case was reversed. The court says, in commenting on 
the words “total disability from the date of accident:” “This difference in language 
used takes this case out of the class of cases giving an interpretation to the word 
‘immediately.’ No interpretation is needed for the words ‘from date of accident.’ 
Unless there is a total disability from the date of the accident, there is no liability, 
even if the disease was progressive. As was said in the opinion of this case when 
here before, the plaintiff gave his assent to these conditions when he accepted the 
policy, and possibly the rate of premium was in accordance with the risk assumed.” 
See, also, for cases interpreting clauses containing the words “from date of ac- 
cident,” Robinson v. Masonic Protective Ass’n, 87 Vt. 138, 88 A. 537, 47 L. R. A, 
(N. S.) 924; Southern Surety Co. v. Penzel, 164 Ark. 365, 261 S. W. 920; Thompson 
v. General Accident, Fire & Life Assur. Corp., 155 La. 31, 98 So. 746. 


It has been held, in a case where the plaintiff worked for approximately seven 
days after the injury, under a policy which did not contain the words “from date 
of accident,” plaintiff cannot recover. Letherer v. United States Health & Accident 
Insurance Co., 145 Mich. 310, 108 N. W. 491. In a case where the insured hurt 
his knee while jumping from his room in a burning hotel, on January 30th, he 
continued working as a locomotive engineer until February 23d, it was held, under 
a policy which did not contain the words “from date of accident,” the plaintiff 
cannot recover. Masonic Protective Ass’n v. Farrar, 73 Ind. App. 19, 126 N. E. 
435. In a case where an accident happened on the 6th of August, the plaintiff 
continued at his work several days, the court said: “It seems apparent that the 
accident was not of such character as to be within the terms of the policy. It was 
not followed by immediate, continuous, and total disability. The word ‘immediate’ 
should not be said to mean ‘instantaneous,’ yet it has a meaning applied to time 
which limits that time, and several days labor at one’s usual avocation before total 
disability ensues is certainly beyond the limit” (citing cases.) Mullins v. Masonic 
Protective Ass’n, 181 Mo. App. 394, 168 S. W. 843. See, also, Letherer v. U. S. 
Health & Accident Insurance Co., 145 Mich. 310, 108 N. W. 491; Preferred Masonic 
Mutual Accident Ass’n v. Jones, 60 Ill. App. 106; Williams v. Preferred Mutual 
Accident Ass’n, 91 Ga. 698, 17 S. E. 982; Merrill v. Travelers’ Insurance Co., 91 Wis. 
329, 64 N. W. 1039; Genna v. Continental Casualty Co., 167 Ill. App. 413; Laventhal 
v. Fidelity & Casualty Co. of New York, 9 Cal. App. 275, 98 P. 1075. In the latter 
case the court said: “The policy is but a contract, and, like all other contracts, it 
must be construed from the language used; when the terms are plain and unambig- 
uous, it is the duty of courts to hold the parties to such contract. The defendant 
agreed, in case the plaintiff by accident should receive a bodily injury, that ‘if said 
injury shall immediately, continuously and wholly disable and prevent the insured 
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from performing every and any kind of duty pertaining to his occupation, the com. 
pany will pay. * * * Plaintiff received a bodily injury. The injury, however, did 
not immediately and wholly disable and prevent the plaintiff from performing every 
duty pertaining to his occupation. The language is plain, and anyone can at once 
see that the plaintiff was not immediately disabled and prevented from performing 
the duties or part of the duties pertaining to his occupation. The defendant had 
the right to make its liability depend upon the fact as to whether or not the plain- 
tiff was immediately disabled by the injury from performing every duty pertain- 
ing to his occupation. /t had the right to take the question out of the category of 
such uncertainties as might be raised by experts, or oral testimony as to whether or 
not the final total disability was caused by the injury or by other complications or 
conditions. It made its insurance policy with these conditions, and evidently fixed 
its rate of premium in accordance with the risk it assumed. To these conditions 
the plaintiff gave his assent when he accepted the policy. If he was not immediate- 
ly disabled, he cannot in law or in morals hold the defendant liable. If we were to 
adopt the rule contended for here by plaintiff, it would place such a contract in the 
realm of uncertainty. If, where twenty-two days elapsed before the injury finally 
overpowered and disabled the plaintiff, we should hold that such disability was im- 
mediate, the same reasoning would apply if the period had been fifty days, and so 
on for months and perhaps years. It is said by medical writers that cases have 
been known where a slight injury received in youth from which the patient ap- 
parently recovered, has been the proximate cause of death in old age. After days 
and months, and perhaps years, have elapsed it is evident that the question as to 
whether or not the injury of itself finally wholly disabled the party would be a 
question, at least in many cases, difficult to determine. It might finally be solved 
in favor of the party who was most industrious in procuring witnesses, and parti- 
cularly expert witnesses. We are of opinion that it is a much safer rule to hold 
the parties to the plain, unambiguous reading of their contract.” (The italics are 
ours. ) 

There is no dispute in the record but that the assured, Walters, continued to 
perform the usual and ordinary duties of his vocation, from the date of the injury, 
which occurred some time in December of 1926, and before Christmas of that year, 
until the 14th of January, 1927, except for one or two days’ time lost by him on 
account of tonsilitis. It was eror for the court to find for the plaintiff and against 
the defendant for loss of life, under part A of the contract. 

Ill. Various other errors are complained of by the defendant. We have ex- 
amined them all with care, but do not consider further comment necessary. 

Inasmuch as we hold the plaintiff on the undisputed evidence in this case can- 
not recover a death benefit, it is unnecessary to consider other questions which have 
been raised, for the case must be, and is hereby, reversed. 

Albert, C. J., and Evans, Faville, and Kindig JJ., concur. 


YCKES v. UNION MUT. CASUALTY CO. (No. 39446.) 
Supreme Court of Iowa. April 5, 1929. 
224 Northwestern Reporter 771. 

1. INSURANCE—STATUTE REQUIRING APPLICATION TO BE ATTACH- 
ED TO POLICY TO ENTITLE COMPANY TO SET UP FALSITY OF 
STATEMENTS THEREIN APPLIES TO MUTUAL ACCIDENT AND 
HEALTH INSURANCE COMPANY (CODE 1897, § 1741). 

Code, 1897, § 1741, providing that insurance companv’s failure to attach to of 
indorse on policy any application or representations of insured which by terms ot 
policy are made part thereof, shall preclude company from pleading or proving 
falsity thereof in any action on policy, applies to mutual insurance company 1ssu- 
ing accident and health policies. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) ' 
5. INSURANCE—INSURED IS JUSTIFIED IN RELYING ON SOLICITING 


AGENT’S ADVICE AND ASSISTANCE IN PREPARING APPLICA- 
TION. 


Insured is justified in relying on the advice and assistance of soliciting agent 
in preparing his application for insurance. 


(For other cases, see Insurance, Dec. Dig. § 379[1].) 
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6. INSURANCE—LANGUAGE OF APPLICATION WILL BE REASONABLY 
CONSTRUED IN INSURED’S FAVOR TO AVOID FORFEITURE ON 
TECHNICAL GROUNDS. 

Language of application for insurance policy will be given a reasonable con- 
struction in favor of insured in order to avoid forfeiture on technical grounds. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Evans, J. dissenting. 

Appeal from District Court, Grundy County; George W. Wood, Judge. 

Action at law to recover damages on the alleged ground of fraud and deceit 
in effecting a compromise settlement under an accident insurance policy. Upon 
the conclusion of the plaintiff’s testimony a motion by defendant for a directed 
verdict was made, and it was sustained by a trial court. Under an instruction of 
the court a directed verdict was entered by the jury for the defendant. Judgment 
was entered accordingly. Thereafter plaintiff filed a motion for a new trial, which 
was overruled. The plaintiff appeals. Reversed. 

Raymond N. Klass and Floyd Philbrick, both of Cedar Rapids, and Rogers & 
Ruppelt, of Grundy Center, for appellant. 

Harold S. ‘taomas and J. L. Parrish, both of Des Moines, for appellee. 

De GrarF, J. [1] The plaintiff (appellant) prior to the commencement of this 
action was a policyholder in the defendant insurance company, legally organized 
and licensed to do an accident and health insurance business in Iowa. The prim- 
ary claim of the plaintiff is that the company, through its president, defrauded the 
plaintiff of $4,000 by inducing him to discharge the company from a valid and legal 
liability of $5,000, to which we will presently refer. The defendant in answer al- 
leges fraud on the part of the plaintiff in securing said policy by reason of state- 
ments and representations in the application. The defendant insurance company 
is in no position uder this record to plead or prove fraudulent representations on 
the part of the plaintiff based on his answers made in the application for the policy 
in question. Section 1741, Code 1897, provides that all insurance companies and as- 
sociations shall upon the issuance of any policy attach to such policy or indorse 
thereon a true copy of any application or representations of the insured, which, by 
the terms of said policy, are made a part thereof, or of the contract of insurance, 
or referred to therein, or which may in any manner effect the validity of such pol- 
icy. The omission so to do shall not render the policy invalid, but if any com- 
pany or association neglects to comply with the requirements of this section it 
shall forever be precluded from pleading, alleging, or proving any such applica- 
tion or representation, or any part thereof, or any falsity thereof, or any parts 
thereof, in any action upon such policy. That section applies to the instant insur- 
og company. See Corson v. Iowa Mutual Fire Ins. Ass’n. 115 Iowa, 485, 88 N. 

’. 1086. 

[2] The plaintiff contends that a true copy of this application was not attached 
to the policy issued by the appellee company to him. The policy issued to the 
plaintiff was surrendered by plaintiff at the time of the alleged compromise of 
settlement between the president of the insurance company and the insured. At the 
time of the trial, therefore, the plaintiff could not himself tender the policy as 
an item of evidence in the case, nor was he legally required to do so. The court 
did order that the policy then in the hands of the defendant company be produced. 
The company, in response to the order of court, filed a specimen copy in an attempt 
to comply with the order. It was a blank policy, but, as claimed by the defendant 
company, a specimen policy that contained the same provisions as the policy issued 
to Bert E. Bockes, the insured herein. It is strangely significant that such an 
important instrument would not be produced by the then possessor, as we may 
assume that an insurance company through its officers would exercise the greatest 
care in the keeping of such an instrument. The original policy or the application 
thereto attached was never produced. An examination of the exhibit, known as 
Exhibit E does not show that a true copy of Bockes’ application, nor in fact that 
a copy of any application was attached thereto or indorsed thereon. This omission 
is fatal in view of the provision of section 1741, Code 1897, to which reference 
has heretofore been made. Under such a situation, the defendant insurance com- 
pany is precluded, under the law, from pleading fraud or misrepresentation on the 
Part of the insured. In the instant case, the appellee insurance company pleaded 
that the plaintiff made misrepresentation; but under the statutes and the instant 
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record the appellee is not so privileged. See Salzman vy. Machinery Mutual Ins, 
Ass’n, 142 Iowa, 99, 120 N. W. 697. 

Il. The plaintiff in his petition alleges that on or about January 3, 1922, while 
the policy was in full force and effect, he accidentally fell under a railroad train 
and thereby suffered the loss of both feet; that he performed all of the terms and 
conditions of said policy in making claim thereunder; that while he was suffering 
from pain and shock, nervous and mental depression, the president of the defend- 
ant insurance company wilfully, and maliciously defrauded him of $4,000 by in- 
ducing him to accept $1,000 in full settlement, release, and discharge of a valid claim 
for $5,000, which was the principal sum promised by said policy for the loss of both 
feet; that the president of said insurance company upon meeting the plaintiff (in- 
sured) stated and represented that the company felt sorry for and sympathized 
with the plaintiff, and out of kindness would give him $1,000. This action was 
tried on the theory of fraud and deceit practiced on the plaintiff by the defendant 
company. The primary question on this appeal is whether or not the plaintiff made 
out a prima facie case entitling him to go to a jury. Should his motion for a new 
trial have been sustained? It is undisputed that the plaintiff lost both feet through 
an accidental bodily injury. The record does not show that the defendant com- 
pany questioned the matter of the accident or the loss, nor did it deny liability on 
account of the manner in which the accident or loss occurred. ‘The plaintiff made 
his proofs of loss, and no question arises as to the time, manner, or form in which 
such proofs were submitted to the insurance company. 

[3] It appears that on March 9, 1922, Wm. Schulz, of Des Moines, the presi- 
dent of the defendant company, voluntarily visited the plaintiff at his home at Con- 
rad, ostensibly for the purpose of making some sort of settlement with the plain- 
tiff. There was no basis for a compromise settlement, as there was no dispute 
between the parties, and had it not been for the representations made by the presi- 
dent of the defendant insurance company the plaintiff testified that he would not 
have signed the papers requested to be signed by Schulz. What were the repre 
sentations that were made to the plaintiff that induced him to release and discharge 
the defendant company on the policy in suit? It must be remembered that an ex- 
perienced insurance man of some 20 years in the insurance business approached a 
young farmer of no insurance experience whatever, and with quite a limited educa- 
tion, and at such time the president, acting on behalf of his insurance company, told 
the plaintiff that the policy was void; that the ~laintiff had no claim against the 
defendant insurance company; that he was not entitled to anything; that he could 
not recover anything; and that there was no liability under said policy. Coming 
trom the source it did, the plaintiff believed what was told him, and what was said 
to him were material facts. It must be conceded that such statements under the 
circumstances were false—at least presented a question for the jury to determine. 
Scienter is chargeable to the president. 

Through the inducement made by the president to the plaintiff, the latter was 
induced to accept a settlement of $1,000, and discharge the liability of the company 
to him of $5,000. President Schulz testified, as a witness called by the plaintiff, 
that he had been in the insurance business about -20 years, and was with the Bank- 
ers’ Accident prior to the date of appellant company commenced business; that he 
had settled claims for the Bankers’ Accident and was familiar with the operation 
of the terms of the policies. It is nowhere contended by counsel that president 
Schulz was not fully informed as to the operation of an accident insurance com- 
pany, nor fully qualified, by years of experience, to make settlement of claims 
arising under the company’s policies. 

[4] As president of the appellee company, Mr. Schulz had every possible op- 
portunity to know exactly what every word, phrase, and clause meant in every pol- 
icy issued by the company, as they were issued over his name, as president and get- 
eral manager. Mr. Schulz knew, and was chargeable with knowing, that paragraph 
2 under the standard provisions of said policy was there, and what legal effect such 
provisions had. This paragraph reads as follows: 

Standard Provisions. 


2. “No statement made by the applicant for insurance not included herein shall 
void the policy or be used in any legal proceedings hereunder.” 

The record discloses that President Schulz, according to the testimony of 
Bockes and by stipulation corroborated by his brother, Clarence, said to the plain- 
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tif on March 9, 1922: “He felt sorry for Bockes, and it seemed too bad to see 
any one crippled up as he was; the company did not owe Bockes any claim; Bockes 
was overinsured, and due to that, he had no claim against the company under the 
policy. He would give Bockes $800 or $1,000 to settle; if Bockes did not take 
that, he would not get anything; Bockes had no legal rights; if Bockes sued the 
company he would not get anything; he would rather give $800 or $1,000 to Bockes 
than to give it to lawyers, and that it would cost him that much to prosecute a 
trial.” We may recognize many of these statements as “stock” sayings of an over- 
zealous claim adjuster. 

5, 6] Bockes testified that he had never done any insurance business and knew 
nothing about insurance business prior to the time of this discussion with Schulz. 
He testified that he relied upon the insurance agent, Brownell, to fill out the appli- 
cation, and that all he did was to answer the questions as put to him by Brownell. 
He said he signed the application as prepared by Brownell. The insured is justi- 
fed in relying upon the advice and assistance of a soliciting agent in preparing 
his application, and the language will be given a reasonable construction in favor 
of the insured in order to avoid forfeiture on technical grounds. Buckman v. In- 
terstate Business Men’s Accident Ass’n, 183 Iowa, 652, 167 N. W. 594. The de- 
fendant company claimed that there was a bona fide dispute which was the subject 
of compromise, and it was compromised. The record does not support this con- 
struction. Furthermore, the parties were not on an even footing. President Schulz 
occupied the vantage ground, and, as to the matters that were discussed, these 
parties were not on a parity. 

[7] Did Schulz conceal any facts from Bockes which were to the latter’s in- 
terest? In making the statements charged to him by the plaintiff, President Schulz 
was in a position to know the facts and the law. If he made statements to deceive 
Bockes into an unfair settlement, then there was fraud, and, as heretofore said, a 
jury question was presented. Schulz said that the company was not liable and did 
not owe Bockes anything. That statement, under the circumstances, may not be 


viewed as a mere expression of opinion. Schulz did not qualify his positive state- 


ments which Bockes claims that the former made. Bockes had no advice from 
any one, and nothing to aid him in his decision, beyond the statements made by 
Schulz. It is further shown that the parties, after these representations were made, 
went to town, visited a bank selected by Schulz, and, at said place, Schulz prepared 
a written instrument which was dictated by Schulz. One of these papers was head- 
ed: “Proposition for Advance Settlement.” Bockes had nothing to do with the 
drafting of the writing in that form. He signed it when asked to do so by Schulz. 
This statement was addressed to the insurance company at Des Moines, and read: 
“Gentlemen: For the purpose of making a settlement in advance of all claims ac- 
cruing at any time under my policy No. 1645, on account of accidental injuries sus- 
tained by me on or about January 3, 1922, I hereby offer to accept the sum of 
$1,000 in full payment, satisfaction, and discharge of all claims of every kind, na- 
ture and description that I now have, or that either my estate, my heirs, assigns, 
or beneficiaries have or may have on account of said injuries and the results there- 
of, or by reason of any disability, the cause of which originated prior to the date 
hereof; said sum to be paid within ten days from the date of the receipt hereof by 
the company. This release to be binding upon my heirs, beneficiaries and assigns.” 
This statement was dated at Conrad, Iowa, May 9, 1922. It is apparent that Bockes 
never prepared this instrument. He never invited or sought a settlement. 

Why, we ask, was the caption used: “Proposition for Advance Settlement?” 
Soon after the signing of the foregoing and on the same date, Bockes was asked 
to sign another instrument which constituted a full release to the company of all 
liability of whatever source accrued, or to thereafter accrue as the result of the 
accidental loss of both feet on January 3, 1922. 


[8-12] The procedure taken in the matter of the exectition of these instruments 
made it appear that Bockes made the offer to accept $1,000 before the insurance 
company had agreed to give it to him. Schulz, in fact, made the offer. Why, then, 
the effort on the part of the insurance company, through its president, to make it 
appear that Bockes made the offer? Why the caption: “Proposition for Advance 
Settlement?” The settlement was to be made in advance of what? Was there to 
€ another settlement of some kind? It is an elementary proposition that the law 
avors settlements, fairly obtained, of disputed claims. It is no less true that con- 
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tracts of settlement may be vitiated by fraud or inequitable advantage by either par- 
ty thereto. To hold otherwise is to offer a premium for the encouragement of 
fraud and inequitable advantage, which it is the true function of a court to prevent. 
In considering the allegation of fraud in such cases, a court will inquire, not only 
into the alleged false or deceitful and misleading representations, but also into the 
circumstances attending the transaction tending to show whether the parties were 
dealing at arm’s length and upon an equal footing. It is quite universally held that 
if there is sufficient evidence to justify a fair-minded juror in the conclusion that 
one party was imposed upon by the other, and that but for such imposition the re- 
lease would not have been executed, then the court cannot properly direct a verdict 
against the party imposed upon; and also where a settlement is made with the in- 
jured and necessitous person who did not have the aid of counsel, it should be 
closely scrutinized. Owens v. Norwood-White Coal Co., 188 Iowa, 1109, 174 N. 
W. 851. 

In Rauen, Adm’r, v. Prudential Ins. Co. of America, 129 Iowa, 725, 106 N. W. 
198, it is held that an agent’s statement that there was no cause of action and the 
company had a perfect defense, was a representation of an alleged existing fact 
and sufficient to void a release procured through such representation. See, also, 
Berry v. American Central Ins. Co. of St. Louis, 132 N. Y. 49, 30 N. E. 254, 28 Am. 
St. Rep. 548. As to this phase of the case, we hold that the trial court was in error 
in overruling the plaintiff’s motion for a new trial. 

It is our conclusion, therefore, that the plaintiff did make out a prima facie 
case, and that it was error in sustaining the motion for a directed verdict and in 
overruling plaintiff’s motion for a new trial. 

Reversed. 

Albert, C. J., and Faville, Morling, Kindig, and Wagner, JJ., concur. 

Evans J., dissenting. 

Stevens, J., not participating. 

MASSIE v. WASHINGTON FIDELITY NAT. INS. CO.- (No. 27779.) 

Supreme Court of Mississippi, Division B. March 18, 1929. 
121 Southern Reporter 125. 
(Syllabus by the Court.) 
INSURANCE—INSURER DID NOT WAIVE STIPULATION THAT POL- 

ICY SHOULD NOT COVER ILLNESS OCCURRING WITHIN 30 DAYS 

FROM DATE BY FURNISHING FORMS FOR PROOFS. 

Insurer, by furnishing forms on which to make proofs under combination sick 
benefit and accident policy theretofore issued to insured, did not waive stipulation 
in policy that is should not cover illness occurring within 30 days from its date 
so as to be estopped to take advantage thereof. 

(For other cases, see Insurance, Dec. Dig. § 396[4].) 


Appeal from Circuit Court, Sunflower County; S. F. Davis, Judge. 

Action by J. R. Massie against the Washington Fidelity National Insurance 
Company. Judgment for defendant, and plaintiff appeals. Affirmed. 

Frank E. Everett, of Indianola, for appellant. 

Chapman, Moody & Johnson, of Indianola, for appellee. 

ANDERSON, j. Appellant brought this action in the court of a justice of the 
peace of Sunflower county against appellee on a combination sick benefit and acci- 
dent policy theretofore issued to him by the appellee to recover $150. There was 
a trial in the justice of the peace court resulting in a judgment in appellee’s favor. 
From the judgment appellant appealed to the circuit court of Sunflower county, 
where there was a trial de novo, and a directed verdict and judgment for the 
appellee. From that judgment, the appellant prosecutes this appeal. 

The question is whether the court erred in directing a verdict for the appellee; 
and that question is solvable by a consideration of whether, taking the facts as es- 
tablished which the evidence for appellant proved or tended to prove, there was an 
issue of fact for the jury to determine. 

The policy sued on was dated July 11, 1927. The appellant was taken ill on 
August 9, 1927, and, therefore, within less than 30 days from the date of the pol- 
icy. He sued for sick and hospital benefits under stipulations H and K in the pol- 
icy, covering a period of 214 months, the illness, as stated, having begun within 
days after the date of the policy and continued during 21%4 months thereafter. 
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There was pasted to the policy a rider. We quote below stipulations H and K, 
and the rider, in the order stated: 

“(H) At the rate of fifty and 00/100 dollars per month for the number of con- 
secutive days, after the first week and not exceeding six months, that the Insured 
is necessarily, totally and continuously confined within the house and is under the 
care of and visited in the house at least once in each seven days by a legally quali- 
fied physician by reason of sickness or disease that is not venereal in character and 
is contracted and begins during the life of this policy and after thirty days from 
date hereof.” 

“(K) The indemnity otherwise payable under Paragraphs A and H hereof 
shall be doubled for such time, not exceeding two months, as the Insured is con- 
fined by reason of sickness or accident covered hereunder, in a regularly incor- 
porated and licensed hospital the charges of which he personally is required to 
pay. 

“In consideration of the payment of the premium of five and 25/100 per month 
the words ‘after the first week’ are hereby stricken from the illness indemnity clause 
of policy No. PC-9777 to which this rider is attached and made a part thereof, 
modifying said policy so as to provide indemnity for the first week’s illness dis- 
ability.” 

Appellant concedes that the policy does not cover sick hospital benefits result- 
ing from an illness beginning within 30 days from its date, but contends that, on 
account of what occurred between the parties, to be immediately stated, the appellee 
is estopped to take advantage of that stipulation of the policy. The facts relied on 
as constituting an estoppel are as follows: Appellant’s illness began on August 9, 
1927. He attempted to give the appellee notice of his illness the latter part of 
September, 1927, but the notice having been improperly addressed was not received 
by the appellee. The appellee did receive notice of appellant’s illness on Oc- 
tober 3, 1927, and received proofs of appellant’s illness and claim therefor on blank 
forms furnished by the appellee on November 10 1927. Appellant’s position is that 
appellee, by furnishing appellant forms on which to make proofs, and receiving 
the proofs from appellant, waived the stipulation in the policy that it should not 
cover illness occurring within 30 days from its date, and, by reason thereof, appel- 
lee was estopped to take advantage of the stipulation. To sustain that contention, 
appellant relies upon Home Ins. Co. v. Dobbins, 81 Miss. 623, 33 So. 504; Royal 
Ins. Co. v. Eggleston, 19 Ala. App. 638, 99 So. 828; and Fidelity-Phcenix Ins. Co. v. 
Redmond, 144 Miss. 749, 111 So. 366. Those were all fire insurance cases. In the 
first two, the fire insurance companies claimed forfeitures of the policies because 
of violations of stipulations therein against additional insurance, and the court 
held in each of those cases that the insurance companies, with full knowledge of 
the fact of other insurance, had, by their acts and conduct, waived their right to 
declare the policies forfeited on that ground. In the third case, there was a con- 
dition in the policy that gasoline should not be used on the insured premises (gaso- 
line being an increased hazard), and that a violation of the condition would author- 
iz the insurance company to declare the policy forfeited. The court held that 
the insurance company, having knowledge of the presence of gasoline on the in- 
sured premises without canceling the policy, in connection with the further fact 
that after the fire loss there were ngotiations between the company, and the in- 
sured looking to a settlement of the loss, waived the forfeiture provision of the pol- 
icy. It seems that each of those cases is easily distinguishable from the present 
case. In each of them the contract of insurance covered the property lost. In 
other words, the property lost was, by the plain provisions of the policies, insured 
against loss by fire, while, in the case at bar, the insurance policy did not cover 
the sick and hospital benefits for which the appellant sued. They were entirely 
without the contract of insurance. The policy plainly stipulated that the appellee 
undertook alone to insure the appellant against illness beginning after 30 days from 
the date of the policy. If appellant’s position be sound, it would mean that the 
court would have the right to make a contract for parties that they never made 
for themselves. Putting it differently, the policy in this case did not take effect as 
to any illness beginning within 30 days of its date. The appellee did not know 
whether the illness began within the 30-day period or afterwards, until the notice 
of the illness and proofs came in. When notice of illness and proofs did come 
in, the appellee refused to pay appellant’s claim, and was justified in so doing. We 
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are unable to see any element of waiver in the case. To illustrate with a fire in- 
surance case: A insures B’s place of residence against loss by fire. B owns another 
piece of property, a store building, which is destroyed by fire. Treating his policy 
of insurance as covering the loss of his store building, he calls on A to furnish 
him blanks, for proof of loss, which is done. B fills out the proofs showing loss by 
fire of his store building, not his residence which his policy covers. A discovers 
this when the proofs come in and refuses to pay the loss, on the ground that the 
policy did not cover the store building. Could the parties, by any sort of negotia- 
tions that might take place, other than a contract based on a valuable consideration, 
make the contract of insurance on the residence cover loss on the store building? 
We think not. If A should agree to pay B the loss on the store building, would 
it be a binding contract? Could it be enforced in the courts unless there was a 
new consideration passing between the parties? We think not. The case illustrat- 
ed is more like the present case, it seems, than the cases cited and relied on by 
appellant. 
Affirmed. 


STATE ex rel COMMONWEALTH CASUALTY CO v. COX et al., Judges. 
(No. 29048.) 
Supreme Court of Missouri. Division No. 2. March 2, 1929. 
14 Southwestern Reporter (2d) 600. 

1. INSURANCE—WORDS OF PLAIN AND UNEQUIVOCAL INSURANCE 
POLICY MUST BE GIVEN USUAL AND NATURAL MEANING. 
Where the language of an insurance policy is plain and unequivocal, there is 

no room for construction, and the words emploved must be given their usual and 

natural meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—INSURED, TAKING WALKS AND RIDES WHILE AT 
SANITARIUM, HELD NOT ENTITLED TO SICK BENEFITS, PAY- 
ABLE IF “CONTINUOUSLY CONFINED WITHIN THE HOUSE.” 
Insured, walking out some in afternoons, riding on street car two or three times 

a week, and accompanying physician in automobile twice, during five weeks spent 

in sanitarium, held not entitled to sick benefits, payable under policy, “if the insured 

shall be continuously confined within the house, not leaving it at any time or for 
any purpose whatsoever”; such language being plain and unequivocal. 

(For other cases, see Insurance, Dec. Dig. § 525.) 

Certiorari to Springfield Court of Appeals. 

Certiorari by the State, at the relation of the Commonwealth Casualty Com- 
pany, a corporation, to Argus Cox and others, as Judges of the Springfield Court 
of Appeals, to review the record of that court in the suit of Robert Lusk against 
relator. Record quashed. 

Allen & Allen, of Springfield, for relator. 

Henwoop, J. Certiorari. The writ brings here for review the record of the 
Springfield Court of Appeals in the original suit of Robert Lusk v. Commonwealth 
Casualty Co. The Court of Appeals [4 S. W. (2d) 497] affirmed, conditionally, 
a judgment obtained by plaintiff in said suit, and relator now seeks to quash the 
record of that court, alleging a conflict between its opinion and controlling decisions 
of this court. 

For a proper consideration of the ruling of the Court of Appeals and the facts 
upon which it is based, we find it necessary to quote its opinion in full, as follows: 

“Action for sick benefits under an accident and sickness insurance policy. Trial 
by jury; verdict for plaintiff for $250, the full amount sued for. Judgment accord- 
ingly, and defendant appealed. 

“There is but one provision of the policy sued on which is involved in this liti- 
gation. That provision is as follows: ; 

“‘Sickness Benefits. 

“Tf the insured shall be continuously confined within the house, not leaving it at 
any time or for any purpose whatsoever, and regularly visited therein at least once 
in every seven days by a licensed physician and be wholly prevented from transacting 
any and every kind of business solely by * * * eczema, scurvy * * * not including 
their complications and consequences, provided that this insurance shall have been 





Acc.] State ex rel Commonwealth Casualty Co. v. Cox et al 169 


in continuous force for thirty days from this date prior to the contraction of the 
desease, the company will pay for such confinement after the first seven days and 
not exceeding ten weeks a weekly indemnity of Twenty-Five Dollars ($25.00).’ 
[Our italics.] 


“There are a large number of diseases named in the policy, but the claim in this 
case is based upon eczema and scurvy, and for that reason, others are omitted in 
this statement. The evidence on part of plaintiff developed that the policy had been 
in force more than thirty days prior to the contraction of the diseases named, and 
omitting the first seven days of his illness, he was sick and unable to work for 
more than ten weeks, the time limited in the policy for which sick benefits would 
be paid, hence the merits of the case on the facts depends on whether the sickness 
for which benefits are asked was covered by the terms of the policy above set out. 
Appellant insists that respondent has not shown that he was ‘continuously confined 
within the house, not leaving it at any time or for any purpose whatsoever,’ by 
reason of either eczema or scurvy, as required by the policy in order to entitle re- 
spondent to sick benefits. The evidence for respondent on the question may be 
briefly summarized as follows: He lived about one and one-half miles from Marion- 
ville in Lawrence County, and, after being taken sick, he went to Marionville in an 
automobile, and went to the office of Dr. Titterington, and was treated by him. This 
was kept up for three or four weeks. During this time he was not able to do any 
work, and remained in the house most of the time. He went out now and then, 
but not to work. He then went to Springfield, and was in a sanitarium conducted 
by Dr. Anderson for five weeks. While there he was in bed in the forenoon, and 
in the afternoon, when the weather was good, he would walk out some. He would 
sometimes walk to the post office, a distance of two and one-half blocks, and on 
two occasions walked to the courthouse, a distance of three or three and one-half 
blocks. ‘wo or three times each week he rode on a street car some six or seven 
blocks to the public square, and walked around there for a time, possibly for one 
hour at times. On two occasions he went with Dr. Anderson somewhere in an 
automobile, but where or how far or how long they were away on these’ occasions 
does not appear. After being in the sanitarium for five weeks, he returned home, 
and was treated by a doctor for five weeks, that is, the doctor prescribed for him, 
and on one occasion the respondent made a trip to Springfield to consult Dr. Ander- 
son. During this time he was unable to work. He went out to the barn occasionally 
to see if the boys were keeping the work up in the right way. He also went to 
Marionville occasionally to see Dr. Titterington. No doctor ever visited him at 
his home either before or after his confinement in the sanitarium. Both doctors 
testified that he was afflicted with eczema and scurvy, and Dr. Anderson testified 
that he also had poison in his system which he called autotoxemia, but which he was 
not able to tell much about. He said it might result from scurvy, if he had a severe 
case of it. Anything that would prevent proper digestion and elimination of the 
food would cause autotoxemia. Dr. Titterington did not discover he had auto- 
toxemia while he treated him. The doctors were both sure that he had eczema 
and scurvy, but their testimony was not very clear as to the effect of these diseases 
on the question of necessary confinement in the house. ‘The real facts as to his 
confinement are better related by the plaintiff himself than by the doctors. 

“Whether a case for the jury was made by respondent depends pretty largely 
upon his own testimony and the construction to be given the provision in the pol- 
icy that, to entitle the insured to sick benefits, the disease with which he was afflicted 
must have caused him to be ‘continuously confined within the house, not leaving 
it at any time or for any purpose whatsoever.’ Our first conclusion is that the 
phrase ‘not leaving it at any time or for any purpose whatsoever’ adds nothing to 
the meaning of the policy. If we were to give these provisions of the policy a 
strict literal construction the phrase ‘continuously confined within the house’ would, 
standing alone, mean that he should not be able to leave it at any time or for 
any purpose whatsoever. In some of the cases in which a similar provision of the 
policy has been construed, the words ‘not leaving it at any time or for any purpose 
whatsoever’ have been included and in others omitted. The construction given the 
Provision has been the same in all cases, which is that, in order for an insured to 
make a case, he was not required to show that he was unable to leave the house 
at any time for any purpose, but it was sufficient if he were confined to the house 
ina substantial sense. Bradshaw v. Benevolent Ass’n, 112 Mo. App. 435, 87 S. 
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W. 46; Hays v. Benevolent Ass’n, 127 Mo. App. 195, 104 S. W. 1141; Ramsey y, 
Insurance Co., 160 Mo. App. 236, 142 S. W. 763; Bass v. Pioneer Life Ins. Co., 206 
Mo. App. 626, 227 S. W. 639; Olinger v. Insurance Co. (Mo. App.) 278 S. W. 
86. 


“Insurance policies of this character are prepared by the insurance company. 
Insurance contracts of this kind are never made as a result of negotiation and dis- 
cussion between the parties. The terms of the policy and its limitations and re- 
strictions are not placed there as a result of negotiations between the parties, and 
hence with a full understanding by the insured, as well as the insurer, of all its 
limitations and restrictions, and the insured seldom, if ever, fully understands at 
the time he receives the policy how restricted and limited is the protection which 
he purchased. He often, if not always, buys protection, as he thinks, against the 
loss of time by sickness, but when he undertakes to collect under his policy, he 
finds that loss of time is not considered at all, and nothing is paid because of loss 
of time. He now wakes up to the fact that the insurance company has attempted 
to so restrict its liability that he will be paid for only such time as he may be so sick 
as to be unable to get out of the house, ‘at any time or for any purpose whatsoever’ 
Had he known that fact when he received the policy, he, in all probability, would 
have rejected it. By reason of this situation, the courts are disposed to construe such 
policies as strongly as possible in favor of the insured and against the company. See 
Mathews v. Modern Woodmen, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 483, 
where, after a discussion of the rule of strict construction against insurance com- 
panies of the restrictions in their policies and the reason for the rule it is stated 
on page 344 (139 S. W. 156): ‘It is not singular then that courts are inclined to pit 
judicial astuteness against the astuteness of the policy maker.’ Courts cannot, how- 
ever, rewrite insurance policies. All they can do is to give them as liberal a con- 
struction in favor of the assured as a fair application of the ordinary meaning of the 
language used will permit. We are of the opinion that for the five weeks respondent 
was confined in the sanitarium he made a case for the jury. That he was totally un- 
able to work is clear. He spent the forenoon of each day in bed. There could, of 
course, be no doubt of his being confined to the house while necessarily in bed. The 
fact that he was able to get out part of the time in the afternoon in good weather 
docs not show that he was not confined to the house all day in a substantial sense. 
{Our italics.] 

“This policy also required that the insured should be visited in the house in 
which he was confined at least once in seven days by a licensed physician. While 
in the sanitarium, respondent was visited by a chysician twice each day, but while 
at home, before he went to the sanitarium, and also after he returned he was not 
visited by a physician in his residence at all. When seen by a physician during 
those periods, he went to the office of the physician. To permit recovery for time 
before or after his retention in the sanitarium would be to entirely eliminate that 
provision of the policy by construction. This we cannot do. From what we have 
said it follows that recovery should have been restricted to the five weeks that 
respondent spent in the sanitarium instead of for ten weeks, the time limited in the 
policy. 

“Objection is made to the instructions given and refused. We have examined 
them, and find no substantial error therein, in so far as they apply to the time re- 
spondent was confined in the sanitarium. The jury were instructed that, if they 
should find that respondent’s disability was caused by autotoxemia, and not by 
scurvy or eczema, they should find for defendant. As to the five weeks that re- 
spondent spent in the sanitarium, the only defense open to defendant under the facts 
was that the disability of respondent was caused by autotoxemia, and not by 
eczema or scurvy. The appellant had the full advantage of that defense, and the 
jury found against it. That is binding upon us. We think the judgment should 
stand as to the five weeks spent by respondent in the sanitarium. If respondent will, 
within ten days, remit $125, the judgment will be affirmed for $125, as of the date of 
its rendition; otherwise the judgment will be reversed, and the cause remanded.” 
[Our italics.] 


The alleged conflict arises out of the ruling of the Court of Appeals that the 
sick benefit clause in question should be construed “as strongly as possible in favor 
of the insured and against the company”; that it should be given “as liberal a con- 
struction in favor of the assumed as a fair application of the ordinary meaning of 
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the language used will permit”; that “the fact he (plaintiff) was able to get out 
part of the time in the afternoon in good weather does not show that he was not 
confined to the house all day in a substantial sense’; and that, therefore, plaintiff 
was entitled to recover for “the five weeks spent in the sanitarium.” 

[1] According to the undisputed facts, as stated by the Court of Appeals in its 
opinion, plaintiff was not “continuously confined within the house” during the five 
weeks spent in the sanitarium. “While there he was in bed in the forenoon and in 
the afternoon when the wheather was good he would walk out some. He would 
sometimes walk to the post office, a distance of two and one-half blocks, and on 
two occasions walked to the courthouse, a distance of three or three and one-half 
blocks. Two or three times each week he rode on a street car some six or seven 
blocks to the public square, and walked around there for a time, possibly for one 
hour at times. On two occasions he went with Dr. Anderson somewhere in an au- 
tomobile, but where or how far or how long they were away on these occasions does 
not appear.” And it was not claimed by the plaintiff in the original suit, nor is it 
even suggested by the Court of Appeals in its opinion, that there is any ambiguity 
in the language of the insurance policy involved in the suit. This court has repeat- 
edly held that, where the language of an insurance policy is plain and unequivocal, 
there is no room for construction, and the words employed must be given their usual 
and natural meaning. State ex rel. v. Daues, 316 Mo. 346, 289 S. W. 957; State ex 
rel. v. Trimble, 306 Mo. 295, 267 S. W. 876; State ex rel. v. Allen, 305 Mo. 607, 
267 S. W. 079; State ex rel. v. Trimble, 297 Mo. 659, 249 S. W. 902; State ex rel 
vy. Ellison, 269 Mo. 410, 190 S. W. 879. In the case of State ex rel. v. Trimble, 306 
Mo. loc. cit. 309, 267 S. W. 880, supra, this court (in banc) said: “The plain lan- 
guage of this policy and slip is without ambiguity and there is no room for con- 
struction. In construing it contrary to that meaning, the Court of Appeals brought 
its decision into conflict with decisions of this court. Unequivocal language is to 
be given its plain meaning, though found in an insurance contract. (State ex rel. 
y. Ellison, 269 Mo. loc. cit. 420, [190 S. W. 8791: State ex rel. v. Trimble, 297 Mo. 
659, [249 S. W. 902]). This is the general rule everywhere, as shown by text- 
books and decisions.” 

[2] Applying this rule to the plain, unequivocal language of the insurance policy 
now under consideration, it seems perfectly clear that the insured (plaintiff in the 
original suit) is not entitled to recover sick benefits thereunder, either for the five 
weeks spent in the sanitarium or for the five weeks. spent at his home. It will be 
noted that the Court of Appeals applied this rule as to the five weeks plaintiff spent 
in his home, because he was not “regularly visited therein at least one in every seven 
days by a licensed physician,” and, for that reason, held that he cannot recover sick 
benefits covering that period. But in dealing with language equally plain and un- 
equivocal, that is, that “the insured shall be continuously confined within the house,” 
the Court of Appeals applied the rules of construction ordinarily applicable to insur- 
ance policies which contain ambiguous language or contradictory provisions; and, 
by giving the words, “continuously confined within the house” a liberal construction, 
held that plaintiff was confined to the house “in a substantial sense” during the five 
weeks spent in the sanitarium, and was therefore entitled to recover sick benefits 
therefor, conceding, however, that a strict construction of the words mentioned 
would bar such recovery. In this connection, it should also be noted that the case 
of Mathews v. Modern Woodmen, 236 Mo. 326, 139 S. W. 151, Ann. Cas. 1912D, 
483, cited by the Court of Appeals in support of its opinion has no application here. 
It belongs to that class of cases wherein this court has been called upon to construe 
insurance contracts containing ambiguous or contradictory terms and provisions. 
This readily appears from the following announcement of Judge Lamm in the 
Mathews Case: “The insurance policy in suit is a typical one of its kind. Its ele- 
ments are drawn from several sources—by-laws, application, etc. The provisions 
thus brought together in a policy-bundle create ambiguities and seeming contradic- 
tions, crying aloud for elucidation and harmonizing. They must be brayed in the 
o~ of reason with the pestle of good sense.” Loc. cit. 345, of 236 Mo. (139 S. 

’, 156). 
[3] It follows that the opinion of the Court of Appeals is in conflict with con- 


trolling decisions of this court, and that the record should be quashed. It is so 
ordered. 


Higbee and Davis, CC., concur. 
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Per Curian. The foregoing opinion by Henwood, C., is adopted as the opinion 
of the court. 

All of the judges concur. 

ANDERSON v. LIFE & CASUALTY INS. CO. OF TENNESSEE. (No. 357.) 

Supreme Court of North Carolina. April 17, 1929. 
147 Southeastern Reporter 693. 

i. INSURANCE—“‘ANY SUCH VEHICLE OR CAR” WITHIN TRAVEL AND 
PEDESTRIAN POLICY HELD NOT TO EMBRACE ALL VEHICLES 
DESCRIBED IN CLAUSE RELATING TO PEDESTRIANS. 

Under policy insuring against injuries by collision of or accident to any private 
horse-drawn vehicle, or motor-driven car, in which insured is riding or driving, or 
if insured shall be accidentally thrown from “any such vehicle or car,” quoted 
words held not to embrace all vehicles described in clause relating to pedestrians 
under doctrine of noscitur a sociis, where policy was intended for benefit of pedes- 
trians or persons “walking or standing on a public highway” and travelers riding 
or driving in specified vehicles or cars, which classes were clearly defined. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


2. INSURANCE—MOTORCYCLE HELD NOT “MOTOR-DRIVEN CAR’ 
WITHIN TRAVEL AND PEDESTRIAN POLICY AUTHORIZING RE- 
COVERY FOR INJURIES. 

Motorcycle held not a “motor-driven car” within travel and pedestrian policy 
insuring against injuries sustained by insured by collission of or accident to “motor- 
driven car in which insured in riding or driving,” in view of definition of motor 
cycle in P.1,. 1927, c. 148, 8 1 4c). 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal froh Superior Court, Forsyth County; C. C. Lyon, Emergency Judge. 

Action by C. L. Anderson, as administrator of the estate of Thomas G, Ander- 
son, deceased, against the Life & Casualty Insurance Company of Tennessee. Judg- 
ment of nonsuit was affirmed by the superior court, and plaintiff appeals. Affirmed. 

On the 14th of September, 1926, the defendant issued to the plaintiff’s intestate 
a “Travel and Pedestrian Policy.” The insuring clauses limit the extent of the in- 
surance as follows: 

“Life and Casualty Insurance Company, of Tennessee, hereby insures the per- 
son named in said schedule against the result of bodily injuries received during 
this policy is in force, and effected solely by external violent and accidental means 
strictly in the manner hereafter stated, subject to all the provisions and limitations 
hereinafter contained, as follows: If the insured be struck or knocked down or run 
over while walking or standing on a public highway by a vehicle propelled by steam, 
cable, electricity, naphtha, gasoline, horse, compressed air or liquid power excluding 
injuries sustained while on a railroad right of way in violation of any statute or 
of any regulation of the railroad company, or if the insured shall, by the collision 
of or by any accident to any railroad passenger car or passenger steamship or 
steamboat, in or on which such insured is traveling as a fare-paying passenger ; 
or, by the collision of or by any accident to any public omnibus, street railway car, 
taxicab, or automobile stage, which is being driven or operated, at the time, by a 
licensed driver plying for public hire, and in which such insured is traveling as a 
fare-paying passenger; or, by the wrecking of a passenger elevator in which the 
insured is riding as a passenger; or, by the collision of or by any accident to any 
private horse-drawn vehicle, or motor-driven car in which insured is riding or driv- 
ing; or, if the insured shall, by being accidentally thrown from any such vehicle or 
car, suffer any of the specific losses set forth below, the company will pay the 
sum set opposite such loss.” 

The case was tried in the Forsyth county court, and judgment of nonsuit was 
rendered, and, on appeal to the superior court, the judgment of county court was 
affirmed. 

J. M. Wells, Jr., and John C. Wallace, both of Winston-Salem, for appellant. 

Manly, Hendren & Womble, of Winston-Salem, for appellee. 

ApaMs, J. The insured was a motorcycle officer in the police department of the 
city of Winston-Salem, and on August 11, 1927, while riding on his motorcycle, he 
was injured by its collision with a truck. The injuries he received caused his 
death on August 15, 1927. The motorcycle was the ordinary two-wheel machine, 
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propelled by gasoline. The question for decision is whether a motorcycle is with- 
in the clause, “motor-driven car in which insured is riding or driving.” 

[1] The appellant contends that the words, “any such vehicle or car,” near the 
end of the last insuring clause, embrace all the vehicles described in the clause 
relating to pedestrians. This instruction we think is not permissible. There are 
two classes of persons for whose benefit the policy was intended: Pedestrians, or 
persons “walking or standing on a public highway,” and travelers riding or driving 
in specified vehicles or cars. These two classes are clearly defined. The intestate 
was insured against the result of bodily injuries caused, while he was walking or 
standing on a public highway, by being struck or knocked down, or run over by a 
vehicle propelled by steam, cable, electricity, naphtha, gasoline, horse; compressed 
air, or liquid power. Persons driving or riding in motor-driven cars are not in- 
cluded in this category. The bodily injuries against which they are insured are 
injuries caused them in the manner described while they are driving or riding 
a vehicle used in ordinary travel. As the two classes are separate and distinct, 
the phrase, “any such vehicle or car,” which clearly refers to vehicles and cars of 
the latter class, cannot reasonably be said to include the vehicles described in the 
former class. Noscitur a sociis—the meaning of a doubtful word may be ascer- 
tained by reference to the meaning of words associated with it. 

[2] Is a motorcycle a motor-driven car? The question, on which we have no 
direct decision, has been determined by other courts adversely to the contention 
of the appellant. The clause under consideration, “motor-driven car in which the 
insured is riding or driving,” was construed by the Court of Errors and Appeals 
of New Jersey in Perry v. North American Acc. Ins. Co., 138 A. 894. There it 
was said: “Our examination of the provision of the policy sued on bearing on the 
present controversy has led us to the conclusion that the correct interpretation of 
the terms of the policy excludes a motorcycle from the class of a motor-driven car. 
There is no ambiguity in the language of the policy. The principle of law that 
when an ambiguity exists the policy should be liberally construed against the com- 
pany and in favor of the insured has no application. The ordinary and usual mean- 
ing of the words must be sought and given to them. Where the words are used 
to express the meaning of the party using them, the court will not adopt a strained 
and improbable construction. Bew v. Travelers’ Insurance Co., 95 N. J. Law, 533, 
112 A. 859, 14 A. L. R. 983. The policy uses the phrases ‘horse-drawn vehicles’ and 
‘motor-driven cars.’ A motorcycle is a vehicle. If motorcycles were intended to be 
included, the draftsman of the policy would have used the words ‘motor-driven 
vehicles.’ After using the word ‘vehicle, in the phrase ‘horse-drawn vehicles,’ it 
would seem that the use of the phrase ‘motor-driven car’ immediately afterward 
is significant and indicates a purpose to exclude such a vehicle as a motorcycle from 
the provisions of the policy. One riding on a motorcycle is more exposed to ac- 
cidents than one riding in a motor-driven car. A car stands upright on four wheels 
whether in operation or stopped. It is protected by bumpers in front and rear. 
It has a body in which the passengers sit which protects them in some measure 
irom the perils of the highway. One riding on a motorcycle cannot keep it in 
equilibrium when not in operation. When stopped he must get off or place his feet, 
or one foot, upon the ground. A motorcycle has no front or rear protection in 
the form of fenders or bumpers. It has no body for the protection of the rider. 
A rider is therefore more exposed to the dangers incident to congested traffic. For 
these reasons, which make the risk of riding on a motorcycle greater than that of 
riding in a motor-driven car, we think the rider on a motorcycle was, intentionally 
excluded from the provisions of the policy by the use of the language employed. 
The use of the preposition ‘in,’ in the clause of the policy reading ‘or motor-driven 
car in which insured is riding or driving’ is also significant. One riding on a motor- 
cycle is not referred to as riding ‘in’ a motorcycle, but ‘on’ a motorcycle. A pas- 
senger or one driving a car is not usually referred to as riding ‘on’ a car but ‘in’ a 
car. Where a policy uses the words ‘or motor-driven car in which the insured is 
riding or driving,’ it is for the purpose of limiting the insurer’s liability. The reason 
is the one we have indicated, the greater safety of the insured ‘in’ a car. This 
distinction has been recognized in a number of cases.” 


In Salo v. North American Acc. Ins. Co., 257 Mass. 303, 153 N. E. 557, the 


Supreme Judicial Court of Massachusetts observed: “The word ‘car’ is ordinarily 
used in speaking of an automobile. It is a common expression describing an auto- 
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mobile. It is a matter of common knowledge that in ordinary conversation a motor- 
cycle is not referred to as a car, but is spoken of as a motorcycle. The difference 
in the mechanical construction of automobiles and motorcycles does not indicate 
that a common designation would naturally apply to both. A motorcycle having 
ordinarily two wheels is a machine more in the nature of a bicycle equipped with 
motor power.” 

The same result, based upon similar reasoning, was announced by the Louisiana 
Supreme Court in Laporte v. North American Acc. Ins. Co., 161 La. 933, 109 So. 
767, 48 A. L. R. 1086. 

Our statute defines motorcycle as a motor vehicle designed to travel on not 
more than three wheels in contact with the ground, except any such vehicle as may 
be included in the term “tractor,” as defined in the same statute. P. L. 1927, c. 148, 
§ 1(c). There is nothing in our law which is inconsistent with the cited authorities, 


and we see no reason why they should not be regarded as conclusive on the question 
here presented. 


The judgment is affirmed. 
Affirmed. 
GANT v. PROVIDENT LIFE & ACCIDENT INS. CO. OF CHATTANOOGA, 
TENN. (No. 385.) 
Supreme Court of North Carolina. April 24, 1929. 
147 Southeastern Reporter 740 

1. INSURANCE—WHERE THERE IS NO AMBIGUITY IN ACCIDENT 
POLICY, RIGHTS AND LIABILITIES OF PARTIES MUST BE DETER- 
MINED ACCORDING TO ORDINARY SENSE OF LANGUAGE USED. 
Where there is no uncertainty or ambiguity in language of accident insurance 

policy, rights and liabilities of parties must be determined in accordance with plain, 

ordinary, and popular sense of language used. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 

2. INSURANCE—WHERE INSURER’S LIABILITY UNDER ACCIDENT 
POLICY WAS LIMITED BY UNAMBIGUOUS LANGUAGE, LANGUAGE 
COULD NOT BE CONSTRUED TO ENLARGE INSURER’S LIABILITY. 
Where liability of insurer under accident insurance policy was expressly lim- 

ited by language which was free from uncertainty or ambiguity, language could 

not be so construed as to enlarge insurer’s liability. 
(For other cases, see Insurance. Dec. Dig. § 146[3].) 


3. INSURANCE—UNDER ACCIDENT POLICY COVERING INJURIES BY 
BEING “STRUCK BY MOVING AUTOMOBILE,” INSURED STRUCK 
BY PLANK THROWN BY WHEEL OF AUTOMOBILE COULD NOT 
RECOVER. 

Under accident insurance policy covering injuries resulting from being struck 
by moving automobile, insured could not recover where evidence showed she was 
struck by plank thrown against her by revolving wheel of automobile, and court 
improperly refused defendant insurer’s motion at close of evidence that action be 
dismissed as upon nonsuit. 

(For other cases, sce Insurance, Dec. Dig. § 451[1].) 


Appeal from Superior Court, Guilford County; Shaw, Judge. 

Action by Mrs. M. W. Gant against the Provident Life & Accident Insurance 
Company of-Chattanooga, Tenn. From a judgment for plaintiff, defendant appeals. 
Reversed. 

This is an action to recover on an automobile accident policy of insurance issued 
by defendant to plaintiff on February 6, 1923, and in force on January 10, 1927. The 
policy provides for the payment by defendant to plaintiff of a stipulated sum of 
money, as indemnity, for the loss of life or limb, of sight or time, by accidental 
means; the liability of defendant, however, is expressly limited by the language of 
the insuring clause in said policy. : 

By said policy, defendant insured plaintiff “against the effects resulting exclus- 
ively of all other causes from bodily injury sustained by the insured during the life 
of this policy solely through external, violent and accidental means (excluding su!- 
cide while sane or insane, or any attempt thereat while sane or insane) and which 
bodily injury is sustained by the insured as the result of operating, driving, riding 
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in or on, adjusting or cranking an automobile, or of being struck, run down or 
run over by a moving automobile, or caused by the burning or explosion of an auto- 
mobile.” 

The evidence at the trial tended to show that on January 10, 1927, plaintiff was 
struck by a plank which was thrown against her by the revolving wheel of an auto- 
mobile; the plank struck the plaintiff on her leg, thereby causing her a serious bodily 
injury. At the time she was struck by the plank, plaintiff was standing in the yard 
of her home in Greensboro, N. C., at a distance of 12 or 15 feet in the rear of the 
automobile. No part of the automobile struck or came in contact with the person 
of plaintiff. 

Plaintiff's husband had undertaken to drive the automobile from his garage to 
the street, in front of his home; the driveway, running from the garage to the 
street, was covered with snow, 15 to 17 inches deep. After the automobile had 
been driven from the garage, and while it was on the driveway, the rear wheels 
began to spin, because of the snow on the driveway. ‘This caused the automobile 
to skid. To prevent the wheels from spinning and the automobile from skidding, 
plaintiff's husband directed a servant to place a plank under each of the rear 
wheels. When this had been done, the wheels passed over the planks underneath 
them. As the left rear wheel passed over the plank, which had been placed under 
it, the plank was hurled by the revolving wheel, with great force, toward the 
plaintiff, who at the time was standing in the rear of the automobile. This plank 
struck the plaintiff, and caused the injury to her leg. Because of the injury, plain- 
tiff was taken at once to a hospital, where she remained for 35 days, under the care 
of physicians and surgeons. Since her return to her home from the hospital, plain- 
tiff has been unable, because of her injury, to resume the performance of her house- 
hold duties. 

Issues were submitted to the jury, and answered as follows: 

“1. Was the plaintiff struck by a moving automobile, within the terms of the 
policy of insurance, as alleged in the complaint? Answer: Yes. 

“2. Did the plaintiff on said occasion expose herself to unnecessary danger? 
Answer: No. 

“3. What amount, if any, is plaintiff entitled to recover of defendant? Answer: 
$635.00, with interest from July 15, 1927.” 

From judgment on the verdict, defendant appealed to the Supreme Court. 

3rooks, Parker, Smith & Wharton, of Greensboro, for appellant. 

Shuping & Hampton, of Greensboro, for appellee. 

Connor, J. Only one question is presented for decision by defendant’s several 
assignments of error on this appeal: Was the bodily injury, which all the evidence 
shows was sustained by her on January 10, 1927, the result of plaintiff “being 
struck * * * by a moving automobile’? Unless this question can be answered in 
the affirmative, it must be conceded that plaintiff cannot recover in this action. 
Defendant is liable to plaintiff only under the terms of the policy; if the injury 
which she sustained is not included within the terms of the policy, plaintiff cannot 
recover. 

There was no evidence at the trial tending to show that plaintiff in fact was 
struck by a moving automobile, and thereby injured; all the evidence tended to show 
that she was struck by a plank. Can the language of the policy be so construed 
by the court that it may be held, upon all the evidence, as a matter of law, that 
plaintiff was struck by a moving automobile, because the evidence shows that she 


was struck by a plank which was thrown against her by the revolving wheel of 
an automobile? 


[1] If the language of the policy is uncertain or ambiguous, and is susceptible 
to more than one construction, the court will adopt and apply that construction 
which is most favorable to the insured. If, however, there is no uncertainty or 
ambiguity in the language of the policy, there is no occasion for judicial construc- 
tion; the rights and liabilities of the parties must be determined in accordance with 
the plain, ordinary, and popular sense of the language which they have used in their 
es. Penn v. Insurance Co., 158 N. C. 29, 73 S. E. 99, 42 L. R. A. (N. S.) 

[2, 3] In the instant case, the liability of the defendant under the policy which 
Plaintiff accepted is expressly limited by language which is free from uncertainty 
or ambiguity. This language, therefore, cannot be so construed as to enlarge defend- 
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ant’s liability, in order that plaintiff may recover upon the facts shown by the 
evidence. As there was no evidence from which the jury could find that plaintiff 
was injured by “being struck by a moving automobile,” we must hold that there 
was error in the reiusal of the court to allow defendant’s motion, at the close of 
the evidence, that the action be dismissed as upon nonsuit. 

To the end that the action may be dismissed, in accordance with this opinion, 
the judgment is reversed. 


BROWN v. INTER-STATE BUSINESS MEN’S ACC. ASS’N OF DES 
MOINES, IOWA. (No. 5645.) 
Supreme Court of North Dakota. April 8, 1929. 
224 Northwestern Reporter 894 
(Syllabus by the Court.) 

1. INSURANCE—DENIAL OF CERTAIN DISEASE IN HEALTH INSUR- 
ANCE APPLICATION HELD NOT “MISREPRESENTATION,” WHEN 
APPLICANT HONESTLY BELIEVES STATEMENT AND INTENDS 
NO DECEPTION (COMP. LAWS 1913, § 6501). 

A negative answer to an inquiry of an applicant for health insurance regarding 
the existence of a certain disease is not a misrepresentation, when the applicant 
honestly believes he does not have such disease and makes his answer with no intent 
to deceive. 

(For other cases, see Insurance, Dec. Dig. 291[3].) 

2. INSURANCE—CASUAL QUESTIONING AND SUPERFICIAL EXAMINA- 
TION BY PHYSICIAN IS NOT “MEDICAL ATTENDANCE,” WITHIN 
APPLICATION FOR HEALTH INSURANCE. 

Casual questioning and superficial examination of a person by a physician is 
not “medical attendance,” within the meaning of that term as used in the following 
question: “What medical attendance have you had in the past five years?” 

(For other cases, see Insurance, Dec. Dig. § 292.) 

(Additional Syllabus by Editorial Staff.) 

3. INSURANCE—RECEIPTS FOR PREMIUMS PAID HELD COMPETENT 
TO PROVE PAYMENT AND TO SHOW HEALTH POLICY WAS IN 
FORCE. 

In action on accident and health insurance policy, receipts issued for premiums 
paid were competent to prove payment and material to show policy was in force. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 

4. INSURANCE—INSURER’S LETTERS RELATING TO RECEIPTS OF 
PROOF OF LOSS HELD COMPETENT TO PROVE REFUSAL TO PAY 
INSURANCE. 

In action on health policy, letters relating to receipts of proof of loss and 
refusal to pay he/d competent as being written by insurer, and material because 
necessary to prove refusal to pay. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

6. INSURANCE—BURDEN IS ON APPLICANT TO SHOW ABSENCE OF 
INTENT TO DECEIVE AND THAT RISK OF LOSS WAS NOT 
INCREASED BY UNTRUE STATEMENTS IN APPLICATION (COMP. 
LAWS 1913, § 6501). 

When statements in application for insurance are shown to be incorrect and not 
literally true, burden is on applicant to show that there was no intent to deceive 
and that risk of loss was not thereby increased, under Comp. Laws, 1913, § 6501. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

7. INSURANCE—INSURANCE POLICY IS CONTRACT GOVERNED BY 
RULES GOVERNING CONTRACTS EXCEPT AS MODIFIED BY 
STATUTE. 

A policy of insurance is a contract governed by the same rules as govern any 
other contract except so far as modified by statute. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


Appeal from District Court, Sheridan County; J. A. Coffey, Judge. ; 
Action by Dr. Frederick Brown against the Inter-State Business Men’s Accident 
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Association of Des Moines, Iowa. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

B. F. Whipple, of Fessenden, for appellant. 

Harry E. Dickinson, of McClusky, for respondent. 

3urR, J. The plaintiff, who is a physician, had applied to defendant for a 
policy of health and accident insurance, on a form prepared by the defendant. The 
certificate of membership or insurance policy, was issued January 7, 1926, and the 
application is made a part thereof. In January, 1927 plaintiff underwent a surgical 
operation for the removal of a pyloric ulcer. This condition brought him within 
the provisions of the policy requiring the defendant to make him stated weekly 
payments. In accordance with the terms of his policy he presented proofs of loss, 
but the company refused to make any payment, and canceled the policy, on the 
ground that it had been induced by the plaintiff to issue this policy upon representa- 
tion, statements, and warranties which he made in his application, and “that such 
representations so made by plaintiff in his written application were false, and the 
said plaintiff then and there knew the same to be false, and the said plaintiff then 
and there knew that such statements were made for the purpose of and the said 
plaintiff did then and there obtain such policy.” ee 

Action was brought, and at the conclusion of the plaintiff’s case in the district 
court both sides moved for a directed verdict. The court took the matter under 
advisement and then made findings of fact and conclusions of law favorable to 
the plaintiff. From the judgment entered thereon defendant appeals. _ 

The specific portion of the application which is said to be false is shown by 
these questions and answers: 

“(9). Are you in sound condition mentally and physically? Yes. 

“10. Have you ever had any disease of the heart—gall bladder—kidneys—appen- 
dix—stomach? No. : 

“13. What medical attendance have you had in the past five years?” f 

The plaintiff answered this, naming a physician in Carrington who treated him 
for a carbuncle. 

The evidence consists of the testimony of the plaintiff himself and Dr. 
Schoregge, one of the doctors who assisted in the surgical operation. The plaintiff 
testified that in May, 1925, he had had some bilious spells, and at one time he made 
a visit to Bismarck and called at the Quain & Ramstad Clinic, and one of the 
doctors there told him “he thought my trouble was due to the gall bladder.” Later 
he was visiting there, and the doctor said he “would like to examine me.” He said 
they gave him some advice as to diet, but he paid no attention to their statement 
of the symptoms or to the instructions as to diet, as he stated he considered himself 
in fine physical condition; that he paid no attention to it and in fact forgot that 
he had ever been there. He testified the reason that he stated that he had no gall 
bladder trouble and failed to tell about the examination at the clinic was because 
he had overlooked it entirely, not considering there was anything to it. He also 
testified that there was no relationship between these bilious attacks and the sub- 
sequent operation for ulcer. Dr. Schoregge, who assisted in the operation, testified 
that at the time they operated for the ulcer they found the gall bladder had adhe- 
sions; but there is no connection whatever between the condition of the gall bladder 
and the ulcer. He told of the visits plaintiff made to the clinic prior to the applica- 
tion, and says the clinic did not give the plaintiff any treatment of any kind in 
connection with the gall bladder trouble. 


[3, 4] There are eight specifications of error. The first deals with alleged 
errors of the court in admitting two receipts, Exhibits 3 and 4, the sole objection 
being that they are incompetent, irrelevant, and immaterial, and certain letters, 
Exhibits 5 6, and 7, the ground being that they are incompetent, irrelevant, and 
immaterial, unless other parts of the correspondence are also offered. 

“A mere general or ‘blanket’ objection to testimony as a whole does not avail, 
when part of the testimony is admissible. It is also well established that an objec- 
tion that evidence is ‘irrelevant, incompetent and immaterial’ does not suffice, if the 
evidence is admissible for any purpose.” 6 Jones, Com. on Evidence, 4991 et seq.; 
Krogh v. Great West Assur. Co. 55 N. D. 722, 728, 214 N. W. 897 899; Cole v. 
Johnson, 103 Or. 319, 205 P. 282; Wolfe v. Scott, 275 Pa. 343, 119 A. 468; Norris 
v. Lynch, 26 Ga. App. 398, 106 S. E. 801. Exhibits 3 and 4 were receipts issued 
for premiums paid and were competent to prove payment and material to show the 
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policy was in force. Exhibits 5, 6, and 7 were letters relating to receipts of proof 
of loss, and refusal to pay, were competent as being written by defendant and were 
material because it was necessary to prove refusal to pay. There was no error in 
overruling such an objection. : 

[5] Specification No. 2 deals with the sustaining of objection to certain cross- 
examination of the plaintiff. The defendant was questioning the plaintiff as to 
the diagnosis of his condition when the application was made, and tried to show 
his views were not in harmony with statements made by Tice on “Practice of 
Medicine” and Cabot on “Physical Diagnosis,” The witness had not based his 
opinions upon the writings of these experts. The defendant attempted to introduce 
the statements of these authorities to contradict the opinions and answers made by 
the witness. Though “it is permissible. * * * to cross-examine a medical expert 
on the theory of the medical works, from which he claims” to have based “his 
opinion,” yet “it is not permissible to use medical books in opposition to medical 
expert testimony given upon the stand, for the very good reason that the authors 
are not under oath, are not subject to the test of a cross-examination, and the de- 
fendant is entitled to be confronted with the witnesses against him.” See State 
v. Shahane, 56 N. D. 642, 649, 219 N. W. 132, 135; Dolan v. O’Rourke, 56 N. D. 
416, 217 N. W. 666, 667; State v. Brunette, 28 N. D. 539, 150 N. W. 271, Ann. Cas. 
1916E, 340. 

Specifications Nos. 3 to 7, inclusive, are based upon the making of the findings 
of fact, the conclusions of law, the order for judgment, and the entry of judgment 
in favor of the plaintiff. They are all based upon the theory of lack of evidence, 
and will be considered in connection with the eighth specification to the effect that 
the evidence is not sufficient to justify a verdict for the plaintiff, and that on the 
evidence judgment should have been directed for the defendant. 

[1] These specifications of error Nos. 3 to 8 are confined to the questions quot- 
ed from the application, the answers thereto, and the testimony elicited with refer- 
ence to them. It is true, as defendant alleges, that the answers were not correct. 
The surgical operation performed on the plaintiff a year after the policy was is- 
sued shows that for some time prior thereto he had had some affection of the gall 
bladder, and the testimony shows that this condition must have existed at the time 
he made his application. It is also true the plaintiff had not fully answered ques- 
tion No. 13. Not only had he consulted the physician at Carrington, but he had 
been at the clinic at Bismarck nine months before the application was made. True, 
he does not say specifically that the doctor in Carrington was the only doctor he 
consulted; but the answer required him to give the names of all. It is the claim 
of the plaintiff, however, that his answers given to questions 9 and 10a were in 
fact true, as he was answering according to his best judgment based on conditions 
known at that time; that he did not know of any trouble of the gall bladder; that 
he is a physician himself and did not attribute his bilious attacks to such source; 
that any statement or examination given by the Bismarck doctors was merely casual, 
made no impression upon his mind, did not cause him any concern, and had entirely 
escaped his memory; and, even though it may be his answers were not true, never- 
theless they did not amount to misrepresentations; that they were not known to be 
false and were not given with the intent to deceive. To this the defendant answers 
that these statements were made with intent to deceive, and in any event the matter 
misrepresented “increased the risk of loss.” The policy contains this provision: 
“The application, a copy of which is hereinafter set out, is made a part of this 
policy which shall be deemed to have been issued in reliance upon the truth of the 
statements contained in the application.” 

There is notning in the application which says the applicant warrants the truth 
of the statements made therein, and the policy has this provision: “No statement 
made by the applicant for insurance not included herein shalf void the policy or be 
used in any legal proceedings hereunder.” 

Section 6501 of the Compiled Laws of 1913 says: “No oral or written misrepre- 
sentation made in the negotiation of a contract or policy of insurance by the insured 
or in his behalf shall be deemed material or defeat or avoid the policy or prevent 
its attaching, unless such misrepresentation is made with actual intent to deceive, 
or unless the matter misrepresented increased the risk of loss.” 


[6, 7] Thus it is that every untrue statement is not necessarily material. When 
statements are shown to be incorrect and not literally true, the burden is upon the 
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applicant to show there was no intent to deceive and that it did not increase the 
risk of loss. As said in Union Indemnity Co. v. Dodd et al. (C. C. A.) 21 F. (2d) 
709, 55 A. L. R. 735: “An applicant for insurance owes to the company the same 
good faith which he may rightly demand of it.” A policy of insurance is a con- 
tract, governed by the same rules as govern any other contract, except so far as 
they may be modified by statute. Defendant cites the case of Mutual Life Ins. Co. 
of New York v. Hilton-Green et al., 241 U. S. 613, 36 S. Ct. 676, 63 L. Ed. 1202. 
Here the court says: “Material incorrect representations in the application for a 
policy of life insurance, which is made an essential constituent of the policy, if 
known to be untrue by the assured when made, invalidate the policy without further 
proof of actual, conscious design to defraud.” 

It is the contention of plaintiff, however, that the statements are not “made 
an essential constituent of the policy”; that he was not aware of any misstatements 
so far as his physical condition was concerned, that the evidence does not show 
the condition of gall bladder disclosed at the time of the operation in 1927 was pres- 
ent at the time he made the application the year previous; that such symptoms as 
he had at the time did not necessarily indicate gall bladder trouble; that while the 
doctors in the clinic may have suggested to him that possibly there was an affection 
of the gall bladder it was done in such a casual way as to make no impression upon 
his mind—therefore he did not know his statement relative thereto was untrue. The 
trial court took this view of his testimony. Dr. Schoregge confirms this view to a 
large extent. As said in Brown vy. Continental Casualty Co., 161 La. 229, 235, 108 
So. 464, 466, 45 A. L. R. 1521, 1526: “We have no doubt that, when Dr. Brown 
made application for the policy of insurance, he believed that his headaches and 
spells of insomnia—if he thought of them at all—were not of sufficient importance 
to be mentioned in the application. It is not denied that he was a reputable phy- 
sician and an honorable man.” 

As held in Donahue v. Mutual Life Ins. Co., 37 N. D. 203, 164 N. W. 50, L. R. 
A. 1918A, 300, the answers of the applicant in his application for insurance “must 
receive a reasonable interpretation” and “his answers must not be so construed as 
to compel him to be his own insurer.” This is applicable to the case at bar, But 
it is said he must have known there was some consultation between him and the 
doctors at the clinic, and therefore when he answered question No. 13 he was not 
telling the full truth, and plaintiff's explanation of this is that he did not con- 
sider he had consulted the doctors at the clinic; that it was a casual meeting which 
made no impression upon his mind; that he always considered himself in full 
health, and the only time he could recall when he had consulted a doctor was the 
time that he treated with the Carrington doctor for the carbuncle. This court held 
in Plotner v. N. W. Nat. Life Ins. Co., 48 N. D. 295, 183 N. W. 1000, that the fail- 
ure of an applicant to “name one instance when she consulted a physician; and 
further failed to state what if any, disease she then had, as informed thereof by 
the physician,” was merely “a representation and not a warranty.” In Modern 
Woodmen of American v. Hall (Ind. App.) reported in 121 N. E. 835, the court 
says: “Answers * * * will not be construed as warranties, unless they are clearly 
shown by form of contract to have been so intended by both parties.” 

Plaintiff cites the case of Mutual Life Ins. Co. of N. Y. v. Geleynse, 241 Mich. 
659, 217 N. W. 790, 56 A. L. R. 702, but here the applicant had treated with “a 
practitioner” for a long period of time, had taken some fifteen treatments from him, 
covering a period of two months, and for a matter which proved to be the cause 
of his death. It is clear from that case that the failure could not have arisen 
through oversight or forgetfulness, but must have been a deliberate omission, and 
that the subsequent attempt to obtain life insurance must have been based upon a 
consciousness that he was in a critical condition. 


_ The case differs materially from that of Van Woert v. Modern Woodmen, 29 
N. D. 441, 151 N. W. 224, cited by defendant. In this case cited the policy was 
issued by a fraternal beneficiary society. His answers were warranties by the ex- 
Press terms of the application, and the applicant omitted to tell of treatments given 
by various doctors. The evidence showed the applicant had been treated by phy- 
sicians in Minot, St. Paul, Minn., and Baltimore, Md., for an affection of the eye; 
that he was operated on for “tumor of the pituitary body’; and that his death 
was the direct result of this tumor. It was held this invalidated his policy. The 
case cited is no authority in the case at bar. 





180 The Insurance Law Journal, Vol. 73 [July, 1929 


In U. S. Health & Accident Ins. Co. v. Bennett’s Adm’r (Ky.) not officially 
reported, 105 S. W. 433, it is said: “The materiality of a statement contained in an 
insurance application depends upon whether reasonably careful and intelligent per- 
sons would regard the fact communicated at the time of effecting the insurance as 
substantially increasing the risk insured against.” And then proceeds to state: “A 
statement in an insurance application that insured had never had any disease or 
infirmity, when, in fact, he had at different times prior to the application suffered 
from slight attacks of piles, is not sufficiently material to invalidate the policy.” 
This statement is made in view of the fact that the bleeding therefrom produced 
septicemia and this septicemia was the cause of death. 

In Cunningham v. Penn Mutual Life Ins. Co., 162 La. 1023, 95 So. 110, the court 
says: “It is entirely possible for answers to such questions to be knowingly untrue 
from a literal standpoint, and yet not fraudulent, for the applicant may, in good faith, 
have considered the facts not of sufficient importance to report, especially in view 
of the law, as announced by the decisions of this court and sustained by the juris- 
prudence of the other states, to the point that inconsequential illnesses do not have 
to be disclosed, even though they may have occasioned the attendance of a physi- 
cian. 

The appellant cites the cases of Beard v. Royal Neighbors, 53 Or. 102, 99 P. 
83, 19 L. R. A. (N. S.) 798, 17 Ann. Cas. 1199; Security Ben. Ass’n v. Webster 
(Tex. Civ. App.) 230 S. W. 219; Beckman v. Nat. Council of Knights, etc., 61 
Mont. 512, 204 P. 487; Modern Woodmen of American v. Hall, 190 Ind. 493, 130 
N. E. 849. In each of these cases the policy was issued by a fraternal society and 
the representation was made an express warranty. Appellant also cites Met. Life 
Ins. Co. v. Brubaker, 78 Kan. 146, 96 P. 62, 18 L. R. A. (N. S.) 362, 130 Am. St. 
Rep. 356, 16 Ann. Cas. 267; but here the statement or answer is made an express 
warranty, and other jurisdictions follow the general rule that false statements, ex- 
pressly made warranties, void the policy. 

[2] But it is said that even if the misrepresentations were not made with in- 
tent to deceive, nevertheless they materially “increased the risk of loss,” special 
stress being laid on the fact that the answer to question 13 did not include the 
interviews at the clinic prior to the application. The question, as stated before, is, 
“What medical attendance have you had in the past five years?” Construing the 
testimony most strictly against the plaintiff, it does not show “medical attendance.” 
Mere casual conversation, even definite questioning, does not constitute medical at- 
tendance. As said in Schofield’s Adm’x v. Met. Life Ins. Co., 79 Vt. 161, 64 A. 
1107, 8 Ann. Cas. 1152: “Life Insurance—Warranties—Previous Consultation with 
Physician —Merely calling at the office of a doctor for some medicine to relieve a 
temporary indisposition or for a mere examination to ascertain if there is any ail- 
ment or complaint about the person, and for nothing more, is not a consultation 
with a physician within the meaning of a question asked by the medical examiner 
for a life insurance company as to whether an applicant for insurance has consulted 
any other physician.” 

In this case cited the question asked was: “Have you consulted any other phy- 
sician?” The answer was: “No.” The insurance company produced a physician 
who testified “that the insured came to him to be examined, and that on that oc- 
casion he did examine him superficially; that the insured said to him that he came 
to him for that examination because he had been told that he had trouble with 
his lungs and he wanted another examination. No charge was made for the ex- 
amination, nor did the doctor advise him to do anything, until shortly before his 
death, long after the insurance was taken out. The doctor distinctly states that 
he was not consulted by the insured before the claimed answer, and that he did 
nothing but examine him.” 


If this be not enough to constitute “consultation,” it certainly is not proof 
enough for “medical attendance,” and in the case at bar no more, if as much, medi- 
cal attention was received. In addition there is no proof showing how the failure 
to state the visits to the clinic increased the “risk of loss.” It is the holding in 
this state that warranties are misrepresentations so far as the general term “mis- 
representation” is used in section 6501 of the Compiled Laws, but whether warran- 
ties necessarily avoid a policy issued by a fraternal benefit society is not determined 
by this court, since the adoption of section 5061a of the Compiled Laws of 1913, 
which says, among other things: “Such societies shall be * * * exempt from all 
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provisions of the insurance laws of this state, not only in governmental relations 
with the state, but for every other purpose, and no law hereafter shall apply to 
them unless they be expressly designated therein.” 

Van Woert v. Modern Woodmen of American, supra, decided since this law 
was adopted, expressly declines to pass upon whether a breach of the warranty 
ipso facto voids the policy—as the cases cited from other jurisdictions hold—but 
shows that section 6501 would otherwise apply because of the increase of risk even 
if the insured could avoid the effect of a breach of the warranty in itself. Soules 
vy. Yeomen, 19 N. D. 23, 120 N. W. 760, was decided before this statute was adopted 
and under one materially different. 

The burden of proof is on the defendant, and while “increase of risk” may be 
a question of law, there must be something on which to predicate it. 

The defendant offered no testimony, no one says that if the names of all the 
other doctors had been given or that if the company had been told there had been 
some suspicion of gall bladder trouble the application would have been rejected. 
It is true that in Exhibit 7 written after the receipt of proofs of loss the chief 
clerk of defendant’s claim department says: “You warrant no stomach trouble in 
your application for membership, and it is certain that had we known your previous 
medical history your application for membership would have been rejected.” There 
is nothing shown upon which this is based—that any consulting physicians for the 
defendants so stated, or that any officers of the company so stated. The trial court 
found from the evidence “that the inflammation of the gall bladder which the plain- 
tiff had prior to the making of the application and the issuance of this policy here- 
in was a mere trivial and transitory condition and not of a serious or permanent 
character; that there is no connection between the inflammation of the gall bladder 
and the pyloric ulcer which caused the claim of loss herein.” 

This is shown by the testimony of the plaintiff and his witness, and there is no 
evidence in opposition thereto. The court also found: “That there was no intent 
to deceive on the part of the plaintiff herein or fraud in the procurement of the 
policy; that the failure of the plaintiff to disclose his prior visit to the clinic in 
answering the questions in the application was not done with any fraudulent intent; 
that the information which was withheld did not increase the risk of loss.” 

Upon review of the whole case we find that judgment should be affirmed. And 
it is so ordered. 

Burke, C. J., and Neussle, Birdzell, and Christianson, JJ., concur. 

GARRETT v. INTERNATIONAL TRAVELERS’ ASS’N et al. (No. 9247.) 
Court of Civil Appeals of Texas. Galveston. Feb. 12, 1929. 
Rehearing Denied Feb. 28, 1929. 

14 Southwestern Reporter (2d) 944. 
INSURANCE—EVIDENCE THAT INSURED DIED FROM BLOOD POI- 

SONING THROUGH RUBBING NOSE PRESENTED JURY QUESTION 

WHETHER BLOOD POISONING WAS RECEIVED THROUGH “ACCI- 

DENTAL MEANS.” 

Evidence that insured infected his nose by rubbing or picking at it with hands 
and handkerchief, that he died from carbuncular infection of the nose, and that 
such infection constituted blood poisoning or septicemia, as used in accident in- 
surance policy, held to present question for jury whether blood poisoning from 
which insured died was result of an external force received through “accidental 
means,” or was natural consequence of a pre-existing disease. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from District Court, Galveston County; C. G. Dibrell, Judge. 

Action by Mrs. Mollie E. Garrett against the International Travelers’ Association 
and eee Judgment for defendants, and plaintiff appeals. Reversed and re- 
manded. 

Fine G. Bedford, of Galveston, and Williams, Williams, McClellan & Lincoln, 
of Waco, for appellant. 

Levy, Levy, Barker & Kahn, of Galveston, and Seay, Seay, Malone & Lips- 
comb, of Dallas, for appellees. 

_ Lang, J. On the 9th day of February, 1925, International Travelers’ Associa- 
tion, a corporation incorporated under chapter 5, title 71, Revised Civil Statutes of 
1911, as a home mutual accident company, for the purpose of transacting the busi- 
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ness of accident insurance upon the mutual payment plan, without capital stock 
and without lodges, hereinafter for convenience referred to as the association, is- 
sued its accident and health policy by which it insured Holland T. Garrett against 
loss resulting from bodily injuries effected directly, independently, and exclusively 
of all other causes through accidental means, subject to the terms, provisions, and 
limitations in the policy. Mrs. Mollie E. Garrett, mother of insured, was named 
as beneficiary in the policy. 

It is provided by article 1 of such policy that in case of death effected directly, 
independently, and exclusively of all other causes through accidental means, the as- 
sociation would pay the beneficiary the sum of $5,000. Article 6 of the policy is as 
follows: 

“Special Indemnities. 
“Blood Poisoning—Septiczemia. 


“Blood poisoning or septicemia resulting directly from bodily injuries shall be 
deemed to be included in said terms, ‘bodily injuries.’ ” 


Section 5. of article 11 of the policy is as follows: 

“The term ‘bodily injuries,’ wherever used in this policy, shall be understood 
to be bodily injuries effected as described in the insuring clause.” 

On the 20th day of January, 1926, while the policy was in force and effect, 
Holland T. Garrett, the insured, died as result of blood poisoning. Due notice and 
proof of such death was given to the association. Thereafter, in due time and 
manner, the beneficiary named in the policy made demand upon the association for 
payment of the amount due on the policy; thereupon the association, on or about 
the 8th day of June, 1926, refused and thereby failed to pay said sum so due. 

Thereafter, on the 3lst day of March, 1927, the association and the Interna- 
tional Travelers’ Assurance Company, hereinafter called the Assurance Company, 
entered into agreement, by the terms of which the association assigned and set 
over to the Assurance Company all of its properties and assets, admitted and not 
admitted, in consideration for which the Assurance Company agreed to re-insure 
and did re-insure all the policies theretofore issued by the association which were 
in force April 1, 1927, and to assume any and all liability outstanding against the as- 
sociation on the Ist day of April, 1927, and to assume and carry out the full ob- 
ligations of the association evidenced by policies issued by it prior to April 1, 1927, 


and to make no defense against such policies, except such as could have been made 
by the association itself. 


The Assurance Company was and is incorporated under provisions of chapter 
3, title 78, of the Revised Civil Statutes of 1925, and is what is known as an old 
line company. On the 12th day of January, 1928, after the aforesaid agreement had 
been entered into. and after the Assurance Company had taken over all the proper- 
ties, assets, etc., of the association, by virtue of said agreement, Mrs. Mollie E. Gar- 
rett, the beneficiary named in the policy, by and through her attorneys, made de- 
mand in writing upon the Assurance Company for payment of the sum due by the 
terms of the policy, to wit, $5,000, with legal interest thereon. Said Assurance Com- 
pany refused to make the payment demanded, or any part thereof. 

Upon such refusal, Mrs. Garrett brought this suit on the 13th day of January, 
1928, against the association and the Assurance Company, jointly, to recaver on 
the policy the sum of $5,000, together with interest thereon, and to recover the sta- 


tutory penalty and attorney’s fees, as provided by law, which she alleged to be the 
sum of $2,000. 


The plaintiff alleged that the insured died as the result of “bodily injuries ef- 
fected directly, independently, and exclusively of all other causes through accidental 
means,” in that he died from an accidental injury to his nose and its coincident in- 
oculation or infection with germs or bacteria, which infection rapidly spread and 
caused carbuncular infection of insured’s face and scalp, or, in other words, sept- 
cemia or blood poisoning; that insured, because of cold with which he was af- 
flicted, or some other reason, rubbed his nose, picked at it, or irritated it with his 
hands and with his handkerchief, and by such means produced an abrasion of the 
skin or mucuous membrane of the nose, through which injury and by which means, 
coincidentally with the use of the means and infliction of the injury, there was 1n- 
troduced into the insured’s system the septic matter or germs which resulted in 
blood poisoning or septiczmia. 


Alternatively, appellant alleged that, if mistaken in her allegation that the 
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means which produced the injury to insured’s nose produced also, coincidentally 
therewith, the blood poisoning, then the infection was communicated by the use of 
the means aforesaid applied as an exterior force to inject and introduce the germs, 
which act of injection and communicating the infection constituted a bodily injury 
from which blood poisoning occurred as a direct result; that whatever the focus 
of infection, and whether or not there was a preceding or coincident abrasion of 
the covering of the nose, the aforesaid act of insured whereby septic matter and 
germs were injected into his system constituted an accidental bodily injury from 
which blood poisoning and death directly resulted; that blood poisoning, whether 
accompanying or following directly and proceeding from a bodily injury, was, under 
the facts alleged, a contingency expressly insured against by the terms of the pol- 
cy in suit, 

Defendants filed a joint answer, by which they pleaded a general denial, and 
pecially pleaded section 5 of article 11 of the policy, whereby the term “bodily in- 
uries,’ as used in the policy, is defined to be such only as is described in the in- 
suring clause of the policy; that is, such “bodily injuries” as were received through 
violent, external, and accidental means. They alleged that the infection from 
which the insured died resulted from his previous diseased condition, or that such 
diseased condition co-operated in causing his death, and that they were not liable 
to the plaintiff under the terms of the policy for death caused by either of such 
conditions. 

The association pleaded the fact that it was incorporated under chapter 5, title 
71, Revised Civil Statutes of 1911, and was not amenable to penalties and attor- 
ney’s fees, as provided by law against old line companies. ‘The Assurance Company 
pleaded that it assumed all liabilities of all kinds and character of the association 
existing on March 31, 1927, but only such as then existed; that the insured died 
on the 20th day of January, 1926, more than a year prior to the assumption of 
liability by it of the obligations of the association, and, as said association was not 
liable for statutory penalties and attorney’s fees, the Assurance Company was not 


liable therefore, as it did not assume any such liability, there being none to as- 
sume. 


On the trial appellees offered no evidence whatever. At the conclusion of ap- 
pellant’s evidence the trial court granted appellees’ motion for peremptory instruc- 
tion, and judgment was entered accordingly that appellees go hence without day 
and recover their costs. Mrs. Garrett has appealed. 

As cause for a reversal of the judgment of the trial court, appellant insists 
that the court erred in peremptorily instructing a verdict for the defendants, and in 
rendering judgment for defendants upon a verdict returned in accordance with such 
instructions, in that the evidence was and is sufficient to support a finding by a jury 
that blood poisoning, from which insured died, was the result of an external force; 
that such blood poisoning was received through “accidental means”; that blood 
poisoning was not the natural consequence of a pre-existing disease, but that in- 
sured’s diseased condition, if any, at most furnished a condition upon which an 
intervening agency operated to cause blood poisoning and death; therefore the 
court should have submitted the issues raised by the evidence to the jury, and it 
erred in not so doing; that blood poisoning is a contingency expressly insured 
against under the policy, to the extent, at least, that when death results from such 
cause, consequent upon bodily injury, blood poisoning “will be deemed,” as provid- 
ed in the policy, “a bodily injury effected directly, independently, and exclusively of 
all other causes through accidental means”; that it is a reasonable inference from 
the facts and circumstances shown that insured’s death was an unexpected, unusual, 
and unforeseen result of his act in rubbing his nose with his hand and handkerchief, 
and that his death was accidental and caused by accidental means. 

We think the contentions of appellant should be sustained. It was shown that 
just preceding his death the insured had a cold; that during such period he rubbed 
his nose with his hand and handkerchief and picked at it with his hand; that he 
had a pimple or sore on his nose, which he rubbed and squeezed with his hand and 
handkerchief ; that his nose during the times mentioned was raw and chafed as a 
result of the rubbing and picking he gave it; that it was affected with blisters and 
pimples. It was shown that bacteria or germs were present on insured’s hands and 
handkerchief and about his nose at the times mentioned; that they were always 
present on his hands and nose; that he died from a carbuncular infection of the 
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nose, which spread over his face and head; and it was also shown that such an in- 
fection constituted blood poisoning or septicemia, as those terms are used in the 
policy, and that such infection could arise only through the introduction of germs 
from the outside. 

The evidence raised the issue as to whether carbuncular infection was present 
on insured’s hands and handkerchief and about his nose at the times above men- 
tioned. The showings above mentioned are not presumptions drawn from presump- 
tions, as contended by appellee, but they are the ultimate facts, drawn as reasonable 
inferences from a group of facts and circumstances testified to by witnesses. In 
22 Corpus Juris, p. 84, § 27, it is said: “It is permissible for a court or jury to 
draw several conclusions or presumptions of fact on the same circumstances, and, 
in order that presumption may be indulged, it is not necessary to believe that the 
thing presumed has been actually done, but it is sufficient if the evidence leads to 
a conclusion that it may have been done, and that its existence would be the solu- 
tion of the difficulty arising from its non-existence.” 

We think the jury might have reasonably found from the evidence that insured 
infected his nose by rubbing it and picking at it with his hands and handkerchief ; 
that the carbuncular infection resulted from an external force, to wit, the rubbing 
and picking of the nose as above mentioned, rather than from natural causes. Dr. 
Duve testified that he had been for many years the family physician of Garrett and 
knew that his general health had been good, and, testifying further, he said: 

“In the course of my practice I have had occasion to treat carbuncles and car- 
buncular infections, boils, and things like that a great number of times. In my 
experience I have noticed more carbuncular infections at the back of the neck and 
shoulders. I have never seen in my experience a carbuncular infection of the face. 
I will state that in my judgment and opinion a carbuncular infection of the face 
is of unusual and infrequent occurrence. My patients have had carbuncles, lots 
of them. My patients have had colds, and lots of them. None of their colds ever 
resulted in a carbuncular infection of the face. It is barely possible that a car- 
buncular infection, in the absence of an artificial abrasion, or opening in the skin, 
may be communicated to the underlying tissues through the hair shafts or sweat 
glands or mucus glands, or anything that way; it is barely possible, but hardly 
probable. * * * 

“Now, as to the most probable means of it being communicated, I will state 
the chances are it may be caused by a slight abrasion of the skin, or an inflamed 
area, whereby the germs will gain entrance into the skin through the skin, or 
through a hair shaft. I have said that could be done either way. The most prob- 
able way a carbuncular infection is communicated would be from an exterior force 
or trauma, for the reason that most cases are on the neck, where the sweatband, 
or collar button, probably irritates the skin and pores. 


“Assuming that a germ or germs of carbuncular infection are communicated 
through an abrasion of a traumatic nature in the skin, by force of rubbing, or by 
the fingers used in picking the nose, and that an infection results, where this con- 
dition exists it is probable that the abrasion and the infection occurred at the same 
time. I will state there would be more probability of infection from picking it with 
the fingers, or rubbing it, probably with a handkerchief that was not clean, than 
there would be in it coming through a hair shaft. The matter force and rubbing 
applied to the area, germs being present, as to whether or not that would tend to 
drive the germs in, I will state, nature has thrown a wall around there to protect 
. “In answer to the hypothetical question, ‘Assume as true that on the 7th day of 
it, and the rubbing or pressure would have a tendency to spread the germs. 


january, 1926, Holland Taylor Garrett had a cold, with probably an inflammation 
of the sinus area, and that his nose was on that night—the skin of the nose was 
found to he swollen, red and broken, and assume that by the 9th day of January 
there was at the lower edge of the nose a carbuncular infection, and assuming that 
during the time covered by the question that Holland Taylor Garrett had been rub- 
bing his nose with his handkerchief and with his hand, and picking at it with his 
fingers; that in my opinion would cause the infection. Under the conditions as 
outlined in the question, assuming that to be true, the infection could have resulted 
from the rubbing of his nose with his hand and handkerchief, and from his having 
picked at his nose with his fingers. 

“I remember the conditions that were assumed with reference to the existence 












Acc. ] Garrett v. International Travelers’ Ass’n. et al 185 


of a cold, with the sinus inflammed, and the existence of a red, irritated, and brok- 
en condition of the skin of the nose, and now, assuming that, while the nose is in 
that condition, but before there is any infection of the nose, the area is rubbed 
with the hands, with the hand and a handkerchief, and picked at by the fingers, 
and later a carbuncular infection of the nose at the lower extremity is definitely as- 
certained, I will then state, in my opinion, that the rubbing of the nose and the 
picking at it was a probable source of the infection. Assuming the conditions al- 
ready stated with reference to the cold, and with reference to the sinus being in- 
volved, and assuming that by the use of the hand and handkerchief, as has been 
mentioned, an abrasion or breaking of the skin of the nose is caused, and subse- 
quently, within a short time, a few days at most, a carbuncular infection is definite- 
ly ascertained, I will state in my opinion the means which caused the abrasion 
at the same time communicated the infection. 

“I stated on cross-examination that rubbing with the hand or handkerchief over 
an abrasion of the skin is calculated to cause an infection, a carbuncular infection, 
of the nose, and I will state, I mean by that that, where an infection results, it 
occurs probably as a result of the rubbing, probably as a result of rubbing with in- 
fected fingers or an infected handkerchief. I do not mean to say that in a usual or 
ordinary case of cold, where a place is inflamed, that a carbuncular infection would 
result. I said that in all my experience as a doctor treating colds that has never 
occurred. I say that infection does occur, and more probably the source of the 
infection would be by the rubbing of the hand or handkerchief over an open sur- 
face.” 

Dr. Wall testified that it would be more probable that the germs of infection 
would go through the covering of the nose by the impetus of rubbing. 

Dr. Singleton testified that the cause of Garrett’s death was septic or blood 
poisoning from a carbuncular poisoning. Testifying further, he said: 

“Assuming that this young man, Mr. Garrett, about the 7th day of January, 1926, 
had a cold, and that on that night, at least, his nose was irritated, and a break in 
the skin of the nose, and a condition where pimples were present, or cold blisters, 
and with his nose in that condition, he rubbed his nose with his handkerchief, and 
with his hand, and picked at it, that could have been a means of communicating the 
infection which I later observed. My answer that such a condition could have 
been the source of the infection would assume there was present on his hand or 
handkerchief, or that area there, bacteria. Bacteria can be carried on a handker- 
chief, and they are always present on the hands. That form of bacteria which pro- 
duced this infection is always present on the hands, and in the nose, and probably ° 
everywhere else about you. 

“With the bacteria present, as I have just stated it is always, the use of the 
hands and handkerchief in rubbing an opening or abrasion in the skin would be rea- 
sonably calculated to inject the bacteria into the tissues; if you had bacteria on 
your hands or handkerchief, and it came in contact with an abrasion, you could 
reasonably expect it to affect a raw tissue. 

“TI stated that bacteria is always present on the hands. It is also about the 
nose, on the outside and on the inside, in your mouth and everywhere; bacteria 
is present everywhere, except where the surface or other lining is covered. Now, 
with that in view, if you rubbed the surface, it would probably be a means of in- 
jecting the bacteria through the covering into the inner tissue; if you would rub 
the surface, and the bacteria was on there, it probably would get in the tissues 
where it could grow, and if the surface had not been rubbed, and if that bacteria 
had not gotten through the surface, they probably would not grow.” 


Whether the blood poisoning from which insured died was the result of an 
external force, received through accidental means, or was the natural consequence 
of a pre-existing disease, was a question for the determination of the jury. 

In the case of Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, 
L. R. A. 1916E, 945, Ann. Cas. 1918A, 517, Chief Justice Phillips, of our Supreme 
Court, quotes with approval the definition of the term “accidental means,” as used 
in policies such as the one under consideration, made by the United States Supreme 
Court in United States Mutual Accident Association v. Barry, 131 U. S. 100, 9 S. 
Ct. 755, 33 L. Ed. 60, as follows: “The term ‘accidental’ was used in the policy in its 
ordinary, popular sense, as meaning ‘happening by chance; unexpectedly taking 
place; not according to the usual course of things; or not as expected’; * * * that 
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if, in the act which precedes the injury, something unforeseen, unexpected, unusual 
occurs, which produces the injury, then the injury has resulted through accidental 
means.” 

In the Bryant Case the facts showed that the insured died from sunstroke, 
caused by exposure to the sun on a hot day while pursuing his usual avocation as 
collector of accounts in his ordinary way. Our Supreme Court in that case held 
the insured’s death was caused by “accidental means.” 

In Robinson v. AStna Life Insurance Co. (Tex. Com. App.) 276 S. W. 900, the 
term above mentioned is defined as meaning “happening by chance, unexpectedly 
taking place, not according to the usual course of things, or not as expected”; an 
event which takes place without the foresight or expectation of the person acted 
upon. 

In Fort Worth Mutual Benevolent Association vy. Miller (Tex. Civ. App.) 280 
S. W. 338, it is said: “It may be said that the death of Mrs. Miller falls within the 
definitions from Words and Phrases and from Black’s Dictionary, above given, 
in that the thing or cause or agency which produced her death was the rupture of 
the blood vessel in her brain, and that, while her act in pushing the car was volun- 
tary, the result was wholly unexpected. And this conclusion seems to accord with 
the decision of Chief Justice Phillips in the case of Bryant v. Continental Casualty 
Co., 182 S. W. 673, 107 Tex. 582, L. R. A. 1916E, 945 Ann. Cas. 1918A, 517. * * * 
While numerous authorities have been examined, and while we have had some 
difficulty in arriving at a determination, we have finally concluded that, under the 
authority of the Bryant and Barry Cases, supra, we must repudiate the contention 
here made, as in the Barry Case, that, because Mrs. Miller voluntarily engaged in 
the pushing of the car, and because there was nothing unintended or unusual in her 
acts, therefore her death does not come within the obligatory clauses under consid- 
eration. It may be said that the immediate cause of the death was the bursting 
of the blood vessel and not the pushing of the car; that the result was unintended 
and unexpected, and hence such as insured against. See, also, the cases of Inter- 
national Travelers’ Ass'n v. Branum (Tex. Civ. App.) 169 S. W. 389, and Robin- 
son v. Aitna Life Ins. Co. (Tex. Com. App.) 276 S. W. 900, and cases therein 
cited.” 

As supporting appellant’s contention we cite the following cases: Frances v. 
International Travelers’ Ass’n (Tex. Civ. App.) 260 S. W. 938; Horton v. Travel- 
ers’ Ins. Co., 45 Cal. App. 462, 187 P. 1070; Interstate Business Men’s Accident 
Ass’n v. Lewis (C. C. A.) 257 F. 241; Business Men’s Accident Ass’n v. Schiefel- 
‘busch (C. C. A.) 262 F. 354; Lewis v. Ocean Accident & Guarantee Corp., 224 N. 
Y. 18, 120 N. E. 56, 7 A. L. R. 1129; Townsend v. Commercial Ass’n; 231 N. Y. 
148, 131 N. E. 871, 17 A. L. R. 1001; Caldwell v. Iowa State Traveling Men’s Ass’n, 
156 Towa, 327, 136 N. W. 678, and many other authorities cited in appellant’s brief. 

In the Caldwell Case, last cited, it is said: “It has been repeatedly held that, 
in the absence of direct evidence on the subject, a presumption arises that the 
wound was not intentionally inflicted either by the assured or by another. This 
presumption is almost the equivalent of a presumption that the wound was inflicted 
through accidental means. The authorities, however, stop short of announcing the 
presumption in this later form. ‘They do hold, however, that the presumption first 
stated is available to the plaintiff as affirmative evidence, and that an inference may 
be drawn therefrom by the triers of fact that the wound was caused by accidental 
means as the only other alternative.” 

By appellant's fourth proposition it is insisted that the court erred in instruct- 
ing a verdict for appellees, because there was evidence sufficient to sustain a ver- 
dict by the jury that insured died, directly, independently, and exclusively of all 
other causes, from blood poisoning or septicemia, a contingency expressly insured 
against by article 6 of the policy, which reads as follows: 

“Special Indemnities. 
“Blood Poisoning—Septicemia. 

“Blood poisoning or septicemia resulting directly from bodily injuries shall be 
deemed to be included in the said term bodily injuries.” ; 

Appellant’s contention under this proposition is that, as the article mentioned 
is so prominently inserted in the policy, it should be held that blood poisoning or 
septicemia, however incurred, or on whatever account, is a contingency expressly 
insured against, and signifies a special indemnity, and that by such provision ap- 
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pellees intended that the insured should be led to believe that it provided a special 
indemnity against blood poisoning, regardless of how it occurred. 

The insuring clause (the first clause) of the policy indemnifies “against loss re- 
sulting from bodily injuries effected directly, independently and exclusively of all 
other causes, through accidental means, * * * subject to the terms, provisions and lim- 
itations in this policy.” ‘Tae 

By section 5 of article 11 of the policy it is provided: “The term ‘bodily injuries,’ 
whenever used in this policy, shall be understood to be bodily injuries effected as de- 
scribed in the insuring clause.” 

We are not inclined to agree with the contention of appellant last stated, but, 
in view of the conclusions reached by us relative to the right of appellant to have 
the cause submitted to the jury upon other issues above stated, it is umnecessary to 
discuss this contention. Having reached the conclusions above expressed, it becomes 
our duty to reverse the judgment and remand the cause; and it is accordingly so 
ordered. 

Reversed and remanded. 


EDGE v. BUSINESS MEN’S ASSUR. CO. OF AMERICA. (No. 7325.) 
Court of Civil Appeals of Texas. Austin. Feb. 13, 1929. 
Rehearing Denied March 6, 1929. 

15 Southwestern Reporter (2d) 44. 

1. INSURANCE—INSURANCE BENEFICIARY NOT RELYING UPON AD- 
JUSTER’S MISREPRESENTATIONS, BUT ACCEPTING SUM IN SET- 
TLEMENT UPON ATTORNEY’S ADVICE, COULD NOT ASSERT 
FRAUD AS INDUCING SETTLEMENT. 

Beneficiary under accident insurance policy, who did not rely upon adjuster’s 
misrepresentations that suit on policy would have to be brought in another state, 
but who accepted $1,000 in settlement of disputed claim upon advice of her attor- 
ney long subsequent to time misrepresentations were made and executed full release 
of claims, could not be heard to assert fraud inducing contract. 

(For other cases, see Insurance, Dec. Dig. § 579.) 


Appeal from District Court, Coleman County; W. Marcus Weatherred, Judge. 

Action by Mrs. Cora Edge against the Business Men’s Assurance Company 
of America. From a judgment for defendant, plaintiff appeals. Affirmed. 

H. L. Livingston and Critz & Woodward, all of Coleman, for appellant. 

Solon T. Gilmore, of Kansas City, Mo., Dibrell & Starnes, of Coleman, for 
appellee. 

Biair J. Appellant sued appellee upon an insurance policy which insured the 
life of Myrtle Elliott, a daughter of appellant, in the sum of $3,000, against loss 
of life through accidental means. Appellant was named beneficiary, and she alleged 
that after taking out the policy her said daughter married one Jack Ellis, who shot 
and killed the insured, Myrtle Elliott Ellis; that Jack Ellis was wholly insane and 
incapable of exercising volition with respect to shooting and killing the insured, 
Myrtle Ellis; and that she was therefore injured and killed through accidental 
means within the meaning of the insurance policy. Appellant further alleged that 
appellee paid her $1,000 in pursuance of a pretended settlement agreement of its 
liabilities under the policy, but that said pretended settlement agreement was void 
because procured by fraud and false representations of one Sprinker, appellee’s ad- 
juster, who falsely and fraudulently, and for the purpose of deceiving her, repre- 
sented that in the event she “filed any suit upon said policy she would be forced 
and required to file same in the state of Missouri; and that suit could not be filed 
in Texas”; that she relied upon these misrepresentations, and accepted the $1,000 
as a settlement, because she was poor and not financially able to travel to Missouri 
and prosecute such a suit. Appellee filed a general denial, and specially pleaded 
that there existed a bona fide dispute as to whether it was liable for any amount 
under the policy, on the ground that the insured’s husband killed her intentionally ; 
and that by reason of the settlement and payment of the $1,000, and the acceptance 
thereof by appellant upon the advice of her attorney long subsequent to the mis- 
representations, she was therefore estopped and barred from asserting any further 
claim or demand upon the policy. 

After hearing the evidence, the court instructed a verdict for appellee, because 
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appellant failed to prove that the fraud alleged induced the settlement agreement, 
and rendered judgment accordingly; hence this appeal. 

Appellant’s evidence substantially followed her allegations on the fraud issue. 
That is, she testified that Sprinker told her that “if she sued the company and it 
came to trial it would have to be in Missouri.” 

It is claimed by appellant that when Sprinker made this representation to her, 
he thereby represented that appellee was not authorized to do business in Texas 
and had no agent in Texas upon whom process might be served. We do not in- 
terpret the evidence. It merely shows that Sprinker stated that if a suit was filed 
on the policy, it would have to be filed and heard in Missouri. He gave no reason 
for the statement; nor did he state any fact upon which he based the statement or 
conclusion. We doubt whether a mere statement that a suit on a particular written 
contract must be filed in a particular forum is any more than an expression of an 
opinion or conclusion, and one party to the contract cannot be misled by the other 
in that respect unless some trust or fiduciary relation existed. No trust or fiduciary 
relation existed between appellee’s adjuster and appellant. Clearly they were deal- 
ing at arm’s length in law. A statement by an insurance adjuster made in negotia- 
tions looking to a settlement of an insurance policy with reference to his opinion 
of the law governing or controlling the contract, though false, has been held not 
sufficient to set aside the settlement made, in absence of a showing that the party 
to whom the misrepresentations were made sustained a fiduciary relation to the ad- 
juster, or that the relation of the parties was such as to inspire confidence on the 
part of the insured in the adjuster. No such relationship was shown to exist in 
this cise. Natl. Fire Ins. Co. v. Plummer (Tex. Civ. App.) 228 S. W. 250; Mc- 
Dona.d v. AXtna Life Ins. (Tex. Civ. App.) 187 S. W. 1005; Business Men’s As- 
surance Co. v. Bradley (Tex. Civ. App.) 275 S. W. 622; Gilliam v. Alford, 69 
Tex. 267, 6 S. W. 757; Franklin Life Ins. Co. v. Villeneuve, 29 Tex. Civ. App. 128, 
68 S. W. 203. 

[1] But should Sprinker’s statement be construed to mean that he represented 
that appellee had no permit to do business in Texas and had no agent upon whom 
process might be served, still the undisputed evidence shows that she did not rely 
upon such statement. It is undisputed that appellant refused Sprinker’s offer to 
settle for $750, and told him she would consult a lawyer, which she did. Virgil 
Hart, now deceased, an attorney, was employed, and he took the matter of settle- 
ment up directly with appellee by letter. Appellee replied denying liability on the 
ground that Myrtle Ellis was intentionally killed by her husband. Appellant's at- 
torney replied that they could establish without difficulty that Jack Ellis was in- 
sane at the time he killed the insured, which would “prove our case under the 
Texas laws, which of course will govern in this case”; and offered to settle for 
$1,500. In reply appellee offered to settle for $1,000, which offer was accepted. The 
settlement contract recited the bona fide denial of liability, and was signed by both 
appellant and her attorney; and appellant indorsed and cashed the voucher which 
was made payable to her. These transactions took place several months after ap- 
pellee’s adjuster made the representations complained of, which the adjuster denied. 
Appellant also testified that she authorized her attorney to settle or compromise her 
claim; that he did settle it; and further that: “He advised me to accept what the 
company offered. Acting on the advice of my attorney, Mr. Hart, I did make a 
settlement of this claim.” In other words, it is undisputed that a bona fide denial 
of any liability under the policy was made by appellee on the ground that the in- 
sured was intentionally killed by her husband, and not by accidental means within 
the meaning of the policy; tnat it paid appellant $1,000 in settlement of this dis- 
puted claim, which she accepted upon the advice of her attorney long subsequent 
to the time the misrepresentations were made by appellee’s adjuster, and executed 
a full release of all claims she had under the policy; and we therefore conclude 
that the trial court correctly instructed a verdict in this case. This conclusion is 
based upon the rule that where a party claims to have been defrauded into making 
a contract by misrepresentations of the agent of the other party thereto, and it 1s 
shown that the party asserting fraud did not in fact rely on the fraud, but that 
before making the contract made a personal investigation or an investigation through 
an agent or attorney, and relied upon the knowledge thus acquired and upon the 
advice of the agent or attorney in making the contract, such party will not be heard 
to assert the fraud as inducing the contract. Wortman v. Young (Tex. Civ. App.) 
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221 S. W. 660; Hart-Parr Co. v. Krizan & Maler (Tex. Civ. App.) 212 S. W. 835; 
James v. Doss (Tex. Civ. App.) 184 S. W. 623; Zavala Land Co. v. Tolbert (Tex. 
Civ. App.) 165 S. W. 28; Newman v. Lyman (Tex. Civ. App.) 165 S. W. 136; 
Shores v. Hutchinson, 69 Wash. 329, 125 P. 142; Burke v. Berry, 152 Iowa, 110, 
131 N. W. 753; Rhodes v. Owens, 101 Wash. 324, 172 P. 241; Palmer v. Shields, 71 
Wash. 463, 128 P. 1051. 

[2] In this connection appellant contends however, that she did not tell her at- 
torney that Sprinker made the misrepresentations to her. This is not material, 
since the undisputed evidence shows that the attorney did not act upon such mis- 
representations, but settled the disputed claim for an amount he thought proper, 
and advised appellant to take that amount, which she did. She is therefore bound 
by the acts of her attorney which she unquestionably authorized. 

The judgment will be affirmed in all things. 

Affirmed. 


LEWIS v. PREFERRED ACC. INS. CO. OF NEW YORK (No. 21204.) 
Supreme Court of Washington. March 27, 1929. 
275 Pacific Reporter 707. 

INSURANCE—DISABILITY FROM TYPHOID FEVER OCCURRING OVER 

TWO WEEKS AFTER INFECTION WITH GERMS HELD NOT WITH- 

IN POLICY REQUIRING DISABILITY FROM DATE OF ACCIDENT. 

Disability from typhoid fever, which did not occur until two or three weeks 
after “accident,” assuming that infection with germs was “accident” within policy, 
held not covered by accident insurance policy, which provided that injury should 
wholly and continuously disable insured from date of accident. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

En Banc. 


Appeal from Superior Court, King County; James B. Kinne, Judge. 

Action by Warren H. Lewis against the Preferred Accident Insurance Company 
of New York. From a judgment dismissing the action, plaintiff appeals. Affirmed. 

Wendell W. Black, of Seattle, for appellant. 

Murphy & Kumm and Orville C. Hatch, Jr., all of Seattle, for respondent. 

Marin, J. By this action the plaintiff sought to recover upon an accident insur- 
ance policy for loss of time and hospital expenses in the total sum of $233.92. The 
cause was tried to the court without a jury and resulted in findings of fact and 
conclusions of law denying a recovery. From the judgment entered dismissing 
the action, the plaintiff appeals. 

The appellant does not question the correctness of the findings of fact, but ob- 
jects to the conclusions which the court drew therefrom. ‘The facts as found may 
be summarized as follows: Some time between August 25, 1924, and August 29, 1924, 
at some place in the southwestern part of the state of Washington, to wit, some- 
where in or about the cites of Olympia, Aberdeen, or Chehalis, or some of them, 
the exact time, place, and manner being unknown, the appellant was infected through 
food or drink with certain germs known as typhoid bacilli. Thereafter and within 
the usual and ordinary period of incubation the typhoid bacilli created a toxin 
within the appellant’s system which resulted in typhoid fever with which he be- 
came ill on or about September 14, 1924. The appellant did not know that he had 
been infected with typhoid bacilli until on or about September 19,1924. The 
action, as stated, was based upon an accident insurance policy. 

It will be assumed, but not decided, that the facts stated show an accident 
within the meaning of the policy. If this be true, then the accident occurred when 
the typhoid bacilli entered the appellant’s system, which was 2% or 3 weeks prior 
to the time that he became ill or knew that there had been an accident. Giving 
effect to this assumption for the purpose of this case, the appellant for recovery 
must rely upon a provision in the policy as follows: “Or, if such bodily injury 
* * * shall directly, independently, and exclusively of all other causes and from 
date of accident wholly and continuously disable * * * the company will pay * * *.” 

It will be observed that under this provision of the policy there is an agreement 
to pay providing the bodily injury shall directly, independently and exclusively of 
all other causes and “from the date of the accident, wholly and continuously dis- 
able.” The controlling question is whether it can be said that the appellant’s dis- 
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ability, which did not occur until 2 or 3 weeks after the accident, if there were an 
accident, began “from the date” of the accident. 


In Williams v. Preferred Mut. Acc. Ass’n, 91 Ga. 698, 17 S. E. 982, the plain- 
tiff sought to recover upon an accident policy which provided ‘that the bodily in- 
jury must, independently of all other causes, “immediately, wholly and continuously 
disable” the injured from transacting any and every kind of business pertaining to 
his occupation. It was there held that the word “immediately” was a word of time, 
and that, since more than 30 days elapsed from the time of the injury until the 
disability, there could be no recovery. It was there said: “Treating the word ‘im- 
mediately’ as a word of time, we do not think that in the policy before us the per- 
iod of time, indicated by it is the same as that which would be expressed by the 
words ‘reasonable time.’ This word, when referring to something to be done volun- 
tarily by human agency, may mean ‘within a reasonable time,’ or ‘as soon as prac- 
ticable,’ and has often been construed, when used in policies of insurance, as hav- 
ing this meaning with reference to the time of giving notice or making a claim or 
the like. See, in Brown, Words, Phrases, beginning on page 179, an extract from 
the opinion delivered in Lockwood v. Assurance Co., 47 Conn. 553, and the cases 
therein cited. Also, Rokes v. Insurance Co., 51 Md. 5i2 [34 Am. Rep. 323]. Such 
a construction of the word ‘immediately’ with reference to an act to be done by 
the insured is perhaps sound, but in a case like the one at bar, where this word 
refers to a consequence resulting from a physical cause independently of the will 
or control of the insured, it cannot, when manifestly used as a word of time, 
have any such meaning. It would, perhaps, be going too far to say that in a policy 
like the present this word means precisely the same thing as ‘instantly’ or ‘mom- 
entarily,’ but it necessarily implies that the injury must be such that the insured 
cannot proceed regularly and in due course with his occupation; that he cannot 
go on with his work or business as if he had received no injury, and then, upon 
becoming worse, cease the transaction of his business or labor, and hold the com- 
pany responsible for the loss of his time. It seems to us there was excellent sense 
and reason in the employment of the words used in this policy to prevent liability 
on the ‘part of the company under just such circumstances as are disclosed in this 
case, and we are quite sure this was deliberately intended by the draughtsman. It 
often happens that considerable difficulty arises in determining whether or not a 
particular thing is the proximate or remote cause of an injury and its consequences ; 
and to avoid this difficulty in the numerous and over-varying cases which might 
arise we think the company meant to have it understood that it would not be re- 
sponsible for loss of time resulting from a physical injury, unless it was plain and 
manifest that the injury directly, alone, and without delay occasioned such loss of 
time; and that it would not be liable for loss of time which might result from other 
intervening causes, taking effect after the injury was actually received.” 

The cases of Preferred Masonic Mut. Acc. Ass’n v. Jones, 60 Ill. App. 106; 
Merrill v. Travelers’ Ins. Co., 91 Wis. 329, 64 N. W. 1039; Continental Casualty 
Co. v. Ogburn, 175 Ala. 357, 57 So. 852, Ann. Cas. 1914D, 377; Pepper v. Order 
of United Commercial Travelers of America, 113 Ky. 918, 69 S. W. 956, and Vess 
v. United Benev. Society of America, 120 Ga. 411, 47 S. E. 942, give the word 
“immediately,” used in the same connection, a like meaning. The Supreme Court 
of the state of Kansas in. the cases of Order of United Commercial Travelers of 
America v. Barnes, 72 Kan. 293, 80 P. 1020, 82 P. 1099, 7 Ann. Cas. 809, and Erick- 
son v. Order of United Commercial Travelers of America, 103 Kan. 831, 176 P. 
989, holds that the word “immediately,” when used in a similar connection, means 
within such time as the processes of nature consume in bringing the person affect- 
ed to a state of a total disability to prosecute every kind of business pertaining to 
his occupation. Under the holdings of that court a long time might exist between 
the date of the accident and the disability. The effect of that view is to give the 
word “immediately” the meaning of showing a casual connection between the ac- 
cident and the resultant injury. 

In the policy now before us the word “immediately” is not used, but it is specifi- 
cally stated that there can be no recovery unless “from the date of the accident” 
there was complete and continuous disability. This language seems so plain as to 
not call for a construction. Its meaning is evident. It appears from the facts 
stated that the appellant did not become ill for more than two weeks after he was 
infected with the typhoid bacilli. He was not therefore from the date of the ac- 
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cident wholly, and continuously disabled. The facts do not bring him within the 
plain language of the policy. In the case of Rorabaugh v. Great Eastern Gas. Co., 
117 Wash. 7, 200 P. 587, with reference to like language in a policy, it was said: 
“Appellant also seems to lay some stress upon that portion of the policy which 
provides insurance against bodily injury caused by external, violent and accidental 
means, ‘and which shall from the date of the accident result in continuous disability.’ 
The policy evidently does not mean that there must be a disability from the very 
moment of injury, because in an injury of the character here involved, that would 
be impossible. But there was in this case a disability within the fair meaning and 
construction of the quoted words. The testimony shows :that within twelve hours 
after the cutting of the finger the insured became sick, and that on the third day 
after his injury he took tc his bed, which he never left.” 

It is undoubtedly true that, if the bodily injury results substantially from the 
date of the accident, the requirement of the policy is satisfied. It cannot be said 
that a disability which arose more than 2 weeks after the accident, and of which 
the insured had no knowledge thereof until 3 weeks thereafter, occurred from the 
date of the accident. 

The Supreme Courts of Kansas and Nebraska, give the same meaning to “from 
the date of the accident” as the Kansas court did to the word “immediately” (Rath- 
bun v. Globe Indemnity Co., 107 Neb. 18, 184 N. W. 903, 24 A. L. R. 191; Rabin v. 
Central Business Men’s Ass’n, 116 Kan. 280, 226 P. 764, 38 A. L. R. 26) but we are 
unable to follow the reasoning or adopt the holding of those courts. 

t is unnecessary to consider or determine the other questions discussed in the 
briefs, as there can be no recovery in this case for the reasons above pointed out. 

The judgment will be affirmed. 

Mitchell, C. J., and Parker, French, and Millard, JJ., concur. 

Beals, J. (concurring). Section D of the policy sued upon contains the follow- 
ing: “The insurance hereunder shall not cover accident, injury, disability, death, or 
other loss, caused, directly or indirectly, by disease in any form.” 

Typhoid fever is a disease, even though caused by a germ which is practically 
always taken into the human system accidentally. In the case at bar appellant 
claims compensation under his policy for disability caused by an attack of typhoid 
fever which he contracted, approximately 3 weeks before the disease matured, by 
eating contaminated food or drinking contaminated water, he does not know which, 
nor does he know exactly where or when the noxious germs entered his system. 
Appellant contends that, because disease caused by accident is not excluded from 
the operation of the policy, the portion of section D quoted does not apply. Appel- 
lant, however, seeks to recover for disability caused directly by disease. In my 
opinion the provision quoted precludes any recovery on the part of appellant. As to 
whether or not recovery might be had under such a policy as that under which ap- 
pellant claims in an instance where it appeared that typhoid or other germs were 
taken into the body of the insured as the result of some demonstrated accidental 
means, as was the case in Christ v. Pacific Mutual Life Insurance Co., 312 Ill. 525, 
144 N. E. 161, 35 A. L. R. 730, I express no opinion. ; 

The majority adopt the rule laid down by this court in the case of Rorabaugh v. 
Great Eastern Casualty Co., 117 Wash. 7, 200 P. 587, and agree that, if the injury 
results in disability substantially from the date of the accident, the insurer is liable. 
It seems to me, however, that, generally speaking, if the disability results directly 
from the accident and within such time as in the ordinary course of the processes 
of nature the disability would result from the accident suffered, the time require- 
ment of the policy now before@is for construction should be held to be satisfied, 
and the rule laid down by the Supreme Courts of the states of Kansas and Nebraska 
in the cases cited in the majority opinion should be followed. 

For the reasons stated I concur in the conclusion reached by the majority. 

Fullerton, Tolman, and Holcomb, JJ., concur in the result for the reasons 
stated by Beals, J. 
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AUTOMOBILE 


HOME ACC. INS. CO. v. BERGES. 
Circuit Court of Appeals, Ninth Circuit. February 11, 1929. 
Rehearing Denied March 18, 1929. 
No. 5510. 
30 Federal Reporter (2d) 759. 

1. INSURANCE—FATHER HAD RIGHT OF ACTION AGAINST INSURER 
FOR DEATH OF SON IN AUTOMOBILE ACCIDENT; “HEIRS” (ST. 
CAL. 1919, p. 776). 

Father had right of action to recover for death of son, under St. Cal. 1919, p. 
776, authorizing recovery against insurer by injured person, or his heirs or personal 
representatives, in case death resulted from automobile accident; the word “heirs” 
being used therein in a broad, comprehensive sense, sufficient to authorize right of 
action whether the person or persons to whom right was given came within 
technical definition of term “heirs” or not. 


(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from the District Court of the United States for Southern Division of 
the Northern District of California; Frank H. Kerrigan, Judge. 

Action by V. Berges against the Home Accident Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

Hadsell, Sweet & Ingalls, Dan Hadsell, Joe G. Sweet, and Everett A. Ingalls, 
all of San Francisco, Cal., for appellant. 

Robert E. Hatch, of San Francisco, Cal., for appellee. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Rupkin, Circuit Judge. Luigi Corvi, minor son of Pietro Corvi, died from in- 
juries received in a collision between a street car operated by the Sacramento Nor- 
thern Railway and an automobile driven by one Edward Guastalli, in which young 
Corvi was riding as a guest. Thereafter an action was brought in the state court 
by the father against the railway company and the driver of the automobile to re- 
cover damages for the death of his minor son by the wrongful act and neglect of 
the two defendants. In that action, the father recovered judgment against both de- 
fendants in the sum of $4,200, with interest and costs of suit. An execution issued 
against the property of Guastalli has been returned unsatisfied. At the time of the 
accident, which resulted in the death of young Corvi, Guastalli, the driver of the 
automobile, carried a policy of insurance in the Home Accident Insurance Company, 
wherein that company agreed to indemnify the assured against loss or expense aris- 
ing or resulting from claims upon the assured for damages on account of bodily 
injuries, including death, at any time resulting therefrom, whether instantaneous or 
not, accidentally suffered or alleged to have been suffered by any person or persons 
not employed by the assured, by reason of the ownership, maintenance, or use of 
any automobile described in the schedule attached. 

Because of a requirement of a statute of the state of California (Statutes and 
Amendments to the Code of California 1919, p. 776), the policy contained the fol- 
lowing provision: “The insolvency or bankruptcy of the assured shall not release 
the company from the payment of damages for injuries sustained or loss occasioned 
during the life of this policy and resulting from accidents covered by the policy; 
and in case judgment shall be secured against the assured by the injured person or 
his heirs or personal representatives in case death resulted from the accident, an 
action may be brought by such injured person, or his heirs, or personal representa- 
tives, in case the accident resulted in his death, to recover on the policy the amount 
of such judgment, not exceeding the amount of fhe policy and subject to all its 
other terms, conditions and limitations.” 


The statutory requirement is as follows: “No policy of insurance against loss 
or damage resulting from accident to, or injury suffered by another person and 
for which the person insured is liable * * * shall be issued or delivered to any per- 
son in this state by any domestic or foreign insurance company, authorized to do 
business in this state, unless there shall be contained within such policy a provision 
that the insolvency or bankruptcy of the person insured shall not release the insur- 
ance carrier from the payment of damages for injury sustained or loss occasioned 
during the life of such policy and stating that in case judgment shall be secured 
against the insured in an action brought by the injured person or his heirs or per- 
sonal representatives, in case death resulted from the accident, then an action may 
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be brought against the company, on the policy and subject to its terms and limita- 
tions, by such injured person, his heirs or personal representatives as the case may 
be, to recover on said judgment.” 

The present action was instituted against the insurance company by one Berges, 
as assignee of the judgment recovered by the father; the complaint alleging the 
insolvency and bankruptcy of the assured. From a judgment in favor of the plain- 
tiff, the defendant has appealed. 


There is no controversy over the facts, but the appellant contends that the 
statutory right of action is given to the injured person, or to his heirs or personal 
representatives, in case death resulted from the accident, in the event of the insol- 
vency or bankruptcy of the assured, and that the deceased son, and not the father, 
under whom the appellee claims, was the injured person. In other words, the con- 
tention is that the assignor of the appellee was neither the injured person nor his 
heir or personal representative. While the term “heir” has a primary and techni- 
cal signification, it is nevertheless a flexible term, without any well-defined meaning. 

“This term is often used as descriptive of a class of persons who cannot, in fact, 
take as heirs. In common speech it is frequently used to indicate those who come 
in any manner to the ownership of any property by reason of the death of the owner, 
and is often employed to denote a person who acquires or may receive property, 
either personal or real, by right of blood relation; kindred who are capable of in- 
heriting ; one who, upon the death of another, may acquire or succeed to his estate by 
right of blood and by operation of law; one who is born or begotten in lawful wed- 
lock; one who is next of blood; one who may take by right of blood; the persons 
entitled by will or otherwise to share in the estates of decedents; the person upon 
whom property devolves on the death of another, either by law or by will. The 
word has a technical signification, and, when unexplained and uncontrolled by the 
context, must be interpreted according to its technical sense, or its strict legal im- 
port. But notwithstanding its primary and well-understood meaning, the term is a 
flexible one, is susceptible of more than one interpretation, and has in law several 
significations, under different circumstances, and the word ‘heirs’ as frequently hap- 
pens is not used in any exact or technical way. The signification of the word is in 
all cases a question of intention.” 29 Corpus Juris, 292. 


“According to the context, it may include a blood relation; a child; a daughter; 
a descendant; a devisee; a distributee; an executor; a kinsman; a grandchild; a 
grandson; heirs and distributees; heirs of the body; issue; a lawful successor; a 
legatee; a lineal descendant; a parent; a person begotten of the body; a personal 
representative; a person next of blood; relatives; representatives; a right heir; a 
son, or one who in a legal sense answers to the description.” Id. 294. 


[1] The common law gave no right of action for the death of one person by 
the wrongful act or neglect of another. The right of action in such cases is purely 
statutory, and the person or persons entitled to sue recover as beneficiaries of the 
statute, not strictly as heirs. In some instances the right of action is given to the 
heirs generally, sometimes to only a portion of those who answer to that descrip- 
tion, and we entertain no doubt that the Legislature of California used the term 
“heirs” in this broad comprehensive sense, and intended to bring within the protec- 
tion of the statute every person who is given a right of action for the death of 
another by wrongful act or neglect, whether the person or persons to whom the 
right of action is thus given come within the technical definition of the term heirs 
or not. It seems to be conceded that, if the decedent was an adult, his heirs would 
have a right of action against the company under the facts disclosed by the record, 
and there is no reason, except an extremely technical one, why the same right 
should not be accorded to the father or mother, as the case may be, where the de- 
cedent is a minor. The statute provides in general terms that, in case judgment 
shall be secured against the assured in an action brought by the injured person, or 
his heirs or personal representatives, in case death resulted from the accident, then 
an action may be brought against the company on the policy by the injured person, 
his heirs or personal representatives, and we are of opinion that the action in ques- 
tion was brought by one of that class. 


[2] The appellant further contends that the remedy is in the nature of a credi- 
tors’ bill in equity; but the action is a statutory one, and the remedy at law would 
seem to be full, complete, and adequate. The case of Bergerson v. Automobile Mu- 
tual Liability Insurance Co., 261 Mass. 409, 158 N. E. 763, cited by the appellant, is 
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without application, for the reason that the Massachusetts statute there involved 
expressly provided that the remedy should be in equity. 
The judgment of the court below is affirmed. 


METROPOLITAN CASUALTY INS. CO. OF NEW YORK vy. BLUE. 
(3 Div. 874.) 
Supreme Court of Alabama. March 21, 1929. 
121 Southern Reporter 25. 

1. INSURANCE—WHERE INJURED PERSON RECOVERED JUDGMENT 
AGAINST AUTOMOBILE OPERATOR, OPERATOR BECAME AS- 
SURED WITHIN PROVISION OF LIABILITY POLICY AUTHORIZ- 
ING ACTION AGAINST INSURER IN CASE OF ASSURED INSOL- 
VENCY. 

Where injured person recovered judgment against one who was operating 
automobile with permission of adult member of owner’s household, operator 
became assured within provision of liability policy authorizing action against in- 
surer in case of insolvency or bankruptcy of assured which should not release 
insurer from payment of damages for injury sustained or loss occasioned. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE—PROVISION OF LIABILITY POLICY AUTHORIZING 
ACTION AGAINST INSURER IN CASE OF ASSURED'S INSOLVENCY 
OR BANKRUPTCY DID NOT APPLY TO PERSONAL INJURIES 
ONLY. 

Provision of automobile liability insurance policy that insolvency or bank- 
ruptcy of assured should not release insurer from payment of damages for in- 
jury sustained or loss occasioned during life of policy did not limit right of one 
recovering judgment against operator of automobile to sue insurer for damages 
arising from personal injuries only. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

3. INSURANCE—“INSOLVENCY OR BANKRUPTCY” IN AUTOMOBILE 
LIABILITY POLICY REFERRED TO INSURED’S FINANCIAL ABIL- 
ITY TO PAY JUDGMENT AGAINST HIM. 

“Insolvency or bankruptcy” of insured under automobile liability insurance 
policy, providing that insolvency or bankruptcy of assured should not release 
insurer from payment for damages, referred to insured’s financial ability to pay 
judgment against him rather than an adjudication of “insolvency or bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

4. INSURANCE—EVIDENCE HELD TO SHOW AUTOMOBILE OPERA- 
TOR WAS INSOLVENT WITHIN LIABILITY POLICY PROVISION 
AUTHORIZING ACTION AGAINST INSURER. 

Evidence held to show that operator of automobile causing injuries was insol- 
vent within provision of liability insurance policy authorizing action by injured 
person against insurer, where assured was insolvent and execution was returned 
unsatisfied. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

7. INSURANCE—CLAUSE OF LIABILITY POLICY REQUIRING ASSURED 
TO RENDER INSURER REASONABLE ASSISTANCE WAS NOT 
AFFECTED BY STATUTES UNDER WHICH SUIT COULD NOT BE 
BROUGHT (CODE 1923, §§ 8376, 8377). 

Clause of liability insurance policy requiring assured to render all reasonable 
co-operation and assistance “in defending suit was not affected by Code 1923, 
§ 8376, relating to liability of insurance companies on casualty risks and section 
8377 relating to remedy of injured party after recovering judgment, where condi- 
tions alleged did not justify suit under such statutes. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

8. INSURANCE—CLAUSE OF LIABILITY POLICY REQUIRING ASSURED 
TO RENDER INSURER ASSISTANCE APPLIED TO AUTOMOBILE 
OPERATOR AS ASSURED. 


Clause of liability insurance policy requiring assured to render insurer all 
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reasonable co-operation and assistance applied to automobile operator as assured 
under provision authorizing action against insurer, where assured was insolvent. 


(For other cases, see Insurance, Dec. Dig. § 514%.) 


9, INSURANCE—LACK OF ASSISTANCE BY AUTOMOBILE OPERATOR 
AS ASSURED IN DEFENDING ACTION ON LIABILITY POLICY 
HELD DEFENSE TO ACTION BY INJURED PARTY AGAINST 
INSURER. 

Lack of co-operation by automobile operator as assured in rendering insurer 
assistance in making defense held good defense to action by injured party 
against insurer under provision of liability policy authorizing suit against insurer, 
where judgment was obtained against assured and execution was returned unsatis- 
fied because of assured’s insolvency or bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

10. INSURANCE—WHAT CONSTITUTES FAILURE OF CO-OPERATION 
BY INSURED IN MAKING DEFENSE TO ACTION ON LIABILITY 
POLICY IS USUALLY FACT QUESTION. 

What constitutes failure of co-operation by assured in rendering assistance 
to insurer in making defense to action on liability insurance policy is usually 
question of fact. 


(For other cases, see Insurance, Dec. Dig. § 668[4].) 

11, INSURANCE—EVIDENCE SHOWED THAT AUTOMOBILE OPERAT- 
OR AS ASSURED UNDER POLICY DID NOT GIVE REASONABLE 
ASSISTANCE TO INSURER IN DEFENDING SUIT. 

Evidence held to show that automobile operator, as the assured, by terms of 
liability policy, did not give reasonable co-operation and assistance to insurer in 
defending suit against him, so that insurer was justified in withdrawing from his 
defense and canceling protection to him. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from Circuit Court, Montgomery County; Walter B. Jones, Judge. 
Action by George E. Blue against the Metropolitan Casualty Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and rendered. 

The facts are stated by the court. 

This is an action by George E. Blue, for the use of the Ocean Accident & 
Guarantee Company, against appellant. It appears that George E. Blue, was oper- 
ating his car, and that one Haltiwanger was operating a car of John W. Tullis, 
by permission of the wife of the latter, who was “an adult member of the house- 
hold.” The cars collided, resulting in an injury to Blue’s car, for which the Ocean 
Accident & Guarantee Company paid him. He sued Tullis and Haltiwanger, 
and recovered a judgment against them both. Tullis alone appealed, and pro- 
cured a reversal of the judgment. 216 Ala. 577, 114 So. 185. After this the suit 
against Tullis terminated (how it is not shown), leaving the judgment against 
Haltiwanger. After execution was issued against him and returned no property 
found, this suit was brought against the appellant as the liability insurance carrier 
fot Tullis, 

The policy of insurance contained in addition to other clauses, the following: 

“(4) To extend the insurance provided by this policy so as to be avaiable, in 
the same manner and under the same conditions at it is available to the named 
Assured to any person or persons while riding in or legally operating any of the 
automobiles covered hereunder, and to any person, firm or corporation legally 
responsible for the operation thereof (excepting always a public garage, auto- 
mobile repair shop and or sales agency and or service station and agents and 
employees thereof), provided such use or operation is with the permission of 
the named Assured; or, if the Assured is an individual, with the permission of an 
adult member of the named Assured’s household other that a chauffeur or a 
domestic servant. In no event shall the extension of insurance provided in the 
foregoing clause be construed to cover the purchaser of the automobile or auto- 
mobiles covered by this policy, if sold o rthe transferee or assings of this 
Policy except by the direct consent of the Company given in the manner indi- 
cated in paragraph E of this policy. 

“(S5) The insolvency of bankruptcy of the Assured hereunder shall not re- 
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lease the Company from the payment of damages for injuries sustained or loss 
occasioned during the life of this policy and in case execution against the As- 
sured is returned unsatisfied because of such insolvency or bankruptcy in an 
action brought by the insured on his or her personal representative in case death 
results from the accident then an action may be maintained by the injured per- 
son or his or her personal representative against the Company under the terms 
oi the policy for the amount of the judgment in the said action, not exceeding 
the amount of the policy.” 

There was judgment for plaintiff, and defendant appeals. 

The testimony shows that Haltiwanger left Montgomery before the trial 
of the case against him, and went to Jacksonville, Fla. The case was set for 
trial on October 20, 1925, and judgment rendered October 22. On June 4, 1925, 
appellant’s counsel wrote Tullis asking for a full statement from Haltiwanger of 
the facts concerning the accident. On June 9th they wrote him again asking 
for such statement and offering a stenographer to write it. On September 19th 
they notified him of the setting of the case. On September 23d they wrote him 
again, and referred to the interest of Haltiwanger, and his lack of assistance 
and co-operation, and on that account a likelihood to a refusal to protect him, 
October 2d they wrote asking him for the date when Haltiwanger left for Florida. 
Attorney for appellant testified that Haltiwanger never came and talked to him 
about the case; that he was informed by Tullis that Haltiwanger had gone to 
Florida and was employed there. Before he left for Florida, he talked over the 
telephone with counsel for appellant. The testimony of appellant’s counsel as to 
material matters was as foliows: 

That in talking to Mr. Haltiwanger about the case on the one or two occasions 
when we did talk to him over the telephone, witness asked him how the accident 
happened, and in a vague way he told witness that both he and Dr. Blue were run- 
ning fairly rapidly and that he, Haltiwanger, was going south, and that Dr. Blue was 
going west; that about June 29, 1925, the insurance company had asked Ball & 
Beckwith to get for them a new statement from Haltiwanger in writing, as to how 
the collision took place, and witness wrote Mr. Haltiwanger in Jacksonville about 
June 29, 1925, and asked him for a detailed statement; that witness had no copy 
of that letter, as it was sent to the insurance company; that the witness received 
no reply from Mr. Haltiwanger, and on July 18, wrote another letter to Mr. Halti- 
wanger in Jacksonville, asking him for a written statement in detail of the accident; 
that witness received no answer to that letter; that on August 6, 1925, witness 
wrote him another letter, quoting his letter of July 18, and told him that witness had 
not received a reply, and asked him to give it his éarly attention; to that letter we 
received Mr. Haltiwanger’s letter in reply, of August 18th, and in that letter he 
stated that he was traveling at a pretty good speed; on September 5, 1925, witness 
wrote Mr. Haltiwanger another letter, and explained to him that the outcome of 
the case would depend largely on his testimony, and witness would like to get a 
definite statement as to approximately the rate of speed he was traveling in miles 
per hour, and told him the case would come up in the middle of October, and 
asked him if he would be able to come to the trial; that witness got no reply to 
that letter; that witness wrote him again on September 19, 1925, and told him that 
witness had had no reply to his letter of the 7th, and that the case comes up for 
trial on October 20th, and that witness must ask him to co-operate in the defense ot 
the case, and that witness would need him to testify and that witness would need to 
know in advance what his testimony will be, and asked that he give the matter im- 
mediate attention; witness received no reply from that letter, and on September 23d 
witness wrote to Mr. Haltiwanger another letter explaining the entire situation to 
him and calling his attention to the fact that he had not answered the letters and 
warned him that if he did not co-operate with us that we would have to withdraw 
our defense as to him; that he never answered that letter, and on October 20th 
witness wrote him a registered, return receipt requested, letter, advising him that 
witness would withdraw the appearance, and would not defend for him, and the re- 
turn receipt was received; on October 22d, witness telegraphed him that we had 
withdrawn, and notified him that unless he employed counsel by wire, judgment 
would go against him by default; that during this time the only letter ‘witness re- 
ceived from Mr. Haltiwanger was the one letter of August 18, 1925; that Halti- 
wanger never came to witness’ office, never gave him the detailed statement aske 
for, and didn’t appear at the trial to testify, and in witness’ opinion, failed to co- 
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operate in the defense of the case; that in witness’ letter of July 18, 1925, in which 
it was mentioned that the writer had talked to him on more than one occasion with 
reference to the facts concerning the collision with Dr. George Blue; that witness 
had talked to him once or twice over the telephone; that he talked to him simply as 
an investigator investigating the facts; that nothing was said of representing him 
or of preparing for a trial; that at that stage it was a question of whether we would 
settle the case or not; that witness thinks that at that time Haltiwanger understood 
that witness was representing the insurance company; that witness thinks he ex- 
plained to Haltiwanger that the policy probably covered him; that witness does not 
recall Haltiwanger’s raising any objection to witness’ appearing for and defending 
him; that that was not discussed; that in those conversations Haltiwanger answered 
witness’ questions only vaguely and unsatisfactorily ; that he did not flatly refuse 
to answer any question, but would give only the vaguest sort of information; that 
witness would ask him about how the accident happened, and he said that they just 
had a collision up there, and witness never could get the details of when Halti- 
wanger first saw Dr. Blue, or how far he was from the corner, or any facts that 
would help to make out a case of contributory negligence, or show that the right 
of way ordinance would apply; that did say that it was all so quick that he could 
not give us any details as to when he first saw him or the speed or anything, and 
that was what he would always say, that it just happened so quickly and unex- 
pectedly ; that practically everything witness would ask him would receive a vague 
reply. 
The letter of August 18, 1925, was as follows: 
“Jacksonville, Fla. August 18, 1925. 
“Ball & Beckwith, Montgomery, Ala. 
Gentlemen: In answer to yours of the 6th, beg to advise that, about twelve 
o'clock on a Saturday night, I think it was May the 9th, 1925, I was going South on 
Perry Street. My car was traveling at a pretty good speed. When I reached the 
corner of High & Perry Streets, the first thing knew the front end of my car had 
hit the back part of Dr. Blue’s car. Dr. Blue, it seems, was coming along High 
Street, going West. 


“The accident was so quick and unexpected that I could not give in detail how 

it happened. 
“Yours very truly, 
“A. D. Haltiwanger. 

Ball & Ball, of Montgomery, for appellant. 

Hill, Hill, Whiting, Thomas & Rives, of Montgomery, for appellee. 

Foster, J. [1] The claim first to be considered here is that there is no judgment 
against Tullis; that he is the “assured” under clause 5; that Haltiwanger was not 
the assured under such policy. This question was before the Supreme Court of 
Connecticut, where the clauses of the policy were in the language of the one we are 
considering. Dickinson v. Maryland Cas. Co., 101 Conn. 369, 125 A. 866, 41 A. L. R. 
500. That court held that when the assured permitted his car to be used by an- 
other, and while so being used a third person was injured, and he recovered a judg- 
ment against the operator of the car, he could also maintain and recover against 
the insurance carrier, and the operator of the car became the assured. This prin- 
ciple was recognized, but the facts did not justify its application, in Whitney v. 
Employers Indemnity Corp., 200 Iowa, 25, 202 N. W. 236, 41 A. L. R. 495; Fuller- 
ton v. U. S. Cas. Co., 184 Iowa, 219, 167 N. W. 700, 6 A. L. R. 367, note 377; 3 
Blashfield Cyc. of Auto Law, page 2636. 

It is our judgment that the conclusion reached accords with a proper inter- 
pretation of the policy. In such event, the operator of the car, doing so by permis- 
sion, becomes an assured within the meaning of its terms. 

[2] Appellant also insists that the clause in question only applies to personal in- 
juries. The language and context of the quoted clauses show a different intent in 
this connection from that of such clauses as are set out in our Code, sections 
8376, 8377. Such Code sections only apply to bodily injuries. But the instant suit 
is not based upon the sections referred to, but is based upon the clauses of the 
Policy which we have herein quoted. The Code sections would not support this 
suit. They provide a different remedy based upon bodily injuries only. The policy 
Provisions do not limit the right here sought to be invoked to one sustaining bodily 
injuries. They use the words “injured party” as having the right to sue, yet clause 
5 refers to the damages available as being “for injuries sustained or loss occasioned 
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during the life of this policy.” If the word “injuries,” as there appears, should be 
held to mean “personal” injuries, the words “loss occasioned” must refer to injuries 
other than personal. We do not find that a different interpretation has been placed 
upon this clause in the authorities. On the other hand, other terms of the policy 
show the coverage embraces injuries to property (b) as well as injuries to persons 
(a) with a different limit of liability for each. Such interpretation is given this 
situation by the Court of Appeals of Kentucky. Metropolitan Casualty Co. of New 
York y. Albritton, 214 Ky. 16, 282 S. W. 187. 

[3, 4] Appellant also claims that insolvency or bankruptcy as the cause of the 
return of no property found on execution has not been shown. “Insolvency or 
bankruptcy,” as provided in said clause 5, “refer to insured’s financial ability to pay 
a judgment against him, rather than an adjudication of insolvency or bankruptcy,” 
U. S. F. & G. Co. v. Williams, 148 Md. 289, 129 A. 660; 3 Blashfield’s Cyc. of Auto 
Law, p. 2661; Miller v. Union Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730; 
Weiss v. N. J. F. & P. G. Ins. Co., 131 Misc. Rep. 836, 228 N. Y. S. 314. 

Some of the authorities support the view that a prima facie showing of insol- 
vency is made by a return of nulla bona on the execution by the sheriff. Weiss v. 
N. J. F. & P. Co., supra. Others hold that such return standing alone is not suff- 
cient where it is a controverted question, though it was held sufficiently proven by 
additional evidence that insured was unable to pay the judgment. U. S. F. & G. Co. 
v. Williams, supra. On this subject Tullis testified that Haltiwanger was a brother 
of his wife; that he had known him about 20 years, and knew fairly well his finan- 
cial condition; that he does not think he has anything, and had no property that he 
ever heard of, and was in debt. We think this sufficient evidence, in the absence of 
anything to the contrary, that Haltiwanger was insolvent within the meaning of 
clause 5, and that execution was returned unsatisfied for that reason. 

[5] Appellant claims that the judgment against Haltiwanger is invalid because 
there was no service upon him. The record does not show service. But there was 
a general appearance by appellant’s counsel for him. They claim this was without 
authority, and sought to withdraw such appearance for want of such authority, al- 
though Haltiwanger always admitted this authority. The right was denied by the 
court. There is therefore a judgment by a court of general jurisdiction, showing 
jurisdiction of the subject-matter and of the person of defendant. Appellant is 
making a collateral attack on such judgment, but the defendant therein is not com- 
plaining. Under these circumstances the judgment will withstand such attack, and 
“matters dehors the record cannot be considered for the purpose of impeaching 
its validity” (White v. Simpson, 124 Ala. 238, 27 So. 297); and “unless the record 
itself shows that the court never acquired jurisdiction of him, it will be conclusively 
presumed that the jurisdiction did attach” (Roman v. Morgan, 162 Ala. 133, 139, 50 
So. 273, 275; 1 Black on Judgments [2d Ed.] § 273; Johnson v. Johnson, 182 Ala. 
376, 62 So. 706). 

[6] Counsel who made such appearance for Haltiwanger were counsel for and 
appeared to defend the case in the interest of appellant by virtue of the obligations 
of said policy. Appellant therefore cannot complain that Haltiwanger did not au- 
thorize the appearance, when he is not complaining. The question here is the effect 
of the judgment as respects the rights of appellant, not those of Haltiwanger. 
The situation was produced by counsel for appellant. : 

[7, 8] The policy also contained the usual co-operation clauses as follows: 
“Whenever requested by the company, the assured shall aid in securing infor- 
mation, evidence and the attendance of witnesses in effecting settlement and in 
defending suits hereinbefore referred to. The assured shall at all times render 
to the company all reasonable co-operation and assistance.” This caluse is not 
affected by sections 8376, 8377. It is controlled rather by the terms of clause 
5 above. (We have shown that conditions alleged do not justify a suit under 
said Code sections.) It is of the same binding effect upon Haltiwanger as upon 
Tullis, as the former is an assured by express words of extension. The insol- 
vency clause above copied extends the right of action to the injured party, only 
under the terms of the policy. The appellate courts of New York, Maryland, Ohio, 
and Maine have held that in a suit on a policy with such a clause, when the in- 
jured party is the plaintiff, the insurer may assert any defense which it could 
assert in a suit by the assured as plaintiff. Weiss v. N. J. F. & P. G. Ins. Co.. 
supra; Schoenfeld v. New Jersey F. & P. G. Ins. Co. 203 App. Div. 7%, 197 
N. Y. S. 606: Roth v. Nat. Auto. M. C. Co. 202 App. Div. 667, 195 N. Y. S. 858: 
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Coleman v. New Amsterdam C. Co., 126 Misc. Rep. 380, 213 N. Y. S. 522; Her- 
mance v. Globe Indemnity Co., 221 App. Div. 394, 223 N. Y. S. 93: U. S. F. & G. 
Co. v. Williams, (Md.) supra; Rohlf y. Great Am. M. Ind. Co., 27 Ohio App. 208, 
161 N. E. 232: Bassi v. Bassi, 165 Minn. 100, 205 N. W. 947. Whereas under the 
same circumstances, and construing a clause in the same language as that we are 
comidering, the Court of Appeals of Kentucky held, in the case of Metropolitan 
Cas. Ins. Co. of N. Y. v. Albriton, 214 Ky. 16, 282 S. W. 187, that the injured 
party had a cause of action which could not be defeated by the assured. 

[9] It seems to us, however, in view of the language of the clause 5 (the in- 
solvency proviso) that the injured party may maintain an action such as this 
under the terms of the policy, but that when the insurer is unable to make a defense, 
with the expectation of a_ fair presentation thereof, without the co-operation 
of the assured, a lack of co-operation without legal excuse or collusion, and in 
some material respect when needed, and not waived by the insurer (Miller v. 
Union Indemnity Co., supra: N. Y. Con. R. Co. v. Mass. B. & Ins. Co., 193 App. 
Div. 438, 184 N. Y. S. 243: U. S. F. & C. Co. v. Williams, supra; Bradly v. Ill 
Auto Ins. Co., 227 Ill. App. 572; 3 Blashfield Cyc. of Auto Law, p. 2654), should 
be and we hold is a good defense. There is na question of waiver presented 
on this appeal. 

[10] What constitutes a failure of co-operation by the assured is usually a 
question of fact. Coleman v. New Amsterdam C. Co., supra. The case was 
tried in the circuit court without a jury, and on a plea of the general issue with 
leave ta give in evidence in defense any matter that might be specially pleaded. 
The circuit court rendered judgment for the plaintiff thereby in effect holding 
that there as no want of co-operation, or that such failure was no defense. 
While failure of co-operation is a question of fact, and the case was tried by the 
court without a jury, the evidence as to such failure was not materially in dis- 
pute, and largely in writing, and it is therefore a question of the proper infer- 
ence to be drawn from such evidence rather than its credibility. In an effort to 
draw a proper inference, we think it would be helpful to refer to some of the 
adjudged cases on the subject. In the case of Coleman v. New Amsterdam C. 
Co., supra, the court used this language: “While the meaning of ‘co-operation’ 
cannot be expanded to include assistance in a sham defense, it cannot be con- 
tracted to exclude a fair statement of the facts of the case. The insurer has a right 
as a matter of law to know from the assured the facts upon which the injured 
asserts his claim, in order to determine for itself whether it should contest ot 
attempt to settle the claim.”’ (Italics supplied.) 

The following is taken from the case of U. S. F. & G. Co. v. Williams, 
supra (Md): “The record does not disclose any act of Price which had or could 
have had any effect upon the jury which induced them or in any way caused 
them to render the verdict against himself. There is no evidence in the record 
that Price refused to testify in his own defense or that his testimony varied in any 
manner trom the statement which he had previously given ta the appellant as 
to the manner and cause of the accident.” Held no breach occurred. 

: In { S. Casualty Co. v. Drew. 5 F(2d) 498 (C. C. A. of Cal.) we find the 
following “Reference is made to testimony of one of the attorneys wha were 
conducting the defense in that court, who said that the defendant in error 
never spoke to him about the case during the entire trial, and never assisted him. 
But he did not testify that he ever called upon the defendant in error for assist- 


_, nor did he testify to anything that the latter could have done to assist 
im. 


The following is taken from Rohlf v. Gr. Am. Mut. Indemnity Co., supra 
(Ohio): “We think the finding of the trial court is sustained by the over- 
whelming weight of the evidence. Indeed, it is impossible to read the record 
in this case without finding that there was deliberate and premeditated evasion 
on the part of Chapman of the duties he owed to the company to co-operate in 
the defense, as required by the provisions of the policy. The evidence points 
very strongly to collusion between Chapman and his friend Rohlf to enable 
Rohlf to collect the amount of the claim from the indemnity company. We may 
concede that the company did not have the right to require him to come to Mans- 
held from Toledo, but it did have the right to his assistance and co-operation. 
lf the accident happened under the circumstances stated by Chapman when 
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interviewed in Toledo, there was a perfect defense to the claim made by Rohlf,” 

In the case of Schoenfeld v. N. J. F. & P. G. Co., supra, the assured was the 
only one posssessed of information upon which a perfect defense rested. He made 
a statement of the facts to insurer showing such defense, and left and went to 
Russia, and insurer was unable to get his testimony or his assistance in the 
case of other evidence on the subject. It was held sufficient breach to avoid the 
policy. 

In the case of Bassi v. Bassi, supra (Minn.) the assured refused to aid the 
insurer in defending the action, willfully misinformed it concerning the essential 
facts, and was engaged in assisting plaintiff to defraud insurer by refusing to 
testify to the real facts of the accident. The court held such failure was a breach 
of the contract. Other citations may be given as follows: Roth v. Nat. Auto 
M. C. Co., supra; Taxicab Motor Co. v. Pac. C. C. Co., 73 Wash. 631, 132 P. 
393; Collins’ Ex’rs v. Stand. Acc. Ins. Co., 170 Ky. 27, 185 S. W. 112, Ann] Cas. 
1917D, 59; 3 Blashfield Cyc. of Auto Law, p. 2653, § 29. 

[11] Based upon the evidence, substantially all of which on this subject is 
set out in the statement of facts, our conclusion is that Haltiwanger, as the 
“assured,” by the terms of the policy, did not give reasonable co-operation and 
assistance to appellant in defending the suit against him; that appellant was 
therefore justified in withdrawing from his defense and canceling the protect- 
ion to him. By authority of section 8599 of the Code, a judgment is here directed 
for appellant. 

Reversed and rendered. 
Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


LANGLEY et ux. v. ZURICH GENERAL ACCIDENT & LIABILITY 
INS. CO., Limited. (Civ. 3675.)* 
District Court of Appeal, Third District, California. March 11, 1929. 
Rehearing Denied April 10, 1929. 
275 Pacific Reporter 963. 

6. INSURANCE—ACTION AGAINST AUTOMOBILE LIABILITY INSUR- 
ER, BROUGHT AFTER TIME FOR APPEAL FROM JUDGMENT 
AGAINST INSURED, HELD NOT PREMATURE, DELAY FOR FULL 
YEAR BEING UNNECESSARY (ST. 1919, p. 776; Code Civ. Proc. § 473). 
Under St. 1919, p. 776, providing that in case judgment is secured against in- 

sured automobile owner by injured person action may be brought against insurance 

company, such a judgment is not premature where time for appeal from judgment 
against insured had expired, and no motion to set aside judgment was made, and no 
appeal taken therefrom; it being unnecessary to defer action full year, within which 

defendant could apply to set aside judgment under Code Civ. Proc. § 473. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

7. INSURANCE—IN SUIT AGAINST AUTOMOBILE LIABILITY INSURER 
FOR AMOUNT OF JUDGMENT AGAINST INSURED, IT IS UN- 
NECESSARY TO PROVE LATTER’S INSOLVENCY (ST. 1919, P. 776). 
In action under St. 1919, p. 776, to recover against automobile liability insurer 

— of judgment against insured, it is unnecessary to prove insolvency of in- 

sured. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from Superior Court, Merced County; E. N. Rector, Judge. 

Action by J. B. Langley and wife against the Zurich General Accident & Li- 
ability Insurance Company, Limited, a corporation. Judgment for plaintiffs, and de- 
fendant appeals. Reversed. 

J. Hampton Hoge and L. H. Honey, both of San Francisco (Enid Childs, of 
Berkeley, of counsel), for appellant. 

Edward Bickmore, of Merced, for respondents. : 

JAMISON, Justice pro tem. This case was tried by the court without a jury. 
At the close of plaintiffs’ evidence defendant moved for a nonsuit, and, when said 
motion was denied, declined to offer any evidence. Judgment was thereupon entered 
in favor of the plaintiffs, and the defendant has appealed. 

The facts which are not disputed are, in substance, that on May 17, 1924, one 
W. T. Holland was the owner of a Willys-Knight roadster automobile, and on 
that date appellant insured said W. T. Holland for a period of one year from that 
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date in an amount not exceeding $5,000 against damages arising from death or 
bodily injuries accidentally suffered as a result of the ownership and use of said 
automobile. The policy evidencing the said insurance stated that the assured, W. 
T. Holland, resided at 455 Eighteenth street, Merced, Cal., and that his business 
was that of a painting contractor. 

On May 19, 1924, respondent Lottie M. Langley was a guest of a man whom 
she designated as a Mr. Holland, who was a painting contractor, whose place of 
business was 455 Eighteenth street, Merced, Cal. As such guest she was riding, 
with another guest, a Mrs. Rowe, in a Willys-Knight roadster automobile, which 
was being driven and operated by the said Mr. Holland; that by reason of the 
negligent manner in which the said Mr. Holland drove and operated the said au- 
tomobile, it collided with another vehicle and overturned, whereby the said Lottie 
M. Langley was severely injured. Thereafter she and her husband, J. B. Langley, 
began an action against the Mr. Holland, who was driving the said automobile at 
the time she was injured as aforesaid, for damages resulting to her from said 
injuries. 

This action was prosecuted against said Mr. Holland under the name of W. 
H. Folland. Not being able to secure personal service upon the said Mr. Holland, 
whom the Langleys had sued as W. H. Holland, as aforesaid, upon the affidavit of 
J. B. Langley showing such inability, the court ordered service upon the said W. H. 
Holland by publication of the summons. Service on said W. H. Holland by pub- 
lication having been completed, default was duly entered against him, and a judg- 
ment was thereupon rendered against the said W. H. Holland. 

Respondents commenced the present action against appellant on November 17, 
1925, to recover the amount of said judgment, to wit, the sum of $2,500 and costs, 
setting forth in their complaint the fact of appellant’s insurance of W. T. Holland 
as aforesaid and the rendition of said judgment against W. H. Holland, stating 
therein that the W. H. Holland, named in said judgment, was and is the same per- 
son named as W. T. Holland in the insurance policy issued by appellant to W. T. 
Holland as the owner of the Willys-Knight roadster automobile; that by said 
judgment the loss suffered by the said W. T. Holland growing out of the injuries 
sustained by respondent, Lottie M. Langley, by reason of said accident has been 
ascertained and made certain; and that therefore appellant has become indebted to 
respondents in the amount for which said judgment was rendered, to wit, the sum 
of $2,550.80. Respondents also allege in their complaint that no part of said judg- 
ment has been paid and that the said W. T. Holland is insolvent. 

It is admitted that the provisions of the policy and the provisions of the act of 
the Legislature (Stats. 1919, c. 367, p. 776) require that a judgment be had against 
the assured, making the loss certain, before an action can be maintained against 
the indemnity company. 

Appellant contends that the judgment in the case under consideration should be 
reversed for the reason that no judgment had, prior to the institution of this action, 
been rendered by any court against W. T. Holland ascertaining and determining 
his loss growing out of the aforesaid accident; that the said judgment against 
W. H. Holland is not a valid judgment against W. T. Holland for the reason that 
the service of the summons was by publication, no appearance by the defendant 
was ever had or entered, and there is nothing in the summons so published indicat- 
ing that the action was against W. T. Holland, or any other than W. H. Holland. 

{1, 2} By the common law, since the Norman Conquest, a legal name has con- 
sisted of one Christian name and of one surname. 29 Cyc. 264. And, under the 
well-settled rule that the law recognizes only one Christian name, it has been re- 
peatedly held that the insertion, omission of, or mistake in the middle name, or 
initial in a criminal or civil proceeding is therefore immaterial. 29 Cyc. 265. But, 
as was said by the Supreme Court of Minnesota, in the case of D’Autremont v. An- 
derson Iron Co., 104 Minn. 165, 116 N. W. 357, 47 L. R. A. (N. S.) 236, this rule, 
like most rules of judicial procedure, is not without exceptions. Calling attention 
to the case of State v. Higgins, 60 Minn. 1, 61 N. W. 816, 27 L. R. A. 74, 51 Am. 
St. Rep. 490, where the court said: “It seems to us that it appears on its face that 
the middle letter or initial is material when only the initial of the first name is 
given, * * * The name was written ‘M. F. Higgins’ in the body of the contract and 
in the signature. No one would understand ‘M. J. Higgins’ to mean the same 
person.” 


\nd in the case of First National Bank v. Hacoda Mercantile Co., 169 Ala. 
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476, 53 So. 802, 32 L. R. A. (N. S.) 243, Ann. Cas. 1912B, 599, the court said: 
“We doubt if the common-law doctrine of one Christian name and one surname 
ever really applied (though it has been held to have done so) where the Christian 
name was signed by initials only. The better rule undoubtedly is that, where the 
Christian name is signed by the initials only, the initials taken all together in their 
regular order should be considered as the Christian name for the purposes of sig- 
nature.” In the case of Carney v. Bigham, 51 Wash. 452, 99 P. 21, 19 L. R.A. 
(N. S.) 905, the court said: “At common law, it is true, a legal name consisted of 
one given name and one surname or family name, and mistakes in a middle initial 
or a middle name were not regarded as of consequence. But since the use of 
initials instead of a given name before a surname has become a common practice 
the necessity that these initials be all given and correctly given * * * has become of 
importance in every case and in many absolutely essential to a correct designation 
of the person intended.” 

In the case of Riley v. Litchfield, 168 Iowa, 187, 150 N. W. 81, Ann. Cas. 1917B, 
172, the Supreme Court of that state, in passing upon this question, said: “Where 
the given name is written, then the middle name or letter may be disregarded in 
identifying the individual and where only a letter or letters precede the surname 
such letter or letters, in the absence of any showing to the contrary, are to be 
treated as the given or proper name.” In the case of Gibson v. Foster, 24 Colo. 
App. 434, 135 P. 121, the name appearing in the summons, which was served 
by publication, was A. L. Deleplane, the true name being A. S. Deleplane, the court, 
in passing thereon, said: “The variance in the name of this defendant is too great to 
permit jurisdiction of the person, * * * in the absence of any appearance. * * * 
Courts are cautious in permitting jurisdictions of the person where service is made 
by publication.” 

No case has been called to our attention where this question has been con- 
sidered and determined by the courts of this state. Respondents, in their brief, cite 
a number of criminal cases, but none of them touches upon the question under 
consideration here. The only case that touches this question that this court has 
been able to find among the decisions of the courts of this state is the case of 
Allison v. Thomas, 72 Cal. 562, 14 P. 309, 1 Am. St. Rep. 89 That action was 
brought to quiet title to and interest in certain mining claims which were originally 
owned by John C. McDonald. The defendants claimed title to the property by 
virtue of a judgment by default obtained by them in a justice’s court against John 
McDonell. A copy of the complaint and summons was regularly served upon Mc- 
Donald by the sheriff, but in his return he omitted to show that a copy of the com- 
plaint was served. The court there said that the omission of the initial letter of 
the middle name was of no consequence and did not affect the validity of those 
proceedings, but appeared to base this ruling on the fact that while the justice’s 
record must show jurisdiction, there was in fact jurisdiction by personal service, 
though the return of the officer did not show it. 

There can be no question that an omission of, or the use of the wrong initial, 
does not affect the jurisdiction of the court, where the right party is actually served 
with process and brought into court. 

[3] The judgment in the case of J. B. Langley and Lottie M. Langley v. W. H. 
Holland is not void on its face. It is a valid judgment against W. H. Holland, but, 
of course, would not be a judgment against W. T. Holland unless it was satisfac- 
torily established that the W. H. Holland named in said judgment and the W. T. 
Holland named in the instant case are one and the same person and the said W. T. 
Holland had the notice of said action required by law. 


In the case of Langley v. Holland, one of the plaintiffs, J. B. Langley, made 
the affidavit upon which the order for publication of summons in that action was 
based. In that affidavit he alleged that Holland was concealing himself in order to 
avoid service of process, that his last known place of residence was Los Angeles, 
Cal., general delivery. Upon the filing of said affidavit the court made an order 
for publication of summons and directed that a copy of the said summons and 
complaint be forthwith deposited in the United States post office at Stanislaus coun- 
ty, postage prepaid, addressed to said Holland at Los Angeles, Cal., general de- 
livery, and that in obedience to said order said Langley did place a copy of the 
complaint and summons in a sealed envelope, postage prepaid, addressed to said 
W. H. Holland, painter, at Los Angeles, Cal., and deposited the same in the 
United States post office at Modesto, Stanislaus county, Cal., and that the same 
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was never returned to him, as uncalled for mail. A short time after the findings 
and judgment in the case of Langley v. Holland were filed and the judgment doc- 
keted, James Ross, sheriff of San Bernardino county, served a copy of said findings 
and judgment upon the W. H. Holland named therein and in his certificate of 
service stated that he made legal service of said findings and judgment on W. H. 
Holland, whose true name is W. T. Holland, he being the defendant named in said 
findings and judgment, by personally delivering to him a copy of said findings 
and judgment. 

On May 19, 1925, at least a month before the date of the trial of Langley v. 
Holland, Edward Bickmore, the attorney representing the Langleys in that case, 
wrote to appellant notifying it of the pendency of said action, inclosing a copy 
of the complaint and summons, and suggesting that appellant appear and defend 
the action, calling the attention of appellant to the date of the policy and that it 
covered public service liability for a Willys-Knight roadster automobile; that ap- 
pellant received this letter is evidenced by the fact that its attorney, J. Hampton 


Hoge, replied to Bickmore’s letter on May 25, 1925, stating therein that appellant 
declined to appear in the action. 


It may be that, on a retrial of this case, respondent will be able to produce 
evidence that in fact W. T. Holland received the complaint and summons which was 
mailed to W. H. Holland, painter, at Los Angeles, Cal., general delivery, as afore- 
said. The production of this evidence would be in line with the cases of Peabody 
y. Phelps, 9 Cal. 213; Chaplin v. Superior Court, 81 Cal. App. 367, 253 P. 954, 
and De la Montanya v. De la Montanya, 112 Cal. 101, 44 P. 345, 32 L. R. A. 82, 53 
Am. St. Rep. 165. In the case of Peabody v. Phelps, supra, Field, J., used the 
following language: “Mere cognizance of the existence of the action is not notice in 
the legal sense. To be available, the notice must apprise the party whose rights 
are to be affected, of what is required of him, and the consequences which may 
follow if he neglect to defend the action.” 


[4] We are of the opinion that substantial evidence is wanting of the fact that 
W. T. Holland had actual or constructive notice of the pendency of the action 
brought against him by J. B. Langley and Lottie M. Langley. 

[5] Appellant claims that there is no evidence identifying the car driven by the 
man designated as Mr. Holland as being the car which appellant insured for W. 
T. Holland. No doubt this alleged error can be cured upon a retrial of the case, 
though, as a matter of fact, the inferences that a court or jury could legally draw 
trom the testimony produced by respondents are that the Willys-Knight roadster 
in the possession of Mr. Holland at the time of the accident was owned by him. 
It is a presumption of law “that things which a person possesses belong to him” 
(subdivision 11, § 1963, Code Civ. Proc.), and that the Mr. Holland who was in 
possession of the said Willys-Knight roadster automobile, being a painting con- 
tractor with his place of business at 455 Eighteenth street, Merced, Cal., was the 
W. T. Holland, painting contractor, whose office was at said address and whose 
Willys-Knight roadster was insured by appellant. 

[6, 7) Appellant also contends that the judgment of the Langleys v. Holland 
had not become final when the present action was brought for the reason that the 
full year within which the defendant could apply to set the same aside the judgment, 
under the provisions of section 473 of the Code of Civil Procedure, had not ex- 
pired before the commencement of the present action. We do not see any merit 
in this contention. The act of the Legislature (Stats. 1919, c. 367, p. 776) provides 
that in case judgment is secured against the insured in an action brought by the 
injured party, then an action may be brought against the insurance company. The 
judgment in the case of Langley v. Holland was rendered July 23, 1925. No mo- 
tion to set aside said judgment was made nor appeal taken therefrom. After the 
time for appeal had expired, the present action was commenced and judgment in 
this action was rendered on March 21, 1927. ‘As a basis for bringing the action 
against the appellant, the judgment in the case of the Langleys v. Holland was a 
final judgment when respondents commenced the present action. 

Appellant claims that respondents failed to prove the insolvency of W. T. 
Holland. There was no error in this. Proof of insolvency is unnecessary. Marple 
v. Auto Ins. Co., 82 Cal. App. 137, 255 P. 260; Pigg v. International Indemnity Co. 
(Cal. App.) 261 P. 486. 


Appellant calls attention to some other alleged errors; but under the conclu- 
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sions we have reached we do not consider it necessary to consider them. The 
judgment is reversed. 
We concur: Finch, P. J.; Plummer, J. 


STATE, for Use of TONDI v. FIDELITY & CASUALTY CO. OF 
NEW YORK (No. 6.) 
Court of Appeals of Maryland. March 19, 1929. 
145 Atlantic Reporter 182. 

2. INSURANCE—REPLICATION HELD NOT TO PROPERLY MEET PLEA 
THAT AUTOMOBILE WAS BEING DRIVEN BY REPAIRMAN DE- 
MONSTRATING IT FOR SALE WITHIN EXCEPTION OF INSUR- 
ANCE POLICY BY ALLEGATIONS THAT DRIVER WAS INDIVID- 
UALLY USING AUTOMOBILE WITH OWNER’S CONSENT. 

In an action on an automobile insurance policy stipulating against liability 
while automobile is being operated by owner of automobile repair shop or auto- 
mobile sales agency, replication, not denying that automobile was intrusted by 
owner to repairman for sale, did not properly meet plea by alleging that auto- 
mobile was being operated by driver in his individual capacity with permission 
of owner. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

4. INSURANCE—INSURER HAVING RIGHT TO DEFEND DEATH AC- 
TION BEING BOUND BY FINDING THEREIN, PLAINTIFF CANNOT 
MAKE DENIALS IN REPLICATION INCONSISTENT WITH SUCH 
FINDINGS. 

Beneficial plaintiff. in suit to hold insurer of insolvent automobile operator 
liable for death of decedent, cannot in replication deny facts found in former 
action for death of decedent against insured which insurer had right to defend; 
the situation of the parties being the same as if insurer had been party. 

(For other cases, see Insurance, Dec. Dig. § 641[1].) 

Appeal from Baltimore City Court; H. Arthur Stump, Judge. 

Action by the State of Maryland for the use of Vincent Tondi, father of 
Fulton V. Tondi, individually, against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and plaintiff appeals. Affirmed. 

Argued before Bond, C. J., and Urner, Adkins, Offutt, Digges, Parke, and 
Sloan, JJ. 

J. Cookman Boyd, of Baltimore, for appellant. 

George Ross Veasey, of Baltimore, for appellee. 

Apkins, J. The appellant in this case, in a former suit in which Arthur L,. Bell 
and John F Schwartz were defendants, recove ed a verdict of $5,000, on which 
judgment was entered. On appeal the judgment was reversed as to Bell. The 
cause of action in that case was the accidental killing of the infant son of the 
equitable plaintiff by the automobile of Bell while being driven by Schwartz, and 
the question was whether Schwartz was the agent of Bell or an independent 
contractor. The case is reported in Bell v. State, for Use of Tondi, 153 Md. 
333, 138 A. 227. 

Subsequently suit was brought by the appellant against the present appellee 
on the judgment against Schwartz in the former suit In the narr. it is alleged 
that the defendant by its policy of insurance insured Arthur L. Bell against 
loss from the liability imposed by law upon the assured, and did likewise assure 
any other person, while riding in or operating an automobile belonging to said 
Bell, with his permission, against loss from such liability upon such other per- 
son while operating said automobile on account of bodily injuries accidentally 
suffered, or alleged to have been suffered, by any person by reason of the owner- 
ship, maintenance, or use of any automobile belonging to the said Bell, and to 
pay all costs taxed against the assured in any legal proceeding defended by the 
company, and interest accruing upon the judgment rendered in connection 
therewith, and further agreed that the insolvency of the insured, or of any other 
person driving said automobile as aforesaid shall not release the company from 
damage sustained or loss occasioned during the life of the policy, and, if execu- 
tion, in an action for damages, is returned unsatisfied because of such insolvency, 
the injured may maintain an action against the company for the amount of the 
judgment obtained not exceeding the limits of the policy; that the infant son 
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of the equitable plaintiff was 1un into by an automobile owned by Bell and 
driven by Schwartz with the permission of Bell, and received fatal injuries; that 
a judgment of $5,000 was recovered against Schwartz; that execution on said 
judgment was returned unsatisfied, and the said Schwartz is insolvent, and de- 
mand has been made upon said company to pay said judgment, but it has re- 
fused to pay the same. 

A demurrer to the narr. was overruled, and defendant filed three pleas, viz.: 
(1) Limitations. (2) Sets out the provision in the policy covering other persons 
than the named assured with certain provisos, one of which is as follows: “But 
the provisions of the foregoing paragraph shall not be applicable to a public 
automobile garage, automobile repair shop, automobile sales agency, automobile 
service station, and the agents or employees thereof;” and then avers that at 
the time of the accident said automobile was being operated by Schwartz, the 
owner, of an automobile repair shop, to whom the automobile had been in- 
trusted by the owner tor the purpose of sale, and who at the time of the accident 
was endeavoring to sell said automobile, and for this purpose was engaged in 
demonstrating the same to a prospective customer of his. (3) Sets out the pro- 
vision and proviso in No. 2, and avers that defendant was notified of the pend- 
ency of the suit against Schwartz and Bell with reference to the subject-matter 
of the indemnity which is the basis of the pending suit, and was given an oppor- 
tunity to defend such action; that among the questions which were material 
to recover against Schwartz and/or Bell in the first suit was the nature of the 
occupation of said Schwartz and the character of the business in which he was 
engaged at the time of the accident, and that as a result of the trial it was de- 
termined that the automobile of Bell was, at the time of the accident, being 
operated by Schwartz, the owner of an automobile repair shop, that the auto- 
mobile had been intrusted to him by Bell for the purpose of sale, and that at 
the time of the accident Schwartz was endeavoring to sell it, and for this pur- 
pose was engaged in demonstrating it to a prospective customer. 

Demurer to first plea was sustained, and to second and third pleas over- 
ruled. Plaintiff then filed replication, as follows: To first plea, admitting cor- 
rectness of paragraph quoted from policy, but alleging that at the time of the 
accident the automobile was being operated by Schwartz in his individual ca- 
pacity with the permission of Bell. To the second plea, admitting the quoted 
paragraph but denying (a) that defendant was given opportunity to defend the 
former action; (b) that among the questions which were material to recovery 
against Schwartz and/or Bell in the former suit was the nature of the occupa- 
tion of Schwartz and the character of his business; (c) that as the result of the 
trial of the former action it was determined that said automobile was, at the 
time of the accident, being operated by Schwartz, the owner of an automobile 
repair shop, but asserting that at said time, the automobile was being operated 
by Schwartz in his individual capacity for, and with the permission of, Bell. 

Demurrers to the replications were sustained, and on refusal of plaintiff to 
plead over verdict was rendered in favor of defendant, on which judgment was 
entered for costs. 

Appeal was entered f om the order sustaining the demurrer to replication and 
from the order directing a verdict for the defendant. There was no appeal from 
the judgment otherwise than as above. There is no motion to dismiss the appeal, 
but attention is called by appellee to its irregularity. 

As the appeal was not entered prematurely before the entry of the judgment, 
and, as it is in substance and effect an appeal from the judgment, we are not 
disposed to rest our decision on the irregularity in the form of the appeal. The 
questions before us are the rulings on the demurrers. 


We find no error in the overruling of the demurrer to the narr. If the policy 
had been offered in evidence, it might have been objected to on the ground of 
variance, but it was not before the court when it passed on the demurrer. 

[1] We do not understand that the correctness of the ruling on the demur- 


rers to the pleas is seriously questioned by appellant. We find no error in that 
ruling. 


_ But appellant does challenge most vigorously the ruling on the replica- 
tions. The contention is that the replications are denials of the facts alleged 
in the second and third pleas. It is permissible to reply by the way of traverse, 
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and the replications are not bad for that reason. 1 Poe’s Pleading (4th Ed.) § 
674. 

[2] But it was not an answer to the second plea to say that at the time of 
the accident the automobile was being operated by Schwartz in his individual 
capacity for, and with the permission of, Bell. The replication does not deny that 
the automobile was intrusted by the owner to Schwartz, the owner of an auto- 
mobile repair shop, for the purposes of sale, or that Schwartz at the time of the 
accident was endeavoring to sell the automobile, and for that purpose was en- 
gaged in demonstrating it to a prospective customer. The proviso in the policy 
would have but little meaning if the owner of an automobile repair shop could 
step outside, disassociate himself temporarily from his business, proceed to sell 
a car which for days had been left at his place of business to be sold, and then 
successfully claim that he was not excluded by the proviso. The demurrer to 
the replication to the second plea was properly sustained. 

[3, 4] Our conclusion is the same in regard to the ruling on the demurrer to 
the replication of the third plea. This replication is a categorical denial of most 
of the facts alleged in the third plea. and, in addition, repeats the assertion that 
Schwartz was acting in his individual capacity. As to the denial that defendant 
was given an opportunity to defend the action in the former trial, that is incon- 
sistent with the narr., from which it can be gathered that one of the conditions 
of defendant’s liability to reimburse the assured for any judgment against him 
is its right to defend the suit in which such judgment is recovered. So far as 
the other denials arc concerned, they are, in our opinion, clearly denials of facts 
which were found by this court in the case of Bell v. State, use of Tondi, 153 
Md. 333, 138 A. 227, which was an appeal by one of the defendants in that case 
from the judgment on which the present suit is brought. But appellant earnestly 
contends that the findings in that case are not binding, on appelant here, be- 
cause the parties are not the same, the defendant here not being a party to the 
former suit. We have found, however, that it appears from the narr, that defendant 
had a right to defend that suit; and, that being so, its position, for the purposes 
of this discussion is the same as if it had been a party. The replication does 
not deny it was notified of the pending of the suit. Perkins v. Le Viness, 
134 Md. at page 262, 106 A. 705; United States Fidelity & Guaranty Co. v. 
Williams, 148 Md. 289, 306, 129 A. 660; 31 C. J. p. 460, § 60. 

It may be objected that there is no express reference in the narr. to the 
liability of the indemnity company to pay any judgment that may be recovered 
against the assured depending upon the defense of the suit by the company. But 
the reference to the agreement by the company “to pay all costs taxed against 
the asured in any legal proceeding defended by the company and interest accru- 
ing upon the judgment rendered in connection therewith” is, we think, sufficient. 
For it is inconceivable that the company’s right to defend as a condition to pay- 
ing costs of suit and interest on the judgment should have been reserved and that 
such right should not have been reserved as a condition to its liability to pay 
the judgment itself. 


Judgment affirmed with costs to appellees. 


AINSBERG et al. v. ROYAL INS. CO., Limited. 
Supreme Judicial Court of Massachusetts. Worcester. March 27, 1929. 
165 Northeastern Reporter 682. 

1. INSURANCE—COMPLIANCE, WITH NOTICE AND PROOF OF LOSS 
CLAUSE IS CONDITION PRECEDENT TO RECOVERY ON POLICY 
INSURING AGAINST LOSS BY THEFT OF MERCHANDISE FROM 
INSURED’S TRUCKS (G. L. c. 175, § 99). 

Compliance with notice and proof of loss clause substantially similar to such 
clause in standard fire policy prescribed by G. L. c. 175, § 99, is a condition pre- 
cedent to recovery on policy insuring against loss by theft of merchandise from 
insured’s trucks. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 
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2. INSURANCE—-DECLARATION MUST SPECIFICALLY AVER COM- 
PLIANCE OR EXCUSE FOR NONCOMPLIANCE WITH NOTICE AND 
PROOF OF 1LOSS CLAUSE IN POLICY SUED ON (G. L. c. 231, § 7, 
CL. 12, and § 147, FORM 10(D). 

Declaration, in action on policy insuring against loss by theft of merchandise 
from insured’s trucks, must specifically aver compliance or excuse for noncom- 
pliance with notice and proof of loss clause; general allegations of compliance 
with terms of policy being insufficient under G. L. c. 231, § 7, cl. 12, and section 
47, Form 10(d). 

(For other cases, see Insurance, Dec. Dig. § 634[2].) 

3, INSURANCE.--ABSENCE OF AVERMENT OF COMPLIANCE OR EX- 
CUSE FOR NONCOMPLIANCE WITH NOTICE AND PROOF OF LOSS 
CLAUSE IN POLICY SUED ON IS GROUND FOR DEMURRER TO 
DECLARATION. 

Absence of averment of compliance or excuse for noncompliance with notice 
and proof of loss clause in policy insuring against loss by theft of merchandise 
from insured’s trucks is proper ground for demurrer to declaration in action 
thereon. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


5. INSURANCE—CLAUSE LIMITING TIME FOR ACTION ON POLICY IS 
NOT CONDITION PRECEDENT AND STANDS ON NO FIRMER 
FOOTING THAN ORDINARY STATUTE OF LIMITATIONS. 

Clause in insurance policy requiring that action thereon be brought within 
12 months after loss or within shortest period of limitation permitted under 
laws of state in which policy is issued is a contractual limitation not a condition 
precedent and stands on no firmer footing than ordinary statute of limitations. 

(For other cases, see Insurance, Dec. Dig. §§ 612[1], 622[1].) 

6. INSURANCE—CLAUSE LIMITING TIME FOR ACTION ON POLICY 
MUST BE PLEADED AS DEFENSE, AND IS NOT GROUND FOR DE- 
MURRER, IN ACTION AT LAW. 

Clause in insurance policy, requiring that action thereon be brought within 
12 months after loss or within shortest period permitted under laws of state in 
which issued, must be pleaded by way of defense, and is not ground for demur- 
ret in action at law. 

(For other cases, see Insurance, Dec. Dig. §§ 640[1], 642.) 

7, INSURANCE—DECLARATION IN ACTION ON POLICY INSURING 
AGAINST THEFT FROM INSURED’S TRUCKS NEED NOT ALLEGE 
THIEVES’ IDENTITY. 

Declaration in action on policy insuring against loss by theft of merchandise 
from insured’s trucks need not allege by whom thefts were committed. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

8. INSURANCE—DECLARATION HELD DEMURRABLE FOR NOT AL- 
LEGING THEFTS OF ENTIRE SHIPPING PACKAGES AS PRO- 
VIDED IN POLICY SUED ON. 

Declaration in action on policy, insuring against loss by theft of “entire ship- 
ping package” from insured’s truck, held demurrable for failure to allege that 
thefts which occurred were of entire shipping packages. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


9, INSURANCE—DECLARATION ALLEGING THEFTS OF MERCHAN- 
DISE, SHIPPED BY PLAINTIFFS, FROM INSURED’S MOTOR VE- 
HICLES WHILE IN TRANSIT THEREON, SUFFICIENTLY ALLEGED 
THEFTS THEREFROM UNDER CONDITIONS COVERED BY POL- 
ICY. 

Allegations of declaration in action on policy insuring against loss by theft 
of merchandise from insured’s trucks that certain parts of merchandise shipped 
by plaintiffs were stolen from insured’s motor vehicles while in transit thereon, 
sufficiently averred that thefts occurred from insured’s trucks under conditions 
covered by policy. 


(For other cases, see Insurance, Dec. Dig. § 635.) 
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Report from Superior Court, Worcester County; Henry T. Lummus, Judge. 

Action by Samuel Aisenberg and others against the Royal Insurance Com- 
pany, Limited. A demurrer to the declaration was sustained and the case re- 
ported to the Supreme Judicial Court. Order sustaining demurrer affirmed. 

L.. E. Stockwell, of Worcester, for plaintiffs. 

W. B. Leach, Jr., of Boston, for defendant. 

Ruce, C. J. This is an action of contract upon a policy of insurance issued 
by the defendant to one Hildreth, who assigned to the plaintiffs all his rights tu 
claims arising thereunder. Copy of the policy is annexed to the declaration. In 
general Hildreth by the policy was insured against certain losses arising in con- 
ducting trucking business. Specifically it was agreed that the policy should 
apply on merchandise of the insured’s own or held by the insured “in trust or 
on consignment or on commission while on board” designated motor vehicles 
“against the risks * * * theft of an entire shipping package.” Further aver- 
ments of the declaration are that while the policy was in force the plaintiffs 
shipped by the insured large quantities of merchandise; that while in transit 
on motor vehicles of the insured described in the policy “certain parts of said 
merchandisc” were stolen therefrom; that the plaintiffs recovered judgment 
therefor against the insured, who assigned to the plaintiffs his rights against the 
defendant under the policy; that demand for payment was made upon the de- 
fendant; that “all the terms of said policy have been complied with on the part 
of” the insured and the plaintiffs. 

The defendant demurred to the declaration. 

[1-3] The policy contained a clause entitled, “Notice and Proof of Loss.” This 
clause does not differ in substance and effect from the similar clause in the stan- 
dard form of fire insurance policy in G. L. c. 175, § 99, and varies from it so 
far as here material only in particulars required by the differences in risks insured 
against. A clause of that character often has been held to be a condition pre- 
cedent. Boruszweski v. Middlesex Mutual Assurance Co., 186 Mass. 589, 590, 
72 N. E. 250, and cases there collected. Parker v. Middlesx Mutual Assur. Co., 
179 Mass. 528, 530, 61 N. E. 215. See Larner v. Massachusetts Bonding, etc., 
Co., 238 Mass. 80, 82, 130 N. E. 92; Shapiro v. Security Ins. Co., 256 Mass. 358, 
365, 152 N. E. 370. Since it is a condition precedent, it must be averred specifi- 
cally in the declaration that it was performed or want of performance excused. 
A general allegation of compliance with the terms of the policy is not sufficient. 
G. L. c. 231, § 7, cl. 12; Newton Rubber Works v. Graham, 171 Mass. 352, 50 
N. E. 547; Palmer v. Sawyer, 114 Mass. 1, 13, 14; Marsch vy. Southern New Eng- 
land R. Corp., 230 Mass. 483, 490, 120 N. E. 120; Fried v. Singer, 242 Mass. 527, 
532. 136 N. E. 609. See, also, G. L. c. 231, § 147, Form 10(d). Absence of this 
necessary averment from the declaration is proper ground for demurrer. Lamson 
Consolidated Store Service Co. v. Prudential Fire Ins. Co., 171 Mass. 433, 50 
N. E. 943; Harris v. North American Ins. Co., 190 Mass. 361, 373, 77 N. E. 
493, 4. L. R. A. (N. S.) 1137. See Second a of Universalists v. Royal Ins. 
Co., 221 Mass. 518, 3 529, 109 N. E. 384, Ann. Cas. 1917E, 491. 

It follows that ‘the first two and eight grounds of demurrer, to the effect 
that a cause of action is not set out as required by law, must be sustained. 


[4] The third ground of demurrer, to the effect that the declaration is mis- 
leading and does not give reasonable information, we do not interpret as meaning 
the same as the two preceding grounds. Standing alone, it does not point out 
defects in the declaration. If further information is desired, the provisions of 
G. L. c. 231, § 61, concerning interrogatories, would afford the defendant oppor- 
tunity to secure ample information. 

[5, 6] There was a clause in the policy to the effect that action on the 
policy must be brought within “twelve (12) months next after the happening 
of the loss; provided that where such limitation of time is prohibited by the 
laws of the State wherein this policy is issued,’ then no such action should 
be “sustainable unless commenced within the shortest limitation permitted 
under the laws of such State.” This is a contractual limitation as to time on 
the right of action. It is not a condition precedent. It stands on no firmer 
footing than an ordinary statute of limitations. Castaline v. Swardlick (Mass.) 
163 N. E. 62. It must be pleaded by way of defense and cannot successfully 
be made ground for demurrer in an action at law. Hodgdon v. Haverhill, 
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193 Mass. 327, 330, 79 N. E. 818; McRae v. New York, New Haven & Hart- 
ford R. Co., 199 Mass. 418, 419, 85 N. E. 425, 15 Ann. Cas. 489; Miller vy. Ald- 
rich, 202 Mass. 109, 113, 88 N. E. 441, 132 Am. St. Rep. 480. G. L. c. 231, 
and s. 28, and s. 147, Form 28. The rule in equity is different. Quinn v. Quinn, 
260 Mass. 494, 497. 157 N. E. 641. The fourth ground of demurrer is not well 
taken. 

[7] The fifth ground of demurrer, to the effect that the declaration does 
not allege by whom the thefts were committed, is not sound. There is no re- 
quirement that allegations of that nature must be in the declaration. 

[8] The sixth ground of demurrer is that the declaration fails to allege 
that the thefts which occurred were of entire shipping packages. The in- 
dennity provided in the policy in this respect was for “theft of an entire 
shipping package.” There ought to have been an allegation adequate to show 
that the thefts were of the nature covered by the pol’ cy. This ground of demur- 
rer is good. 

[9] The allegations of the declaration are sufficient to the effect that the 
thefts occurred from motor vehicles of the insured under conditions covered 
by the policy. There is nothing in the seventh ground of demurrer. Davis v. 
H. S. & M. W. Snyder, Inc:, 252 Mass. 29, 34, 35, 147 N. E. 30. 

Order sustaining demurrer affirmed. 


JEDLICKA v. MISSOURI MUT. CASUALTY CO. (No. 20173.) 
St. Louis Court of Appeals. Missouri. March 5, 1929. 
Rehearing Denied March 20, 1929. 
14 Southwestern Reporter (2d) 535. 
INSURANCE—POLICY, FORBIDDING ACTION EXCEPT FOR LOSS AC- 
TUALLY SUSTAINED AND PAID IN SATISFACTION OF JUDG- 
MENT, HELD LIABILITY CONTRACT. 


Policy, providing that no action should be sustained except for loss actually 
sustained and paid in money in satisfaction of judgment duly recovered, after final 
determination of litigation, held to constitute a contract of liability, and not one of 
indemnity. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 

“Not to be officially published.” 

Garnishment proceeding by Elizabeth Jedlicka, an insane person, by Adolph B. 
Schmid, her guardian, against the Missouri Mutual Casualty Company, garnishee of 
Dr. H. H. Shackelford and another. Judgment for plaintiff, and the garnishee 
appeals. Affirmed. 

Roessel & Minton, of St. Louis, for appellant. 

Foristel, Mudd, Blair & Habenicht and James J. O’Donohoe, all of St. Louis, 
for respondent. 

Nipper, J. This is a garnishment proceeding instituted by Elizabeth Jedlicka, 
through her. guardian, against the Missouri Mutual Casualty Company. The pro- 
ceedings grew out of a judgment obtained against Dr. Shackelford and Helen 
Shackelford. Plaintiff obtained judgment against the Shackelfords in the sum of 
$4,971.33. Defendants appealed to this court, and that judgment was affirmed. 
Jedlicka vy. Shackelford (Mo. App.) 270 S. W. 125. Execution was issued upon 
this judgment and the appellant was summoned as garnishee. Upon a trial of the 
garnishment proceedings, a judgment was rendered in favor of plaintiff against the 
garnishee for the amount of the judgment and interest. 


The ground upon which plaintiff recovered judgment against the garnishee was 
that such garnishee was liable on account of an insurance policy issued to the de- 
iendant. This insurance policy contained what is commonly known as a “no action” 
clause. The record discloses that the Shackelfords did not pay the judgment, and 
the insurance company denies liability by reason of this fact and because the 
policy contained the following provision: “E. No suit or action on this Policy, for 
the recovery of any claim, shall be sustainable in any court of law or equity unless 
the Assured shall have fully complied with all the requirements of this Policy, nor 
unless commenced within twelve months next after the happening of the loss, pro- 
vided that where such limitation of time is prohibited by the laws of the State 
wherein this Policy is issued then and in that event no suit or action under this 
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Policy shall be sustainable unless commenced within the shortest limitation per- 
mitted under the laws of such State, and any amount recoverable in any such suit 
shall be limited to the loss actually sustained and paid in money by the Assured in 
full satisfaction of a judgment duly recovered against the Assured after final de- 
termination of the litigation.” i. 

We deem it unnecessary to quote or set out in detail other provisions of the 

olicy. 

. hence states that the only question involved in this case is the construction 
of this provision in the policy, and as appellant states in its brief and argument 
here, the only question is: ‘Does the inclusion of the ‘no action’ clause in this 
contract make it one of indemnity or liability?” 

We had occasion, recently, to have before us and to discuss at some length a 
like provision in an insurance policy, in the case of Goerss v. Indemnity Co. of 
America, 3 S. W.(2d) 272. The particular clause in controversy there provided 
that no action to recover for a loss arising or resulting from claims upon the in- 
sured for damages should be sustained unless such action was brought to recover 
for loss actually sustained and paid in money, after trial of the issues. This policy 
provides that no action shall be sustained except for loss actually sustained and 
paid in money in satisfaction of a judgment duly recovered, after final determin- 
ation of the litigation. 

It would be impossible to draw any legal distinction between the policy in the 
Goerss Case and this one. We went into the question very thoroughly in that 
case, and in a well-reasoned opinion, Commissioner Sutton of this court said in 
writing the opinion that the “no action” clause struck at the very root and purpose 
of the contract and converted the contract from a liability one to a mere reim- 
bursement contract and made the insured’s right of action against the insurer de- 
pend upon a useless and perfunctory act of first paying the liability, and would 
enable the insurer to place one construction on the contract for the purpose of sell- 
ing it and collecting premiums, and another for defeating recovery if there was an 
accident. 

The Goerss Case went to the Supreme Court on certiorari, and the Supreme 
Court on December 31, 1928, handed down an opinion quashing its writ, and sus- 
taining the opinion of this court (State ex rel. Indemnity Co. of America v. Daues, 
13 S. W.(2d) 1059). Therefore, the Goerss Case is the law as interpreted by this 
court. It is not only the law as written at that time, but we think the reasoning 
of that case i$ correct, and the doctrine therein announced, as applied to this case, 
necessarily compels the affirmance of this judgment. 

The judgment of the circuit court is accordingly affirmed. 

Becker, J., concurs. 

Haid, P. J., not sitting. 


BONESTEELE MOTOR CO. v. NATIONAL UNION FIRE INS. CO. OF 
PENNSYLVANIA. 
Supreme Court of Oregon. March 19, 1929. 
275 Pacific Reporter 608. 
INSURANCE—ALLEGATION AND PROOF OF VALUE OF MOTORTRUCK 
AT TIME OF TOTAL LOSS BY FIRE IS REQUIRED. 
In a suit on a fire insurance policy for total loss of motortruck, where there 
was no allegation or proof as to the value of the property insured at the time of 
loss, a judgment of non-suit is not erroneous; policy being a nonvalued policy. 


(For other cases, see Insurance, Dec. Dig. § 645[2].) 

Department 1... 

Appeal from Circuit Court, Marion County; Percy R. Kelly, Judge. _ 

Action by the Bonesteele Motor Company against the National Union Fire In- 
surance Company of Pennsylvania. From a judgment of nonsuit, plaintiff appeals. 
Affirmed. 

Walter C. Winslow, of Salem, for appellant. , 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), for 
respondent. 

McBrine, J. This is an appeal from a judgment of nonsuit, the cause of ac- 
tion being upon an insurance policy issued by the defendant to the Oregon Auto 
Transportation Company, in which plaintiff is named as the beneficiary “as interest 
may appear.” 
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At the time the insurance was written, the truck had been sold by the plaintiff 
to the Oregon Auto Transportation Company under an executory contract, plaintiff 
reserving the title to said truck pending the payment of the purchase price. The 
contract of sale provided that a fire insurance policy should be issued for the pro- 
tection of plaintiff. The policy is for the sum of $1,700. 

At the conclusion of plaintiff’s testimony, the defendant moved for a nonsuit, 
which was granted, from which judgment, plaintiff appeals. 

The policy was issued on the 30th day of January, 1926, and by its terms was 
in effect until the 30th day of January, 1927. It is alleged that-on the 28th day of 
June, 1926, the truck, covered by the insurance policy, was completely destroyed by 
fire, causing a total loss on account thereof. It is alleged that defendant waived 
the proof of loss required by the policy, and that matter is not in issue. 

There is no allegation of the value of the property insured at the time of the 
loss, and no testimony was introduced concerning its value on the happening of 
that event, and the absence of such testimony is specified as one of the grounds for 
the motion of nonsuit. There are other matters involved in the controversy, but 
we do not deem it necessary to a decision of this case to consider them, as we are 
of the opinion that the failure to allege and prove the value of the property at the 
time it was destroyed is fatal to plaintiff's recovery in this case. 

It is contended by the plaintiff that, inasmuch as the complaint was not attacked 
by the demurrer, or otherwise, the facts as shown would have been sufficient to 
have justified the verdict, and that they are also sufficient upon a motion for non- 
suit. Cases are cited wherein it has been held that lack of allegation of the value 
of the property, if not challenged by a demurrer, will be good after verdict, and 
that every reasonable intendment will be invoked to support a complaint after ver- 
dict. Weishaar v. Pendleton, 73 Or. 190, 144 P. 401; Duby v. Hicks, 105 Or. 27, 
209 P. 156; U. S. National Bank v. Holton, 99 Or. 419, 195 P. 823; Nicolai v. Krim- 
bel, 29 Or. 76, 43 P. 865. In our opinion counsel has misconceived the extent to 
which this doctrine may be carried. 

In Nicolai v. Krimbel, supra, the plaintiff charged that “defendant is indebted 
to plaintiff in the sum of ninety-two dollars and twenty-five cents, on account of 
certain goods, wares, and merchandise sold and delivered by plaintiff to defendant 


at the special instance and request of defendant, amounting to the said sum of 
ninety-two dollars and twenty-five cents.” 


The defendant answered without any demurrer to the pleading, and in effect 


pleaded payment for the articles. There was a verdict for defendant, and the 
plaintiff appealed. In that case the court held, in consideration of the facts pleaded, 
that the complaint was good after verdict, among other things, saying: “Where a 
cause of action in favor of the plaintiff against the defendant may be fairly 
gathered from the averments of the complaint, the complaint should be held suffi- 
cient after judgment.” 

There are several distinctions between the facts in that case and the case at 
bar. There, the value of the goods in any event was a fixed quantity, and did not 
depend upon any future contingency. Their value was fixed at the time of the 
sale, and in such a case the presumption would arise in the absence of any allega- 
tion that their value was identical with the cost price. Evidence of the cost price 
of the goods at the time of sale would conclude that branch of the subject irre- 
spective of what became of the goods, or whether or not they deteriorated in value. 
It was a mere defective statement of a cause of action, and the fact that before 
trial defendant was furnished with a statement showing the cost value of each ar- 
ticle was deemed sufficient. Here, we have a case, where six months before the 
loss, a class of property sometimes subject to very great deterioration, and always 
subject to some deterioration in that space of time, was insured for a certain sum, 

with the proviso that the insurer would only be required to pay the insured the 
market value of the property at the time of the loss. We think the authorities 
are pretty well agreed that in cases of this character the insurance value of the 


article furnishes no criterion by which to estimate its cash market value at the 
time of its loss. 


An automobile may be of very great value one day and a mere worthless heap 
of junk a few days thereafter. Such cases are common, and the writer has per- 
sonally seen many such instances. In order to recover, the insured must show, 
by some evidence at least, what the market value was at the time of the loss, and 
not the insured value six months before the loss. 
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This case is different from cases where insurance has been secured upon a 
house, or some building not subject to rapid deterioration, where the value at the 
time of the insurance may furnish some criterion by which to judge its value at a 
later date. 

Another case cited by plaintiff is Maxcy v. New Hampshire Fire Ins. Co., 54 
Minn. 272, 55 N. W. 1130, 40 Am. St. Rep. 325. In that case the loss or damage, 
if any, under the policy, was made payable to one Mitchell, trustee for Emma C, 
Gregg, as her interest might appear. It was alleged that Mitchell, as trustee for 
Mrs. Gregg, held a‘mortgage on the premises for an amount greatly in excess of 
the sum payable under the policy; that no part of the mortgage debt had been 
paid, and that the building was totally destroyed by fire, and that by reason of said 
destruction Mitchell was damaged in the sum of $9,000. Defendant’s counsel called 
attention to the fact that it was not directly averred in the pleading that the in- 
sured building was of any value, or that, through its destruction, the owner had 
suffered any loss or sustained any damage. The court said: “We are of the opinion 
that as against a general demurrer, where it is alleged that the property insured 
has been totally destroyed, and that a mortgagee, to whom the loss has been pay- 
able, under the policy, has sustained loss and damage in a specified sum, the com- 
plaint sufficiently alleges loss and damage to the insured owner.” 

Now note the difference in the allegation in the complaint in that action and the 
case at bar. There, the complaint alleged the total destruction of the property; that 
its value was in excess of the amount of the mortgage; and that the mortgagee 
had sustained loss and damage in a specified sum. Here, it is not alleged that the 
value of the property was in excess of the amount insured, or of any value, or that 
the plaintiff has been damaged in any sum whatever. In fact, it contains no allega- 
tion that plaintiff has suffered any loss by reason of the destruction of the automo- 
bile, nor does it contain any allegation that the property was of any value at the 
time of the loss. The court was simply required to infer that the value of the 
property was $1.700 at the date of the fire by reason of the fact that it had been 
insured for $1,700 six months previously. 

Another case is Phoenix Insurance Co. v. Perkey, 92 Ill. 164. In this case 
the policy was set out in full, and it was stated that plaintiff was insured against 
loss or damage by fire to the amount of $1,800 as follows: “$600 on his one story 
frame shingle roof building occupied by the assured as a saddlery and harness 
store, $1,100 on his stock of saddles and harness, and $100 on his harness maker’s 
tools, all contained therein.” 

The declaration then contained this averment: “The plaintiff avers that after 
the time of the making of the policy, and from thence until the happening of the 
loss and damage hereinafter mentioned, he had an interest in the said property to 
the amount of the said sum so the defendant insured thereon as aforesaid.” 

In this case no plea was entered by the defendant company, but they suffered a 
default. It was contended, on appeal by the defendant, that the declaration was 
fatally defective for the reason that it failed to aver the separate value of each 
class of property which was destroyed. The court criticized the complaint, but 
held it sufficient to support a judgment upon default. It will be noticed that the 
question was not raised as to the lack of allegation of the value of the property 
at the time of the fire, but merely that the values had not been stated separately. 
The complaint showed sufficiently that the plaintiff had an interest in the property 
to the amounts stated at the time the property was destroyed. 

In the case of Continental Ins. Co. v. Bradley, 172 Ky. 549, 189 S. W. 706, the 
allegation of the complaint is as follows: “Plaintiff now states that on the 13th 
day of April, 1915, a fire occurred totally destroying said building and contents, 
which was a complete loss to this plaintiff and greatly in excess of the amount 
plaintiff was insured for in said policy.” : 

The court held upon general demurrer that the allegation as to value and 
amount of loss was sufficient by reason of the fact that plaintiff alleged that there 
was a complete loss, and that it was greater than the amount insured for, so that, 
if the defendant wished further particulars, it should have moved to make the al- 
legation more specific. In effect, the allegation amounted to a statement that the 
value of the property was greater than the amount insured, and, while it would 
seem pretty close to the line, the court was properly justified in its holding. 

In the case of Hegard v. California Ins. Co., 2 Cal. Unrep. 663, 11 P. 594, the 
opinion does not give the language of the complaint as to the value, but we find in- 
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cidentally this statement: “In the complaint the amounts of the losses upon the 
various kinds of property insured were stated separately, and demand for judg- 
ment for the aggregate sum of such losses was made, and that was sufficient for 
the purpose of informing the defendant how much, and on what account, the plain- 
tiff claimed to recover against it.” 

One of the principal contentions in that case seems to have been that the court 
refused to allow evidence of deterioration in the value of the building which had 
occurred prior to the time of its being insured. It is evident that testimony was 
taken on the question of value, the appeal having been apparently taken upon the 
findings of the court, and the case, as we find it, would seem to have little relevancy 
with the contention in this case. 

In the case of Jones v. St. Joseph Fire & Marine Ins. Co., 55 Mo. 342, 345, it 
was said: “The objections to the petition are, that it nowhere alleges the value of 
the property insured, or that it was of any value, or that its destruction was any 
damage to plaintiff. The petition alleges that defendant undertook to insure the 
plaintiff against any loss by fire to the amount of $1,200, on certain property des- 
cribed, and that by said policy the defendant promised to make good unto plaintiff 
all such loss and damage sustained by plaintiff as should happen by fire to the 
property insured, to be paid within six days after proof of loss and due notice. It 
is further stated that on the 20th of October 1871, the said property so insured 
by defendant and at said date owned by plaintiff was totally destroyed by fire. * * * 
These averments of value and loss would seem to be sufficient after verdict. That 
the property insured was totally destroyed by fire would seem to be a distinct aver- 
ment of loss to the amount of the value of the property. That an insurance was 
given on this property to the amount of $1,200, would strongly imply that, at least 
in the estimation of the underwriters, it was at least worth as much as that or 
more. We think the petition good after verdict.” 

In some respects, this would seem to be the strongest case for plaintiff that 
has been cited, but it should be remembered that Missouri has a valued policy law, 
and, in the absence of testimony, it might be well contended that the value stated in 
ithe policy was of itself sufficient evidence of the value at the time of the fire, es- 
pecially in the case of the destruction of the house, which, as before remarked, is 
not usually subject to rapid deterioration, as is the case with an automobile. 


A later Missouri case seems to hold differently as to the modicum of pleading 
and proof required even in cases of valued policies. Thus in the case of Straw- 
bridge v. Standard Fire Ins. Co., 193 Mo. App. 687, 187 S. W. 79, among other 
things, the court said: “Where the property insured is personalty of a changing 
character which is subject to diminution or depreciation, and the policy provides, 
as in this case, that the insurer shall not be liable beyond the actual cash value of 
the property at the time of the loss, the extent of the insured’s demand and of the 
insurer’s liability is, in the case of a total loss, the value of the property at the 
time of its destruction by fire; and this question of the value of the property at 
the time of the fire is open to dispute and litigation. * * * And, in cases where the 
insurance is on personal property of a changing character or which is liable to de- 
preciation from use or injurv, the burden is on the plaintiff to show the value of the 
property at the time of the fire. * * * But in this case we think the plaintiff did fur- 
nish evidentiary facts from which the jury could find that the machine was worth 
at least all that the plaintiff was demanding. It is true plaintiff offered no evidence 
expressly stating, in dollars and cents, the value of the automobile at the date of 
the fire. He did say, however, that ‘the machine was in fine condition so far as I 
know at the time of the fire: the only repairs ever made on the machine was to 
tighten up the engine, which I did myself, and tires.’ * * * With the value of the 
machine on July 24, 1912, conclusively fixed at $2,000, the only diminution on the 
value thereof, which could be considered in determining the loss for which pay- 
ment can be demanded as insurance, is the inherent depreciation in the machine 
itself through use, injury, or damage, accruing to it subsequent to the date of the 
policy. * * * The evidence was that the machine was not used but was put away dur- 
ing the months between December 1, 1912 and April 1, 1913, though used the rest 
of the time elapsing since the policy was issued. If, now, the machine was worth 
$2,000 July 24. 1912, and was not used during the winter months, and was in fine 
condition on July 10, 1913, the date of the fire, this was a sufficient showing of 
tacts from which the jury could infer that the machine, on the day it burned, was 
worth all that the plaintiff was demanding because they could say a machine run 











214 The Insurance Law Journal, Vol. 73 


[July, 1929 


























































only in the summer months, and put away and housed during the winter months, 
and in fine condition needing no repairs except tires which it got, would not depre- 
ciate from use or damage, inherent in the machine, to the extent of $500 or more 
than that, which it would be necessary to find in order for the loss to fall below 
what plaintiff was demanding.” 

It will be noticed that in the case at bar the policy was not a valued policy, 
and a valued policy might in itself furnish some evidence of the value of the prop- 
erty, although Strawbridge v. Standard Fire Ins. Co., supra, would seem to hold 
differently and materially modify the holding in Jones v. St. Joseph Fire & Ma- 
rine Ins. Co., supra. 

A careful examination of all the authorities cited by plaintiff does not satisfy 
us that it is competent for a suitor to recover in an action upon a policy, which 
agrees to pay only the cash market value at the time of the loss, by simply showing 
the value of the machine six months before the loss occurred. 

Berry Automobiles (4th Ed.) § 1914, states the rule as follows: “Where suit 
is brought to recover on an insurance policy covering an automobile, the burden is 
on the plaintiff to show the value of the car at the time of the loss, and proof of 
value at the time the policy was issued, without other testimony showing how the 
car had been used and the condition at the time it was stolen as compared with 
condition at the time it was insured, or other facts from which the value of the 
car at the time of the loss can be ascertained, is insufficient.” 

In German Fire Insurance Co. v. Charles Von Gunten, 13 Ill. App. (13 Bradw.) 
593, it is said: “It was incumbent upon the plaintiff to aver and prove the extent 
of his loss.” 

In Germier v. Springfield Fire & Marine Ins. Co., 109 La. 341, 345, 33 So. 361, 
363, it is said: “We are of opinion that the testimony of the plaintiff, giving only 
the original cost price of movables, a large proportion of which had been in use 
for several years, falls somewhat short of establishing their value for the purposes 
of this case.” 

In Home Insurance Co. v. National Bank, 88 Tenn. 369, 379, 12 S. W. 915, 918, 
the court remarks as follows: “It is said by counsel for the insured that the proof 
that the bank sought $3,000 of insurance, and that the agent fixed it at $2,000, 
coupled with the fact that the loss was shown to be a total one, furnishes evidence 
of value of property destroyed sufficient to sustain the judgment. We do not think 
so. It may show the estimate placed by the assured and the insurer upon the 
property at the time of the insurance, but does not show the actual cash value of 
time of loss, some months thereafter.” 

In Ramsey v. Underwriter’s Ass’n, 71 Mo. App. 380, 382, the court says: “At 
the commencement of the trial the defendants objected to the introduction of any 
evidence, for the reason that the petition failed to state a cause of action. The 
specific objection to the petition is that it fails to allege the value of the goods at 
the time of their destruction. This objection should have been sustained. It has 
been decided by us that such an averment is essential in a suit on a policy of fire 
insurance. Story v. Insurance Company, 61 Mo. App. 534.” 

In Sappington v. Insurance Co., 72 Mo. App. 74, 75, we read as follows: “Ob- 

jection is made to the sufficiency of the petition. We must hold the objection good. 
The petition nowhere alleges the value of the property destroyed. It does allege 
that plaintiff ‘had an interest’ in the property insured to an amount exceeding the 
amount of insurance. This can not be accepted as an allegation of the value of 
the property. The value should have been plainly alleged.” 
_ In City of De Soto v. Insurance Co., 102 Mo. App. 1, 5, 74 S. W. 1, 2, discuss- 
ing the proof of value of personal property described, it is said: “The only testi- 
mony directed to this issue was the statement of the mayor who, without specify- 
ing or detailing the nature of the property, testified that it had cost between two or 
three hundred dollars when new; that it had been in the buildings destroyed about 
six months in use by the small-pox patients, and he did not know what it was 
worth at the time it was consumed. The burden was on plaintiff to establish the 
value of such property,” and such proof was held insufficient and the judgment was 
reversed. 

Other cases are cited by both counsel, bearing, perhaps to some extent, upon 
the question now being considered, but we have failed to find any case that holds 
that a plaintiff can recover in the absence of any allegation as to the value of the 
property and at the time of the loss, and in the absence of any evidence whatever 
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as to its value at any time, excepting the fact that it was insured for a particular 
sum. ‘j ‘ 
Another question is raised as to the right of plaintiff to recover after having 
made an assignment of the contract of sale and the note accompanying it to another 
party, but, believing that the failure to allege and prove value is conclusive in this 
case, we will not enter into the discussion of that phase of it at this time. 

The judgment of the lower court is affirmed. 

Coshow, C. J., and Rand, and Rossman, JJ., concur. 


MURPHY v. BELT AUTOMOBILE INDEMNITY ASS’N. 
Supreme Court of Pennsylvania. Jan 7, 1929. 
145 Atlantic Reporter 127. 

PRINCIPAL AND AGENT—LIABILITY INSURER PAYING AMOUNT 
OF POLICY TO IT'S ATTORNEY, ALSO REPRESENTING JUDG- 
MENT DEBTOR WHO ACCEPTED PROCEEDS, PERMITTING DE- 
DUCTION FOR FEES, HELD DISCHARGED. 

Liability insurance company, after entry of judgment against person op- 
erating automobile with insured’s permission, held discharged from liability, as to 
trustee in bankruptcy of judgment debtor, by payment of amount of policy 
to its attorney, who defended the damage suit, where attorney also represented 
the insured and the judgment debtor and indorsed the check as attorney for the 
judgment debtor, who accepted part of proceeds permitting attorney to retain 
the balance as atorney’s fees, since attorney acted as agent for judgment debtor. 

(For other cases, see Principal and Agent, Dec. Dig. § 92[2].) 

Appeal from Court of Common Pleas, Philadelphia County; Horace Stern, 
President Judge. 

Action by John T. Murphy, Junior, trustee for the estate of John Ross, 
Senior, bankrupt, against the Belt Automobile Indemnity Association. Judg- 
ment for plaintiff, and defendant appeals. Reversed and rendered. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
Sadler, and Schaffer, JJ. 

Thomas E. Comber, Jr., of Philadelphia, far appellant. 

Frank J. Eustace, Jr., of Philadelphia, for appellee. 


WALLING, J. This appeal is by defendant from judgment for plaintiff in an 
action on an automobile liability insurance policy. On May 26, 1921, a judg- 
ment of $14,000 was entered in favor of Lawrence R. McAdoo et al. against John 
Ross, Sr., in an action of trespass for personal injuries, the result of an auto- 
mobile accident. At the time, Ross was driving the car of his brother, William 
Charles Ross, of Philadelphia, whose car was covered by a $5,000 liability policy 
in the defendant company. This policy provided, inter alia, that: “If the sched- 
ule of warranties attached to this contract shows that said automobile is used 
for pleasure purposes only, then this paragraph shall also protect to the same 
extent and amount on the same terms and subject to the same conditions as it 
does the subscriber named in this contract, any person or persons over 16 years 
of age while riding in or operating the said automobile (for private pleasure or 
business calls excluding commercial delivery) with:the permission of said sub- 
scriber named in this contract.” By virtue of this and other provisions of the 
policy, the said judgment created a prima facie liability in favor of John Ross, 
Sr, to the amount of $5,000 Lincoln L. Eyre, Esq., late of the Philadelphia Bar, 
had represented the insurance company in the defense of the McAdoo suit, and 
in the closing stages of the case was retained personally by John Ross, Sr., and 
was also attorney for William Charles Ross. About July 1, 1921, Eyre, realizing 
that the insurance company had no defense, and ostensibly to forestall an at- 
tachment on the McAdoo judgment, wired and wrote the company at its head 
office in Illinois urgently requesting that it send a check of $5,000, payable to his 
order as attorney for William Charles Ross. His letter of July Ist, stating, inter 
alia: “It all gets back to the fact that the Belt [the defendant] owes this money 
either to the insured or John Ross and as I am attorney for boh of them as well 
as the Belt, a payment at once to me is a satisfaction of the policy and is the 
only method by which to block the attachment which I am looking for at any 
moment.” In this correspondence he also promised to retain the money to await 
developments or until the company consented to its transfer to Ross. On July 
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6, 1921, the company sent Eyre a $5,000 check payable to his order as attorney 
for William Charles Ross. He so indorsed it and received the money. It was 
mutually understood that while the policy was in the name of William Charles 
Ross, John Ross, Sr., was the real beneficiary, and the former made no-claim 
thereunder. The latter was in California and did not return to Philadelphia until 
the early summer of 1922. Eyre then informed him of the receipt of the $5,000 
in settlement of the policy, and from time to time made John Ross, Sr., payments 
thereon amounting in all to $2,000, and was permitted by the latter to retain the 
balance for legal services. John Ross, Sr., recognized the payment to Eyre, at- 
torney for William Charles Ross, as a full satisfaction of the policy, and never 
made any claim against the insurance company thereon. 

Early in 1924, John Ross, Sr., filed a voluntary petition in bankruptcy, and 
in due course John T. Murphy, Jr., was made trustee of his estate. On May 21, 
1927, the trustee brought this suit against the Belt Automobile Indemnity Asso- 
ciation, defendant. The jury, in effect, found that as a matter of fact the $5,000 
check was paid to Eyre as agent for the company, and that it was liable to plain- 
tiff on the policy for the entire $5,000 with interest, less the $2,000 paid to Ross. 
This appeal by defendant is from judgment entered upon the verdict. 

The judgment cannot be sustained. Eyre occupied the dual position of at- 
torney for the insurer and the insured. In urging the company to pay he was 
acting ostensibly for it, but when he received the check expressly as attorney 
for the insured he represented him, as he also did when he promised the company 
that the $5,000 check should satisfy the policy. That by prompt action the 
insured might have repudiated the settlement made with and the payment made 
to the attorney is possible. Ross, however, not only failed to repudiate the tran- 
saction, but ratified it and never made any claim against the company. After 
such ratification, at least, it was a matter between John Ross, Sr., and his at- 
torney. The defendant never attempted to reclaim the $5,000 or any part of it, 
or to prevent its payment to Ross. The legal effect of the transaction, especially 
when ratified by the insured, was to discharge the defendant from further lia- 
bility. This is an action on a contract, and the statement contains no allegation 
of fraud or bad faith or of any attempt to defraud the creditors of Ross. The 
latter could have made such settlement direct with the company and so could 
his attorney with his approval. 

A provision in the policy stipulates that suit on it must be brought within 
twelve months after the right of action accrues. What if anything defendant 
did to waive that or justify the bringing of this suit practically five years after 
the right was barred under this provision we need not decide. ; 

The judgment is reversed and is here entered for the defendant non obstante 
veredicto. 


DEUTSCH v. EXCHANGE OPERATORS, Inc.; et al. 
Supreme Court of Pennsylvania. March 18, 1929. 
145 Atlantic Reporter 697. 

INSURANCE—RIDER, INSURING AUTOMOBILE AGAINST THEFT NOT 
CONNECTED WITH FIRE OR ACCIDENT POLICY, STIPULATION 
REQUIRING PARTICULAR PROOF OF LOSS DID NOT REQUIRE 
SUCH PROOF. 

Under policy insuring automobile and providing that, if claim be made by 
reason of fire or accident, statement or proof of loss should be made on blanks 
furnished by insurer within 30 days insured was under no obligation to furnish 
any particular kind of proof of loss where automobile was stolen where rider 
relating to theft was attached to policy, but there was no stipulation connected 
with indorsement that insured should furnish any particular proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 


Appeal from Court of Common Pleas, Northampton County; R. C. Stewart, 
President Judge. 


Action by Arnold Deutsch against Exchange Operators Inc., and others. 
From a judgment for plaintiff, defendant named appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, .Simpson, Kephart, 
Sadler, and Schaffer, JJ. 
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Fletcher W. Stites, of Philadelphia, and Asher Seip, of Easton, for appell- 
ant. 

Frank P. McCluskey of Easton for appellee. 

Per Curtum. In this action by Arnold Deutsch to recover on an insurance 
policy issued by defendant corporation, the defense was that plaintiff had not 
furnished a written proof of loss, in the manner and with the time “stipulated 
in the policy”; judgment was entered on a verdict for plaintiff, and defendant 
has appealed. 

The policy in question issued April 21, 1921, insured plaintiff in the sum of 
$2,850 “against actual loss or damage * * * to the body, machinery, equip- 
ment or parts” of the automobile in question. The writing provided as follows: 
“The assured, upon the occurence of fire or an accident, shall * * * send immedi- 
ate written notice thereof to the home office of [defendant] or to a duly author- 
ized agent * * * and, if a claim is to be made hereunder by reason of such 
fire or accident, a further statement or proof of loss shall be made upon blanks 
suplied by [defendant] within thirty days after the occurence of such loss” 
(the italics are ours); further, that the amount of defendant’s liability should 
“be payable thirty days after acceptable proofs of such loss or damage as re- 
quired herein shall have been made in writing and presented at the home office 
of [the defendant] at Philadelphia, * * * signed and sworn to by the assured.” 

It will be noticed that these provisions, by their express terms, 1efer to losses 
due ta “fire or accident.” The loss for which this suit was brought was due to 
the theft of the automobile, which was stolen from defendant shortly after he 
had paid $2,850 for it, and, when recovered, was so totally destroyed that the 
dealer from whom the machine had been purchased stated, as to its condition, 
that, “it was ready to go to the graveyard; the car was stripped * * * of 
everything that was worth anything,” showing a total loss. But defendant con- 
tends that plaintiff’s loss, whatever it was, had to be preliminary supported by the 
particular form of written proofs of loss stipulated for in the body of the policy; 
and to show that the policy required such proofs of loss in case of theft, de- 
fendant points to rider, or endorsement, thereon which reads thus: “Full Cover- 
age—Theft. Two—By Theft, Robbery, or Pilferage by persons other that those 
in the employment service or household of the assured.” Defendant fails, how- 
ever, to show any stipulation connected with this endorsement that the assured 
shall furnish any particular sort of proof of loss in case of theft; and, as pre- 
viously suggested, the stipulation on that point in the body of the policy is a 
restricted one, as opposed to a general one. Viewing this policy as a whole, with 
all of its riders, we conclude that plaintiff was not under obligation to furnish 
any particular kind of proof of loss, and we agree with the court below that the 
evidence submitted to the jury was ample to warrant a finding that, within a 
reasonable time, in fact, within the thirty days mentioned in the policy, plaintiff 
did furnish ample proof of loss to W. P. Madden, defendant’s local agent, in ac- 
cord with the notice at the head of the policy, which reads: “Send prompt no- 
tification of loss or damage to W. P. Madden, Agent, Room 610 Commonwealth 
Building, * * * Allentown, Pa.” 

The judgment is affirmed. 


UNITED STATES FIDELITY & GUARANTY CO. et al. v. ALLEN. 
Supreme Court of Tennessee. March 16, 1929. 
14 Southwestern Reporter (2d) 724. 

1 AUTOMOBILES—FORMER OWNERS OF PUBLIC CONVEYANCE, 
AND THEIR INSURER, HELD LIABLE FOR DEATH FROM OPERA- 
TION THEREOF, WHERE NO NOTICE WAS GIVEN OF SALE (Priv. 
Acts 1925, c. 729: Acts 1919, c. 149, §§ 23, 24; Acts 1921, c. 162; Acts 1923, 
ce. 59), 

Persons in whose name automobile was registered, and their insurer, held li- 
able for death resulting from operation thereof as public conveyance, under Priv. 
Acts 1925, c. 729, Acts 1919, c. 149, §§ 23, 24, Acts 1921, c. 162, and Acts 1923, c. 
59, and it was no defense that automobile had been sold to codefendant some 
weeks prior to accident, where no notice of change of ownership was given to 
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county court clerk, and same license plates were used, and transferee filed no 

bond for protection of public. 

(For other cases, see Automobiles, Dec. Dig. § 197[1].) 

2. AUTOMOBILES—PROVISION MAKING STAT'E BENEFICIARY FOR 
PUBLIC RENDERS LIABILITY INSURER LIABLE FOR INJURIES 
IN OPERATION OF PUBLIC CONVEYANCE, NOTWITHSTANDING 
UNDISCLOSED CHANGE OF OWNERSHIP. (Priv. Acts 1925, c. 729; 
Acts 1919, c. 149 §§ 23, 24; Acts 1921, c. 162; Acts 1923, c. 59). 

Provision in liability policy, covering losses from operation of car as public 
conveyance, to the effect that the state of Tennessee, for the use and benefit of 
the public, was the real beneficiary, makes insurer liable to persons injured, not- 
withstanding change of ownership of automobile, where no notice of transfer 
is given county court clerk, under Priv. Acts 1925, c. 729, Acts 1919, c. 149 8§ 
23, 24, Acts 1921, c. 162 and Acts 1923, c. 59. 

(For other cases, see Automobiles, Dec. Dig. § 94.) 

Certiorari ta Court of Appeals, on Appeal from Circuit Court, Davidson 
County; E. F. Langford, Judge. 

Suit by W. H. Allen, as administrator, against the United States Fidelity & 
Guaranty Company, C. O. Jones and Clay Dillon, doing business as Jones & 
Dillon, and another. Judgment in plaintiff's favor against all the defendants was 
affirmed hy the Court of Appeals, and defendants namede apply for ceritorari. 
Petition for certiorari denied. 

IL. M. Davis, George J. Gale, and Wm. Hume, all of Nashville, for plaintiffs 
in error, 

W. A. Guild, of Nashville, for defendant in error. 

GREEN, C. J. This suit was brought by W. H. Allen as administrator of his 
11 year old child, to recover damages for the death of the latter, who was struck 
and killed by an automobile. Cloyd Neel seems to have owned the car at the 
time of the accident, and it was operated by an agent of Neel in the business of 
carrying passengers for hire between Gallatin and Nashville. C. O. Jones and 
Clay Dillon, doing business as Jones & Dillon, and the United States Fidelity & 
Guaranty Company, along with Neel, were made defendants to the suit, and there 
was a judgment against all said defendants in the trial court which was affirmed 
by the Court of Appeals. 

A petition for certiorari has been filed by Jones & Dillon and the United 
States Fidelity & Guaranty Company. The INbility of Neel is not contested by 
this petition but it is insisted that Neel alone is liable. 

[1] It appears from the proof that prior to April 26, 1927, the car which killed 
the little boy was owned and operated as a public conveyance between Gallatin 
and Nashville by the firm of Jones & Dillon. Pursuant to chapter 729 of the Pri- 
vate Acts of 1925, Jones & Dillon procured from defendant Guaranty Company a 
bond or insurance policy payable to the state of Tennessee, binding the princi- 
pals and the insurer to make compensation to those injured in person or property 
by the negligent operation of such vehicle. The said policy was issued by de- 
fendant Guaranty Company December 3, 1926, and ran for one year. 

Under the provisions of chapter 729 of the Acts of 1925, any person injured 
in person or property by the negligent operation of such a motor vehicle is en- 
titled to institute suit jointly against the owner or. operator of said machine and 
the obligor or insured on said bond or policy. 

A rider attached to the policy issued by defendant Guaranty Company con- 
tains this language: 

“It is further understood and agreed and a part of the consideration of the 
issuance of this policy, that, regardless of the name of the party designated as 
beneficiary, the real beneficiary is the state of Tennessee for the use and benefit 
of the public as set out in said act.” 

On April 26, 1927, about three weeks before the Allen boy was killed, Jones 
& Dillon sold this particular automobile to defendant Neel, and, as stated above, 
Neel seems to have been operating the car as a public conveyance through his 
agent at the time of the accident. Although he had been so operating said ma- 
chine for this length of time, Neel himself had made no attempt to comply with 
the provisions of chapter 729 of the Private Acts of 1925, had filed no bond tor 
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the protection of the public as required by that statute, and the machine still bore 
the license plates issued to Jones & Dillon by the county court clerk of David- 
son county. None of the parties had given notice to the county court clerk of 
any change of ownership in the car, nor had any assignment of the policy or 
bond issued to Jones & Dillon been made to Neel. 

Upon the facts stated, we think the courts below properly held Jones & 
Dillon and the defendant Guaranty Company liable. 

Chapter 149 of the Acts of 1919, in section 23, provides: 

“That every dealer o rother person selling an automobile, auto truck, motor- 
cycle, electric automobile or truck, or other motor vehicle, either new or second- 
hand, to any person in the state of Tennessee, shall within three days from date 
of sale notify the county court clerk of said sale, giving the name and address of 
purchaser, make, horse power and number of motor vehicle.” 

Section 24 of said act provides that any person who fails or refuses to no- 
tify the county court clerk of such sale and who fails or refuses to otherwise 
comply with the provisions of section 23 shall be liable to fine, ete. 

Our statutes requiring the registration of automobiles were enacted not alone 
for revenue purposes, but as a means of identification. of the owner of any ma- 
chine negligently operated to the damage of person or property and by way ot 
protection to those so injured by such negligent operation. 

Chapter 162 of the Acts of 1921 and chapter 59 of the Acts of 1923 provide 
that, in an action for damages inflicted by the operation of an automobile, proof 
of registration of such car in the name of any person is prima facie proof of 
ownership, and that proof of ownership is prima facie evidence that the car was 
being operated under the authority and on the business of the registered owner 
at the time the damages were inflicted. 

In the case before us, Jones & Dillon made no attempt to comply with the 
provisions of section 23 of chapter 149 of the Acts of 1919. They ignored the 
requirement which the law attached to every sale of an automobile. The statute 
makes such conduct penal. 

Since the policy of the law has been so plainly declared by the statutes re- 
ferred to, we think neither Jones & Dillon nor their insurer can be permitted to 
denude themselves of liability for the negligent operation of an automobile which 
has bene disposed of in a manner forbidden by law. Jones & Dillon cannot be 
permitted to set up illegal conduct to escape responsibility imposed by statute 
upon the registered owner of an automobile. 

[2] It is asserted by defendant Guaranty Company that its liability should be 
measured by the liability of Jones & Dillon to the extent of the policy. We think 
that much is true, but the liability of defendant Guaranty Company might very 
well be rested on another ground. The rider attached to the policy issued sets 
out that the real beneficiary of said policy is the state of Tennessee for the use 
and benefit of the public. This being true the rights of the public would be simi- 
lar to those of a mortgage under a fire insurance policy bearing the standard 
mortgage clause. A transfer of the interest of the mortgagor, or other acts 
by the mortgagor, might avoid the policy as to him; but such conduct on the 
part of the mortgagor would not effect the rights of the mortgagee without no- 
tice. Laurenzi v. Insurance Co., 131 Tenn. 664, 176 S. W. 1022; Joyce on Insur- 
ance (2d Ed.) § 2795. 

For the reasons stated, the petition for the writ of certiorari is denied. 
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CASUALTY 


NORWICH UNION INDEMNITY CO. v. H. KOBACKER & SONS CO. 
Circucit Court of Appeals, Sixth Circuit. March 15, 1929. 
No. 5103. 
31 Federal Reporter (2d) 411. 

1. INSURANCE—INSURED HELD CHARGED WITH KNOWLEDGE OF 
BURGLARY POLICY PROVISIONS, EVEN IF NOT READ, AND RE- 
GARDLESS OF BY WHOM ANSWERS SUPPLIED. 

Insured must be charged with knowledge of provisions of burglary policy, 
without regard to whether it was read, or by whom answers to questions were 
supplied, where policy provided that statements and answers to such questions 
were warranted by assured tc be true. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


2. INSURANCE—MISTAKE OF INSURER’S AGENT, ASSUMING TO 
ANSWER QUESTIONS IN APPLICATION FOR BURGLARY POLICY, 
RESPECTING FUTURE CONDUCT’ OF INSURED, DID NOT ALTER 
POLICY. 

Statements in application for burglary policy, made part of policy, that two 
private watchmen would be employed on premises when not regularly open for 
business, and that watchmen would make hourly rounds and record same on 
watchman’s clock, being wholly prospective in nature, past practices, even though 
insurer's agent was charged with knowledge of them by assuming to supply 
answers to such questions in application, would not be controlling as to future, 
and agent’s mistake as to intended future practice could not, in action at law, 
effect an alteration of terms of policy, which provided that no such alteration 
should be valid, unless signed by an executive officer of company. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INSURANCE—ANSWERS TO QUESTIONS IN APPLICATION, SO FAR 
AS RESPONSIVE, CONSTITUTED “PROMISSORY WARRANTIES,” 
REQUIRING LITERAL COMPLIANCE THEREWITH. 

In so far as answers to questions in application for burglary policy were 
responsive to questions propounded and asked as part of application, and basis 
of acceptance or rejection of risk, they constituted “promissory warranties,” with 
which literal compliance is required as condition of liability attaching. 

(For other cases, see Insurance, Dec. Dig. § 267.) 


4. INSURANCE—ANSWER TO QUESTION IN APPLICATION FOR 
BURGLARY INSURANCE RESPECTING WATCHMAN HELD “PROM- 
ISSORY WARRANTY” ONLY TO EXTENT OF AFFIRMATIVE 
ANSWER, BUT NOT AS TO NUMBER OF WATCHMEN. 

Where question, in application for burglary insurance policy, whether a private 
watchman would be on duty at all times when premises were not regularly open for 
business, was answered “Yes—two,” word “yes” constituted a promissory warranty 
as respects performance, but the word “two,” being unresponsive and gratuitously 
supplied, did not bind assured to a strict warranty for employment of two watchmen. 


(For other cases, see Insurance, Dec. Dig. § 267.) 


6. INSURANCE—STATEMENT IN APPLICATION FOR BURGLARY IN- 
SURANCE THAT TWO WATCHMEN WOULD BE MAINTAINED 
HELD PART OF CONTRACT REQUIRED TO BE SUBSTANTIALLY 
PERFORMED. 

Where question, in application for burglary insurance policy, whether a private 
watchman would be on duty at all times when premises were not regularly open 
for business, was answered “Yes—two,” held that, though word “two” was not 
technical warranty, nor within strict definition of insurance representations, such 
answer constituted an agreement by insured to maintain two watchmen at all times 
while policy was in force, and required substantial performance thereof as con- 
dition precedent to liability attaching. 

(For other cases, see Insurance, Dec. Dig. § 267.) 
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7, INSURANCE—COURT COULD NOT SAY AS MATTER OF LAW THAT 
ONE WATCHMAN SIGNALING OUTSIDE AGENCY WAS SUBSTAN- 
TIAL PERFORMANCE OF AGREEMENT TO EMPLOY TWO WATCH- 
MEN RECORDING HOURLY ROUNDS ON CLOCK. 

Court could not say as a matter of law that one watchman on insured premises, 
at times when they were not regularly open for business, employed to signal to an 
outside central station at least hourly, was substantial performance of agreement in 
burglary insurance policy at all times to employ two watchmen recording hourly 
rounds on a watchman’s clock, though they may be regarded by underwriters as 
affording equal protection to insurer. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

8. INSURANCE—INSERTION IN BURGLARY POLICY OF WRONG PRO- 
VISION RESPECTING WATCHMAN PROTECTION THROUGH MU- 
TUAL MISTAKE REQUIRES REFORMATION IN EQUITY AND NO 
LAW ACTION CAN BE MAINTAINED THEREON. 

Ii employment of one watchman signaling to an outside agency was, in insur- 
ance business, the full equivalent in protection to two watchmen recording rounds 
on a watchman’s clock, and by mutual mistake the wrong provision was inserted 
in burglary policy, insured must seek relief by reformation of contract on equity 
side of court, and no action can be maintained at law on contract as if so reformed. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 


In Error to the District Court of the United States for the Eastern Division of 
the Southern District of Ohio; Benson W. Hough, Judge. 

Action by the H. Kobacker & Sons Company against the Norwich Union In- 
demnity Company. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 

Frank X. Cull, of Cleveland, Ohio (Bulkley, Hauxhurst, Jamison & Sharp and 
Raymond G. Hengst, all of Cleveland, Ohio, on the brief), for plaintiff in error. 


James I. Boulger, of Columbus, Ohio (E. J. Schanfarber, of Columbus, Ohio, on 
the brief), for defendant in error. 


Before Moorman, Hicks, and Hickenlooper, Circuit Judges. 

_ HickeENLooper, Circuit Judge. This was an action at law, brought by the de- 
fendant in error to recover upon a policy of burglary insurance. No formal appli- 
cation was made by the insured, but answers to certain questions in the schedule were 
supplied by the soliciting agent upon his then mistaken understanding of the facts. 
Such schedule contained inter alia the following: 

“Schedule. 

“The following statements, No. 1 to 8, inclusive, are hereby made a part of this 
policy and are warranted by the assured to be true. 

* * * * y x 

“S(b) A private watchman employed exclusively by the assured will be on 
duty within the premises at all times when the premises are not regularly open for 
business, while this policy is in force (yes or no). 

“Yes—two. 

“(c) The watchman described in paragraph (b) will make hourly rounds and 
record same on a watchman’s clock, or will signal an outside central station at least 
hourly (state which). 

“Hourly rounds record on watchman’s clock.” 


At the time of the burglary occasioning the loss only one watchman was on 
duty, but he signaled hourly to an outside agency. On behalf of the insurer it is 
claimed that the quoted provisions of the policy were warranties, specifically made 
so by the contract, and that literal compliance therewith was a condition precedent 
to recovery. On behalf of the insured it is contended that the answers to the ques- 
tions were supplied by the insurer’s agent under the belief that they represented the 
true practice of the insured; that the policy was not read after delivery nor its 
terms specifically called to the attention of the insured; that under such circum- 
stances the insurer must be charged with responsibility for any error therein; and 
that such answers were at best representations and not warranties, and one watch- 
man signalling to an outside agency was the recognized full equivalent and substan- 
tial performance of a representation that two wachmen would be employed recording 
hourly rounds upon a watchman’s clock, a lower premium being charged in the 
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former case than in the latter. The court below directed a verdict for plaintiff for 
the amount of the loss upon the contentions just stated. 

(1, 2] Under the decision of the Supreme Court in Lumber Underwriters y. 
Rife, 237 U. S. 605. 35 S. Ct. 717, 59 L. Ed. 1140, the insured must be charged with 
knowledge of the provisions of the policy without regard to whether it was read or 
by whom the answers were supplied. Nor does any question of estoppel arise. Since 
the portions of the schedule here involved are wholly prospective in their nature and 
prescribe the conduct of the insured in control of the premises after the policy be- 
comes effective, past practices. even though the insurer’s agent were charged with 
knowledge of them by assuming to supply the above answers, would not be con- 
trolling as to the future and the agent’s mistake as to the intended future practice 
could not, in an action at law, effect an alteration of the terms of the policy because 
of the provisions of section 14 that no such alteration shall be valid ‘unless the 
same be signed by an executive officer of the company.” Cf. Hartford Fire Ins. Co. 
v. Jones, 15 F. (2d) 1 (C. C. A. 6). The precise question is, therefore, whether the 
answers to the questions, above quoted, constitute promissory warranties, and, if not, 
whether they are technical representations or other form of contractual obligation 
and then whether they have been substantially performed. 

[3] In so far as the answers are responsive to the questions propounded, mani- 
festly asked as a part of the application and as the basis for acceptance or rejection 
of the risk, they clearly constitute promissory warranties with which literal com- 
pliance is required as a condition to liability attaching. Shamrock Towing Co. v. 
American Ins. Co., 9 F. (2d) 57 (C. C. A. 2); Whealton Packing Co. v. A%tna Ins. 
Co., 185 F. 108, 34 L. R. A. (N. S.) 563 (C. C. A. 4); Penn-National Hdw. Mut., 
etc., Co. v. General Finance Corp., 16 F. (2d) 36 (C. C. A. 5); Hartford Fire Ins. 
Co. v. Nance, 12 F. (2d) 575 (C. C. A. 6); Maryland Casualty Co. v. Bank of Eng- 
land, 2 F. (2d) 793 (C. C. A. 8); Boston Ins. Co. v. Hudson, 11 F. (2d) 961 (C. 
C. A. 9); Lumber Underwriters v. Rife, supra. No difference in principle exists 
between those cases in which the warranty is prospective and promissory in its 
nature and those cases in which a false answer is given to a specific question asked 
by the insurer as to fact, except that in the latter case the contract is voidable ab 
initio, while in the case of the promissory warranty liability only is avoided in the 
event of breach, the policy remaining in force. 

on rule regarding false answer to a specific inquiry is tersely stated in Bella 

S. Co. v. Ins. Co. of N. A., 5 F. (2d) 570, 572 (C. C. A. 4), as follows : “When a 
siecle inquiry concerning the ‘ak is made and an untrue answer given, the policy 
is avoided whether inquiry and answer were in the view of the court and jury ma- 
terial or not, because the insurer has the right to decide for himself what is ma- 
terial to his risk, and his inquiry is notice to the applicant for insurance that he re- 
gards the answer material.” Compare, also, N. Y. Life Ins. Co. v. Goerlich, 11 
F. (2d) 838 (C. C. A. 6), and Hartford Fire Ins. Co. v. Jones, 15 F. (2d) 1, 2 
(CCAS); 

[4] In the early case of Buell v. Connecticut Mut. Life Ins. Co., 4 Fed. Cas. 

590, No. 2,104, the Circuit Court for the Northern District of Ohio defined the dis- 
tinction between a warranty and a representation as: “Where the answers are re- 
sponsive to direct questions asked by the insurance company, they are to be regarded 
as warranties, and where they are not so responsive, but volunteered without being 
called for, they should be construed to be mere representations.” The court was 
there referring to an unresponsive answer untruthfully stating a past fact. But in 
here determining whether the unresponsive portion of the answer “Yes—two” was 
strictly a warranty, we see no reason for departing from the doctrine thus an- 
nounced in the Buell Case. The question contained in the schedule made inquiry as 
to the employment of “a private watchman,” and the insurer was apparently indif- 
ferent as to the number so employed. The answer “Yes” was a full and complete 
answer. The word ‘ ‘two” was unresponsive and gratuitously supplied. The next in- 
quiry also pertained to “the watchman,” in the singular, and we are of the opinion 
that in so far as the employ ment of a watchman was concerned, the responsive part 
of the answer, “Yes,” constituted a promissory warranty, but that the insured 
cannot be held in the present case to a strict warranty for the employment of two 
watchmen. 

Anticipating this position, the defendant below insists that, if the employment 
of two watchmen be not a warranty, it is at least a representation under the de- 
cision of the Buell Case, and strict compliance therewith is required, if sueh re- 
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presentation be as to a matter “material to the risk.” It is further contended that, 
in the present case, the representation was material to the risk as a matter of law, 
since it bore upon the acceptability of the risk and the rate of premium. 

Discussion of questions of materiality usually arises in cases where the policy 
provides that, in the absence of fraud, statements contained in the application are 
to be considered as representations, and not as warranties—see N. Y. Life Ins. Co. v. 
Price, 16 F. (2d) 660 (C. C. A. 5)—or in cases originating under state statutes pro- 
viding that no misrepresentation or unproved statements of the applicant, made in 
good faith, shall effect a forfeiture or be ground of defense, unless the same relate to 
some matter material to the risk. Penn Mutual Life Ins. Co. v. Mechanics’ Sav. 
B. & T. Co., 72 F. 413, 38 L. R. A. 33 (C. C. A. 6), an exhaustive opinion by Judge 
Taft, now Mr. Chief Justice Taft; N. Y. Life Ins. Co. v. Cumins, 24 F. (2d) 1 (C. 
Cc. A. 3). Or materiality to the risk may be relevantly involved in cases of con- 
cealment in marine insurance or in other cases not within the general doctrine that 
that information which is not asked is presumably deemed immaterial. Stipcich v. 
Metropolitan Life Ins. Co., 277 U. S. 311, 48 S. Ct. 512, 72 L. Ed. 895. 

None of the authorities cited to us, however, state the rule to be applied where 
iniormation, promissory in its nature, is not sought by the insurer, is volunteered 
by the insured, and at least has some reference to the risk and effect upon the amount 
of premium. Nor have we found the phrase “promissory representation” in use, 
common or occasional, in the decisions, texts, or other literature upon the subject. 
In all decisions brought to our attention the representations falling within the doc- 
trines of insurance law, as distinguished from the general or common law, involved 
alleged misstatements of fact. We are therefore not inclined to extend the special 
doctrines of the insurance law to cover, as technical representations, matter which is 
solely prospective and promissory in its nature. 

[5-7] It does not follow, however, that because the word “two” is unrespon- 
sive to the question, and is therefore not to be considered as a technical warranty, 
and is further not within the strict definition of insurance representations, it is to 
be considered as wholly without effect. We are concerned here with a written con- 
tract. Obviously “two” was inserted therein for some purpose, and would have 
direct relation to the issuance of a policy (acceptability of the risk) and to the haz- 
ard to be incurred by the insurer. It is the duty of the court to give effect to all 
parts of a written contract, if this can be done consistently with the expressed in- 
tent of the parties. This can be done here only by construing the instant answer as 
an agreement on the part of the insured, as a party to the contract, to maintain two 
watchmen at all times while the policy is in force, and as imposing substantial per- 
formance of such agreement as a condition precedent to liability attaching. 

While the provisions of the policy differ here from those in the case of H. & 
S. Pogue Co. v. Fidelity & Casualty Co., 299 F. 243 (C. C. A. 6), this case must be 
governed by the same general underlying doctrine as was there applied. The in- 
sured being charged with knowledge of the contents of the policy by which a de- 
finite obligation is assumed, no recovery may be had in the absence of substantial 
performance by the insured of such obligation. Nor can we say, as a matter of 
law, that one watchman signaling to an outside agency is substantial performance of 
an agreement at all times to employ two watchmen recording hourly rounds on a 
watchman’s clock. In so holding, in substance, the court below erred. The two 
are essentially different, although they may be regarded by underwriters as afford- 
ing equal protection to the insurer. 


[8] If the employment of one watchman signaling to an outside agency was, in 
the insurance business, the full equivalent in protection to two watchmen recording 
rounds upon a watchman’s clock and by mutual mistake the wrong provision was in- 
serted in the policy, and we do not doubt that the policy would have issued as 
readily upon one basis as the other, the insured must seek relief by reformation of 
the contract on the equity side of the court. Forkner v. Twin City Fire Ins. Co., 
19 F. (2d) 419 (C. C. A. 6.) The pleadings in the present case do not seek such 
retormation as reply to the defenses of the insurer (cf. Judicial Code, § 274a [28 
USCA § 397]) and we are of the opinion that no action may be maintained at law 
upon the contract as if so reformed. As was said in the Rife Case, “the court is 
not at liberty to introduce a short cut to reformation by letting the jury strike out a 
clause.” By the same token the court cannot in an action at law substitute one 
Provision for the other, when they are substantially different, and even though they 
are considered as affording practically equivalent protection. 
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The judgment of the court below is reversed, and the cause remanded for fur- 
ther proceedings not inconsistent herewith. 













































MARYLAND CASUALTY CO. v. MILES. 
Circuit Court of Appeals, Ninth Circuit. April 1, 1929. 
Rehearing Denied May 6, 1929. 

No. 5627 
31 Federal Reporter (2d) 751. 

1. INSURANCE—IN EMPLOYER’S ACTION AGAINST INSURANCE CAR- 
RIER FOR BALANCE DUE ON JUDGMENT RECOVERED BY EM- 
PLOYEE, EVIDENCE HELD TO SUPPORT FINDING THAT LIABIL- 
ITY UNDER EMPLOYER’S POLICY WAS NOT LIMITED TO $5,000. 
In action by employer against insurance carrier to recover balance due on 

judgment recovered against employer by employee, carrier having paid $5,000, with 

interest and costs of suit, on judgment recovered, evidence held to support finding 
that liability under policy was not limited to $5,000. 


(For other cases, see Insurance, Dec. Dig. § 665[2].) 


2. APPEAL AND ERROR—FINDING SUPPORTED BY SUBSTANTIAL 

TESTIMONY IS CONCLUSIVE. 

Where finding is supported by substantial testimony, it will not be disturbed by 
reviewing court. 

Appeal from the District Court of the United States for the Northern Division 
the Northern District of California; Frank H. Kerrigan, Judge. 

Action by Charles Miles against the Maryland Casualty Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

John Ralph Wilson, of San Francisco, Cal., for appellant. 

Inman & West and Theodore W. Chester, both of Sacramento, Cal., for ap- 
pellee. 

Before Gilbert, Rudkin, and Dietrich, Circuit Judges. 

Rupkin, Circuit Judge. [1, 2] This was an action by an employer against his 
insurance carrier to recover the balance due on a judgment recovered against the 
employer by an employee. The carrier has paid the sum of $5,000, with interest 
and costs of suit, on the judgment recovered against the insured, and, if its li- 
ability was limited to the sum of $5,000 for injury to any one person, as claimed 
by it, the judgment must be reversed. If, on the other hand, the policy was an un- 
limited one, as found by the court, below, the judgment should be affirmed. This 
question of fact is the only question in the case. 


October 22, 1920, the appellant issued to the appellee a binder in substantially 
the following form: The Maryland Casualty Company hereby binds insurance for 
ten days from noon of the above date in favor of Charles Miles, at the rate, and 
subject to the limits of liability named below, and subject also to the agreements 
and conditions of its usual form. On November 1, 1920, and December 31, 1920, two 
other binders, similar in form, were issued; the one for a period of sixty days, the 
other for a period of thirty days. It will be observed that these binders contained 
no limit of liability, and the reason assigned by one of the agents of the company 
for the failure of the binders to contain such a limit is far from satisfactory. The 
usual form of policy issued by the company likewise contains no limit of liability, 
but, where such a limit was agreed upon, the agreement was attached to the policy 
in the form of a rider. Besides the original policy, which went to the insured, the 
company usually retained three copies—one for the broker, one for the San Fran- 
cisco office, and one for the home office in Baltimore, Maryland. On August 12, 
1921, the original policy issued to the appellee was returned to the appellant, at its 
request, and upon the trial it was not produced, nor was any of the several copies. 
The only reason assigned for their nonproduction was a statement by counsel that 
he had caused a search to be made for them, without results. This reason would 
seem very inadequate in view of the testimony given by one of the agents of the 
appellant, to which reference will presently be made. 


The direct testimony on the question whether there was a rider attached to the 
policy was very brief. The wife of the appellee, who acted as his secretary, testi- 
fied that she handled the numerous insurance policies issued to her husband at that 
time; that she made it her business to examine them; that she always read them 
over; and that the policy contained no rider. Objection is made to the form of 
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some of the answers given by this witness; but, when her testimony is read as 
whole, the above is its clear import. March 17, 1922, an agent of the appellant sent 
a telegram from San Francisco to another agent in Arizona, stating that the Miles 
policy had a limit of five and ten thousand, meaning, we presume, a limit of $5,000 
for injury to one person and $10,000 for injury to more than one. He also testified 
that he obtained this information from a daily report or copy of the policy which 
he examined at the time in the San Francisco office. If this testimony was true, it 
is very strange that the daily report or copy was not produced at the trial, or that 
some satisfactory reason for its nonproduction was not forthcoming. The testimony 
as a whole was far from satisfactory or convincing. The witnesses were testifying 
to matters which occurred from five to seven years before, in which they had no 
special interest, and to which their attention was not specifically called at the time. 
Besides, all of the witnesses were more or less interested. One was the wife of the 
appellee; the others were or had been agents for the appellant; and, if the policy 
should have contained a limit of liability, and did not, the fault was theirs. But, 
considering the record with all its defects and infirmities, we are of opinion that 
the preponderance of the testimony supports the finding of the court below. In any 
event, the finding is supported by substantial testimony, and beyond this we are not 
at liberty to inquire. 
The judgment is affirmed. 
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MISCELLANEOUS 


SAN FRANCISCO REALTY CO. v. LINNARD. (Civ. 6587.) 
District Court of Appeal, First District, Division 2, California. March 29, 1929, 
276 Pacific Reporter 368. 

1. INSURANCE—SOLE AGENCY FOR PLACING HOTEL INSURANCE 
HELD REVOCABLE BY SURRENDERING HOTEL LEASE, BUT WITH 
a FOR. DAMAGES FOR VIOLATION OF ANY LEGAL 
Where defendant lessee of hotel entered into contract with plaintiff insurance 

agent whereby, in consideration of plaintiff’s promise to write specified insurance 
on terms favorable to defendant, latter appointed plaintiff as his exclusive agent for 
placing for five years all insurance to be carried by defendant in connection with 
his hotel, held that, since plaintiff had no interest in subject-matter of contract, the 
insurance to be procured, plaintiff’s power under contract was not coupled with an 
interest, and defendant had power to terminate agency at any time, but a revoca- 
tion within the five-year period by surrender of lease rendered defendant liable for 
damages for violation of any legal zight of plaintiff, since provision for continu- 
ance of contract for five years was supported by consideration of favorable rates. 


(For other cases, see Insurance, Dec. Dig. §§ 102, 106.) 


2. INSURANCE—EXCLUSIVE AGENCY FOR PLACING INSURANCE IN 
; CONNECTION WITH OCCUPATION AND MAINTENANCE OF HO- 
TEL NEGATIVED IMPLIED AGREEMENT TO CONTINUE CONNEC- 

TION WITH HOTEL; “CARRY.” 

Written contract whereby, in consideration for plaintiff’s written promise to 
write specified insurance on terms favorable to defendant, latter appointed plain- 
tiff his exclusive agent or broker for placing all insurance then carried or there- 
after to be carried by him in connection with the ownership, occupation, and main- 
tenance of certain hotel for term of five years, held to negative any implication of 
any agreement by defendant that he would continue connection with hotel; word 
“carry” as applied to insurance meaning “possess” or “hold.” 


(For other cases, see Insurance. Dec. Dig. § 106.) 


3. INSURANCE—COURT NEED NOT DETERMINE QUESTION OF IN- 
SURANCE CANCELLATION NOT RAISED BY PLEADINGS OR EVI- 
DENCE. 

In action to recover insurance premiums and damages for breach of contract 
making plaintiff defendant’s exclusive agent for placing insurance on certain hotd 
property, in which action there was no issue raised by pleadings or evidence as to 
any: cancellation of insurance after defendant conveyed hotel to another, trial court 
was not required to pass on what defendant’s rights might have been if he had 
canceled policies. 

(For other cases, see Insurance, Dec. Dig. § 188[2].) 


Appeal from Superior Court, City and County of San Francisco; George H. 
Cabaniss, Judge. 

Action by the San Francisco Realty Company against D. M. Linnard. From the 
judgment, both parties appeal. Affirmed. ; 

James F. Peck and Robert L. McWilliams, both of San Francisco, for plain- 
tiff. 

Harold M. Sawyer, Alfred T. Cluff and William O’Brien, all of San Francisco, 
for defendant. 

Gray, Justice pro tem. D. M. Linnard (hereinafter referred to as the defend- 
ant), while he was lessee of the Fairmont Hotel, and San Francisco Realty Com- 
pany, a corporation (hereinafter referred to as the plaintiff), entered into a written 
contract wherein and whereby, in consideration of plaintiff's promise to write speci- 
fied insurance on terms admittedly favorable to defendant, the latter appointed the 
former, and the former accepted such appointment, as “his sole and exclusive agent 
or broker for the placing of all insurance now carried or to be hereafter carried by 
him in connection with the ownership, occupation and maintenance of the Fairmont 
Hotel,” for the term of five years and upon express terms fixing the amount of the 
premiums to be charged for such insurance. Approximately seven months after 
the execution of this agreement, the owner of the hotel conveyed the hotel to the 
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defendant, who forthwith conveyed it to the Fairmont Hotel Company, a corpora- 
tion, which in turn conveyed the legal title to a trustee under a deed of trust se- 
curing a bond issue. At the same time the defendant surrendered his lease. After 
the execution of the agreement, but prior to the above transfers of title to the 
hotel, defendant ordered certain insurance on the hotel which plaintiff procured, 
its commissions thereon amounting to $398.20. After the said transfers of title, 
defendant advised plaintiff that he no longer had an insurable interest in the hotel, 
and thereafter no insurance was ordered or carried by him upon the hotel. In this 
action plaintiff seeks to recover (1) said sum of $398.20 and (2) damages for de- 
fendant’s failure to place insurance on the hotel during the balance of the term of 
five years. Judgment was rendered in favor of plaintiff for the sum of $398.20. 
Each party appealed, the plaintiff claiming that it was also entitled to the second 
item of damages, and defendant claiming that plaintiff was not entitled to the first 
item. While, by stipulation, the appeals were consolidated, each will be considered 
separately in inverse order, as the legal propositions involved are distinct, although 
based upon the same contract. 

In discussing the effect, upon a contract of agency for the distribution of a 
newspaper over a designated route, of the sale of such newspaper, the Supreme 
Court, in Boehm v. Spreckels, 183 Cal. 239, 248, 191 P. 5, 9, enunciated the follow- 
ing rules here applicable: 

“The Civil Code provides that an agency is terminated by: ‘(1) the expiration 
of its term; (2) the extinction of its subject; (3) the death of the agent; (4) 
his renunciation of the agency; or, (5) the incapacity of the agent to act as such.’ 
(Sec. 2355.) Also, that when not coupled with an interest in the subject of the 
agency, it is terminated by: ‘(1) its revocation by the principal; (2) his death; or, 
(3) incapacity to contract.’ 

“It is also an established rule that a sale of the subject of the agency made in 
good faith by the principal operates as a termination of the agency and is equiva- 
lent to a revocation thereof. (1 Mechem on Agency, sec. 698.) Everyone is pre- 
sumed to know the law, and it must therefore be presumed that the parties to the 
agreement contracted with knowledge of the possibility of a termination of the 
agency by either of the causes above specified. 

“We know of no rule of law which allows the agent to recover damages from 
the principal on account of a termination of an agency for an indefinite period for 
any of the causes above mentioned, except where the agency was procured for a 
valuable consideration passing from the agent to the principal and the revocation 
is prior to the expiration of a reasonable time after its creation. In Frink v. 
Roe, 70 Cal. 309, 11 P. 820, it is said that an agency created for a valuable con- 
sideration is irrevocable, but, as this is directly contrary to the Civil Code, and as 
the expression was clearly obiter, the case cannot be considered as authority. There 
is a distinction between the power to revoke and the right to revoke an agency. 

“Except where the agent’s power is coupled with an interest, the power to re- 
voke always exists, but the right to revoke without liability for damages depends 
upon circumstances. (1 Mechem on Agency (2 Ed.) § 568.) If the right does 
not exist, the principal will be liable for damages upon a revocation.” 

Again, in Roth v. Moeller, 185 Cal. 415, 418, 197 P. 62, 63, the same rules were 
thus expressed: “Save in the case of an agency coupled with an interest, a prin- 
cipal has the power to revoke an agent’s authority at any time before the agent 
has completed performance. (Civ. Code, sec. 2356; Flanagan v. Brown, 70 Cal. 254, 
ll P. 706; Parke v. Frank, 75 Cal. 364, 17 P. 427; Blumenthal v. Goodall, 89 Cal. 
251, 26 P. 906; 1 Cal. Jur., p. 705.) A principal may, however, curtail his right of 
revocation by contracting not to revoke the authority for a definite time. If the 
Principal does so contract, he still retains the power to terminate the agency and 
the termination cannot be prevented by the agent, but a revocation of authority 
within the designated period renders the principal liable for damages for the vio- 
lation of a legal right of the agent, just as in the case of any other breach of con- 
tract. (Parke v. Frank, supra; Blumenthal v. Goodall, supra; Ropes v. John 
Rosenfeld’s Sons, 145 Cal. 671, 79 P. 354; Sill v. Ceschi, 167 Cal. 698, 140 P. 949; 
Boehm vy. Spreckels, 183 Cal. 239, 191 P. 5.)” 

[1] Since plaintiff had no interest in the subject-matter of the contract, i. e., 
the insurance to be procured, its power under the contract was not coupled with 
an interest. ‘odd v. Superior Court, 181 Cal. 406, 184 P. 684, 7 A. L. R. 938; Mc- 
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Colgan v. Bank of California (Cal. Sup.) 274 P. 342; MacAdam Co. v. Bryant 
(Cal. App.) 260 P. 298. But, as the contract provided for its continuance for a 
definite term of five years, and was supported by a consideration in the favorable 
rates upon the specified insurance, defendant, while he had the power to revoke the 
contract of agency by his surrender of his lease, had curtailed his right of revo- 
cation, and is liable for damages for the violation of any legal right of the plain- 
tiff. 

It next becomes necessary to determine what plaintiff’s rights and defendant's 
obligations were under the contract so as to ascertain whether defendant’s revoca- 
tion violated any rights and oblagations. In determining the effect of a sale of 
a lumber business upon a contract, based upon a valuable consideration, to employ 
a truck “for lumber hauling for a period of one year—as our business warrants,” 
the court in Langenberg v. Guy, 77 Cal. App. 664, 667, 247 P. 621, 622, used the 
following language here pertinent: “There is no basis for a contention that appel- 
lant has violated any express term of his contract. In no part of the instrument 
signed by him does he expressly covenant not to sell his business. Therefore, 
whether he could rightfully sell it during the year without breaching his contract 
with respondent depends entirely upon whether the contract imports an implied ob- 
lagation on appellant’s part not to sell the business prior to the year’s expiration. 
That, in the last analysis, is the ultimate question presented for solution. If the 
contract does import such an implied undertaking on appellant’s part, then upon 
selling the business before the end of the year he would become liable as for a 
breach of his agreement. For of course it must be conceded that where a party 
to a contract of employment obligates himself by either an express or an implied 
agreement not to disable himself from continuing the employment for a stipulated 
time, he will make himself liable in damages for breach of contract if, by a sale 
of his business before the expiration of the stipulated period, he voluntarily puts 
it out of his power to continue the employment to the end of its term in the man- 
ner agreed to by him. (White v. Lumiere North American Co., 79 Vt. 206, 64 A. 
1121, and notes to that case in 6 L. R. A. [N. S.], p. 807 et seq.) It may also be 
conceded that, in the absence of some provision in a: contract of employment which 
tends to negative the implication that the employment will continue uninterruptedly 
during a specified term, one who has bound himself to employ another during a 
definite time for a compensation, the amount whereof can be earned and determined 
only by an actual performance of the services over the whole of the stipulated 
period, will render himself liable for damages for breach of contract if he makes 
a disposition of his affairs which renders it impossible for him to receive the ser- 
vices in the manner contemplated by the contract. (Note to Turner v. Sawdon & Co, 
2 B. R. C. 744.) In every such case the question in the last analysis is simply this: 
Do the terms of the contract—and, if the contract is ambiguous, do the circum- 
stances under which it was made—necessitate the implication that the employer has 
undertaken not to dispose of his business during a fixed period of time?” 


[2] Since there is no express agreement that defendant would not surrender 
the lease, such agreement, if any, must be implied. The court found the surren- 
der of the lease and the transfers of title were in the ordinary course of business, 
and without any intent to avoid liability, under the contract. Furthermore, there 
is no ambiguity in the contract, apparent or claimed by either party. Our determ- 
ination of the question here involved must be wholly decided by an interpretation 
of the terms of the contract. The only portion of the contract here material is the 
italicized quotation therefrom set forth in the first paragraph of this opinion. The 
word “carry” as applied to insurance means “possess” or “hold.” Dimick v. Metro- 
politan Life Ins. Co., 69 N. J. Law, 384, 55 A. 201, 62 L. R. A. 774. The phrase 
“by him” (the defendant) following the phrase “to be carried” grants to defendant 
an option as to whether insurance was or was not to be carried or held or posses- 
sed. The next phrase “in connection with the ownership, occupation and main- 
tenance of the Fairmont Hotel” is a further limitation on the insurance to be car- 
ried by confining it as to both purpose and time. It furthermore, by such limita- 
tion, shows that the parties intended that insurance was only to be placed while 
defendant was connected with the ownership, occupation, and maintenance of the 
hotel, and that the parties contemplated a possible change in defendant’s relation 
with the hotel which might terminate his desire for insurance. This phrase neg- 
atives any implication of any agreement by defendant that he would continue suc 
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connection. Defendant did not bind himself to order .any particular amount of in- 
surance, nor did he agree that the amount thereof should be fixed by the require- 
ments of the hotel or the business conducted there, but expressly agreed that the 
amount thereof should be fixed by amount he was to hold or possess in connection 
with the ownership, occupation, and maintenance of the hotel. The defendant was 
the sole judge of the amount of insurance to be carried, and might, if he so de- 
sired, carry none. Therefore plaintiff was no worse off, as to the amount of in- 
surance to be placed, after the surrender of the lease than it was before. Of course, 
if the contract provided that the amount was to be determined by the requirements 
of the hotel, as plaintiff argues, the obligation that defendant would not surrender 
his lease might well be implied (for discussion of broker’s rights under such re- 
quirement contracts see cases listed in I. Tanenbaum Son & Co. v. Rothenberg, 201 
App. Div. 272, 194 N. Y. §. 315, 319). Parenthetically, we might add that most of 
the cases cited in the briefs of the respective parties are discussed in Langenberg 
vy. Guy, supra. We are satisfied, therefore, that the trial judge correctly determined 
that defendant’s surrender of the lease did not violate any right of the plaintiff 
under the contract. 

[3] Passing now to a consideration of defendant’s appeal from that portion of 
the judgment which awards plaintiff the sum of $398.20, we find ourselves confront- 
ed solely with a question of fact. Briefly, the complaint alleges that defendant or- 
dered insurance in the specified amount; that plaintiff procured such insurance; 
that its commission on the premiums amounted to $398.20, and that defendant failed 
to pay such premiums. The answer merely denies that he ordered it on his own 
behalf, but admits he did so on behalf of Fairmont Hotel Company and the former 
owner, and further denies the amount of commission. The court found that de- 
fendant refused to pay the premiums. Defendant, in his briefs, claims that he can- 
celed the insurance and that he ordered the insurance for a shorter period than 
that specified in policies delivered. His answer did not raise any question of can- 
cellation, and admitted the ordering of the insurance for the period as claimed by 
plaintiff. The only testimony upon the subject—that given by the vice president of 
plaintiff—amply supports the Indings. A letter of defendant admitted in evidence 
does deny ordering the insurance in the form procured, but this, at best, merely 
raised a conflict upon which the findings are decisive. The letter does not warrant 
any construction that it canceled the policies. Therefore, since there was no issue 
or evidence as to any cancellation, the trial court was not required to pass upon 
what defendant’s rights might have been if he had canceled the policies. 

The judgment is affirmed. 

We concur: Koford, P. J.; Nourse, J. 


STATE ex rel. CONNER, Atty. Gen., v. WESTERN MUT. BEN. ASS’N. 
(No. 5048.) 


Supreme Court of Idaho. March 19, 1929. 
276 Pacific Reporter 37. 


1. INSURANCE—STATUTE RELATING TO FORMATION OF RELIGIOUS, 
SOCIAL, AND BENEVOLENT CORPORATIONS WAS NOT REPEAL- 
ED BY ADOPTION OF INSURANCE CODE (C. S. §§ 4870-4887.) 

As respects exemption from insurance laws, C. S. §§ 4870-4887, relating to for- 
mation and operation of religious, social, and benevolent corporations, was not re- 
pealed by adoption of insurance code. 

(For other cases, see Insurance, Dec. Dig. § 688.) 

2, INSURANCE—STATUTE MAKING LODGE SYSTEM ESSENTIAL TO 
EXEMPTION FROM INSURANCE LAWS APPLIES TO FRATERNAL 
SOCIETIES ALONE (C. S. § 5136). ’ 
C. S. § 5136, defining fraternal benefit society and making lodge system with 

ritualistic form of work and representative form of government essential to exemp- 

tion from insurance laws of state, applies to fraternal societies only. 


(For other cases, see Insurance, Dec. Dig. § 688.) 
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3. INSURANCE—ASSOCIATION ESTABLISHED FOR PURPOSE OF PAY- 
ING NOMINEES OF MEMBERS SUM ON MEMBERS’ DEATH NOT 
EXCEEDING $3 FOR EACH MEMBER OF ASSOCIATION, HELD BE- 
NEVOLENT ORDER, NOT REQUIRED TO COMPLY WITH INSUR- 
ANCE CODE (C. S. §§ 4870-4887, 5121, 5136, and §§ 5136-5197). 
Association organized under C. S. §§ 4870-4887, having for its chief purposes, 

as set forth in articles of incorporation, establishment of association for purpose of 

paying to nominee of any member a sum on death of such member not exceeding 
$3 flor each member, to be paid by assessments on the other members, held to be 
within exception under section 5121, as benevolent order or society and not a fra- 
ternal benefit society under section 5136, nor subject to any of regulations contained 
in sections 5136-5197, relating to fraternal benefit societies, and association was not 
subject to jurisdiction of insurance departments or required to comply with regu- 
lations of insurance code. 

(For other cases, see Insurance, Dec. Dig. § 688.) 


Appeal from District Court, Washington County; B. S. Varian, Judge. 

Action in quo warranto by the State, on the relation of A. H. Conner, the then 
Attorney General, against the Western Mutual Benefit Association. From a judg- 
ment dismissing the action, relator appeals. Affirmed. 


Frank L. Stephan, Atty. Gen., and Dean Driscoll, Sp. Asst. Gen., for appel- 
lant. 


Lot L. Feltham, of Weiser, for respondent. 

Bunce, C. J. This action was instituted by the state of Idaho, on the relation of 
the then Attorney General and at the instance of the commissioner of finance, and is 
in the nature of quo warranto proceedings against respondent, seeking to enjoin 
it from carrying on any further business and to close its affairs, under the provi- 
sions of C. S$. § 4992. The theory of the complaint is that respondent is a mutual 
insurance company and amendable to the insurance code of the state, requiring such 
companies to comply with the regulations therein contained and to have a cash 
guaranty fund or surplus of not less than $100,000 and to deposit such amount with 
the department of state intrusted with the supervision of such matters. Demurrer 
to the complaint on behalf of respondent was sustained, and, after failure of appel- 
lant to amend within the time allowed, judgment was entered dismissing the action. 

[1] Respondent association was organized under the provisions of C. S. c. 196 
(sections 4870-4887), pertaining to the formation ond operation of religious, social, 
and benevolent corporations, and among its chief purposes and powers, as set forth 
in its articles of incorporation, are those contained in C. S. § 4877, as attributes 
of death benefit associations. The statute authorizes and the articles of incorpora- 
tion of respondent provide, inter alia: Establishment of an association for the pur- 
pose of paying to the nominee of any member a sum upon the death of such 
member not exceeding $3 for each member of such association; upon the death of 
a member of such association levy of an assessment upon each member, not exceed- 
ing $3, and collection and payment of the same to the nominee of the deceased; 
payment of such annual payments by members as may be deemed best; owning by 
the association of such real estate as may be necessary for its business purposes. 

The section of the Compiled Statutes under which respondent was incorporated 
was in force.long before the enactment of the insurance code, and was not re- 
pealed by the adoption of the latter; in fact “benevolent orders and societies” are 
expressly excluded from the operation of the later enactment. 

If respondent could be said to be engaged in a form of insurance business, 
that would not render it, ipso facto, subject to the jurisdiction of the insurance 
department under the so-called insurance code, for C. S. § 5121, expressly exempts 
benevolent orders and societies “engaged as principals in the insurance business’ 
from the operation of the general insurance statutes. p 

The text of 7 C. J. p. 1051, discussing possible distinctions between beneficial 
associations and mutual insurance companies, states that they resemble each other, 
and points out that the associations usually have plans of government representative 
in form, are ordinarily governed by the lodge system, generally have an initiation and 
and ritualistic form of work, and benefits are usually confined to limited classes of 
persons. By the use of the qualified words italicised, it is obvious the incidents 
referred to are not exclusive, and we do not think the fact that respondent assoct- 
ation lacks them makes it any the less a benefit or benevolent order or society. 
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These things are not required by C. S. § 4877, still in equal force with the pro- 
visions of the insurance code and subject to interpretation in connection with, the 
exemption contained in C. S. § 5121, supra. 

[2] Counsel for the state take comfort in the provisions of C. S. § 5136, de- 
fining a fraternal benefit society and making a lodge system with ritualistic form of 
work and representative form of government essential to exemption from the 
insurance laws of the state. But this section has reference to fraternal societies 
alone, and the exemption contained in C. S. § 5121, includes other than fraternal 
orders and societies, the wording being (after the statement as to what organiza- 
tions engaged as principals in the insurance business are to be considered as sub- 
ject to the general insurance laws): “Excepting fraternal and benevolent orders 
and societies.” “It has sometimes been said that there is no difference between 
mutual insurance companies and mutual benefit societies, having insurance features, 
except where a statute makes a distinction, and that the association, so far as it 
is engaged in the business of life insurance, must be treated in law as a mutual life 
insurance company, but it is generally acknowledged that benevolent and beneficial 
associations are not insurance companies, even though the principles of insurance 
law govern many of their relations with their members and the beneficiaries of 
the latter. Probably the most distinctive feature, as between insurance companies 
and mutual benefit societies, is that the latter do not purpose to indemnify or secure 
against loss, but from the contributions of members to accumulate a fund to be 
used in their own aid or relief in the misfortunes of sickness, injury or death, 
and the fund raised is practically a trust fund made up of their contributions, where- 
as to grant indemnity or security against loss, for a consideration, is not only the 
design and purpose of an insurance company, but is also the dominant and charac- 
teristic feature of the contract of insurance.” 19 R. C. L. pp. 1183, 1184, § 6. 

[3] There is importance in the facts that associations such as respondent are 
authorized to be organized under the chapter of the Compiled Statutes dealing with 
the formation of social and benevolent corporations, that the particular section there- 
of (4877) under which respondent operates contains limitations not imposed upon 
insurance companies generally, and that the general insurance statutes grant exemp- 
tion to organizations within the category of which we think respondent is and was 
intended to be classed. It is our conclusion, therefore, that respondent comes with- 
in the exception under C. S. § 5121, as a benevolent order or society; that it is not 
a fraternal benefit society. within the meaning of C. S. § 5136, nor subject to any 
of the regulations contained in C. S. c. 203 (sections 5136-5197), relating to fraternal 
benefit societies; and, as a benevolent order or society, organized and operating 
under the provisions of C. S. § 4877, is not subject to the jurisdiction of the insur- 
ance department or required to comply with the regulations of the insurance code. 

The judgment sustaining the demurrer and dismissing the action is affirmed. 

Givens and Wm. E. Lee, JJ., concur. 


In re PEOPLE, by BEHA, Superintendent of Insurance. 
In re SECOND RUSSIAN INS. CO. 
Court of Appeals of New York. March 26, 1929. 
. 166 Northeastern Reporter 163. 

INSURANCE—FORMER DIRECTORS OF SEIZED RUSSIAN INSURANCE 
COMPANY COULD PETITION COURT FOR PAYMENT OF FOREIGN 
CREDITORS FROM ITS FUNDS IN INSURANCE SUPERINTEND- 
ENT’S HANDS. 

_ Directors of Russian insurance company before its seizure by Sovient govern- 

funds in hands of state superintendent of insurance or other proper disposition 

thereof, though not entitled to receive them on company’s behalf. 
(For other cases, see Insurance, Dec. Dig. § 21.) 


Appeal from Supreme Court, Appellate Division, First Department. 

In the matter of the application of the People of the State of New York, by 
James A. Beha, as Superintendent of Insurance, for an order to take possession of 
ment held entitled to petition court for payment of foreign creditors from company’s 
the property and assets of the Second Russian Insurance Company, and the appli- 
cation of such company to reclaim its property and assets. From an order (225 
App. Div. 92, 232 N. . S. 282), reversing an order of the Special Term, which 
denied a motion of the Superintendent to direct the attorneys for the insurance 
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company to exhibit their authority to appear for such company, it appeals. Re 
versed, and order of the Special Term affirmed. 

Robert J. Sykes and Paul Bonynge, both of New York City, for appellant. 

Chester B. McLaughlin and Clarence Fowler, both of New York City, for re- 
spondent. 

Frederick B. Campbell and Paul C. Whipp, both of New York City, amici curiae. 

Per CurtaM. A. deSevaux, M. Miller, and S. Savitch, who had been directors 
of the Second Russian Insurance Company before its seizure by the Soviet govern- 
ment, petitioned the court, in the name of the Second Russian Insurance Company, 
through Bonynge & Barker, attorneys, asking relief as to surplus funds of the sec- 
ond Russian Insurance Company held by the superintendent of insurance of the 
state of New York. The petition prays for an adjustment of the claims of foreign 
creditors and payment of the surplus to the petitioner, the Second Russian Insur- 
ance Company, or such other relief as to the court seems just and equitable. These 
Russian insurance companies have heretofore appeared in court through persons 
similarly situated as these directors, for the purpose of preserving the property, in 
this state, of the companies. James & Co. v. Rossia Insurance Co. of America, 247 
N. Y. 262, 160 N. E. 364. 

The Attorney General, in a separate proceeding, has required the attorneys to 
show their authority to appear for the Second Russian Insurance Company, and 
the Appellate Division has determined that they and the three directors have uo 
authority to make such petition. The petition and all the papers served in connec- 
tion therewith have been stricken from the record and the proceeding thus finally 
terminated. 

In view of what has heretofore been decided, the three named directors at least 
had sufficient standing or apparent authority, under all the circumstances, to peti- 
tion the court for some equitable relief regarding these funds. We by no means 
intimate that they personally could receive them on behalf of the Second Russian 
Insurance Company. Russian Reinsurance Co. v. Stoddard, 240 N. Y. 149, 147 N. E. 
703. However, the Second Russian Insurance Company, its creditors, or stock- 
holders are entitled to these moneys, and they cannot be held in perpetuity by the 
superintendent of insurance. Some plan or scheme may be devised for their proper 
disposition. We see no legal objection to these directors applying to the court 
for the payment of the foreign creditors, if any, and suggesting any other’ means 
for the proper disposition of the funds. The merits of such application are in no 
way before us on this appeal. 

The order of the Appellate Division should, therefore, be reversed and that of 
the Special Term affirmed, with costs in this court and in Appellate Division. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ.; 
concur. 

Ordered accordingly. 
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ETNA LIFE INS. CO. v. KENNEDY. 
Circuit Court of Appeals. Eighth Circuit. March 19, 1929. 
No. 8275. 
31 Federal Reporter(2d) 971. 

1. CANCELLATION OF INSTRUMENT'S—SUIT TO CANCEL LIFE POL- 
ICY HELD PROPERLY DISMISSED FOR EXISTING ADEQUATE 
LEGAL DEFENSE. 

Insurer’s suit for cancellation of life insurance policy on ground that insured 
was suffering from disease at time of issuance of policy, but that by reason of 
incontestable clause defense would be barred if beneficiary delayed suit, held prop- 
erly dismissed on ground of existence of ample and adequate defense at law, 
where insured died within year after policy came into force. 

(For other cases, see Cancellation of Instruments, Dec. Dig. § 13.) 

2, INSURANCE—INCONTESTABLE CLAUSE HELD INAPPLICABLE, 
WHERE INSURED DIED WITHIN YEAR AFTER POLICY’S ISSU- 
ANCE. 

Incontestable clause of life policy, providing that policy should be incontest- 
able if it had been in force during lifetime of insured for one year, requires that 
insured live for one year after policy came into force, and was inapplicable 
where insured died within a year after policy’s issuance. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appeal from the District Court of the United States for the District of 
Nebraska; Thomas C. Munger, Judge. 

Suit by the AXtna Life Insurance Company against Adeline V. Kennedy. 
From a decree sustaining the motion to dismiss and dismissing an amended com- 
plaint, plaintiff appeals. Reversed, with directions. 

David A. Fitch, of Omaha, Neb. (Norris Brown and Ralph M. West, both 
of Omaha, Neb., on the brief), for appellant. 

Before Stone, Lewis, and Cotteral, Circuit Judges. 

STONE, Circuit Judge. From an order sustaining a motion to dismiss and the 
dismissal of an amended complaint to cancel a life insurance policy, this appeal 
is brought. 

The amended complaint alleges that William R. Kennedy secured from ap- 
pellant a policy insuring his life which was executed by appellant August 25, 
1927; that this policy was issued upon an application containing the provision 
“this policy shall not become effective until the first premium upon it is paid 
during the good health of the insured”; that insured died on September 10th, 
following, of a disease from which he was suffering at the time the application 
was made and the policy issued and the first premium paid; that appellant did not 
discover the facts as to this existing illness until after the death; also that the 
policy contained a provision that it should be incontestable “after it has been in 
force during the lifetime of the insured for a perid of one year from its date 
of issue except for non-payment of premium”; that there is a statute of Nebraska 
providing that such character of policy shall be incontestable “after it shall have 
been in force during the lifetime of the insured for two years from its date ex- 
cept for non-payment of premiums and except for violation of the conditions 
of the policy relating to naval and military services in time of war” (Laws 
Neb., 1925, c. 121); that, because of the above provisions of the statute and of 
the policy, this equitable action within the period of one year from the date 
of the policy is necessary to preserve the right of cancellation for the above 
reason; that the beneficiary might delay suit upon the policy for more than such 
year so that the matters set up in this bill could not be pleaded in defense; that 
therefore the only adequate remedy of appellant is this suit within the year. 

The grounds of the motion to dismiss were for want of equity, an adequate 
remedy at law, and lack of jurisdiction in the court. It does not appear from 
the transcript which of these grounds convinced the trial judge and induced the 
order of dismissal. 

_ [l, 2] There seems to be no jurisdictional objection, as there is the necessary 
diversity of citizenship and amount involved. The only reason which occurs 
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to us why there could be want of equity in the bill is that an adequate remedy 
at law exists. Ordinarily, this would be true, because the insurance company 
could present its case in an answer to a suit upon the policy. Where suit on the 
policy might be delayed until the expiration of the year within which the right 
of cancellation exists, and where, in presenting the grounds of cancellation in an 
answer to a suit filed beyond that time, appellant would be faced with the pro- 
position that it had lost such right through not exercising it within the time 
limitation of the policy or statute, there would be good reason to permit a suit 
of this character. Whether such right would (under the above circumstances) be 
lost because of the incontestability provisions in this policy and in the statute 
depends upon the meaning of those provisions. Here that inquiry depends upon 
whether incontestability existed only if the policy were in force “during the life- 
time of the insured” for the periods required. In other words, must the in- 
sured remain alive during the two years of the life of the policy, in accordance 
with the statute, and during the one year, in accordance with the policy, to make 
it incontestable? We think the meaning of the statute and of the policy is clear 
in this respect. The statute means that the policy shall be incontestable only if 
the insured lives for two years after it comes into force, and the policy means 
that it shall be incontestable only if the insured lives for one year after the 
policy comes into force. The reasons for these provisions in the statute and 
the policy are clear. They are to prevent imposition and fraud upon insurance 
companies by persons who, concealing their ill health, obtain insurance when 
that ill health is of a character which produces early death, thus causing great 
loss to the insurance companies and thereby affecting other and honest policy- 
holders. 

As this insured died within a year after this policy came into force, the in- 
contestable clause never became or could become effective, either under the 
policy or under the statute. Therefore the ground for cancellation, set forth 
in this amended complaint, would not be barred as a defense to a suit on this 
policy, even though such suit might not be brought until more than two years 
after the policy became effective. With this ample and adequate remedy at law 
existing, there is no basis for equitable jurisdiction. The court was right in dis- 
missing the amended complaint. However, to avoid any possible effect from this 
present action upon appellant’s rights, it is deemed best to modify the decree 
below by the provision that such dismissal is without prejudice to appellant to 
avail itself of its rights in any action brought against it upon the above policy. 

The decree is reversed, with instructions to the trial court to set aside the 
decree and enter a decree in accordance with the just preceding direction. 


GITS v. NEW YORK LIFE INS. CO. 
Circuit Court of Appeals, Seventh Circuit. April 11, 1929. 
Rehearing Denied May 27, 1929. 
No. 4063. 
32 Federal Reporter (2d) 7. 

1. INSURANCE— CONDITION EXCLUDING “AERONAUTIC OPERA- 
TIONS” DOES NOT PRECLUDE RECOVERY OF DOUBLE INDEM- 
NITY FOR DEATH OF CASUAL PASSENGER IN AIRPLANE. 
Provision of life insurance policy that double indemnity clause shall not apply 

if insured’s death resulted from engaging in submarine or aeronautic operations 

held not to preclude recovery of double indemnity for death occasioned by casual 
trip in airplane; “aeronautic operations” signifying more than occasional venture. 
(For other cases, see Insurance, Dec. Dig. § 530.) 

2. INSURANCE—AMBIGUOUS LANGUAGE IS CONSTRUED AGAINST 
INSURER. 

Ambiguous and doubtful language of insurance policies is taken most strongly 
against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—NEWSPAPER CLIPPINGS ATTACHED TO PROOF OF 
LOSS HELD INSUFFICIENT TO SHOW SUICIDE, AS MATTER OF 
LAW, OF INSURED LEAPING FROM FALLING AIRPLANE. 


Evidence consisting of newspaper clippings attached to proof of loss held insuffi- 
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cient to show as matter of law that death of insured by leaping from falling air- 
plane was caused by self-destruction. 3 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

Appeal from the District Court of the United States for the Eastern Division 
of the Northern District of Illinois. 

Action by Valentine Gits against the New York Life Insurance Company. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

Under date of February 19, 1920, appellee issued its policy of insurance to one 
Gits, of Illinois, for $10,000 to be paid appellant (his wife) in case of death of 
insured, or for double the face of the policy upon the conditions following: 

“Upon receipt of due proof that the death of the Insured resulted directly 
and independently of all other causes from bodily injury effected solely through 
external, violent and accidental cause, and that such death oceurred within sixty 
days after sustaining such injury. 

“This Double Indemnity Benefit will not apply if the Insured’s death resulted 
from self-destruction, whether sane or insane; from any violation of law by- the 
Insured; from Military or Naval Service in time of war; from a state of war or 
insurrection; from engaging in submarine or aeronautical operations; from phys- 
ical or mental infirmity; or directly or indirectly from illness or disease of any 
kind.” 

From the oral evidence of record it appears that on August 7, 1923, insured 
and his wife and daughter, while on a pleasure trip, were horseback riding in 
Estes Park, Colorado, and as they approached an airplane field deceased inquired 
of the pilot whether he might have a ride. The pilot assenting, Gits got into the 
plane, was strapped to his seat, and the engine started. The deceased, smiling and 
apparently happy, waved goodbye, and the airplane started. Two or three minutes 
afterwards the airplane came down, its nose to the ground and tail in the air. The 
wife and daughter hurried over to the place where it was, and found deceased on 
a stretcher, partly covered. He died an hour or so afterward from the injuries 
he sustained in his descent either from or with the plane. 

Appellee paid appellant the death indemnity of $10,000, but declined to pay the 
double indemnity. 

Upon the trial appellant offered in evidence the proof of death, which had been 
submitted by appellant to the company. It seems from the record that appellant 
sought to introduce the proof minus certain newspaper clippings, which appear to 
have been attached to the proof when submitted, and referred to in the claimant’s 
statement attached to the proof. On the face of the proof appears the statement 
by appellant that deceased suffered “accidental death (see clipping attached).” The 
proof was offered without the clippings, and appellee objected unless the clippings 
were attached. The court ruled that the clippings must remain attached, and the 
proof was thus offered by appellant. From the fact that they are referred to as 
“clipping,” it may be assumed that they were newspaper clippings, but from what 
newspapers, or when published, or what was the source of information, nowhere 
appears. The clippings, two in number, are as follows: 

“Man Killed in Leap from Plane at Estes Park Lost Senses at Start of Flight, 

Marbut Says. 
“Tilinois Manufacturer Rose in Seat Soon After Taking Air, Pilot Declares—Crash 
Due Only to Attempt to Avoid Body. 

“Fort Collins, Colo., Aug. 9—A. H. Gits, Illinois manufacturer who was 
killed in a leap from an airplane at Estes Park Tuesday, went completely out of his 
mind while the machine was racing along at high speed soon after taking the air 
on the fatal trip, George W. Marbut, pilot of the machine, declared Wednesday. 

““There was nothing wrong with the ship,’ said Marbut, ‘but as we were going 
along, Gits suddenly rose from his seat, undoing the strap which held him in. 

“‘T velled at him to sit down, and made for the earth as fast as we could go. 
There was no barbed wire fence to avoid, as in the story first told. The only 
reason that I crashed to the ground was to avoid hitting Gits’ body as it rolled be- 
fore the machine, following his jump.’ 

_ “Witnesses of the accident corroborated Marbut’s story. It is believed that 
Gits suddenly lost his mind, either from fear or some other reason. Marbut un- 
doubtedly was making a fair landing, it was said, when he saw the man’s body in 
front of the machine. It was explained afterward that the pilot, while flving in 
another part of the country, had seen an airplane fall on a man in a similar ac- 
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cident and a vivid recollection of the tragedy caused him to risk his own life by 
turning the nose of the ship to the ground. 

“Coroner W. T. Hollowell announced Wednesday evening that there would be 
no inquest. The body of the dead man was brought to Ft. Collins and will be 
shipped immediately to Oak Park. ‘T'wo brothers are said to now be in Denver 
and will accompany the body east. 

“According to friends, Gits was a member of the Gits Brothers Manufacturing 
Company of Oak Park and was very wealthy. He had been planning a tour around 
the world with his wife and young daughter, both of whom saw him fall in the 
accident Tuesday after the completion of his trip to the Rocky Mountain parks,” 
“Panic-Stricken Passenger Is Killed as He Leaps from Airplane Near Estes Park. 

“Eastern Visitor Dies of Broken Neck when He Jumps as Forced Landing 

is Made—Machine Demolished—Pilot Escapes with Skinned Nose. 

“Estes Park, Colo., Aug. 8—A. M. Gits of Oak Park, IIL, was killed here late 
Tuesday when he became panic stricken and leaped from an unmanageable air- 
plane. 

“Gitf fell to his death in sight of his wife and 7-year-old daughter, who had 
arrived here Tuesday with Gitf on the American Express tour. 

“George Marbut, the pilot of the plane, escaped with slight injuries when the 
machine crashed. 

“Gitf, a member of the American Express tour which arrived at Estes Mon- 
day morning, was riding horseback with his wife and daughter, when he ap- 
proached the airplane hangar near the Stanley hotel. He declared that he was 
going to take a ride in the machine, and his family stayed to watch him and Mar- 
but take the air a few moments later. 

“When the machine had covered less than a mile, the watchers on the ground 
below could see that some trouble had occurred. The plane lurched twice and 
Marbut was seen to turn the nose of the machine toward the ground, when he was 
forced to again turn the machine toward the skies in order to avoid a barbed wire 
fence. 

“Gitf, evidently panic stricken, crawled out on a wing of the airplane and 
jumped. His body, rolling ahead of the machine, caused Marbut to turn the nose 
of the plane directly into the ground, in an effort to keep from running over his 
body. 

“The machine struck the earth with tremendous force and was completely de- 
molished, hut the pilot escaped with skinned features. Gitf’s neck was broken by 
his fall, according to Dr. Henry Reid, who was called to the scene, but he lived long 
enough to be carried to his rooms in the Lewiston hotel. He died at 6:30 o'clock 
Tuesday evening less than an hour and a half after he had started on his venture. 

“The forced landing was made in the bluffs, only three-quarters of a mile 
from the Stanley. Though it was treacherous ground, had the dead man remained 
in the machine, a safe landing would undoubtedly have been made, according to 
reports, as Marbut's crash was only due to his efforts to keep from striking Gitf’s 
body. 

“Mrs. Gitf, Tuesday night, telegraphed the dead man’s brother in Oak Park. 
The brother left for Denver immediately and will arrive there late Wednesday 
night. The body will be taken to Denver, Wednesday.” 

Thereupon the evidence for appellant was closed, and on behalf of appellee a 
motion was made to exclude all evidence from the jufy and direct a verdict 
against appellant and in favor of appellee. The motion concluded as follows: 

“This motion, however, is made with the express reservation that if it be that 
the plaintiff offers her motion to like effect at the close of her evidence and there- 
.in moves that the court direct the jury to find and return a verdict in favor of 
the plaintiff and against the defendant, then, and if also the court overrule this 
motion of the defendant, the defendant will offer evidence tending to rebut the 
evidence of the plaintiff and in support of the defense of the defendant for the 
consideration of the jury as well as of the court.” 

Upon presentation of the motion appellee’s counsel stated: 

“Your honor will note the terms of the motion I have made, and show, I 
believe, the proper reservations in this motion for the protection of the defend- 
ant’s rights in the event that this motion which I make is overruled.” 
Thereupon counsel for appellant stated: ; 

“ T have a cross motion to make, which is—that the court instruct the jury 
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to find for the plaintiff, this motion being based on the theory that the defense 
of suicide and the defense of aeronautic operations are not now open to the de- 
fendant, and my motion is that the court instruct the jury to find issue for the 
plaintiff and to assess the plaintiff damages in the sum of ten thousand dollars, 
with interest at 5% per annum from August 7, 1923 to date.” 

The court instructed the jury to find for the appellee, and verdict was re- 
turned and judgment rendered accordingly. 

Daniel V. Gallery, of Chicago, IIll., for appellant. 

Homer H. Cooper, of Chicago, Ill., for appellee. 

Before Alschuler, Page, ad Anderson, Circuit Judges. 

ALSCHULER, Circuit Judge. At the threshold lies appellee’s contention that in- 
sured’s death resulted “from engaging in submarine’ or aeronautic operations,’ 
and that therefore liability for the double indemnity did not arise. The solution 
of this question depends on what is meant in the policy by the words “engaging 
in acronautic operations,” and, specifically, whether a casual passenger in an 
airplane is “engaging in aeronautic operations.” 

[1] The very words suggest to us the quality of continuity and frequency, 
as well as some degree of participation in the use of the instrumentality. It is 
readily conceivable that an insurer might wish to except from such liability one 
who habitually, and as an occupation, participates in the operation of such an 
instrumentality, by declining to assume any liability while the insured is so en- 
gaged, and yet be willing to assume liability for the occasional hazard which 
would attach in the case of a passenger. If the inhibition were against engaging 
in maritime or seafaring operations, it would hardly be contended that an oc- 
“geet passenger on an ocean steamer was excepted; or if applied to “engaging 
n railroading operations,” that the indemnity would be suspended while one was 

riding as a passenger on a train. Can the audience at a theatre, or opera, or 

movie show be properly said to be “engaged in dramatic, or operatic, or cinema- 
tographic operations”? We think the question answers itself negatively, and can 
see no reason for a different conclusion where the subject is aeronautic opera- 
tions.” 

The decisions are not entirely harmonious upon situations more or less 
similar. A rather striking case is that of Masonic Acc. Ins. Co. v. Jackson, de- 
cided by the Supreme Court of Indiana January 23, 1929, and reported in 164 
N. E. 628. The policy there excepted liability if the death occurred “while en- 
gaged in aviation or ballooning.” Deceased met his death as the result of a 
mishap to an airplane while he was a passenger in it, and it was contended for 
the company that he was “engaged in aviation.” The Indiana circuit court held 
that a passenger riding in an airplane was not within the exception, and awarded 
judgment against the insurer. On appeal to the Appellate Court it was held 
= ut ridit ig as a passenger was “engaging in aviation,” within the purview of the 

‘xception in the policy, and the judgment was reversed. Masonic Acc. Ins. Co. 
v. Jackson (Ind. App.) 147 N. E. 156. After the oral argument of the cause in 
this court the opinion of the Supreme Court of Indiana was handed down, supra, 
wherein the judgment of the circuit court was affirmed. 


With the reasoning of the Indiana Supreme Court we are entirely in ac- 
cord, and for elaborate discussion of the proposition and review of the authori- 
ties thereon we refer to that opinion, and refrain from further discussion of 
the question except to say that the language in the instant case is less favorable 
to the insurer than it was there. Here the exception is while “engaged in aero- 
nautic operations”; there the word “operations” was not present, the exception 
being “while engaged in aviation.” Surely the employment of the word operations 
tends more certainly to indicate an intended continuous and occupational relation. 

[2] While we are satisfied that the conclusion upon that proposition should be 
the same here as that reached by the Supreme Court of Indiana in the Jackson 
Case, enough has been said to indicate that, at the very best, the intent and 
scope of the clause is ambiguous and involved in doubt. The ambiguity and doubt 
are emphasized by the facility with which the insurer could have included pas- 
Ssengers within the exception, were it so intended. It is elementary that in in- 
surance policies ambiguous and doubtful language is taken most strongly against 
the insurer, and we have no hesitancy in concluding that, within the ‘purview 
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of the policy, the death of this passenger did not occur while he was “engaged 
in aeronautic operations.” 

Appellee further contends that the evidence shows insured’s death to have 
resulted from self-destruction, and that, under the policy, double indemnity jis 
not recoverable. 

That deceased came to his death from “bodily injury effected solely through 
external, violent * * * cause” and “independently of all other causes,” the 
oral evidence on the trial abundantly establishes. By the terms of the policy, 
before recovery under the policy is permissible, it must further appear that the 
death was the result of accident. But when a death from external, violent 
means is shown, to which no disease or bodily infirmity contributed, then it 
must of necessity have resulted either from accidental means or from self-des- 
truction. The evidence of the wife and daughter, showing them to have been 
on a pleasure trip, and his evidently happy frame of mind as he proposed and 
undertook the thrilling diversion of an airplane ride, affords some evidence tend- 
ing to support the conclusion of accident. No eyewitness of the actual manner 
of the happening testified. The only evidence in the record which may be said 
to have tendency to support the theory of suicide is that afforded by one of 
the clippings which appeared attached to the proof of death. 

Passing the contention here urgently put forth in briefs and arguments, but 
of which the record affords no evidence, that the clippings were not attached 
to the proof of death, nor referred to therein when the proof was submitted to 
the company, and assuming that under such decisions as Insurance Co. v. Newton, 
89 U. S. 32, and Jensen v. Continental Life Ins. Co. (C. C. A.) 28 F.(2d) 545, 
they are, if unconditionally submitted by the beneficiary as part of the proof 
of death, competent evidence upon the issues of the case, we give them some 
consideration. 

[3] From the first of the clippings above set forth inference might be drawn 
that the death was the result of self-destruction; but even this would not be 
conclusive, for against it might be considered the conditions and facts as testi- 
fied by the wife and daughter, and the question of self-destruction would then 
be for the jury. New York Life Insurance Co. v. Ross (C. C. A.) 30 F.(2d) 80. 
But the second clipping as set forth is at least as persuasive of the conclusion 
of accidental death as the first is suggestive of self-destruction. It would ap- 
pear from this account that shortly after the airplane arose it became unman- 
ageable, and that the deceased, being suddenly confronted with the alternative 
of remaining in his place until the airplane crashed to the ground, or taking 
the chance of leaving it, chose the latter course and jumped; and while from 
the outcome it appears probable that had he stuck to the plane he might have 
escaped with slight injury or none, his decision to jump would not stamp his 
resultant death as suicide or self-destruction. 

[4] But, says appellee, the question of self-destruction was an issue of fact, 
and since at the close of the evidence for appellant each party presented a mo- 
tion for a directed verdict, the granting of appellee’s motion conclusively de- 
termined the question of self-destruction in appellee’s favor, under the rule stated 
by this court. Childs & Co. v. Harris Trust & Savings Bank (C. C. A.) 27 F. (2d) 
633. 


But was there, by each party, a motion for a directed verdict as respects the 
question of suicide? It seems to us that from the record, as set forth in the 
statement of facts, the motions for a directed verdict were intended to have, 
and did have, reference only to the question of the construction of the double 
indemnity clause. If this was held to exclude liability for death of a passenger 
while riding in an airplane, then nonliability followed regardless of whether or 
not the death was occasioned by suicide. 


Appellee, by the very terms of its motion and in presenting it to the district 
court, expressly refrained from submitting any question of fact, such as suicide, 
by reserving the right to present evidence in case the court declined to grant its 
motion for a directed verdict. It seems evident to us from this record that the 
only question which the motion submitted to the court, and the only question 
which the court decided, was that of the construction of the excepting clause; and, 
this being so, appellee cannot now have the advantage of a submission which it 
evidently did not intend to make and did not make. 
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Many other questions were raised and argued which we do not deem it essen- 
tial to consider. 

Holding as we do that this clause respecting engaging in aeronautic operations 
does not embrace a passenger riding in an airplane, and that the question of self- 
destruction was for the jury, it follows that the judgment must be, and it hereby 
js, reversed, and the cause remanded for another trial. 


UNION CENT. LIFE INS. CO. v. MATTHEW. COPPIN v. SAME. 
Circuit Court of Appeals, Ninth Circuit. April 15, 1929. 
Nos. 5645, 5647. 
32 Federal Reporter (2d) 97. 

1, INSURANCE—LIFE POLICY HAVING NO SURRENDER VALUE BE- 
FORE CHANGE OF BENEFICIARY, BECAUSE PREMIUM NOTE EX- 
CEEDED SURRENDER VALUE, HAD NO SURRENDER VALUE 
THEREAFTER, WHERE REMOVAL NOTE WAS GIVEN. 

Life insurance policy having no surrender value prior to change of beneficiary, 
because note for premium exceeded surrender value, had no surrender value after 
change of beneficiary, where small payment was made on note and renewal note 
was given. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


2. INSURANCE—RENEWAL OF NOTE FOR LIFE POLICY PREMIUM DID 
NOT GIVE POLICY SURRENDER VALUE, NOTE NOT BEING PAY- 
MENT. 

Mere renewal of note for pre-existing indebtedness for premium on life in- 
surance policy did not give policy surrender value, where amount of note exceeded 
surrender value, since note for pre-existing indebtedness was not payment. 

(For other cases, see Insurance, Dec. Dig. § 369.) 


3. INSURANCE—LIFE INSURER DID NOT WAIVE RIGHT TO OFFSET 
AMOUNT OF PREMIUM NOTE AGAINST SURRENDER VALUE BY 
ACCEPTING RENEWAL NOTE FROM INSOLVENT CORPORATION. 
Life insurer did not waive right to offset amount of premium note against 

surrender value of policy by merely accepting renewal note from corporation 

which was wholly insolvent. 

(For other cases, see Insurance, Dec. Dig. § 369.) 

Appeal from the District Court of the United States for the Southern Di- 
vision of the Northern District of California. 

Action by Andrew T. Matthew, administrator of the estate of Ralph L. 
Clements, deceased, against the Union Central Life Insurance Company, in which 
George W. Coppin, trustee in bankruptcy of the Flintex Corporation intervened. 
From the judgment, intervener and defendant appeal. Affirmed. 

F. Eldred Boland and Knight, Boland & Christin, all of San Francisco, Cal., 
for appellant Union Cent. Life Ins. Co. 

Dinkelspiel & Dinkelspiel, of San Francisco, Cal., for appellant Coppin. 

Thomas B. McCue, of San Francisco, Cal., and Clifton Hildebrand, of Oak- 
land, Cal., for appellee. 

Before Rudkin and Dietrich, Circuit Judges, and Bean, District Judge. 

Rupkin, Circuit Judge. March 5, 1924, a policy of insurance in the sum of 
$75,000 on the life of Ralph L. Clements was issued by the Union Central Life In- 
surance Company, naming as beneficiary the Flintex Corporation, its successors 
and assigns, without the privilege of change of beneficiary. The policy was made 
effective as of January 13 of that year, and the first annual premium, amounting 
to $2,788.50, was paid in cash by the beneficiary. The second annual premium, 
which became due on January 13, 1925, was not paid, but, within the grace period 
allowed hy the policy, the Flintex Corporation executed its promissory note for the 
amount of the premium, payable August 14 of that year. In July, 1925, the Flintex 
orporation assigned to Clements its interest as beneficiary under the policy, so 
that from that date the estate of Clements became the beneficiary. This result 
was accomplished by the surrender of the old policy in which the Flintex Cor- 
poration was named as beneficiary and the issuance of a new policy identical in 
terms, aside from the fact that the new policy named as beneficiary the admin- 
istrators, executors, or assigns of the insured. August 14, 1925, a partial payment 
was made by the Flintex Corporation on its premium note of the previous Febru- 





240 The Insurance Law Journal, Vol. 73 [Aug., 1929 


ary and a new note was executed for the balance, amounting to the sum of $2,200, 
This renewal note has never been paid, nor has the third annual premium, which 
became due January 13, 1926. The insured died March 8, 1926. An action was 
thereafter commenced on the policy by the administrator of his estate, and George 
W. Coppin, trustee in bankruptcy of the Flintex Corporation, intervened in the 
action. In view of the conclusion we have reached on the merits, the grounds of 
intervention are not deemed material. Upon the trial, judgment was entered in 
favor of the administrator and against the insurance company for the amount of 
the policy, and the complaint in intervention was dismussed. The insurance com- 
pany has appealed from the judgment against it, and the trustee in bankruptcy has 
likewise appealed from the judgment dismissing the complaint in intervention. 

The policy provided, among other things, that all premiums should be payable 
in advance, either at the home office or to an authorized agent of the company on 
delivery of a receipt signed by the president or secretary and countersigned by such 
agent; that failure to pay any part of the annual premiums for the first two years, 
or any installment thereof, should avoid and nullify the contract; that after the 
annual premiums for two full years had been paid, on failure to pay any subse- 
quent premium, the policy should lapse, and its value, if any, should be applied as 
set forth in another provision of the policy; that the note of the insured or the 
beneficiary, or their assigns, should be accepted in payment of the premium for the 
second or subsequent years, or part thereof, if the surrender value of the policy 
should equal or exceed such note and any other indebtedness on the policy, and 
that any note accepted in payment of a premium should be a first lien on the pol- 
icy and a set-off in the calculation of policy values; that a grace of 31 days should 
be granted for the payment of any premium after the first, and that, in the event 
of the death of the insured during the days of grace, the insurance should be 
deemed to be in force, and any unpaid premium for the current policy year should 
be deducted from the sum payable. Under another provision of the policy, if the 
policy owner failed to direct the application of the surrender value of the policy, 
such value should be applied automatically to extended insurance. 

\[1, 2] If the first two annual premiums had been paid in full in this case, the 
cash surrender value of the policy, amounting to $1,800, would extend the policy 
for a period of 179 days, thus carrying it beyond the date of the death of the 
insured. If, on the other hand, the premium note of $2,200, executed by the Flintex 
Corporation was an offset against the surrender value, there was nothing left, and 
the policy lapsed upon the expiration of 31 days from the date when the third an- 
nual premium became due. In that event, the policy was null and void at the date 
of the death of the insured. Under the uncontroverted facts, we think the latter 
conclusion follows as a matter of law. At the time of the change of beneficiaries, 
the second annual premium on the policy had been paid by the promissory note of 
the vriginal beneficiary, if paid at all; and, inasmuch as the face of the note ex- 
ceeded the surrender value of the policy, we presume it will be conceded that the 
policy at that time had no surrender value. And if this be true, did not the polic 
pass to the new beneficiary in the same plight? ‘In other words, if the policy had 
no surrender value prior to the change, the change of itself would confer no such 
value. Nothing transpired after that time to give the policv a surrender value, 
except the small cash payment made by the Flintex Corporation on the premium 
note and the renewal of the note for the balance due. The cash payment was in- 
sufficient to give the policy a surrender value, and the mere renewal of the note 
for the pre-existing indebtedness had no such effect. Thus, in Bankers’ Trust Co. 
v. T. A. Gillespie Co. (C. C. A.) 181 F. 448, the court said: 

“There was no testimony offered relative to the making and acceptance of the 
notes in question, aside from the transactions themselves, and the appellant relies 
solely upon the character of the transactions. andthe circumstances attending them 
to support the position that they constituted payment. We think the doctrine in 
respect to such transactions is well settled. In Delafield v. Construction Co. 118 N. 
C. {105] 71, 24 S. E. 10, it is held that: ‘Where a note or acceptance is given on a 
precedent debt, the presumption is that it was not taken by the creditor in payment 
of the debt, and the onus is on the debtor to show the contrary; otherwise, when 
the note or acceptance is taken contemporaneously with the contracting of the debt.’ 
Tn the opinion in the case Chief Justice Faircloth quotes from Noel v. Murray, 13 
N. Y. 167, as follows: “Where the note is received on a precedent debt the pr: 
sumption is that it was not taken as a payment, and the onus is upon the debtor to 
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show that it was taken as a payment; but where it is received contemporaneously 
with the contracting of the debt the presumption is that it was taken in payment, 
and the burden of proving the contrary rests on the creditor.’ It is true, as in- - 
sisted by appellant, that, independent of an actual agreement, the conduct of parties 
may determine that a note of a third party has been taken as payment by a creditor. 
This proposition is in thorough accord with the opinion of Chief Justice Ruffin in 
the case of Gordon v. Price, 32 N. C. 385, cited in appellant’s brief, wherein it is 
said: ‘The note or bill of a third party taken by a creditor may, under the circum- 
stances, be satisfaction absolutely; that is, when so intended.’ But the opinion in 
this case goes further to say: ‘But at the same time the current of authorities in 
case of a pre-existing debt is the other way, establishes that the discharge of such 
debt is not presumed from the creditor accepting a note or bill of another merely, 
but there must be an agreement to that effect, either express or to be inferred 
plainly from the circumstances and conduct of the parties.’ * * * 

“If the debtor gives the note of another person in settlement it will still be no 
payment unless it is so agreed.’ ‘And by the general commercial law, as well of 
England as the United States, a bill of exchange drawn, or a promissory note 
made by the debtor does not discharge the preceding debt for which it is given, un- 
less such be the agreement of the parties.’ 2 Daniel on Negotiable Instruments, p. 
288. 

“And the same author goes on to say that it was said in the time of Lord 
Holt: ‘A bill shall never go in discharge of a preceding debt, except it be a part of 
the contract that it shall be so.’ 

“This doctrine is sustained in Peter, Executor, v. Beverly et al. [10 Pet.] (35 
U. S.) 532, 9 L. Ed. 522, and in Lyman et al v. Bank of United States [12 How.] 
(53:'U..S.) 225: 13 L. Ba Sip” 

Again, in Union Electric Steel Co. v. Imperial Bank (C. C. A.) 286 F. 857-861, 
the court said: 

“The general rule in this country and England is that the taking of a note 
either of a debtor or a third person for a pre-existing debt is not payment, un- 
less there is an agreement, express or implied, to take the note as such, or un- 
less the creditor parts with the note, or is guilty of laches, in not presenting it 
for payment in due time. Atlas S. S. Co., Ltd., v. Colombian Land Co., 42 C. C. 
A. 398, 102 F. 358; United States v. Sunday Creek Co. (D. C.) 194 F. 252; Max- 
well y. Holmesville Mill & Power Co., 135 C. C. A. 570, 231 F. 684; United States 
Bank v. Daniel et al. [12 Pet.] (37 U. S.) 32, 56,9 L. Ed. 989; Lyman et al. v. 
Bank of the United States [12 How.] (53 U. S.) 225, 243, 13 L. Ed. 965. ‘Nothing 
is better established than that, in the absence of any special agreement to the 
contrary, the mere acceptance, by a creditor from his debtor, of the note or 
check of a third person, to the creditor’s order, for a pre-existing indebtedness, 
is not absolute but merely conditional payment, defeasible on the dishonor or 
nonpayment of the note or check, and, in that event, the debtor remains liable 
for his original debt,’ and the burden of proving such special agreement is on 
the debtor. Holmes & Sons v. Briggs & Drum, 131 Pa. 233, 240, 18 Atl. 928, 
929,17 Am. St. Rep. 804. 

“The note of a third party, given in payment of a pre-existing debt, is col- 
lateral security, or at most conditional payment only. Philadelphia v. Stewart, 
195 Pa. 309, 314, 45 Atl. 1056. ‘To make a note payment absolute, there must be 
an absolute agreement by the creditor to receive it as such,’ and the burden 
of proving this is upon the debtor. Philadelphia et al. v. Neill & Lincoln Sav- 
ings & Trust Co., 211 Pa. 353, 363, 60 Atl. 1033, 1035. The parties may ex- 
pressly agree that the giving of a note may extinguish a pre-existing debt, but, 
in the absence of agreement there is no presumption that the note is accepted 
as payment and the evidence of express agreement must be clear to establish 
that fact. In re Wegman Piano Co. (D. C.) 221 F. 128.” 


And in Maxwell v. Holmesville Mill & Power Co. (C. C. A.) 231 F. 684-686, 


the court said: 


“Counsel insist upon argument that the acceptance of a negotiable note of 
a third party on account of a debtor’s liability raises the presumption of a pay- 
ment of that liability and they call attention to the fact that there is no evidence 
in his case whether these promissory notes were accepted in payment of the 
indebtedness of the Electric Service Company or merely as evidence of security 
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for the indebtedness. But an examination of the decisions has satisfied that the 
weight of authority is that the taking by a creditor of the negotiable note of a 
third party for an antecedent debt does not extinguish the debt unless there is 
an express or an implied agreement that the negotiable note is received as pay- 
ment. Peter v. Beverly [10 Pet.] (35 U. S.) 532, 567, 9 L. Ed. 522; Randolph 
on Commercial Paper, § 1534; Bankers’ Trust Co. v. 7, A. Gillespie Co., 104 ¢. 
C. A. 196, 181 F. 448, 456, 457.” 

[3] The change in beneficiaries was made solely for the accomodation of 
the old beneficiary and the new. The insurance company itself had no interest 
in that change and derived no benefit therefrom. It held a first lien on the 
policy for the amount due on the outstanding premium note coupled with a right 
to offset the amount of that note against the surrender value; and we find 
nothing in the record to justify or support a finding that the company waived 
its right by merely accepting a renewal note from a corporation which is said 
to have been wholly insolvent. If any presumption is to be indulged under the 
circumstances, the natural presumption would be against the claim of waiver. 
The question is not whether the policy was forfeited for failure to pay the pre- 
mium for the second year, but whether the policy had a surrender value so long 
as that premium remained unpaid. If it did not, there was nothing to extend the 
policy beyond two years and 31 days, and the insured having died after the 
lapse of that time, no right of action existed on the policy in favor of any per- 
son or persons. For this reason, the court erred in refusing to direct a verdict 
for the appellant insurance company. For the same reason the judgment dis- 
missing the complaint in intervention is free from error. 

The judgment on the verdict ih case No. 5645 is reversed, and the judgment 
dismissing the complaint in intervention, in case No. 5647, is affirmed. 


NEW YORK LIFE INS. CO. v. HUNTER. 
Circuit Court of Appeals, Eighth Circuit. April 22, 1929. 
No. 8277. 

32 Federal Reporter (2d) 173. 

1. TRIAL—WHERE SPECIAL INSTRUCTIONS QUALIFYING GENERAL 
INSTRUCTION ARE ERRONEOUS, PREJUDICE IS NOT' REMOVED 
BY GENERAL INSTRUCTION. 

If special instructions authorizing verdict for plaintiff if certain facts were 
found in her favor in action on life insurance policy were erroneous, prejudice 
would not be removed by general instruction given at outset which was qualified 
by such special instructions. 

(For other cases, see Trial, Dec. Dig. § 296[1].) 


2. INSURANCE—INSTRUCTION THAT INSURED ANSWERING “NO,” TO 
QUESTION WHETHER HE EVER SPAT BLOOD, DID NOT FAIL TO 
CORRECTLY ANSWER UNLESS HE KNEW BLOOD RESULTED 
FROM DISEASE, HELD ERRONEOUS. 3 
In action on life insurance policy, instruction that, assured, who had in 

application answered “no” to question whether he ever spat blood, could not be 

said to have failed to correctly answer question unless hg recognized or knew 
blood was result of disease and not some temporary injury or infection of mouth, 
held erroneous. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

3. INSURANCE—INSURER HELD ENTITLED TO INSTRUCTED VERDICT 
ON DEFENSE THAT ASSURED FALSELY ANSWERED “NO” TO 
QUESTION WHETHER HE EVER SPAT BLOOD. 

In action on life insurance policy in which insurer defended on ground that 
assured had given false answer in application by denying that he ever spat 
blood, insurer’s request for peremptory verdict as to such issue should have been 
granted under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

4. INSU CTION THAT’ ASSURED’S DENIAL OF USE OF 
HABIT-FORMING DRUGS DID NOT AVOID POLICY UNLESS HE 
KNEW THAT PAREGORIC WHICH HE USED, WAS SUCH DRUG, 
HELD JUSTIFIED UNDER EVIDENCE. 


In action on life insurance policy, instruction that statement by assured in 
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application that he had never taken habit-forming drugs did not avoid policy 

unless he knew paregoric was such a drug, evidence being undisputed that he 

had used paregoric, held justified, where evidence was conflicting as to whether 
he took drug because addicted to it or as means of relief for affliction. 

(For other cases, see Insurance, Dec. Dig. § 669[7].) 

5. INSURANCE—INSURER HELD NOT ENTITLED TO PEREMPTORY 
INSTRUCTION ON DEFENSE THAT ASSURED FALSELY DENIED 
USE OF HABIT-FORMING DRUGS. 

In action on life insurance policy in which insurer defended on ground that 
assured gave false answer in application by denying that he had ever taken 
habit-forming drugs, when he in fact had used paregoric, it was not error under 
evidence to refuse peremptory instruction for insurer as to such issue. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

6. INSURANCE—INSURER HELD ENTITLED TO DIRECTED VERDICT 
ON DEFENSE THAT ASSURED FALSELY DENIED IN APPLICATION 
THAT HE HAD CONSULTED PHYSICIAN. 

In action on life insurance policy in which insurer defended on ground that 
assured had given false answer in application by denying that he had consulted 
physician for certain diseases, refusal to direct verdict for insurer was error 
under evidence. : 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; John E. Martineau, Judge. 

Action by Clara M. Hunter against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

G. B. Rose, D. H. Cantrell, J. F. Loughborough, A. W. Dobyns, and A. F. 
House, all of Little Rock, Ark., for appellant. 

Edward B. Downie and Elmer Schoggen, both of Little Rock, Ark., for 
appellee. 

Before Stone, Lewis, and Cotteral, Circuit Judges. 

CorreraL, Circuit Judge. The New York Life Insurance Company appeals 
from a judgment upon a verdict of a jury in favor of Clara M. Hunter, as the 
beneficiary in a policy of insurance applied for by her husband in February, 1927, 
and delivered to him in the following May. The company resisted liability on the 
ground that the policy was induced by misrepresentations of the assured in his 
application for the insurance, wherein concededly he declared in answer to certain 
questions of the medical examiners of the company that the answers were written 
by him, were full, complete, and true, and he agreed the company “believing 
them to be true shall rely and act upon them.” He answered, “No,” to the 
questions whether he (1) had ever raised or spat blood, (2) had ever taken 
morphine, cocaine, or other habit-forming drugs, and (3) had consulted a phy- 
sician for certain named or other diseases; and he answered, “None,” to a 
question as to the names of the physician he consulted or by whom he had been 
examined or treated within the past five years. 


[1] The evidence shows without dispute that each of the foregoing answers 
was untrue in fact. It is claimed for the plaintiff that the controversy arising 
upon the evidence was not whether they were literally correct, but whether 
they were given honestly and in good faith or otherwise, and it was properly 
submitted to the jury, upon the authority of Moulor v. American Life Ins. Co., 
lll U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447, and other cases following the like prin- 
ciples. For the company, the contention is the answers were material and untrue 
to the knowledge of the assured thereby invalidating the policy, as ruled in 
Mutual Life Ins. Co. of New York v. Hilton-Green, 241 U. S. 613, 36 S. Ct. 676, 
60 L. Ed. 1202, and in other cases wherein the representations were compared with 
the facts involved, wherefore, the trial court erred in refusing to direct a verdict 
for the company and in giving and refusing other instructions to the jury. A 
general instruction was given at the outset in accordance with the Hilton-Green 
Case, but it was qualified by special instructions which authorized the jury to 
return a verdict for the plaintiff if certain facts were found in her favor. If the 
latter instructions were erroneous, the prejudice was not removed by the former 
instruction. Armour & Co. v. Russell (C. C. A.) 144 F. 614, 6 L. R. A. (N. S.) 602. 
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We consider first the undisputed evidence bearing upon the answer that the 
assured had not raised nor spat blood. This had occurred for some years, he 
complained of this trouble and others to Dr. Norris, said he had been spitting 
blood and had then just spat up a big mouthful, and the doctor recommended 
he consult a specialist. The plaintiff: testified this had occurred probably once 
a week at home for five or six years, but assured did not tell her as to its 
frequency during the day, she had not noticed it for a year prior to his death, 
he had pyorrhea but she did not know this was the cause, he had his tonsils re- 
moved in 1919, his general health at the date of the application was good, noth- 
ing was apparently wrong with him before July 1, 1927, when he became ill, and 
on July 20, 1927, he went to a hospital, with a dropsical condition, dying there 
on September 16, 1927. His death was due to cancer of the biliary system. 
Dr. Bledsoe testified that in a case of pyorrhea, blood might accumulate from the 
gums in the mouth and throat. At the hospital, the personal history given by 
the assured showed in part: “For several years has often sudden occurrence 
of blood in throat, source unknown.” 

[2, 3] The jury was instructed that if the assured spat blood occasionally 
without realizing it was caused from the throat, lungs, or stomach, the fact 
would not be a failure to correctly answer the question, and it was necessary 
he recognized and knew it was the result of disease and not some temporary 
injury or infection of the mouth. This we hold was error, as the assured must 
have known the blood spitting was not trivial or temporary, and a finding it was 
so or did not have a deeper source than his mouth would be without any sub- 
stantial support in the evidence. Again, the inquiry was not concerning a dis- 
ease so that the jury might pass upon the issue of his honesty and good faith 
in the expression of his belief or judgment. It was as to a concrete symptom that 
had been prolonged and recurrent and was clearly of that seriousness that what- 
ever the cause the company was entitled to be advised of it for the purpose of 
investigating it and deciding upon the consequent risk. New York Life Ins. Co. 
v. McCarthy (C. C. A.) 22 F.(2d) 241, 244; Mutual Life Ins. Co. of New York 
v. Hurni Packing Co. (C. C. A.) 260 F. 641; Dreier v. Continental Life Ins. Co. 
(C. C.) 24 F. 670; 14 R. C. L. p. 1073. The answer of the assured was material 
and was shown by the undisputed evidence to be untrue to his knowledge. In 
any event, the verdict could not be sustained in the exercise of a sound judicial 
discretion. For these reasons, the foregoing instruction should not have been 
given, the request of the company for a peremptory verdict should have been 
granted, and it was error to refuse it. A. B. Small Co. v. Lamborn & Co., 267 
U. S. 248, 45 S. Ct. 300, 69 L. Ed. 597. 

[4, 5] The next representation in order was the negative answer to the 
question whether the assured had taken habit-forming drugs. The evidence is 
undisputed that paregoric was a drug of that character, containing alcohol and 
opium, that the assured obtained it from his family physician and made a prac- 
tice of buying it from druggists for years, twice until refused by them, that 
sometimes he was found awaiting in the early morning for a drug store to 
open, that as late as February, 1927 (the month of the application), up to the 
twentieth day he bought the drug frequently, that he continued buying it up to 
July 30, 1927, when he went to the hospital, and thereafter, some twenty days 
before his death, be bought another bottle. Mrs. Hunter testified she had 
known him to take paregoric, but only in a small amount. 

The trial court charged the jury that unless the assured knew paregoric was 
such a drug his statement would not avoid the policy, that it was necessary for 
him to know this, and that he was expected to disclose the information. The 
instruction seems justified, as there was a controversy in the evidence whether 
he took the drug because addicted to it and therefore knew it was habit-form- 
ing in character, or as a means of relief for his affliction, although it was claimed 
by Mrs. Hunter he was in health up to July 1, 1927. We therefore hold the 
complaint of this instruction is not sustained, and that it was not error to re- 
fuse a peremptory instruction upon the answer here involved. 


[6] The further representation was that the assured had not consulted or 
been examined or treated by a physician. In this matter the evidence is again 
undisputed. He went to Dr. Norris, his family physician, with complaints of 
cramping in the stomach, diarrhea, and occasional blood spitting. The doctor 
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commenced treating him as early as 1921 continuing up to June, 1926, giving him 
bismuth compound, paregoric, and other remedies, either doing this himself or 
sending him to a drug store. He found the assured’s stomach and bowels in a 
puffy condition, his bowels bloated and distended, and his liver hard or enlarged. 
His condition was serious because continuing. As stated, the doctor recom- 
mended consultation with a specialist. The doctor wrote a few prescriptions for 
him, but without charge, according to a custom in small towns. The treatments 
were given as a matter of friendship and they were described as casual in not 
being made on thorough examination. In September, 1926, when the assured 
visited a hospital where his wife was employed, he met Dr. Cummins, who on 
request gave him medicine three times, probably for constipation, making no 
charge. The assured’s personal history at the hospital also disclosed: “Chronic 
diarrhea for several years, occurring with cramping pains in abdomen. For 
4 or 5 years temporary areas of local anesthesia.” 

The trial court instructed the jury the word “Consulted” did not apply to 
irregular consultations concerning temporary illness, but would cover any regu- 
lar, systematic visits; in other words, if he only took some temporary remedy, 
casually consulted a man who was.a physician and friend, that would not be 
consultation under the policy, but if he had some disease, went to a doctor, 
talked to him about it, and the doctor gave him a prescription or advised him 
what to do for relief, the fact of nonpayment therefor did not relieve of the 
duty to disclose the consultation. We do not consider whether this was error, 
in the absence of an exception. But this was a material answer, and the com- 
pany was entitled to a fair and full disclosure of the repeated consultations and 
treatment for substantial affliction. Instead, the fact was denied, and the ans- 
wer was shown by the undisputed evidence to be untrue to the knowledge of the 
assured. It was error to refuse to direct a verdict for the company. Mutual 
Life Ins. Co. of New York v. Hurni Packing Co. (C. C. A.) 260 F. 641; New York 
Life Ins. Co. v. McCarthy (C. C. A.) 22 F.(2d) 241. 

The exceptions to the refusal of instructions tendered by the company are 
not reviewed as a ruling upon them is not required. Also, the objections as- 


signed to the admission of testimony are not noticed because unnecessary to 
the result. 

The judgment appealed from is reversed, and the cause is remanded to the 
District Court, with direction to grant a new trial. 


NATIONAL LIFE & ACCIDENT INS. CO. v. ALBERT. (6 Div. 303.) 
Supreme Court of Alabama. April 11, 1929. 
121 Southern Reporter 708. 

1. INSURANCE—CLEAR AND CONVINCING PROOF OF TUBERCULO- 
SIS AT DELIVERY OF POLICY REQUIRES AFFIRMATIVE CHARGE, 
POLICY REQUIRING SOUND HEALTH AT ITS DATE (CODE, 1923, 
§ 8364). 

Where evidence is positive and direct that insured had tuberculosis at time of 
delivery of policy, and no other inference may reasonably be drawn from it, in- 
surer, under condition of policy that no obligation is assumed, unless insured at 
date of policy is alive and in sound health, is entitled to affirmative charge, in view 
of Code 1923, § 8364. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


3. INSURANCE—INSTRUCTION THAT MISREPRESENTATIONS CAN- 
NOT BE CONSIDERED, UNLESS MADE WITH ACTUAL INTENT TO 
DECEIVE, OR UNLESS RISK OF LOSS WAS INCREASED, HELD NOT 
ERROR. 

_ Charge that, unless jury believes from evidence to reasonable satisfaction that 

insured made misrepresentations with actual intent to deceive, such misrepresenta- 

tions cannot be considered, unless risk of loss was thereby increased, held not er- 
roneous. 
(For other cases, see Insurance, Dec. Dig. § 669[6].) 


Appeal from Circuit Court, Jefferson County; Roger Snyder, Judge. 
Action on a policy of life insurance by Willie Albert, as executrix of the estate 
of Prince Albert, deceased, against the National Life & Accident Insurance Com- 
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pany. Judgment for plaintiff, and defendant appeals. Transferred from Court of 
Appeals, under Code 1923, § 7326. Affirmed. 

The following charge was given for plaintiff: 

“I charge you that, unless you believe from the evidence to your reasonable 
satisfaction that the insured made the alleged misrepresentations complained of by 
the defendant with the ‘actual intent’ to deceive, then you cannot consider such 
misrepresentations, unless the risk of loss was thereby increased.” 

Jacobs & Carmack, of Birmingham, for appellant. 

Crampton Harris, of Birmingham, for appellee. 


Foster, J. The policy sued on contains the following clause: “No obligation is 
assumed by the company prior to the date hereof, nor unless on said date the in- 
sured is alive and in sound health.” This court has considered such terms of in- 
surance policies to be in legal effect warranties, and governed by the principles of 
law applicable to warranties. Reliance Life Ins. Co. v. Sneed, 217 Ala. 669, 117 
So. 307; Cotton States Life Ins. Co. v. Crozier, 216 Ala. 539, 113 So. 615; Southern 
Life & Health Ins. Co. v. Morgan, 216 Ala. 529, 113 So. 540; Mutual Life Ins. 
Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 A. L. A. 649. And therefore, for 
[such warranty of] unsound health at the date of the policy to be a defense, the 
conditions of section 8364 are essential. Mutual Life Ins. Co. v. Mandelbaum, 
supra. Those conditions are, either, (1) that there was actual intent to deceive; 
or (2) the unsound health at the time was such as to increase the risk of loss. 
The court has also held that, when such unsound health consists of tuberculosis, 
the court will take judicial knowledge that it does increase the risk of loss. 
Southern Life & Health Ins. Co. v. Morgan, 216 Ala. 529, 113 So. 540; Brotherhood 
of Rwy. & S.S. Clerks v. Riggins, 214 Ala. 79, 107 So. 44; Metropolitan Life Ins. Co. 
v. Hyche, 214 Ala. 447, 108 So. 40; Miller v. Metropolitan Life Ins. Co., 214 Ala. 
4, 106 So. 335, and others not necessary to cite. 


1] If, therefore, the evidence be positive and direct that deceased had tuber- 
culosis at the time of the delivery of the policy, and no other inference may be 
reasonably drawn from it, defendant would be entitled to the affirmative charge. 
Brotherhood, etc., v. Riggins, supra. It is quite clear that the evidence was not 
of such nature, and therefore appellant was not due this charge. 

The pleading was in short by consent, with permission to prove any legal de- 
fense. 

[2] Exception is taken to certain portions of the court’s oral charge to the 
jury. The objection is not one of misdirection, but of omission of one aspect of 
the defense. It is contended that the court did not sufficiently stress the fact that, 
if tuberculosis existed, it did increase the risk of loss, but unduly referred to an 
intent to deceive in connection with tuberculosis. There was no misstatement of 
law contended, but it is contended that the court’s charge had a necessary tendency 
to mislead, and therefore there was error. It is remembered, of course, that the 
pleas did not specify the defense, and the court, in charging the jury, must have 
been guided as to the issues by the contentions of counsel in oral argument, as well 
as the evidence, and therefore we cannot put the court in error for failure to charge 
on some matter of defense. The record does not disclose what those contentions 
were, except as shown by the evidence. While the general oral charge, perhaps, 
emphasizes the intent to deceive more than the increase of risk of loss, there 1s 
nothing said in the charge which is not a correct statement of the law. And, to 
make the issue clear to the jury, the court gave them four charges, which give 
the emphasis omitted from the general charge. In these charges the jury is in- 
structed that plaintiff cannot recover, if they are reasonably satisfied that deceased 
had tuberculosis on July 2, 1923 (presumably the date of the application), or on 
July 30, 1923 (the date of the delivery of the policy), and, further, that tuberculosis 
does increase the risk of loss, and that all this is true, though deceased did not 
know that he had tuberculosis on said date. 


For the reasons we have shown, this situation is not controlled by the cases 
of O’Brien v. Birmingham Ry., Light & Power Co., 197 Ala. 97, 72 So. 343; Bir- 
mingham Candy Co. v. Shepard, 14 Ala. App. 312, 70 So. 193; Frierson v. Frazier, 142 
Ala. 232, 37 So. 825; Birmingham Ry., Light & Power Co. v. Seaborn, 168 Ala. 
658, 53 So. 241; Birmingham, etc., Co. v. Hoskins, 14 Ala. App. 254, 69 So. 339. 
In each of these cases there was a positive misstatement of the law as applicable. 
In this case there was no misstatement, but an omission to state as fully as appellant 
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wished one aspect of the defense. But, as this was fully covered in the given spe- 
cial mg appellant has no just cause to complain. 

3] The charge given at the instance of appellee is not an erroneous statement 
of the law. There is no error to reversal assigned, and the judgment of the cir- 
cuit court is affirmed. 

Affirmed. 

Anderson, C. J., and Gardner and Bouldin, JJ., concur. 


INDEPENDENT LIFE INS. CO. v. . SEALE. (6 Div. 323.) 
Supreme Court of Alabama. April 11, 1929. 
121 Southern Reporter 714. 

1. INSURANCE—CLAUSE IN POLICY REQUIRING INSURED TO BE 
ALIVE AND IN SOUND HEALTH AT TIME OF DELIVEY IS IN LE- 
GAL EFFECT A “WARRANTY” (CODE 1923, § 8364). 

Clause in policy of life insurance to effect that no obligation is assumed by 
insurer, unless on date of delivery of policy insured is alive and in sound health, is 
in legal effect a warranty, within Code 1923, § 8364, providing that warranty, to 
avoid policy, must be made with actual intent to deceive, and matter misrepre- 
sented must increase risk of loss. 


(For other cases, see Insurance, Dec. Dig. § 136[4].) 


3. INSURANCE—IN ACTION ON POLICY, INSURER NEED NOT SPECI- 
FICALLY ALLEGE THAT TUBERCULOSIS EXISTING AT ISSUANCE 
OF POLICY INCREASED RISK OF LOSS (Code 1923, § 8364). 

In action on policy of life insurance, where insurer contended insured was not 
in sound health at time of issuance of policy, having tuberculosis, insurer was not 
required to specifically allege and prove that tuberculosis increased risk of loss, or 
that misrepresentation was made with actual intent to deceive, under Code 1923, § 
8364, since judicial knowledge of such fact dispenses with proof. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 


5. INSURANCE—IN ACTION ON POLICY, EVIDENCE HELD TO PRE- 
SENT JURY QUESTION WHETHER INSURED, AT TIME OF DE- 
LIVERY OF POLICY, HAD TUBERCULOSIS. 

In action on policy of life insurance, evidence held sufficient to present ques- 
tion for jury on issue of whether insured, at time of delivery of policy, was af- 
flicted with tuberculosis. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action on a policy of life insurance by Leady W. Seale against the Independent 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Transferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

Huey & Welch and W. G. Stone, all of Bessemer, for appellant. 

Benton, Bentley & Moore, of Bessemer, for appellee. 

Foster, J. [1, 2] A clause in a life insurance policy to the effect that no ob- 
ligation is assumed by the insurer unless, on the date of the delivery of the policy, 
insured is alive and in sound health, has frequently been held by this court to be 
in legal effect a a within the terms of section 8364 of the Code. Reliance 
Life Ins. Co. v. Sneed, 218 Ala. 669, 117 So. 307; Cotton States Life Ins. Co. v. 
Crozier, 216 Ala. 537, 113 So. 615; So. Life & Health Ins. Co. v. Morgan, 216 Ala. 
.' 113 So. 540; Mut. Life Ins. Co. v. Mandelbaum, 207 Ala. 234, 92 So. 440, 29 

A. L. R. 649. And if the unsound health consists of tuberculosis, the court takes 
judicial knowledge that it does increase the risk of loss. So. Life & Health Ins. 
Co. v. Morgan, supra; Brotherhood of Rwy. & S. S. Clerks v. Riggins, 214 Ala. 
79, 107 So. 44; Metropolitan Life Ins. Co. v. Hyche, 214 Ala. 447, 108 So. 40; 
Miller v. Metropolitan Life Ins. Co., 214 Ala. 4, 106 So. 335. 

[3] It is therefore not necessary to make a specific allegation that tuberculosis, 
of which insured is alleged to have been afflicted on the date of the issuance of the 
policy, increased the risk of loss, or that the warranty of sound health was with 
the intent to deceive. By such judicial knowledge, allegation and proof of the re- 
quirements of section 8364, in this respect, are under those circumstances dispensed 
with. Miller v. Metropolitan Life Ins. Co., supra. 


Appellant’s plea 3 fully presented the defense without any additional special 
pleading, and without any burdonsome allegations. It alleges that the insured, at 
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the date of the delivery of the policy, was afflicted with pulmonary tuberculosis, 
and that this increased the risk of loss. The allegation that this increased the risk 
of loss does not add to the burden of proof, when it is alleged that the unsound 
health consists of pulmonary tuberculosis, or any other unsound health which the 
court judicially knows does increase the risk of loss. There was, therefore, no 
injury to appellant resulting from the judgment sustaining demurrer to pleas 5 
and 6, though they may not be subject to demurrer—not necessary to decide. 

[4] The issue made by the pleading was simply one of fact for the jury— 
whether insured had pulmonary tuberculosis on the date of the delivery of the 
policy. The court so charged the jury in its oral charge, and in numerous written 
charges given for appellant instructed them plainly that, if insured was afflicted 
with tuberculosis at the time the policy was issued, it was void, and in that event 
plaintiff could not recover anything (charges 7, 15, 16, 17, 21, 22, 26, and 29, given 
for appellant). Therefore the refused charges 3, 4, 8, and 28 are sufficiently coy- 
ered by the given charges. 

The only other charges refused appellant, which it claims in brief were er- 
roneous, were affirmative charges in various forms. We think the court properly 
submitted to the jury the question of whether insured had tuberculosis at the time 
of the issuance of the policy, and that upon this issue alone the result should be 
determined. 

[5] The policy was issued on October 18, 1926, and insured died September 18, 
1927. The insured was the wife of the beneficiary. He testified that she had a mis- 
carriage in November, 1926, and did not afterward build up like she should, and 
that about the first of 1927, he ascertained that she had tuberculosis, and she was 
not afterward well until she died; that in his judgment she did not have it before 
then, and in October, 1926, was never in better health since he had known her (13 
years). She had given birth to several children, one of them in the late summer 
of 1925. Dr. E. A. Harris testified that he treated insured in August, 1926, and 
she had clinical symptoms (that is, from an examination by sight and hearing) of 
tuberculosis at that time, and in his professional opinion she then had tuberculosis. 
No microscopical test was made until January, 1927, when an examination of her 
sputum showed positive for tuberculosis. He further testified that, absolutely 
speaking, there is no positive way to diagnose tuberculosis, except by finding the 
germ in the sputum by microscopical examination; that from a clinical examination 
a wrong conclusion may be reached; that following the miscarriage her vitality 
was thereby materially lowered. 

Dr. Canterbury testified for the plaintiff that he treated insured at the time of 
her miscarriage in November, 1926, and examined her clinically at that time, and 
the best he was able to ascertain she did not have tuberculosis then; that when he 
so examined and treated her she did not have the clinical symptoms of tuberculosis, 
but appeared to be a woman in normal average health. The medical examination 
on October 18, 1926, for the issuance of the policy sued on, showed that insured 
had no physical defect or infirmity, and that the examiner detected no disease of 
any kind. 

This evidence all taken together was undoubtedly sufficient to present a jury 
question on the issue (So. Life & Health Ins. Co. v. Morgan, supra), and the evi- 
dence is of such a nature that we are not willing to disturb the action of the circuit 
court in denying the motion for a new trial. 

There are assigned for error some exceptions to the rulings of the court on 
objections to evidence. We have considered them, and think that for obvious rea- 
sons none of them shows reversible error, but that no principle of law is involved 
which needs special treatment. 

There being no reversible error assigned and argued, the judgment of the cir- 
cuit court is affirmed. 

Affirmed. 


Anderson, C. J., and Gardner and Bouldin, JJ., concur. 








Grand Lodge, K. P., et al v. Shorter, et al. 


GRAND LODGE, K. P., et al. v. SHORTER et al. (6 Div. 208.) 
Supreme Court of Alabama. Jan. 31, 1929. 
As Modified, on Denial of Rehearing, May 2, 1929. 
122 Southern Reporter 36. 

2. INSURANCE—CERTAIN BENEFICIARIES OF EXPRESS TRUST 
COULD SUE FOR PRESERVATION AND ADMINISTRATION OF 
TRUST WITHOUT JOINING WITH THEM OTHER BENEFICIARIES. 
Beneficiaries of express trust of fraternal endowment corporation could sue 

for the preservation and administration of the trust without joining with them 

the other beneficiaries, though such others would share in the benefits of it; the 
purpose of the bill being to protect the rights of complainants. 


(For other cases, see Insurance, Dec. Dig. § 698.) 


3. INSURANCE—BILL BY BENEFICIARIES AGAINST FRATERNAIT, EN- 
DOWMENT CORPORATION FOR PRESERV ATION OF EXPRESS 
TRUST HELD NOT REQUIRED TO BE INSTITUTED BY ATTORNEY 
GENERAL (Code 1923, § 8498). 

3ill against fraternal cadewuent corporation for the preservation and ad- 
ministration of an express trust, which was instituted by beneficiaries as com- 
plainants, held not required to be instituted by Attorney General as provided 
by Code 1923, § 8498; such section applying to dissolution proceedings only 

(For other cases, see Insurance, Dec. Dig. § 698.) 

. INSURANCE—DISHONESTY, FAITHLESSNESS, FRAUD, INCOMPET- 
ENCY, OR INEFFICIENCY SUFFICIENTLY AVERRED IN BILL FOR 
PRESERVATION AND ADMINISTRATION OF EXPRESS T'RUST 
WOULD JUSTIFY DISPLACING TRUSTEE OR ASSIGNEE AND 
TRANSFER OF TRUST TO CHANCERY COURT. 

Dishonesty, faithlessness, fraud, incompetency, or inefficiency, sufficiently 
averred in constituent facts of bill aginst fraternal endowment corporation for 
the preservation and administration of an express trust, would justify the dis- 
placement of the trustee or the assignee and the transfer of the trust to the 
chancery court. 

(For other cases, see Insurance, Dec. Dig. § 698.) 


10. INSURANCE—PURPOSE OF RECEIVERSHIP BEING TO TAKE 
CHARGE OF ENDOWMENT FUND, EQUITIES OF BILL DID NOT' 
JUSTIFY APPOINTMENT OF RECEIVER TO TAKE CHARGE OF 
ENTIRE ENDOWMENT DEPARTMENT. 

Where the purpose of receivership justified by equity of bill for the preser- 
vation and administration of the express trust was to take charge of endowment 
fund of fraternal endowment corporation, rather than the endowment depart- 
ment, equities of bill did not justify appointment of receiver to take charge of 
entire endowment or insurance department. 

(For other cases, see Insurance, Dec. Dig. § 698.) 


1 INSURANCE—ANOTHER CORPORATION DID NOT HAVE RIGHT TO 
INTERVENE IN BILL MERELY BECAUSE DEFENDANT WAS UN- 
DER ITS SOVEREIGN JURISDICTION FRATERNALLY. 


Petitioner seeking right to intervene in bill by beneficiaries against fraternal 
endowment corporation for the preservation and administration of an express 
trust showing no interest in right to or connection with trust fund in question, 
did not have right merely because defendant was alleged to be under soverign 
jurisdiction fraternally of petitioner. 


(For other cases, see Insurance, Dec. Dig. § 698.) 


12. INSURANCE—FRATERNAL ENDOWMENT CORPORATION’S OFFI- 
CERS AND AGENTS CHARGED IN BILL FOR PRESERVATION AND 
ADMINISTRATION OF EXPRESS TRUST WITH DEFALCATIONS 
HELD NECESSARY DEFENDANTS. 


Officers and agents of fraternal endowment corporation which were charged 
in bill for preservation and administration of an express trust concerning en- 
dowment funds, with havine been guilty of negligence, misappropriation, graft, 
fraud, gross mismanagement, reckless extravagance, and waste in administering 
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a the endowment department, held to be necessary parties defendant in 
the bill. 

(For other cases, see Insurance, Dec. Dig. § 698.) 

Foster and Gardner, JJ., dissenting in part. 

Appeal from Circuit Court, Jefferson County; William M. Walker, Judge. 

Bill in equity for preservation and administration of an express trust by 
Phillip Shorter and others against the Grand Lodge Knights of Pythias of Ala- 
bama, under the jurisdiction of the Supreme Lodge Knights of Pythias of North 
America, South America, Europe, Asia, Africa, and Australia, with a petition 
for intervention by the Knights of Pythias of North America, etc. From a de- 
cree for complainants, respondent appeals, and petitioner applies for writ of 
mandamus. Reversed and remanded; mandamus denied. 

E. A. Brown, Fort, Beddow & Ray, G. Ernest Jones, Hugh A. Locke, and 
Forney Johnston, all of Birmingham, for appellants. 

Altman & Koenig, of Birmingham, and Inzer, Inzer & Davis, of Gadsden, 
for appellees. 

Foster, J. The bill in equity was filed in this case by Philip Shorter and about 
fourteen others as complainants against Grand Lodge Knights of Pythias of Ala- 
bama as respondent. The respondent is a corporation organized under the 
laws of Alabama, and is a fraternal benevolent society for colored people. 

The bill alleges: That the respondent has an endowment or insurance de- 
partment and issues to its members endowment policies. That to support the 
endowment department, each member of a subordinate lodge must pay each 
month one dollar, of which a part goes to a mortuary fund, and the remainder 
to the expense fund of the endowment department. That on, to wit, December 
31, 1926, there was in force to wit, 15,313 policies, issued, and it represented in- 
surance aggregating $3,688,000 in force. That these figures have largely in- 
creased since that time. That each of the complainants own and hold one such 
policy of insurance. That the endowment department of defendant is managed 
by a board of endowment. This board is elected by and is an agency of defend- 
ant. The constitution provides that the funds of this department shall not be 
used for any purpose but payment of death claims and incidental expenses of 
the department. The bill then alleges that the officers and agents of defendant 
have been guilty of negligence, misappropriation, graft, fraud, gross mismanage- 
ment, reckless extravagance, and waste in administering the funds of this de- 
partment, which has resulted in depleting the mortuary fund, and will result in 
entirely wasting and destroying the fund. ‘That it is necessary to preserve such 
fund from destruction. That over the protests and warning of the superintend- 
ent of insurance of Alabama the endowment board has made so-called loans 
from the mortuary fund to the Grand Lodge for the expenses of the lodge, 
until such amount has reached the sum of $54,709.88 (at the time of the hearing 
it was $57,219.63). This is unsecured in any manner. The bill then recites a 
catalogue of fraudulent transactions alleged to have occurred by the members 
of this board, consisting of real estate deals, and other investments of moneys 
of the mortuary fund, in which such members personally profited at the expense 
of such fund to the extent of some $40,000, or more, which are alleged to have 
been a fraud upon such fund. The details of each transaction are alleged in the 
bill. The officers and agents of the defendant who it is alleged committed all 
such wrongs are now in control of the entire business of the defendant, including 
said mortuary fund. The bill attributes the mismanagement and misuse of the 
funds to the negligence and bad faith of said officers and agents of defendant. 

By an amendment it was alleged: That an effort was made to bring to the 
attention of the Grand Lodge meeting of defendant the complaints mentioned, 
but that said lodge meeting was under the control of the officers committing 
the wrongs, and that they could get no redress there. That the Alabama super- 
intendent of insurance made protest of the manner in which the fund was de- 
pleted by a written communication and report of an actuary. This notice dir- 
ected that no further sums be transferred from the mortuary fund for use for 
any other than mortuary purposes. The letter was a severe arraignment of the 
management of this fund, causing its depletion. That regardless of such pro- 
test the practice continued consistently, and there was another communication 
from the superintendent of insurance calling attention to a continuance of the 
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extravagance and misuse of the endowment fund. The bill as so amended prayed 
that the mortuary fund be preserved and protected, and for the appointment of 
a receiver of the endowment department to operate the same, and keep its ef- 
fects and affairs separate from the fraternal department until it can with safety 


to the members and policyholders be turned back to the operation and controi 
of respondent. 


The corporation itself (the Grand Lodge) is the only party respondent. No 
accounting is sought against the derelict officers. 


{1] Defendant on the same day, filed demurrer to the bill as to its merits 
and pleas to the jurisdiction of the subject-matter united with pleas to the juris- 
diction of the person of defendant, and moved to quash the service of summons 
because it was not executed on the superintendent of insurance, and subse- 
quently filed an amendment of the demurrers on the merits. If Code 1923, § 
8474, had been complied with by appellant (there is no allegation to that effect), 
whether that section provides the only method of service in all forms of action 
brought either in accordance with the article of the Code of which it is a part, 
or in actions not mentioned in the Code, and whether section 9421 is another 
method of service applicable to actions not provided for in said article of the 
Code, it is not necessary here to decide, because the motion to quash service was 
waived by the pleading on the merits. Hart v. Turk, 15 Ala. 675; Holley v. 
Younge, 27 Ala. 203; Woodruf v. Hundley, 127 Ala. 640, 656, 29 So. 98, 85 Am. 
St. Rep. 145; Strouse v. Liepf, 101 Ala. 433, 14 So. 667, 23 L. R. A. 622, 46 Am. 
St. Rep. 122; Steele v. Booker, 205 Ala. 210, 87 So. 208; Ex parte Dunlap, 209 Ala. 
453, 96 So. 441; 1 C. J. 268. 


In various ways objection was made to the bill because it was not filed on 
behalf of all the policyholders and because the derelict officers were not made 
parties; that the Attorney General could only file the bill; that no sufficient 
effort was made through the organization to correct the wrongs; that the bill 
is solely to appoint a receiver, which is only an ancillary remedy; and that the 
bill has an independent equity in connection with which the receivership is 


sought. The court overruled all the foregoing objections to the bill, and appellant 
assigns as error the decree in this respect. 


[2] We cannot agree with appellant in its interpretation of the nature and 
purpose of the bill. It is not a bill to dissolve the corporation and wind up its 
affairs. It does not seek a receiver of all the affairs and business of the corpor- 
ation, as was the case in Albach v. Fraternal Aid Union, 100 Kan. 511, 164 P. 
1065; Baird v. Modern Samaritan, 162 Minn. 274, 202 N. W. 498; Cummings v. 
Supreme Council of Royal Arcanum (D. C.) 247 F. 992. It does not seek an 
accounting against the officers and agents of the corporation for their miscon- 
duct. But it is filed on the theory that the corporation as such is by its con- 
stitution and by-laws made an express trustee of the endowment fund created for 
the protection of the policyholders as a trust fund; that such trustee acting 
through its officers and agents has depleted and mismanaged the fund; that the 
oficers have made individual gain in connection with its investments; and that 
a court of equity will interfere with the operations of the trustee under such 
circumstances, and take charge of and administer the trust. Complainants are 
beneficiaries of this trust fund, and have a direct interest in seeing that its 
integrity is maintained, that its proper status is restored, and that_it is properly 
managed. They do not file this suit in a representative capacity. It is an in- 
dividual suit. It may be assimilated to a suit by a taxpayer to prevent a city 
from wasting public funds. Though it may result in benefit to others, the pur- 
pose is to protect the rights of complainants. Gillespie v. Gibbs, 147 Ala. 
449, 41 So. 868; Inge v. Board, 135 Ala. 187, 53 So. 678; 93, Am. St. Rep. 20; 
N.O. M. & C. R. R. Co. v. Dunn, 51 Ala. 128. 


This situation is readily distinguishable from one wherein funds are sought 
to be distributed or property divided among its owners, as where a corporation 
is sought to be dissolved. In such instance all the interested parties should be 
uly represented, or made parties. Such was the situation in Ala. Fidelity 
Mortgage & Bond Co. v. Dubberly, 198 Ala. 545, 73 So. 911, and McKleroy v. 
Gadsden, 126 Ala. 184, 28 So. 660, and Noble v. Gadsden, 133 Ala. 250, 31 So. 
856, 91 Am. St. Rep. 27, cited by appellant. Complainant may maintain this 
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suit without the other beneficiaries, though the others will share in the benefits 
of it. Section 10450 of the Code expressly so provides. 

It is also claimed that the derelict officers and agents of defendant are nec- 
essary parties. We do not concur in that view and think the contention results 
from a failure fully to consider the nature and purpose of the bill. The corpor- 
ation is the trustee, and the fact that certain parties were acting for it-is but.a 
fortuitous circumstance. Complainants expect the corporation to administer the 
trust properly, and failing to do so, it is responsible and is the only necessary 
party defendant in a suit to administer the trust. On the same principle it was 
held that a city in its corporate capacity is a necessary party in a suit to prevent 
a diversion of its funds and its officers proposing to divert its funds are only 
proper parties. Gillespie v. Gibbs, supra. 

The claim is also made that there is no sufficient effort shown to correct the 
wrongs through the organization. We will not here consider the sufficiency of 
any such alleged effort, nor excuse for a failure to do so. We, of course, recog- 
nize the rule that the corporation must recover its own funds against officers for 
misconduct, and that before an individual stockholder may sue to redress such 
wrongs, he must make demand upon the governing board of the corporation or 
show a legal excuse. Howze v. Harrison, 165 Ala. 150, 51 So. 614. The simple 
answer to appellants’ objection at this point is that there is no effort here to 
recover anything of the officers or agents committing the wrongs. Such alle- 
gations of wrong are made as a charge that there has been a breach of trust 
by the corporation as trustee, and for no other purpose. ‘This bill is for relief 
against the corporation only. Therefore there is no necessity for others to be 
made parties respondent. 


[3] It is also contended that it is necessary for a suit of this nature to be 
instituted by the Attorney General under section 8498 of the Code. The Attorney 
General filed a bill of similar import, if not in the exact language of the one 
here considered. Appellants procured its dismissal. McCall v. Grand Lodge, 217 
Ala. 194, 115 So. 254. This court in that case showed that section 8498 applied 
to dissolution proceedings only, and as the bill did not seek a dissolution it was 
not properly filed by the Attorney General. This court referred to the fact that 
the present appellant by pleas in abatement made and argued two contentions: 
(1) That the report and recommendation by the commissioner of insurance is 
a condition precedent to the institution of a suit under the statute (sections 
8495-8498) and (2) that the Attorney General has no authority in any event to 
institute a suit of this character—in effect that the above-mentioned statutes 
do not apply to a suit of this nature. The opinion shows that the latter conten- 
tion of appellants was favorably considered by the court, resulting in a ruling 
that the Code sections, as contended, look to quo warranto proceedings leading 
to a dissolution and closing of the affairs of the corporation. It was there pointed 
out that a suit such as this did not have as its purpose a dissolution of the cor- 
poration. 


Appellants now contends in brief that the ruling on said appeal following one 
of the contentions it there made, was dictum and erroneous, and that the result 
there reached should have been predicated on the first contention noted above. 
It may be observed here that such first contention is not sustained by the author- 
ity cited by counsel on that appeal (Chicago Mut. Life Indemnity Ass’n y. Hunt, 
127 Ill. 257, 20 N. E. 55, 2 L. R. A. 549, nor in Baird vy. Modern Samaritan, 
supra). 

[4, 5] We adhere to the position heretofore taken that the Attorney General 
is not the proper party to prosecute a cause of the nature here under considera- 
tion and maintain that a beneficiary of a trust fund may invoke interference in 
equity when the trustee makes disposition of the funds in violation of the trust 
“in selfish disregard of the claims of other beneficiaries” (McDonald v. McDon- 
ald, 92 Ala. 537, 544, 9 So. 195, 197), and that “dishonesty, faithlessness, fraud, 
incompetency, or inefficiency, sufficiently averred in its constituent facts, would 
justify the displacement of the trustee or assignee, and the transfer of the trust 
to the chancery court” (Jones v. McPhillips, 77 Ala. 314, 322), and that “when- 
ever rendered necessary, whether by the ignorance, wilfulness, or bad faith of 
the trustee, the court, on proper application, will take jurisdiction, and see that 
the trust is executed in its true spirit” (Jones v. McPhillips, supra, page 321); 
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and that section 10450 (6102) authorizes the removal of a trustee on the petition 
of any person interested in the execution of the trust, when he has violated the 
trust, or when for any reason he is an unsuitable person to execute the trust; 
and that this section is but a declaration of the law as it existed prior thereto (Ex 
parte Jonas, 186 Ala. 567, 577, et seq., 64 So. 960). 

[6, 7] It is well understood that a receivership is an ancillary remedy in aid 
of the primary object of the litigation, and that to sustain a bill for a receiver 
there must be some distinct right to be protected, and some other relief sought, 
to which the receivership is an aid. Cassells Mills v. First Nat. Bank, 187 Ala. 
325, 65 So. 820. The question of the appointment of a receiver has, therefore, 
as one of its elements, the equity of the bill otherwise considered. We have 
shown that the bill has equity for the preservation and administration of an ex- 
press trust. If a sufficient showing is made therefor, the court should appoint 
a receiver of the trust fund. McCall v. Grand Lodge, supra. 

[8, 9] There is no effort to secure the appointment of a receiver of all the 
affairs of the corporation, neither was such a receiver appointed. The chancery 
court will not as a rule take charge of a corporation and wind up its affairs ex- 
cept in case of insolvency. Exceptions are when there is no properly constituted 
governing board, or because there are such dissensions among them as to make 
it impossible to carry on its business. Howze v. Harrison, supra; Jasper v. 
Wallis, 123 Ala. 656, 26 So. 659; Edison v. Edison United Phonograph Co., 52 
N. J. Eq. 620, 29 A. 195. 


The McCall case, seeking redress through the state authorities, was filed July 
9, 1927. A letter of the superintendent of insurance to appellant was dated May 
14, 1927. In it he demanded that the illegal practice be discontinued. The bill 
in the instant case was filed in April, 1928. As of June 15, 1928, Frank M. 
Speakman, an actuary employed by the state, made to the insurance department 
a report, showing that defendant had misapplied $57,219.63 of this mortuary fund. 
The report showed extravagant and doubtful expenditures of the trust fund 
for so-called traveling and other expenses, not shown to be chargeable to this 
fund. It also stated “that this is a one man society, being run almost entirely 
by R. A. Blount, and those who dare oppose him would be removed. Blount 
has held the office of grand chancellor for a good many years, and holds com- 
plete control over all the delegates attending the grand lodge meetings.” This 
report was offered in evidence by appellant and is the most _ favorable 
to it of any report in evidence. The financial condition of the grand 
lodge is commended. It is shown to be solvent and financially to com- 
pare favorably with other like institutions. The most serious criticism 
of the management has been the habit each year of using moneys from the 
mortuary fund to defray grand lodge expenses, in violation of the trust until the 
amount has reached an enormous sum in excess of $57,000, extravagant and 
doubtful expense items, and improper manner of checking them, negligence in 
collecting rents, and improper handling of real estate, failure to earn on bank 
balances, and the claim of individual speculation at the expense of this fund. 
It is shown that in July, 1927, after the McCall Case was filed, the Grand Lodge 
passed a resolution assessing the members twenty cents per month for the pur- 
pose of defraying the grand lodge expenses. This indebtedness by the Grand 
Lodge to the endowment department was dropped from its account as an.asset 
of the mortuary fund by the management. But the actuary of the insurance 
department of the state required it to be replaced in its accounts. The actuary 
further reports that it is contemplated that the grand lodge may be in position 
to refund a “good portion of the moneys it now owes” the mortuary fund. No 
showing has been made that any of it has been refunded. The management re- 
mains in the same hands. In view of the fact that those who made such diversion 
of the mortuary funds may, upon proper showing, be made personally to ac- 
count to this fund and reimburse it for such misuses, and in view of the claim 
that its present officers and agents have speculated upon said fund to their own 
gain, for which they could be brought to account, if duly proven, and the fur- 
ther fact that the defendant as trustee of said fund has not and probably will 
not take proceedings to compel such officers to make account to such fund, as 
long as said fund is under the management of the officers alleged to have com- 
mitted the wrongs and the mismanagement of the fund and extravagant expendi- 
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tures charged to it and improper practices shown by the actuary’s report, it 
would seem quite appropriate that there should be a receiver of said trust fund, 
with full authority, among other things, to enforce such rights as exist against 
the officers or agents of defendant and others for any liability shown to be due 
said fund, and receive, handle, and dispose of the fund pursuant to the regu- 
lations of the order. The equity of the bill relates only to the trust fund, and 
does not embrace the management of the business of appellant, other than the 
management of that fund. 

[10] The receiver appointed by the court was authorized and directed to take 
charge of the entire endowment or insurance department of appellant, and all 
its activities, business, and affairs, and to conduct said department of appellant's 
business. We do not think that the equities of the bill justify an extension of 
the power of the receiver to the conduct of the insurance department of appel- 
lant’s business, and the decree should be modified so as to eliminate such powers 
and duties from his authority. The purpose of the receivership justified by the 
equity of the bill is to take charge of the endowment fund (rather than the 
endowment department) embracing both the mortuary and expense funds there- 
of, and administer them according to the rules of the order (constituting the 
terms of the express trust), and to cause said morutary fund to be restored to 
its proper status, and to conduct such proceedings and suits as may be necessary 
for that purpose under the direction of the court. The receiver should receive 
from the secretary payment of all dues which should go into said fund during 
the term of his receivership. The expenses incident to the receivership and of 
the conduct of the endowment department should be paid out of the expense 
fund of said department by the receiver, and no part of it paid out of the mort- 
uary fund thereof, but all should be administered by the receiver, and all pay- 
ments approved by him before they are made. 

The terms of the decree carry out the foregoing views in all respects except 
as to the conduct of the business of the endowment department of appellant by 
the receiver. 

[11] Knights of Pythias of North America alleged to be organized and char- 
tered under the laws of the United States seeks an intervention, and has pre- 
sented to this court its petition for mandamus to the trial judge directing that 
it be allowed to intervene (the judge having denied this right). Petitioner has 
shown no interest in right to, or connection with, the trust fund in question. 
Merely because appellant is alleged to be under the soverign jurisdiction (frater- 
nally) of petitioner as a Supreme Lodge whose jurisdiction extends to North 
and South America, Europe, Asia, Africa, and Australia, does not show any 
connection with the trust fund here involved. 

[12] The foregoing expresses the views of Foster, J., in which Gardner, J., 
concurs. But the majority of the court, consisting of Anderson, C. J., and Sayre, 
Thomas, and Bouldin, JJ., are of the opinion that the demurrer to the bill for 
want of necessary parties should be sustained. The necessary parties are those 
officers and agents of appellant who are charged with having committed the 
alleged wrongs; but all of said Justices concur in the opinion in other respects. 

Reversed and remanded; mandamus denied. 

Anderson, C. J., and Sayre, Thomas and Bouldin, JJ., concur. 

Gardner and Foster, JJ., dissent. 

Brown, J., not sitting. 

On Appellant’s Application for a Further Modification of the Original Opinion. 

Per Curiam. In the event of an amendment of the bill adding the parties 
whom this court has found to be necessary, and an application for a continu- 
ation of the receivership, the court below will consider and determine the merits 
of such application, as they may then appear, after giving the added parties, as 
well at the others, an opportunity then to be heard. 

With the foregoing statement, the application for rehearing is overruled. 
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NATIONAL EQUITY LIFE INS. CO. v. BOURLAND. (No. 263.) 
Supreme Court of Arkansas. April 15, 1929. 
16 Southwestern Reporter 6. 

1. INSURANCE—INSURANCE CONTRACTS WILL BE CONSTRUED 
STRICTLY AGAINST INSURER, AND, WHERE PROVISIONS CON- 
a ONE MOST FAVORABLE TO INSURED WILL BE GIVEN EF- 
FECT. 

Contracts of insurance will be most strictly construed against insurer, and, 
where there are conflicting provisions in policy, one most favorable to insured will 
be given effect. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—ON FAILURE TO PAY QUARTERLY PREMIUM ON DUE 
DATE AS RECOGNIZED BY INSURED, POLICY LAPSED, PRECLUD- 
ING RECOVERY FOR DEATH SUBSEQUENTLY OCCURRING. 
Where insured during lifetime recognized fact that amount paid for prelim- 

inary term covered insurance from July 13 to October 3, at which time quarterly 

premium was to begin, though preliminary term was stated in rider to be for 3 1-3 

months instead of 2 2-3 months, on failure to pay quarterly premium due April 3 

before May 3, at which time period of grace expired, policy lapsed, precluding re- 

covery under policy for death occurring on May 17. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


Appeal from Circuit Court, Mississippi County; G. E. Kevk, Judge. 

Suit by Myrtle M. Bourland against the National Equity Life Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed, and case dis- 
missed. 

Bullion & Harrison, of Little Rock, and C. M. Buck, of Blytheville, for ap- 
pellant. 

Nelson & Crawford, of Blytheville, for appellee. 

McHaney, J. On July 13, 1925, John G. Bourland, now deceased, applied to 
appellant for two policies of life insurance for $5,000 each, carrying an annual 
premium of $217.99 each. These policies were issued and dated October 3, 1925, at 
the request of the insured, who desired the premiums to become due on that date. 
In order to cover the risk between July 13 and October 3, appellant issued, to be 
attached to each policy, its “preliminary term insurance rider” reading as follows: 
“In consideration of the request contained in the application for this policy, and the 
payment of $2.77 (two dollars and "/10) same being the preliminary term rate for 
three and one-third months yearly renewable term life insurance, the annual premi- 
um date of said policy is hereby changed from the 13th day of July, 1925, being 
the date of the application for this policy, to the 3rd day of October and annually 
thereafter until maturity, and said policy Number 2070 is by this preliminary term 
insurance rider now placed in effect for $1,000.” 

A like rider was attached to policy 2071, being the other policy issued at the 
time. The insured executed and delivered to the agent of appellant his notes for 
the total amount of the premium on both policies, and the preliminary term insur- 
ance, due October 1, which notes were forwarded to appellant by the agent. Prior 
to the due date of these notes, on September 28, 1925, the insured wrote appellant, 
advising it of his inability to pay the notes when due, requesting that the notes be 
returned to the agent, and that he be permitted to pay the premium in quarterly in- 
stallments “of $57.77 on each policy, together with the $5.54 additional premium to 
October 3,, on the term rate.” His request was complied with by appellant, and on 
the 3d day of October, 1925, the insured executed and delivered to appellant the 
following written request as to each policy: 

“T hereby request that the annual premium of $217.99 be changed to a quarterly 


premium of $57.77, to be paid in advance on Oct. 3, Jan. 3, Apr. 3, and July 3 of 
each policy year. 


“The payment of any installment shall not maintain the policy in force beyond 
the time the next installment becomes due. This request when accepted by the 
company is to be filed with the original application and to continue in force until 
changed by agreement.” 

Shortly thereafter the insured paid the quarterly premium on each policy due 
October 3, in the sum of $57.77 each, and the preliminary term premium on both 
policies, amounting to $5.54, which paid the premiums to January 3, 1926. Under 
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date of November 3, when these policies had “been in force just one month to day” 
as stated by the insured in his letter to the company, he requested appellant to can- 
cel one of the policies and apply the premium already paid on it to the payment of 
the quarterly premium thereafter become due on the other, which appellant did by 
canceling policy 2071 and giving him credit on policy 2070 for the full quarter’s 
premium, although 2071 had been in force for one month. The effect of this was 
to pay the premium on policy 2070 until April 3d. On that date the next quarterly 
premium became due on policy 2070, and, although the insured was frequently no- 
tified regarding the due date and thereafter during the 30 days of grace allowed 
in which to pay the premium due April 3d he was several times warned that if he 


failed to pay the premium by May 3d the policy would lapse, he neglected to pay 
same, and died on May 17th. 


Appellees, who are the beneficiaries in this policy, demanded payment of the 
$1,000 due under the policy if death occurred during the first year, which was re- 
fused, and this suit followed. The case was tried to the court sitting as a jury, 
and it found that under the terms of the policy “there are conflicting statements as 
to the length of time the premium on the policy had been paid, one statement saying 
the amount paid was the premium for three and a third months, the other saying 
that it was the premium to the 3rd day of October, 1925.” On that account the 
court held that the policy must be construed most strongly against appellant and in 
favor of the insured, and that the effect of the clause in the preliminary term in- 
surance rider, that the $2.77 paid “being the preliminary term rate for three and 
one-third months,” carried the preliminary term insurance until October 23, and 
that the quarterly premium dates began at that time, which would have made the 
premium paid carry the policy to April 23, and that the 30 days of grace allowed 
to pay the April premium would keep the policy in force beyond the date of the 
death of the insured. Accordingly, judgment was rendered against appellant for 
$1,000, penalties and attorney’s fee. 

[1] Clearly the court erred in its findings of fact and conclusions of law. Ap- 
pellant requested the court to declare that, under the facts in this case, the policy 
sued on lapsed on the 3d day of May, 1926, for failure to pay the premium due 
thereon on the 3d day of April, and that under the facts and the law, there could 
be no recovery. The court should have so found. It is true that contracts of in- 
surance will be construed most strictly against the insurer, and that where there 
are conflicting provisions in the policy, the one most favorable to the insured will 
be given effect. Here, however, both parties to the contract understood that the 
preliminary term insurance from July 13 to October 3 was for 2% months, and un- 
til October 3d only, at which time the regular premium on the policy became due. 
The secretary of the company testified that the $2.77 mentioned in the rider was the 
preliminary term rate for 224 months instead of 3 1-3 months as mentioned in the 
rider, and that the mention of 3 1-3 months in the rider was a mere error in writ- 
ing the rider. The rider itself says that the preliminary term insurance is only 
paid from the 13th day of July to the 3d day of October, 1925, and the letter of 
the insured, heretofore quoted, dated September 28, 1925, to the company, specifi- 
cally stated that the $5.54, being the amount due on both policies for the preliminary 
term insurance, paid the preliminary term insurance to October 3d only. So it will 
be seen that both parties have given the same construction to the contract. 


[2] It is clearly manifest that both parties intend that the preliminary term 
insurance began on July 13, and terminated October 3, and it is a well-established 
principle of law that, in the interpretation or construction of contracts, the con- 
struction the parties themselves have placed on the contract is entitled to great 
weight, and will generally be adopted by the courts in giving effect to its provisions. 
This is especially true in case of ambiguity in the written contract. Two of our 
recent cases to this effect are Temple Cotton Oil Co. v. Southern Cotton Oil Co., 
176 Ark. 601, 3 S. W.(2d) 673, and Webster v. Telle, 176 Ark. 1149, 6 S. W.(2d) 28. 


[3] The insured in his lifetime never, at any time, questioned the correctness 
of the quarterly premium dates, of which he was frequently notified by appellant, 
but, on the contrary, himself, affirmatively stated that the amount he paid on the 
preliminary term insurance carried it only to October 3d. The policy having 
lapsed on May 3d, for failure to pay the premium due April 3d, there was no li- 
ability and there can be no recovery. 


The judgment will be accordingly reversed, and the case dismissed. 
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INTER-SOUTHERN LIFE INS. CO. v. BUTTS. (No. 248.) 
Supreme Court of Arkansas. April 8, 1929. 
Rehearing Denied May 6, 1929. 

16 Southwestern Reporter(2d) 184. 

1. INSURANCE — BENEFICIARY UNLAWFULLY KILLING INSURED 
FORFEITS RIGHT TO RECOVER UNDER POLICY, BUT RIGHT TO 
SUE ARISES IN FAVOR OF INSURED’S ESTATE. 

Where beneficiary under life policy unlawfully kills insured, he forfeits right 
to recover under policy, and right to sue arises in favor of estate of insured as if 
no beneficiary had been named, for, while public policy prohibits beneficiary from 
receiving any benefit from his wrongful act, it does not exonerate insurer from li- 
ability on policy. 

(For other cases, see Insurance, Dec. Dig. § 448.) 

Smith, Kirby, and Mehaffy, JJ., dissenting in part. 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by J. B. Butts, administrator, against the Inter-Southern Life Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Sheffield, Walker & Coates, of Helena, for appellant. 

W. G. Dinning, of Helena, for appellee. 

Smitu, J. Appellee filed a complaint in which he alleged that the defendant 
insurance company had reissued a policy of insurance on the life of Sarah Medley, 
payable to her husband, James E. Medley, and while said policy was in full force 
and effect the beneficiary had murdered the insured, wherefore appellee, as admin- 
istrator of the insured, brought suit to recover the amount of the policy. 

The insurance company filed an answer in which it denied that the beneficiary 
had unlawfully killed the insured or had forfeited his rights under the policy. It 
admitted that it was indebted to the beneficiary or to the estate of the insured in 
the amount of the policy. It was further alleged that “in no event can the estate 
of the said Sarah Medley (the insured) succeed to the funds in question until the 
rights of the said James E. Medley (the beneficiary) have been forfeited. The de- 
fendant further states that the said James E. Medley stands innocent of any wrong- 
ful acts whatsoever, and not until he is tried and convicted of the alleged offense 
and his rights adjudicated can the administrator of said estate of Sarah Medley 
maintain an action on said policy of insurance.” 

With the issues thus joined appellee offered testimony to the effect that the 
beneficiary had unlawfully killed his wife, the insured, and there was no contra- 
diction of this testimony. Thereupon the court charged the jury, over appellant’s 
objection, that if the fact were found that the beneficiary had unlawfully killed the 
insured, to find for the plaintiff. There was a verdict for the plaintiff, and judg- 
ment accordingly, from which is this appeal. 

[1] Public policy prohibits the beneficiary in an insurance policy who unlaw- 
fully kills the insured from receiving any benefit from his wrongful act. But this 
public policv does not exonerate the insurer from liability on the policy, as the 
reason for the rule is to prevent the wrongdoer from profiting by his wrongful act, 
and not to relieve the insurer from the liability it contracted to pay upon the death 
of the insured. 

If, therefore, the beneficiary unlawfully killed the insured, he forfeited his 
right to recover under the policy, and a right to sue arose in favor of the estate of 
the insured as if no beneficiary had been named in the policy. Mutual Benefit 
Health & Accident Ass’n v. Tilley, 176 Ark. 525, 3 S. W.(2d) 320. 

_ [2] It is the opinion of the majority that the pleadings in the case tender no 

issue except that of the unlawful killing of the insured by the beneficiary; that the 

insurance company, had it desired so to do, might have assumed the attitude of an 
interpleader, rather than that of a defendant, by paying into court the amount of 
the policy and asking the court to adjudicate, for its protection, to whom the money 
should be paid. But, instead of so doing, the insurer elected to litigate with the 
insured’s administrator the question whether the beneficiary had unlawfully killed 


> insured, and this issue was submitted to the jury and is concluded by the ver- 
ict. 


It is the opinion of the writer, in which Justice Kirby and Mehaffy concur, 
that the allegation that the beneficiary had forfeited his right to sue is in the nature 
of a condition precedent, and, that fact being denied, the necessary parties to ad- 
judicate that question should have been brought before the court, and the beneficiary, 
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who was such a party, was not brought into court. We, the minority, are there- 
fore of the opinion that the judgment should be reversed and the beneficiary made 
a party, to save the insurance company from the possibility of having to pay this 
policy twice. Sections 1096 and 1101, C. & M. Digest; Choctaw, O. & G. R. R. Co. 
v. McConnell, 74 Ark. 54, 84 S. W. 1043. 

The judgment of the circuit court is affirmed. 


FISHER v. MISSOURI STATE LIFE INS. CO. 
Supreme Court of Florida, Division B. 
April 10, 1929. 

121 Southern Reporter 799. 

(Syllabus by the Court.) 

INSURANCE—INSURER ISSUING POLICY ON APPLICATION CON- 
TAINING EVASIVE ANSWERS TO QUESTIONS CONCERNING IN- 
SURED’S HEALTH COULD NOT HAVE POLICY CANCELED AFTER 
INSURED’S DEATH. 

In a suit by insurer against beneficiary to cancel policy after death of insured on 
ground that before issuing policy insured stated in application, in response to ques- 
tions concerning his health, that he had never had a doctor, insurer could not com- 
plain that it did not receive information to which it was entitled, where it had right 
to require full.and complete answers to questions propounded in application, but 
accepted application containing answers which were not responsive to questions 
propounded. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

Brown, J., dissenting. 

Appeal from Circuit Court, Hillsborough County; F. M. Robles, Judge. 

Suit by the Missouri State Life Insurance Company against Leltory E. Bruce 
Fisher. Decree overruled defendant’s demurrer, and defendant appeals. Reversed 
and remanded, with directions. 

S. S. Sanford, of Tampa, for appellant. 

Mabry, Reaves & Carlton, of Tampa, for appellee. 

Burorp, J. This was a suit by an insurance company to cancel and rescind a 
a policy of insurance after the death of the insured. The beneficiary, who was 
made defendant, demurred to the bill of complaint. 

The demurrer should have been sustained upon authority of the opinion in the 
case of Florida Life Ins. Co. v. Dillon, 63 Fla. 140, 58 So. 643, in which case this 
court says: 

“If we correctly understood the oral argument of the counsel for the plaintiff 
in error, he relies most strongly upon the defensive matters set up in these pleas. 
As is readily apparent, they attempt to set up as a defense fraud upon the part of 
the insured in his answers to some of the questions in his application. In Heath- 
cote v. Fairbanks, Morse & Co., 60 Fla. 97, 53 So. 950, as in Hillsborough Grocery 
Co. v. Leman, 62 Fla. 208, 56 So. 684, we held that ‘Wherever fraud is relied upon 
in any pleading, either at law or in equity, the allegations or averments should be 
specific and the facts constituting such fraud should be stated, else such pleading, 
upon proper attack, will be held bad.’ As we also held in Langston & Strickland 
v. National China Co., 57 Fla. 92, 49 So. 155, ‘in pleading fraud the ultimate facts 
constituting the particular fraud should be stated with certainty and directness,’ 
and ‘the sufficiency of a pleading alleging fraud is determined by the court upon de- 
murrer.’ Likewise, as we have held in Seaboard Air Line Ry. v. Rentz & Little, 
60 Fla. 429, 54 So. 13, and in subsequent cases, ‘The object of judicial proceedings 
is to ascertain and to decide upon disputes between parties. In order to do this, it 
is indispensable that the point or points in controversy be evolved and distinctly pre- 
sented for decision. The pleadings in an action at law are designed to develop and 
present the precise points in dispute and they should be characterized with certainty, 
clearness and conciseness. The administration of justice is a practical affair and 
the pleadings should not be converted, or rather perverted, into logomachies, or 
logic-chopping.’ In line with this, we held in Hillsborough Grocery Co. v. Leman, 
62 Fla. 208, 56 So. 684, that ‘It is the first essential of good pleading that it be 
characterized by certainty.’ We have uniformly held that every pleading is to be 
most strictly construed against the pleader thereof. The facts and circumstances 
upon which a defendant in an action at law relies for his defense are matters pe- 
culiarly within his own knowledge and he will be presumed to have stated them as 
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strongly and favorably to himself as he could, exercising his privilege of selecting 
his own language in which to couch them.” 

See, also, Hart v. Marbury, 82 Fla. 317, 90 So. 173, and cases there cited. 

The bill of complaint alleges as one of the grounds for cancellation and rescis- 
sion: 

“That before issuing said policy your orator required the said Ernest Fisher 
to furnish certain information and to answer certain questions relating particularly 
to the condition of health of the said Fisher. That the information so required was 
actually furnished by the said Fisher, and your orator issued and delivered the said 
policy hereinabove described upon the faith of such information, believing the same 
to be true. That the said Fisher, among other things, was asked to detail all illness, 
diseases, operations, he had had since childhood, giving the nature of the infection, 
accidents or injuries, the date, duration, complications, results and name of medical 
attendant, and that the said Ernest Fisher answered that he had never had a 
doctor in his life.” 

It will be observed that the allegation of the bill of complaint above quoted 
shows that the answer to the question propounded was neither direct nor respon- 
sive to the full question propounded. The insurance company accepted the alleged 
evasive and unresponsive answer and issued its policy without requiring a direct and 
responsive answer to the question propounded. The bill of complaint fails to al- 
lege that the insured at the time of answering the question had knowledge of any 
affliction or bad health at the time he signed the application and submitted answers 
to the questions propounded. 

After the demurrer had been overruled, the beneficiary, the defendant in the 
court below, filed an answer in which were incorporated allegations and prayer 
for affirmative relief. 

The evidence does not disclose that there was any intention on the part of the 
insured to procure the issuance of the policy by fraud or deception. So far as the 
evidence discloses, the insured had not suffered any discomfiture or ailment within 
nearly a year prior to the time of the application for the policy. The probative 
force of the evidence shows that he did not consider his condition at all alarming 
when he consulted a physician in June or July of 1923, prior to his death in 1925, 
and that, although he submitted to an X-ray examination at that time, he was not 
sufficiently impressed with the possibility of the seriousness of his condition to 
follow the advice of the physicians, who stated that they advised him to have an 
operation, which advice was based upon what they stated was at most their opinion 
that he had an ulcer of the stomach. The evidence does not show that between 
that time and the date of his death he ever had any reason to believe from his 
physical condition that that opinion was well founded or that he had made any mis- 
take in declining to follow the advice of the physicians to have an abdominal op- 
eration. 

The evidence does not show that he ever had a physician to attend him—that is, 
to make a visit to him for the purpose of administering to him professionally. 

The evidence fails to show, and, as is heretofore stated, the bill of complaint 
fails to allege, that the insured at the time of answering the questions was con- 
scious of any affliction or bad health at the time he signed the application. 

The insurance company had the right to require a full and complete answer 
to the questions propounded in the application, and if it waived this right by ac- 
cepting the application containing the answers which were not responsive to the 
questions propounded, it could not complain that it did not receive information to 
which it was entitled. 

The decree appealed from should be reversed, with directions for the entry 
of a decree in favor of the appellant, the defendant in the court below, in accordance 
with the proof supporting the allegations and prayer of her answer, for affirmative 
relief, and it is so ordered. 

Reversed and remanded. 

Whitfield, P. J., and Strum, J., concur. 

Terrell, C. J.. and Ellis, J., concur in the opinion and judgment. 

Brown, J., dissents. 





The Insurance Law Journal, Vol. 73 [Aug., 1929 


WILKINSON v. NATIONAL LIFE ASS’N. (No. 39293.) 
Supreme Court of Iowa. May 7, 1929. 
225 Northwestern Reporter 242. 

2. INSURANCE—EVIDENCE IN ACTION ON LIFE POLICY HELD NOT 
TO SHOW, AS MATTER OF LAW, THAT INSURED COMMITTED 
SUICIDE. 

Additional testimony in second trial of action on life insurance policy held 
not to show, as matter of law that insured committed suicide. 

(For other cases, see Insurance, Dec. Dig. § 668[12].) 

3. INSURANCE—BURDEN WAS ON INSURER TO PROVE INSURED’S 
SUICIDE BY EVIDENCE EXCLUDING EVERY OTHER REASONABLE 
HYPOTHESIS; PRESUMPTION BEING THAT DEATH WAS ACCI- 
DENTAL. 

In action on life insurance policy, burden was on defendant to prove its 
theory of insured’s suicide by evidence excluding every other reasonable hypothe- 
sis; presumption being that death was accidental. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

De Graff, J., dissenting. 

Appeal from District Court, Greene County; J. A. Henderson, Judge. 

Action upon a life insurance policy. The defendant company alleges suicide. 
Trial to the court and a jury. Verdict and judgment thereon for the plaintiff. 
The defendant appeals. Affirmed. 

Ole O. Roe, of Des Moines, and Wilson & Harris, of Jefferson, for appellant. 

T. F. Lynch, of Pocahontas, and Howard & Sayers, of Jefferson, for ap- 
pellee. 

Wacner, J. This is the second appeal of this case to this court. For opinion 
on former appeal, see Wilkinson v. National Life Association, 203 Iowa, 960, 
211 N. W. 238. Generally speaking, the facts are stated in the opinion rendered 
on the former appeal, to which, for the sake of brevity, reference is hereby 
made. However, as we proceed, we will mention some additional testimony, which 
was not before the court on the former appeal, and also some of the testimony 
which is identical with that on the former trial. 

At the close of the evidence, the defendant, by motion, asked for a directed 
verdict which was overruled. This motion was substantially identical with the 
one made at the former trial. The defendant also filed a motion for a new trial, 
again raising the same proposition, and urging therein that the verdict is con- 
trary to and not sustained by the evidence. The real question in the case is 
as to whether or not the circumstantial evidence conclusively eliminates every 
theory of death, other than by suicide. If so, then the defendant’s motion for a 
directed verdict, and also its motion for a new trial, should have been sustained. 
If not, then it became a question of fact for the determination of the jury. 

The law is well stated in the opinion on the former appeal, as follows: 

“Tt was not for the trial court, nor is it for this court, to determine facts or 
draw inferences where reasonable minds might come to different conclusions. The 
defendant had the burden of proof. No witness saw the deceased at or near the 
time or place of the tragedy. The evidence is entirely circumstantial. The pre- 
sumption is against suicide. To overcome this presumption by circumstantial 
evidence, the defendant must show the existence of such circumstances and con- 
ditions as to leave room for no other reasonable hypothesis than that of suicide. 
In other words, the evidence must be such that all reasonable minds must say 
that the presumption has been overcome, suicide has been proved, and any hypo- 
thesis or theory inconsistent with suicide excluded.” Wilkinson v. National Life 
Association, supra. 

In Michalek v. Modern Brotherhood of America, 179 Iowa, 33, 161 N. W. 
125, we made the following pronouncement: 


“That the defense relied upon is an affirmative one, and the burden of estab- 
lishing it is upon the appellee [the defendant] is so well settled that we will not 
take the time necessary for the citation of authorities. The burden thus assumed 
is something more than ordinarily rests upon a party who undertakes to estab- 
lish an asserted fact over the bare denial of his adversary. In a case of the lat- 
ter class, there is ordinarily no presumption for or against either party. Here, 
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however, the defendant is met by a presumption against suicide or suicidal intent. 
That such is the general rule, all courts admit, but as to its effect and operation, 
there is some dissonance of opinion. Some have treated the presumption as of 
rather slight value and easily overcome (Agen v. Metropolitan Life Ins. Co., 105 
Wis. 217 [80 N. W. 1020, 76 Am. St. Rep. 905]; but by far the greater number 
and the better reasoned cases unite in holding that the party charging suicide, 
where circumstantial evidence is relied upon to support the claim, can overcome 
the presumption against self-slaughter only by proof of facts which exclude 
every reasonable hypothesis of natural or accidental death. * * * It must be 
remembered that, in order for plaintiff to recover under the issues and the ad- 
mitted facts, she was not required to set up or prove the truth of any particular 
theory of the exact manner of Michalek’s death. To defeat her recovery, the 
defense was required to prove its theory of suicide, and this it cannot be said 
to have done, no matter how strong or persuasive the showing, unless it goes to 
the extent of climinating every theory of death otherwise than by suicide.” 

In support of the foregoing propositions, see, also, Green v. New York Life 
Insurance Co., 192 Iowa, 32, 182 N. W. 808; Wood v. Sovereign Camp of Wood- 
men of the World, 166 Iowa, 391, 147 N. W. 888; Tomlinson v. Sovereign Camp 
of Woodmen of the World, 160 Iowa, 472, 141 N. W. 950. 


The deceased met his death on the morning of August 26, 1921. About 4 
o'clock in the afternoon of the preceding day, he called a blacksmith, asking 
him to come to his home and repair a gasoline engine. The blacksmith sugges- 
ted that he bring it in the next forenoon, and the insured said that he would send 
it in the following day, which he did. About 5 o’clock on the morning of his 
death, he arose and called his daughter, who was sleeping with his wife, and one 
of his sons, who was sleeping in another bedroom, and told the latter to “hurry 
around to take the gasoline engine to town to Ladd’s blacksmith shop in Paton.” 
A short distance north of the house and lots was a grove, a harboring place for 
crows. These birds had been preying upon the small chickens, which roamed 
in close proximity. He had, at various times, engaged in shooting crows in the 
grove with this same gun. Mrs. Barrett, the wife of the insured, had been in 
the hospital at Des Moines for about a month, returning home on the Sunday 
preceding her husband’s death, the following Friday; she was not at this time 
able to be up much of the time and did not arise from bed on the fatal morning. 
About 5:30 or 6 o'clock a. m. she heard two shots. Late in the forenoon the 
body was found in the cornfield, a few rows of corn west of the fence, between 
the cornfield and the grove hereinbefore mentioned by one of his sons, who was 
absent, probably in a foreign state, at the time of the trial. He reported the fact 
to his older brother, Francis Barrett, and the two went to the place where the 
body lay and assistance was soon thereafter called. The body and gun were 
lying in the position as stated in the former opinion. It is shown by the testi- 
mony on the second trial that previous to the day in question hogs had been al- 
lowed in the field of corn where the body lay, and that, in addition to the con- 
dition of the ground as shown in the former opinion, the ground in spots was 
rough, caused by the rooting of the hogs. There is additional testimony to the 
effect that there had been heavy wind that had blown down some of the corn; 
that some of it was lying pretty nearly flat, and some of it leaned, and some of 
it was standing straight. There is also additional testimony in this trial to the 
effect that the gun was out of order; that a short time previous to Barrett’s 
death, while the gun was in the same condition that it was on this particular 
morning, one of the boys took the gun from the house, and as he was stepping 
off the porch without any apparent reason it discharged; that a few weeks later 
the gun, while in the same condition, was being carried by a member of the fam- 
ily, and was again discharged. It is apparent that the deceased died as the re- 
sult of a shot from the shotgun in question, the charge entering the body in the 


region of the heart. As stated in the former opinion, the wound was not probed 
nor was an autopsy held. 


{1] It is the theory of the defendant in argument that the deceased “sat 
on the ground, his legs extended and his body leaning forward from the hips, 
and while in this position, placed the muzzle of the gun over his heart, pushed 
the trigger with a piece of cornstalk or the toe of his shoe and fell backward 
from the force of the discharge and relaxation of body muscles into the position 
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flat on his back as he was found, his hat down forward over his eyes, and the 
gun flung back by the ‘kick’ or recoil, to the position where it was found on the 
ground, the muzzle pointing toward his body.” Much is said in the arguments, 
pro and con, as to whether or not a cornstalk was lying near the place where 
the body was found. Some testimony with reference to a cornstalk was received 
in evidence at the time of the first trial, but finally excluded by the court. At 
the time of the second trial, Dr. Waddell, an examiner for the defendant com- 
pany testified that on the former trial he stated that he was unable to recollect 
whether he saw a cut cornstalk lying by the body; that since that time he has 
refreshed his recollection and now says that he saw a cornstalk, as nearly as 
he can remember, lying about two feet to one side of the body. The first trial 
was in April, 1923; the second trial in September, 1927. The doctor was con- 
fronted with his testimony at the former trial, wherein the following questions 
were propounded and answers given: 

“Q. Did you see at or about that time and in that proximity a cornstalk, 
the end of which had been cut with an edged instrument or a‘knife? A. I do 
not remember whether I did or not. 

“Q. Did you see a cornstalk exhibited that day? <A. Yes sir. The cornstalk 
was brought up to the house later by some one I don’t know who and they showed 
the cornstalk there, is all I know.” 

It is hardly probable that the memory of a member of the medical profession 
would be better in 1927 than it was in 1923. Another witness who assisted in 
carrying the body from the cornfield, testified at this trial: 

“T saw a piece of cornstalk lying there, the end cut with a sharp instrument 
like a knife. It lay pretty close to the body. I wouldn’t say just how far away. 
I think it was on the right side of the body. I saw that cornstalk later. I 
brought it up to the house, me and one of the Barrett boys, after the body was 
taken up.” 

This witness also testified that he has had his memory refreshed about the 
cornstalk. He was likewise confronted with conflicting testimony with refer- 
ence to the cornstalk'given by him at the time of the first trial. One Mayfield, 
who was not a witness at the time of the first trial, testified that he helped 
carry the body from the cornfield; that he'saw a piece of cornstalk as near as 
three or four feet from the body; that it was picked up and shown to him; that 
the cornstalk was probably three feet long; that it was.on the left side of the 
body (the deceased was shown to be right handed); was about three feet from 
the feet of the deceased and still further north of a‘line where the gun was. 
There is also impeaching testimony as against this witness. The foregoing are 
the only witnesses testifying for the appellant relative to having seen a corn- 
stalk in the immediate vicinity where the body lay, and having made contradictory 
statements, sworn or otherwise, the credibility of their testimony was for the 
jury. The son of the deceased, who was at the body before any of the witnesses 
for the defendant appeared, testified that he saw no cornstalk. With reference 
to the cornstalk, we said in the former opinion: 

“Tt is altogether a matter of inference as to who cut it, when it was cut, where 
it actually was in relation to the position of the body or whether deceased cut 
it, had it or used it.” 


It is no more certain under the record at this trial or whether there was a 
cornstalk lying near the body when found. There is testimony by the appellee 
to the effect that corn for feeding purposes had been cut at the edge of the 
field. The firearm in question was a 12-gauge Winchester Pump shotgun. There 
were no loaded shells found in the gun at the time in question. The remainder of 
the relevant testimony is substantially the same or the equivalent of what 1s 
mentioned in the former opinion. 


[2, 3] In our former opinion we held that the testimony was such as to pre- 
sent a question for the determination of the jury. Does the additional testimony 
herein referred to change that conclusion? We answer in the negative. It is not 
for us to determine how the deceased met his death. The presumption is that 
the death was accidental. The burden of proof is upon the defendant to prove its 
theory of suicide, and it cannot be said to have done this, no matter how strong 
or persuasive the showing, unless it goes to the extent of eliminating every theory 
of death, otherwise than by suicide; this, it has not done. The evidence is not 
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such that all reasonable minds must say that the presumption of accident and 
against suicide has been overcome. Under the record, the death of the deced- 
ent was either accidental or suicidal. The burden was upon the defendant to 
prove the latter and overcome the presumption of the former. This cannot be 
done by showing a probability only of suicide. The circumstantial evidence is 
not sufficient to exclude every reasonable hypothesis, other than that decedent’s 
death was suicidal. The evidence does not tend to establish appellant’s theory of 
suicide more strongly than on the former appeal. If anything, the evidence as 
a whole is more favorable to the appellee. 

We find no error in the rulings of the trial court, and the judgment rendered 
is hereby affirmed. 

Affirmed. 

Evans, Stevens, Morling, Kindig, and Grimm, JJ., concurring. 

Albert, C. J., not participating. 

DeGraff, J. (dissenting). I have no reason to change my viewpoint as express- 
ed in the dissent in the former opinion adopted by this court, 203 Iowa, 960, 
loc. cit. 968, 211 N. W. 238. 

The plaintiff simply stands on a mere inference or presumption of fact, -re- 
buttable in character. The physical facts fully expain the cause of death of 
David M. Barrett, and rebut the theory of accident. These facts leave no other 
reasonable hypothesis than that Barrett died from the effects of a gunshot wound 
intentionally inflicted by himself To my mind it is physically impossible for any 
person to carry the gun in question in any position, and through accidental 
discharge cause a wound to be inflicted as it was inflicted here On the con- 
trary, the physical facts are all present to explain. the manner of the discharge 
of the shotgun in question 

It is a case of suicide, and I am not in favor of permitting. jurors to close 
their eyes, exercise their imagination, and wander in a field of suspicion and 
speculation in order to reach a verdict against an insurance company, or any 
company 


The trial court in the first instance correctly ruled this case and directed a 
verdict against the plaintiff. 


GRAND LODGE, BROTHERHOOD OF RAILROAD TRAINMEN, 
v. JOHNSON. 
Court of Appeals of Kentucky. March 22, 1929. 
15 Southwestern Reporter (2d) 499. 

1. INSURANCE—TRUTH OF INSURED’S ANSWERS TO QUESTIONS IN 
APPLICATION, RELATIVE TO PREVIOUS TUBERCULAR OR SY- 
PHILITIC CONDITION, HELD QUESTION FOR JURY IN ACTION 
ON LIFE POLICY. 

In suit on life policy in which defense was that statements of insured in his 
application that he was not afflicted with consumption, habitual coughing, expec- 
toration, or syphilis were false, issue of truth or falsity of statements held question 
for jury under evidence of insured’s apparent good health and normal weight at 
time of signing application and that blood tests were negative, though insured had 
admitted severe cough and syphilitic condition to physician. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Estill County. 

Suit by Mary Johnson against the Grand Lodge, Brotherhood of Railroad 
Trainmen. Judgment for plaintiff, and defendant appeals. Affirmed. 

Burnam & Greenleaf, of Richmond, for appellant. 

Riddell & Shumate and H. E. Hay, all of Irvine, for appellee. 


Rees, J. Appellee, Mary Johnson, recovered a judgment in the Estill circuit 
court for $1,975 against the Grand Lodge, Brotherhood of Railroad Trainmen, on 
a policy of insurance carried by appellant on the life of appellee’s deceased hus- 
band. The policy is in the usual form of fraternal policies with the ordinary 
written application attached. 

he deceased, Dillard Johnson, was a railroad brakeman, and on March 8, 
1926, applied for membership insurance in the Brotherhood of Railroad Trainmen. 
The application was approved May 1, 1926, at which time Johnson signed a sup- 
plemental application, and a certificate of insurance was issued to him on June 
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11, 1926. In August, 1926, Johnson became ill, and the attending physician told 
him that he had typhoid fever. Later the physician concluded that his diagnosis 
was incorrect and concluded that Johnson really had tuberculosis. His condition 
continued to grow worse, and on February 15, 1927, he went through a clinic which 
is operated by a number of physicians in Lexington, Ky. Upon the advice of the 
physicians who examined him, he applied for admission, and on February 26, 1927, 
was admitted, as a patient in the United States Veterans’ Hospital at Dawson 
Springs, Ky. On June 6, 1927, he left the hospital and went to his home in Estill 
county, Ky., where he was treated by Dr. C. Marcum, a local physician, until his 
death on June 27, 1927. 

When the application was signed Johnson was asked the following questions: 
“Have you ever been afflicted with any of the following complaints or diseases?” 
Numerous complaints and diseases are set out, including consumption, habitual 
coughing or expectoration, and syphilis. Johnson answered, “No.” Appellant de- 
nied liability on the ground that before Johnson signed the application and the 
supplemental application he had been afflicted with. consumption, habitual cough- 
ing, and syphilis, and that his statement that he had not been afflicted with these 
diseases was false and material and avoided the policy. In its answer appellant 
averred that certain representations made by the deceased in the application were 
false; that they were believed and relied upon by the appellant; that they were ma- 
terial to the risk; and that the certificate of insurance would not have been issued 
if appellant had known of the falsity of any one of them. 

The trial court in its instructions to the jury assumed that the statements were 
material, so the only question to be determined on this appeal is whether or not 
they were false. 

Appellant introduced a number of physicians who treated deceased, by whom it 
attempted to prove that he had been afflicted with tuberculosis and syphilis hefore 
the application was signed. Dr. C. Marcum of Irvine testified that he first treated 
the deceased in August, 1926; that he treated him for typhoid fever for quite a 
while, but finally came to the conclusion that he had tuberculosis; that he again 
treated him after his return from Dawson Springs in June, 1927: and that the 
cause of his death was tuberculosis of the lungs. Upon cross-examination the 
witness stated that he had known the deceased since childhood. and that he had 
always appeared to be a man in good health until August, 1926. He was asked 
whether or not in his opinion the deceased had tuberculosis either in March or on 
June 11, 1926, basing his opinion upon the appearance of the deceased in August, 
and the witness answered: “Well now, the question of whether he had it or when 
it started, there is no human being under the sun can tell that.” 

Dr. H. E. Whitledge, a medical officer in charge of the United States Veterans’ 
Hospital at Dawson Springs testified that Johnson was admitted to the hospital 
February 26, 1927, and that he was then suffering from an advanced case of tuber- 
culosis. He was asked if he could give an estimate of the length of time during 
which Johnson had been afflicted with tuberculosis, and he answered: “With no 
degree of accuracy. Tuberculosis is a disease that behaves differently in almost 
every case. All lobes of both lungs being involved, would indicate that he had had 
the disease at least several months.” He also testified that a blood test was made, 
known as the Wasserman test, to determine whether or not Johnson was afflicted 
with syphilis, and that the test showed negative. 

Dr. Donehoo who was Johnson’s attending physician while he was at Dawson 
Springs, testified that, judging from the condition he found Johnson in at the time 
he was admitted to the hospital, it was likely that he had had tuberculosis as early 
as March 1, 1926. He also testified that a Wasserman test was made which showed 
negative. Dr. Charles N. Kavanaugh of Lexington, Ky., member of the Lexington 
clinic, examined Johnson in February, 1927. He testified that he found him suffer- 
ing from tuberculosis, and that Johnson was complaining of a cough and loss ot 
weight, and, in giving a history of his case, said that he had been ill about 2% 
years and that about 2% years before the date of the examination by Dr. Kavanaugh 
he had a severe cough, night sweats, and headache, and was put to bed because of a 
pain in his chest. When Dr. Kavanaugh was examined further in regard to the 
date named by the deceased when the latter was taken ill and put to bed, the wit- 
ness fixed it as August, 1926. Johnson’s weight when he was examined in Feb- 
ruary, 1927, was 142 pounds, and when he signed the application for insurance his 
weight was 165 pounds, which was approximately normal. Dr. Kavanaugh also 
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testified that Johnson gave a history of syphilis contracted in 1922 and treated in 
1925. 

Mrs. Mattie Johnson, mother of the insured, testified that he had been well 
prior to August, 1926, and had not been in bed because of illness during the 2% 
years preceding that date. Charley Gumm, a fellow workman, testified that there 
had been no change in Johnson’s physical appearance prior to his illness in August, 
1926. As heretofore stated, Dr. Marcum testified that he had known Johnson from 
childhood and that prior to August, 1926, his appearance was that of a healthy man. 

The records of the Louisville & Nashville Railroad Company were introduced, 
and showed that Johnson performed his duties as brakeman 21 days in March, 
1926, 23 days in April, 21 days in May, 24 days in June, 20 days in July, and 16 
days in August. 

[1-3] Appellant insists that the testimony of Mattie Johnson and Charley 
Gumm was incompetent, since neither of them was an expert competent to express 
an opinion as to the condition of the insured’s health, and that there was therefore 
no evidence to rebut the testimony of Dr. Kavanaugh that Johnson told him that 
for 21% years he had had a severe cough, headache, loss of weight, marked weakness, 
and night sweats, and that he had contracted syphilis in 1922 for which he had not 
been treated until 1925. While the evidence as to the condition of the insured’s 
health prior to August, 1926, is slight, it is sufficient to raise an issue for submis- 
sion to the jury. Dr. Kavanaugh’s own testimony is conflicting as to the date of the 
beginning of the illness as fixed by Johnson. Some of the physicians stated that 
it was impossible, basing their opinion on his condition when examined by them, 
to determine when he was first afflicted with tuberculosis. The testimony of Dr. 
Kavanaugh as to statements made to him by deceased was competent, since these 
statements were in the nature of declarations against interest. Supreme Tribe of 
Ben Hur v. Cosgrove, 160 Ky. 595, 161 Ky. 484, 169 S. W. 999; Louisville & Nash- 
ville Railroad Co. vy. Rowland’s Administrator, 215 Ky. 663, 286 S. W. 929; Stiegler 
v. Eureka Life Insurance Co., 146 Md. 629, 127 A. 397. However, the credibility 
of a witness is for the jury, and in addition to the conflict in material portions of 
Dr. Kavanaugh’s testimony, there was sufficient evidence to warrant the jury in be- 
lieving that the witness was mistaken as to statements made to him by the deceased, 
or that the latter, if he made them, was mistaken. 

4] It is contended that the testimony of nonexpert witnesses as to the physical 
appearance of the deceased had no probative value and should have been excluded. 
This contention is not supported by the authorities. In Sovereign Camp. Woodman 
of the World, v. Morris, 212 Ky. 201, 278 S. W. 554, it was said: “If within his 
knowledge, a layman may testify as to the strength, vigor and apparent physical 
condition of another person, and as to the presence or absence in such person of 
symptoms indicating disease; also some forms of disease are so common and so 
well understood as to be within the knowledge of a layman, but he cannot diagnose 
diseases or testify as an expert in reference thereto.” Also see Commonwealth Life 
Insurance Co. v. Thornton, 180 Ky. 472, 202 S. W. 887. 

In view of the testimony that the insured was apparently in good health until 
\ugust, 1926, that his weight was approximately normal when he signed the ap- 
plication, that repeated blood tests failed to show the presence of syphilis, and there 
heing absolutely no evidence tending to show that he had at any time had that 
disease, or been treated for it, except the statement attributed to him by Dr. 
Kavanaugh, we conclude that the truth or falsity of insured’s answers to the ques- 
tions in the application was a question for the jury. 

Judgment affirmed. 


BRENNAN v. NATIONAL LIFE & ACCIDENT INS. CO., Inc., OF 
NASHVILLE, TENN. (No. 3531.) 


Court of Appeal of Louisiana. Second Circuit. May 8, 1929. 
122 Southern.Reporter 147. 


1. INSURANCE—INSURED’S DENIAL IN APPLICATION THAT HE HAD 
HAD SYPHILIS HELD NOT TO RELIEVE INSURER OF LIABILITY 
UNDER LIFE POLICY. 


Insurer held not entitled to avoid liability under life policy, on ground that in- 
sured’s denial in application that he had ever had syphilis was fraudulent or untrue, 
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where evidence showed that first notice he had that he was so afflicted was when 

blood test was made during last illness. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2. INSURANCE—GENERAL RULE IS THAT QUESTIONS AS TO USE O 
INTOXICATING LIQUOR BY APPLICANT FOR INSURANCE REFE 
TO HABITUAL USE. 

General rule is that questions in application for life insurance as to whether 
applicant has used or uses int6xicating liquor, and, if so, extent and average quan- 
tity, to not refer to occasional or exceptional use of such drinks, but to habitual 
or customary use. 

(For other cases, see Insurance, Dec. Dig. § 297.) 

3. INSURANCE—ANSWER “NO” TO QUESTION AS TO EXTENT OF 
USE OF INTOXICANTS BY APPLICANT FOR INSURANCE HELD 
NOT RESPONSIVE, AND QUESTION SHOULD BE CONSIDERED 
UNANSWERED. 

In application for life insurance, applicant’s answer “No” to question “To 
what extent do you now, or have you in the past, used intoxicants?” held not re- 
sponsive to question, and therefore question should be considered as unanswered, 
and insured did not make any representation as to use of intoxicants which would 
permit insurer to avoid liability. 

(For other cases, see Insurance, Dec. Dig. § 297.) 

4. INSURANCE—INSURANCE APPLICANT’S ANSWER “NO” TO QUES- 
TION AS TO EXTENT OF USE OF INTOXICANTS WAS NO MORE 
THAN DENIAL OF HABITUAL USE. ; 

In application for life insurance, applicant’s answer “No” to question as to ex- 
tent of use of intoxicants, if considered as responsive, should not be construed as 
more than affirmation that he did not use, and had not habitually used, intoxicants. 

(For other cases, see Insurance, Dec. Dig. § 297.) 

5. INSURANCE—PROOF OF OCCASIONAL USE OF BEER IS INSUFFI- 
CIENT TO AVOID LIFE POLICY FOR MISREPRESENTATION, NOT- 
WITHSTANDING ANSWER “NO” TO QUESTION AS TO USE OF IN- 
TOXICANTS (ACT NO. 227 OF 1916). : d 
In action on life insurance policy, proof of occasional use of beer by insured is 

not sufficient to avoid contract for misrepresentation, notwithstanding that insured 

in application answered “No” to question as to extent of use of intoxicants; such 

statement being representation, and not warranty, under Act No. 227 of 1916. 
(For other cases, see Insurance, Dec. Dig. § 297.) 


Appeal from Fourth Judicial District Court, Parish of Ouachita. 

Action by Mrs. Alice Brennan against the National Life & Accident Insurance 
Company, Inc., of Nashville, Tenn. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Theus, Grisham & Davis and Thomas W. Leigh, all of Monroe, for appellant. 

Dawkins & Dawkins, of Monroe, for appellee. 

Wess, J. On July 31, 1927, Joseph J. Brennan made application to the de- 
fendant, National Life & Accident Insurance Company, Inc., of Nashville, Tenn., 
for life insurance, under which a policy was issued on August 19, 1927, in which 
plaintiff, Mrs. Alice Brennan, wife of the insured, was named as beneficiary. The 
insured died on December 4, 1927, after an illness of several weeks, and defendant 
refusing to pay, after proof of death and demand, plaintiff instituted this action on 
the policy, and, on trial, judgment being rendered against defendant for the amount 
of the policy, it appealed. 

The defense interposed was that the insured had, in the application, fraudulently 
given false answers to the questions submitted to him, in that he had answered “No” 
to the question “To what extent do you now or have you in the past used in- 
toxicants?” and “Have you ever had * * * syphilis?” when he knew he was afflicted 
with syphilis and that he was addicted to the use of intoxicants. 

It is conceded that under the statute (Act No. 227 of 1916), as well as under 
the provisions of the policy, the statements of the insured, as shown by the ques- 
tions and answers, must be considered as representations, and not as warranties, in 
the absence of proof of fraud, and that the defendant carried the burden of proof 
to establish that the statements were not true, and to show that the statements were 


F 
R 
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made with the fraudulent purpose of obtaining insurance, wr that the statements 
were material to the risk, and that the insurer was misled. 

[1] Considering the alleged misrepresentation as to the insured having had 
syphilis. The evidence does not show that the insured had, prior to the issuance of 
the policy, shown any symptoms of syphilis, but, on the contrary, it appears that 
the first notice which he had that he was so afflicted was’ when a blood test was 
made during his last illness, and he was informed by the physicians of the condi- 
tion, and it cannot be said that the insured fraudulently misrepresented his condi- 
tion, and, even though it be conceded he had the germs of the disease in his system 
at the time of the application, of which he could have had knowledge only on the 
advice of an expert, we do not think that his statement could be considered as 
more than the expression of an opinion as to a latent condition of which the in- 
surer thought its medical examiner was in a better position than the: insured to 
ascertain the true condition, and that defendant cannot avoid liability under its con- 
tract either on the ground that the representation was fraudulent or untrue. 

“A statement by an applicant for life insurance that he has never had a cer- 
tain ailment which is an obscure disease, concerning which the insurer should know 
that the applicant could not have certain knowledge, saving as he might be told 
by a physician or other expert, is properly construed as a warranty only of the 
bona fide belief and opinion of the applicant.” Owen v. Metropolitan Life Ins. Co., 
74 N. J. Law, 770, 67 A. 25, 122 Am. St. Rep. 413. 

[2, 3] Relative to the defense that there was a misrepresentation by the 
insured as to the use of intoxicants: It is urged that the answer “No” to the 
question, “To what extent do you now, or have you in the past, used intoxi- 
cants?” was equivalent to “None,” and that the insured had thus represented 
that he did not use and had not used intoxicants to any extent, and the evi- 
dence showing that he had used intoxicants, the representation was false, and 
it being shown that the use of intoxicants had contributed to the death of the 
insured, the judgment should be reversed. 

“It is generally held that questions as to whether an applicant for insurance 
has used or uses intoxicating liquor, and, if so, the extent and average quantity, 
do not refer to an occasional or exceptional use of such drinks, but to the habitu- 
al or customary use” (note, 26 A. L. R. page 1284; Volunteer Life Ins. Co. v. 
Richardson, 146 Tenn. 589, 244 S. W. 44, 26 A. L. R. 1270; Brignac v. Pacific 
Mut. L. Ins. Co., 112 La. 574, 36 So. 595, 66 L. R. A. 322), and clearly the infor- 
mation sought to be elicited from the insured by the question, “To what extent 
do you now, or have you in the past, used intoxicants?” being as to the extent 
to which the applicant used or had used such drinks, we do not think that the 
answer “No” was responsive to the question, and it being admitted that the de- 
fendant would not have issued the policy had the answer been “Yes,” and there- 
fore that the information sought to be elicited was material to the risk, the in- 
surer, on receiving the ambiguous answer “No,” should have asked for an ex- 
planation (Livingston & Gilchrist v. Maryland Ins. Co., 7 Cranch, 506, 3 L. Ed. 
421), and, the answer not being responsive to the question, we are of the opin- 
ion that the question should be considered as unanswered, and that the insured 
did not make any representation as to the use of intoxicants which would per- 
mit the defendant to avoid payment of the policy, either on the ground that 
there was a fraudulent misrepresentation or that it was misled by the state- 
ment of the insured. 


[4] However, if this is not correct, the answer given by the applicant should 
not be construed as more than an affirmation that he did not use, and had not 
habitually used, intoxicants. 


“In an application for life insurance, a negative answer to the question, ‘Do 
you use spirituous, malt, or vinous liquors?’ is not false when the answerer 
partakes to intoxicating liquors only occasionally and temperately.” Brignac 
v. Pacific Mut. Life Ins. Co., 112 La. 574, 36 So. 595, 66 L. R. A. 322; also Grand 
Lodge, A. O. U. W., v. Belcham, 145 II. 308, 33 N. E. 886. 


_ [5] The evidence offered, tending to show that the insured customarily used 
intoxicants, was that he had been intoxicated once about five years prior to the 
application, and again about two years prior thereto, and the statement of the 
physicians who attended him at the time of his last illness, that decedent had 
informed them that he used intoxicants to excess, and that plaintiff, Mrs. Bren- 
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nan, had also told them that decedent used intoxicants, and they expressed the 
opinion that alcoholic poisoning had contributed to his death, although he suf- 
fered with other ailments which would have caused death. The physicians, how- 
ever, did not claim that they had known of the deceased having taken any in- 
toxicants, or that the statement made by the deceased referred to the period 
prior to the application for insurance, and the wife of the deceased denied that 
she had told the physicians that deceased was addicted to the use of intoxicants, 
although she admitted that deceased had occasionally taken a bottle of beer, 
and her statement as to the extent deceased had used intoxicants is corroborated 
by the testimony of the friends and business associates of deceased, who had 
known him for many years. 

The physicians who expressed the opinion that alcoholic poisoning had con- 
tributed to the death of deceased had not treated plaintiff prior to his last ill- 
ness, and their opinion that alcoholic poisoning was a contributing cause of death 
appears to have been based on the statement by deceased that he had used 
alcoholic drinks of such character as even a moderate use would be apt to cause 
poisoning, but as it is not claimed that the statement of deceased referred to a 
time prior to the application for insurance, and the evidence of his friends and 
associates being that his use of intoxicants was confined to an occasional use of 
beer, we do not think that even though it be conceded that the answer given 
by deceased to the question was an affirmative representation of the extent to 
which deceased used intoxicants, proof of the occasional use of beer would be 
sufficient to avoid: the contract for misrepresentation. 

The judgment appealed from is therefore affirmed. 


PILOT LIFE INS. CO. v. WADE. 
(No. 27895.) 
Supreme Court of Mississippi, Division A. April 22, 1929. 
121 Southern Reporter 844. 
(Syllabus by the Court.) 

1. INSURANCE—BENEFICIARY CANNOT OVERTURN RELEASE EX- 
ECUTED TO INSURER, WHERE NOT ALLEGING SHE WAS IGNOR- 
ANT OF FALSITY OF REPRESENTATIONS INDUCING RELEASE, 
OR THAT SHE ENDEAVORED TO ASCERTAIN TRUTH. 

Beneficiary under life insurance policy cannot overturn release executed by 
her to insurer on ground of false representations by insurer’s agent regarding 
cause of insured’s death, where she did not allege that she was ignorant of falsity 
of representations, or that she endeavored to ascertain truth or falsity of state- 
ments before accepting insurer’s offer of settlement, or that she knew doctor 
stating same cause of death was a physician and based his opinion on personal 
or communicated knowledge of insured’s physical condition. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

'°3. INSURANCE—BILL NOT SHOWING WHEN COMPLAINANT ASCER- 
TAINED FALSITY OF DEFENDANT’S AGENT’S STATEMENTS 
INDUCING SETTLEMENT OF LOSS UNDER LIFE POLICY DID 
NOT SHOW SHE RATIFIED SETTLEMENT BY DELAY IN DIS- 
AFFIRMING. : 

Where it did not appear from bill when complainant ascertained falsity 
of statements made by defendant insurer’s agent inducing her to make set- 
tlement of loss under life policy, she could not be held on face of bill to have 
ratified settlement with insurance company by delay in disaffirming it. 

(For other cases, see Insurance, Dec. Dig. § 603.) ° 


4. INSURANCE—COMPLAINANT SEEKING TO OVERTURN RELEASE 
ON GROUND OF FRAUD NEED NOT OFFER TO RETURN MONEY 
PAID HER. 

Where beneficiary under life insurance policy sought to overturn release exe- 
cuted by her to insurance company no ground that it was fraudulently obtained, 
it was not necessary for her to offer to return money paid her in order to main- 
tain suit. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

Appeal from Chancery Court, Forrest County; T. P. Dale, Chancellor. 
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Suit by Ruthie E. Wade against the Pilot Life Insurance Company. From 
a decree overruling a demurrer to the bill of conplaint, defendant appeals. Re- 
yersed and remanded. 

D. E. & C. W. Sullivan, of Hattiesburg, for appellant. 

Currie, Stevens & Currie, of Hattiesburg, for appellee. 

SmitH, C. J. This is an appeal from a decree overruling a demurrer to a 
pill of complaint and was granted for the purpose of settling the principles of 
the case. 

The bill was filed by the appellee and sets forth, in substance, that the ap- 
pellant issued to her husband a lifeeinsurance policy for the sum of $5,000, pay- 
able to her in the event of his death, and that he was accidentally drowned; 
that, in order to induce her to accept $2,500 in settlement of the policy, an agent 
of the appellant fraudulently represented to her that her husband died of heart 
failure, and not by accidental drowning; that Dr. Faulk had so stated; that 
both of these statements were untrue, but were relied on by the appellee and 
caused her to accept $2,500 in settlement of the amount due on the policy and 
to execute a release to the appellant from further liability on the policy; that 
when the offer was made by the appellant’s agent he told the appellee that it 
must be then acted on, if at all. The bill does not disclose any offer by the ap- 
pellee to return the $2,500 paid on the policy to the appellant, and no tender 
thereof was made to the bill. The prayer of the bill is for the cancellation of 
the release to the appellant executed by the appellee and for the recovery of 
$2,500 alleged to be still due the appellee on the policy. The bill was filed more 
than six months after the appellee’s settlement with the appellant, and it does 
not appear therefrom when she discovered that the statements made to her by 
the appellant’s agent were not true. 

The demurrer challenges the sufficiency of the bill on three grounds: First, 
the allegation of fraud is insufficient to warrant a recovery by the appellee; 
second, the appellee ratified the settlement by delay in disaffirming it; and, 
third, that she should have returned, or offered to return, the money paid her 
by the appellant. 

{1, 2] The bill of complaint does not allege, as it should have done, that the 
appellee was ignorant of the falsity of the representations made to her that her 
husband had died of heart disease, and that Dr. Faulk had so stated, or that 
she endeavored to ascertain the truth or falsity of the statements before ac- 
cepting appellant’s offer of settlement. If she knew that these statements were 
false, or could have ascertained that they were from the ordinary means of 
information at her command, she was not justified in relying thereon. More- 
over, the statement of the appellant’s agent that the appellee’s husband died of 
heart failure was not of itself alone sufficient as a predicate for fraud. It would 
have been sufficient therefor when reinforced by the opinion of Dr. Faulk (who, 
we will assume, though the bill does not so allege, is a physician and competent 
to express such an opinion), provided the appellee knew, or was induced by the 
appellant’s agent to believe that Dr. Faulk was a physician and based his opin- 
ion on personal or communicated knowledge of her husband’s physical condition, 
without which his opinion could have been of no value. In order for a false 
representation to constitute fraud, it must have been made under such cir- 
a and be of such nature that a reasonably prudent person would act 
thereon. 

[3] As it does not appear from the bill when the appellee ascertained the 
falsity of the statements made to her by the agent, she cannot be held on the 
lace of the bill to have ratified the settlement. 

[4] As the ground on which the appellee seeks to overturn the release exe- 
cuted by her is that it was fraudulently obtained, it was not necessary for her 
to offer to return the money paid her therefor in order to maintain this suit. 
Jones v. Alabama & V. R. Co., 72 Miss. 22, 16 So. 379. 

Reversed and remanded. 
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UNIVERSAL LIFE INS. CO. v. STATE ex rel. MILLER. (No. 27799.) 
Supreme Court of Mississippi, Division A. April 22, 1929. 
121 Southern Reporter 849. 
(Syllabus by the Court.) 

INSURANCE—POLICY INCLUDING BOTH DEATH BENEFIT AND 
HEALTH OR ACCIDENT DISABILITY BENEFIT CONSTITUTED 
“LIFE INSURANCE POLICY” WITHIN LAW IMPOSING PRIVILEGE 
TAX (Laws 1926, c. 118, § 134; Hemingway’s Code 1927, §§ 5830, 5856, 5995), 
Insurance policy including a death benefit and a health or accident disability 

benefit constituted a “life insurance poliey” within meaning of Laws 1926, c. 

118, § 134, imposing privilege tax on insurance companies with different rates as 

between life insurance companies and other companies, in view of provisions 

of Code 1906, §§ 2576, 2598 (Hemingway’s Code 1927, §§ 5830, 5856), and Laws 

1924, c. 191, § 1 (Hemingway’s Code 1927, § 5995); it being immaterial that in 

some policy forms the health and disability feature was more valuable absent 

a showing that death provision was inserted to avoid the higher tax. 

(For other cases, see Insurance, Dec. Dig. § 7.) 

Appeal from Circuit Court, Hinds County, First District; W. H. Potter, 
Judge. 

Suit by the State, on the relation of W. J. Miller, against the Universal Life 
Insurance Company. Decree for complainant, and defendant appeals. Reversed 
and rendered. 

Howie, Howie & Latham, of Jackson, for appellant. 

Franklin, Easterling & Canizaro, of Jackson, for appellee. 

Smiru, C. J. The appellant is a life insurance company domiciled at Memphis, 
Tenn., and which is doing business in the state of Mississippi. It has paid, ex- 
cept as hereinafter will appear, the 2 per cent. on the gross amount of pre- 
miums received by it in this state, required by section 134, c. 118, Laws of 1926, 
except the sum of $876.50, which it admits to be still due, and which it ten- 
dered to the tax collector and paid into court. A number of policies issued 
by it provide not only for strict life insurance, but also, as its charter expressly 
permits, for health and accident disability insurance. That life insurance com- 
panies frequently write such policies is a matter of common knowledge. The 
revenue agent, claiming that, under the statute hereinbefore referred to, the 
appellant’s privilege tax to the extent of the policies issued by it, which include 
health and accident disability insurance, should be computed at 234 per cent. 
of the premiums received thereon, instituted this suit in the court below io re- 
cover % of 1 per cent. thereon; being the difference between the 2 per cent. 
paid and the 234 per cent. which the revenue agent claims should have been 
paid. The court below agreed with the revenue agent’s contention, and rendered 
a judgment accordingly. 

The statute referred to imposes a privilege tax on insurance companies, to 
be computed as follows: 

“All life insurance companies or associations shall pay annually a tax of two 
per centum on the gross amount of premium receipts in this state. * * * 

“All foreign insurance companies other than life insurance companies shall 
pay annually a tax equal to 234 per centum of the gross premiums written in 
this state covering risks located herein,” etc. 

The appellant is admittedly a life insurance company, but the appellee’s con- 
tention is that it is also a health and accident disability insurance company, 
and therefore, when issuing health and accident disability’ policies, must, to the 
extent of such policies, be held to be doing, not .a life insurance business, but 
a health and accident insurance business, and therefore to be within the second 
classification of the statute, which is “all foreign insurance companies other 
than life insurance companies.” 

The solution of this question is not without difficulty, and a decision either 
way cannot be free from doubt which the Legislature can easily clear up. 

The insurance business is regulated by statute, and is placed under the sup- 
ervision of the insurance commissioner. Section 2598, Code of 1906 (Heming- 
way’s Code 1927, § 5856, provides that: 

“All corporations, associations, partnerships or individuals doing business in 
this state under any charter, contract, agreement or statute, of this or any other 
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state, involving the payment of money or other things of value to families or re- 
presentatives of policy and certificate holders or members, conditioned upon the 
continuance or cessation of human life, or involving an insurance, guaranty, con- 
tract or pledge for the payment of endowments for annuities, or who shall em- 
ploy agents to solicit such business, shall be deemed to be life insurance com- 
panies and shall in all respects be subject to the laws herein made and pro- 
vided for the government of life insurance companies.” 

Section 2576, Code of 1906 (Hemingway’s Code 1927, § 5830), provides that 
insurance companies may be organized in this state for the following purposes: 

‘“* * * Fifth, to insure any person against bodily injury or death by ac- 
cident, or any person, firm or corporation against loss or damage on account of 
the bodily injury or death by accident of any person for which loss or damage 
said person, firm or corporation is responsible. * * * 

“Tenth, to carry on the business commonly known as life and health insur- 
ance, on the stock plan; * * * make and enter into such other contracts, condition- 
ed upon the continuance or cessation of human life.” 

Section 1, c. 191, Laws of 1924 (Hemingway’s Code 1927, § 5995), provides: 

“Any company organized under the provisions of this chapter is empowered 
and authorized to make contracts of insurance or to reinsure or accept rein- 
surance or any portion thereof, to the extent specified in its article of associa- 
tion, for the kinds of insurance following: * * * 

“7. Life Insurance—To carry on the business commonly known as life insur- 
ance on the mutual plan, or disability insurance; to contract for the payment 
of endowments or annuities, or make and enter into such other contracts, con- 
ditioned upon the continuance or cessation of human life.” 

The second of these statutes, it will be noted, groups in the fifth paragraph 
thereof bodily injury and death by accident, and in the tenth paragraph thereof 
life and health; and the seventh paragraph of the third of these statutes groups 
life and disability insurance without defining the cause of the disability. 

Health and accident disability insurance is, of course strictly speaking, not 
life insurance, but is closely akin to it and is of the same general nature. Corpus 
Juris says (volume 1, p. 404): 

“It has been considered that accident insurance is akin to life insurance; 
and essentially the same principles underlie, and the same rules govern both 
kinds of insurance, and indeed, where an accident policy, in addition to the usual 
provision for the indemnity against loss by reason of bodily injury by accidental 
causes, stipulates for the payment of a certain sum to a person named in case 
of the death of the insured by accident, it would seem clear that it is, in that 
aspect, a ‘life insurance policy’ or ‘policy of insurance on life’ as those terms 
are used in statutes relating to such policies.” 

This applies with equal force to health insurance. It would seem, therefore, 
that the intention of the Legislature, in so far as the interpretation of chapter 
134, Laws of 1926, is concerned, will be more probably carried out by holding 
that an insurance policy which includes both a death benefit and a health or 
accident disability benefit is a life insurance policy, and that the company writ- 
ing it is liable for the tax imposed on an insurance company. 

In one or more of appellant’s policy forms, introduced in evidence, the death 
benefit does not exceed $50; the health and disability feature thereof being 
probably the more valuable. This we think is not material in the absence 
of a showing that the death benefit provision was inserted in the policy for the 
purpose of avoiding the higher tax. The premiums paid on these policies are 
comparatively small, as are the total benefits to be derived therefrom. 

_ Whether an insurance company which writes only health and accident disa- 
bility insurance, without including in its policies a death benefit, should be taxed 
as a life insurance company is not here presented, and we express no opinion 
thereon. 

The decree of the court below will be reversed, and a decree for the appellee 
will be rendered here for the amount of its taxes admitted by the appellant to be 


due; no costs to be taxed against the appellant in this court or the one below. 
Reversed, and decree here. 
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(133 Mise. Rep. 810) 

MARTINELLI v. COMETTI et al. 
Supreme Court, Onondaga County. March 28, 1929. 
234 New York Supplement 389. 

1. INSURANCE—EXISTING BENEFICIARY IN POLICY IS PROTECTED 
wee CONDITIONS IMPOSED BY CONTRACT ARE COMPLIED 
Existing beneficiary in policy of insurance is protected until conditions relating 

to change of beneficiary imposed by contract are complied with. 


(For other cases, see Insurance, Dec. Dig. § 587.) 


2. INSURANCE—PROVISION IN GROUP LIFE POLICY SUBJECTING 
CHANGE OF BENEFICIARY TO EMPLOYER’S APPROVAL DID NOT 
LIMIT INSURED IN DISPOSING OF INTEREST. 

Provision in group life policy that beneficiary may be changed at any time sub- 
ject to approval of employer is for protection of employer, and did not limit insured 
in disposing of interest as he desired. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—UNDER GROUP LIFE POLICIES AUTHORIZING IN- 
SURED TO NAME BENEFICIARY AND SUBJECTING CHANGE OF 
BENEFICIARY TO EMPLOYER’S APPROVAL, INSURED COULD BY 
WILL CHANGE BENEFICIARIES PREVIOUSLY DESIGNATED WITH- 
OUT NOTICE TO EMPLOYER. 

Where original policy of group life insurance authorized insured to name bene- 
ficiary and to subsequent policies provided that change of beneficiary was subject 
to approval of employer, and insured originally designated plaintiff as beneficiary, 
insured had right to change beneficiary by terms of last will without notice to em- 
ployer, so as to entitle beneficiaries named in will to proceeds of insurance. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


Action on life insurance policy by Angelo Martinelli against Charles Cometti, 
as executor, etc., of Morris Martinelli, deceased, and others, in which the Halcomb 
Steel Company was impleaded. Judgment for defendant executor. 

Scully & Hogan, of Syracuse, for plaintiff. 

Lee J. Marshall, of Syracuse (Charles A. Wilkins, of Syracuse, of counsel), 
for individual defendants. 

Ross, Official Referee. The defendant Halcomb Steel Company, in June, 1919, 
gave to one of its employees, Morris Martinelli, a policy issued by the AXtna Life 
Insurance Company in what is termed group insurance. 

The policy was originally for $600, and thereafter from year to year, additional 
policies were issued until at the time of the death of the insured in 1927, there was 
due or has been paid into court $1,400. 

The policies issued in 1920 and 1921 were payable “by the Halcomb Steel Com- 
pany to the beneficiary named by you (the insured),” and the plaintiff produced in 
evidence a card delivered by the insured in which he named the plaintiff, Angelo 
Martinelli, as his beneficiary. 

The policies subsequently issued contained the following: “The amount of in- 
surance then in force upon your life will be payable by the Halcomb Steel Company 
to your last duly designated beneficiary. The beneficiary may be changed hy you 
at any time subject to the approval of the Halcomb Steel Company.” 

The insured, Morris Martinelli, died in December, 1927, leaving a last will by 
the terms of which he bequeathed a considerable portion of the amount which would 
become due and payable out of his life insurance to the defendants Mary Tarolli 
and Ermengilda Dossi, the daughters of the testator. 

The insured, Morris Martinelli, at the time of or shortly after the delivery of 
the first aforesaid policy, delivered to the Halcomb Steel Company a card which 
named his son, the plaintiff, Angelo Martinelli as his beneficiary, and the question 
involved here is, Had the insured the right to change the beneficiary by the terms of 
his last will? 

The contest here is in fact between the children of the insured and in form 
between the plaintiff beneficiary named by the insured, the deceased, and the exec- 
utor of the insured. No notice of a change in the beneficiary was served by the 
insured upon the Halcomb Steel Company. 

The plaintiff cites the case of Seavers v. Metropolitan Life Ins. Co., 132 Misc. 
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Rep. 719, 230 N. Y. S. 366. The certificate of insurance contained a provision as 
to how a change of beneficiary was to be effected and contained, with other matters, 
the following: “Such change shall take effect upon indorsement covering the change 
by the company on such certificate, and not before.” Such change was made in favor 
of the defendant Childs. 

The plaintiff, the widow of the assured, claimed under the will of her deceased 
husband, and it was held that the insured could only give to his wife the benefit 
of the policy by a compliance with the conditions imposed and it was held that this 
had not been done. 

In the case of Schoenholz v. New York Life Ins. Co., 234 N. Y. 24, 136 N._E. 
227, the action was brought by the widow of the insured. The terms of the policy 
provided the method under which a change in beneficiary could be made which was 
not complied with. The action was against the insurance company which had a 
special interest in defending, as it was at least a question whether it might not be 
liable to the beneficiary first designated. 

The court held that the plan fixed in the policy for changing the beneficiary had 
not heen complied with, and refused relief to the plaintiff. 

In the case of Strianese v. Metropolitan Life Ins. Co., 221 App. Div. $1, 223 
N. Y. S. 16, the insured died before the policy was presented at defendant’s office 
as required by the terms of the policy effecting a change, and of course no re- 
covery could be had by the substituted beneficiary. 

[1] There is no question that an existing beneficiary in the policy of insurance 
is protected until the conditions imposed by the contract are complied with. Fink 
v. Fink, 171 N. Y. 616, 64 N. E. 506. As to the policies issued in 1920 and 1921, 
in the instant case no conditions were required to effect a change in the beneficiary 
except to name such beneficiary. 

[2] The approval of the Halcomb Steel Company is an objection that can only 
be availed of by that company. Presumably the company inserted this clause to 
protect its rights in any matter which might arise, and not to limit the insured in 
disposing of his interest as he desired. 

[3] Judgment for the defendant Charles Cometti, as executor. Said defendant 
is entitled to the money paid into court and is entitled’ to costs. 

Findings to be prepared. 


NOWAK v. BROTHERHOOD OF AMERICAN YEOMEN. 
NOWAK et al. v. SAME. 
Supreme Court, Appellate Division, Fourth Department. May 8, 1929. 
234 New York Supplement 426. 
INSURANCE—CONSULTATION OF PHYSICIAN FOR TRIVIAL INDIS- 
POSITION HELD NOT BREACH OF WARRANTY. 


Where in actions on benefit certificates, there was evidence to sustain special 
verdict of jury that assured truthfully stated that she had never consulted a 
physician, on theory that such consultation with a physician was for no serious ill- 
ness but for a mere trivial and temporary indisposition, trial court erred in setting 
aside the special verdict and in directing a general verdict for insurer. 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from Supreme Court, Erie County. 

Separate actions by Wawzyn Nowak and by Mary Nowak and another against 
the Brotherhood of American Yeomen. From a judgment dismissing the complaints 
on the merits, with costs, and from an order setting aside the special verdict of 
the jury on the trial of said action and directing a general verdict for defendant 
for no cause of action, plaintiffs appeal. Reversed, special verdict of jury rein- 
stated, and judgment directed for plaintiffs. 

Argued before Sears, P. J., and Crouch, Edgcomb, Thompson, and Crosby, JJ. 

Merritt N. Baker, of Buffalo, for appellants. 

John H. Clogston, of Buffalo, for respondent. 

Per CurtaM. On the first trial of these actions it was held that the falsity of 
the warranty of the assured relative to consulting a physician had been conclusively 
proven, and the complaints were dismissed. The judgment was affirmed in this 
court (221 App. Div. 832, 224 N. Y. S. 865), but reversed in the Court of Appeals 
(249 N. Y. 78, 162 N. E. 589). 

As we read the opinion in the Court of Appeals, the reversal was placed upon 
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two grounds: (1) That it could not be held, as ‘matter of law, that the visit of Dr, 
Lehnis to the assured was a consultation between physician and patient; (2) that 
the question in the application as to whether the assured had ever consulted a 
physician related to a consultation concerning some ailment which pertained to her 
general good health, and not to a temporary or trivial upset. 

Upon the present trial, the first ground of reversal has been fully met. The 
evidence shows conclusively that the assured had consulted with Dr. Lehnis, 9 
months and 10 days before the application for the first policy in suit, and 13 months 
and 19 days before the application for the second policy, concerning an illness with 
which she was then suffering, and that the relation of physician and patient between 
the assured and the doctor was then and there established. 

It cannot, however, be said, as matter of law, that the malady with which the 
assured was suffering at the time of such consultation was anything more than a 
temporary or trivial upset. Under the decision of the Court of Appeals, this ques- 
tion was one which should have been passed upon by the jury. 

We think that the learned trial judge was in error in holding that the reversal 
of the Court of Appeals was placed upon the first ground only. 

There is evidence to sustain the special verdict of the jury that the assured 
truthfully stated that she had never consulted a physician, upon the theory that the 
consultation with Dr. Lehnis was for no serious illness, but for a mere trivial and 
temporary indisposition. For this reason, we think that the trial court erred in 
setting aside the special verdict, and in directing a general verdict for the defend- 
ant. The special verdict of the jury should be reinstated, and judgment should be 
directed for the plaintiffs in each action for the amount of the policy, together with 
interest and costs. 

Judgments and orders reversed on the law with costs, and judgment directed 
for the plaintiffs upon the special findings of the jury, with costs. 




























































































ROBERTS vy. NATIONAL BEN. LIFE INS. CO. OF WASHINGTON, D. C. 
(No. 12653.) 
Supreme Court of South Carolina. May 7, 1929. 
148 Southeastern Reporter 179. 

1. INSURANCE—ISSUE OF IDENTITY OF PERSON IN WHOSE NAME 
INSURANCE WAS APPLIED FOR AND PERSON UPON WHOSE 
DEATH INSURANCE WAS CLAIMED HELD FOR JURY. 

Issue of identity of Gabriel H., in whose name life policy was applied for, 
and Gabella H., upon proof of whose death,insurance was claimed, held question 
for jury in action on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

2. INSURANCE—INSURANCE COMPANY IS BOUND BY KNOWLEDGE 
OF ITS AGENT AS TO APPLICANT’S PHYSICAL CONDITION. 
Insurance company is bound by knowledge of its agent or representative 

acting within the scope of his authority as to physical condition of applicant 

for insurance, though agent may be actuated at the time by fraud. 

(For other cases, see Insurance, Dec. Dig. § 378[1].) 

3. INSURANCE—TESTIMONY THAT DOCTOR AFTER EXAMINATION 
REPORTED APPLICANT FOR INSURANCE GOOD RISK IS EVI- 
DENCE OF APPLICANT’S GOOD PHYSICAL CONDITION OR THAT 
DOCTOR WAIVED HIS CONDITION. 

Testimony that insurance company’s doctor made examination of applicant 
for life policy and reported applicant a good risk is evidence that insured was 
in good health at time of application, or that doctor knew of his impaired 
physical condition and waived it. 

(For other cases, see Insurance, Dec. Dig. § 665[3, 8].) 


4. INSURANCE—ONE TAKING INSURANCE ON HIS OWN LIFE MAY 
NAME ANY OTHER PERSON AS BENEFICIARY. 
It is well settled that a person may take out insurance on his or her life 
and name any one as the beneficiary, though the beneficiary has no insurable 
interest in the life of the person insured. 


(For other cases, see Insurance, Dec. Dig. § 114.) 
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5. INSURANCE—QUESTION OF WAIVER OF PHYSICAL DISABILITY 
OF INSURED BY AGENT PRESENT’ AT TIME OF APPLICATION 
OR BY DOCTOR WHO MADE EXAMINATION HELD FOR JURY. 
Question whether agent taking application for insurance or doctor examining 

insured waived insured’s physical disability held for jury under evidence that 

agent was present and was informed of insured’s condition. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

6. INSURANCE—WHETHER INSURANCE COMPANY BY ISSUING POL- 
ICY AND ACCEPTING PREMIUMS WITH KNOWLEDGE THAT 
BENEFICIARY, PAYING PART OF PREMIUMS, WAS COUSIN OF 
INSURED, WAIVED QUESTION OF BENEFICIARY’S INSURABLE 
INTEREST HELD FOR JURY. 

Whether insurance company, issuing policy and accepting premiums with 
knowledge that beneficiary, who paid some of the premiums, was merely a cousin 
of the insured, waived objection that beneficiary had no insurable interest in life 
of insured, held question for jury under evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Cothran, J., dissenting. 

Appeal from Common Pleas Circuit Court of Richmond County; M. S. 
Whaley, Judge. 

Action by Lizzie Roberts against the National Benefit Life Insurance Com- 
pany of Washington, D. C. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

N. J. Frederick, of Columbia, for appellant. 

C. T. Graydon, of Columbia, for respondent. 

Warts, C. J. This was an action instituted in the county court of Richland 
county by Lizzie Roberts, the beneficiary on an insurance policy taken with the 
National Benefit Life Insurance Company of Washington, D. C., by one Gabriel 
Howard, or Gabella Howard, on the life of Gabella Howard. The action was 
tried in the Richland county court before Hon. M. S. Whaley and a jury and 
the verdict resulted in favor of the plaintiff for the sum of $500, the amount 
claimed under said_policy. 

From the testimony in the case it appears that the said Gabella Howard, the 
deceased, was approached by an agent of the insurance company with the end 
in view of taking a policy with the company, and, after several visits, she con- 
sented to take said policy and the application was duly taken by the agent in 
accordance with the custom of the company. The agent did not testify at the 
trial of the case, but the examining physician of the defendant company did 
testify, and his medical certificate was introduced in evidence. After examin- 
ation of the physician, the applicant was accepted, the policy issued, and the 
premiums duly paid thereon from the date of the issuance of the policy on the 
9th day of March, 1925, to the date of the death of the insured on October 28, 
1926. 

The exceptions are 5 in number, but do not include as many questions. Each 
exception raises several issues which, in the case of most of the exceptions, are 
merely restatements of former questions raised. The material questions raised 
by the exceptions are: 

(1) Was Gabriel Howard and Gabella Howard one and the same person? 


(2) Was the application for insurance on the part of the deceased obtained 
by fraudulent representations of such character as to avoid the policy? 


(3) Whether or not the beneficiary had an insurable interest in the life of the 
deceased and if the beneficiary had no insurable interest in the life of the de- 
ceased, whether or not the company waived such requirement by its conduct. 

(4) Whether or not the county judge erred in charging the jury on the ques- 
tion of waiver. 


[1] There can be no question that under the pleadings in this case as well as 
under the statement made by appellant’s counsel one of the material issues of 
fact to be submitted to the jury was the question of the identity of the persons. 
The case was tried on this theory, and there was ample evidence on the part 
of the plaintiff to submit to the jury on the question of identity. This was a 
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question of fact which, under the decisions of our court when supported by 
evidence, will not be disturbed by the appellate court. 

[2] As to the second question, it will be recalled from the testimony that not 
only was the insured seen personally, by the agent for the company, but was also 
examined by the company’s duly authorized physician. Under the testimony of 
the plaintiff in this cause, there was no misrepresentation or fraud practiced 
upon the agent at the time of the taking of the application. The agent was 
present and saw the insured, and if the condition existed at the time as alleged 
by the defendant, the agent was compelled to have seen it. The rule is well 
settled in this state that an insurance company is bound by the knowledge of an 
agent or representative of the company acting within the scope of his authority 
even though the agent may be actuated at the time by fraud. Reardon y. In- 
surance Co., 79 S. C. 526, 60 S. E. 1106; Madden & Co. v. Insurance Co., 70 
S. C. 295, 49 S. E. 855; Fludd v. Assurance Soc., 75 S. C. 315, 55 S. E. 762; Rogers 
v. Insurance Co., 135 S. C. 89, 133-S. B. 215, 45 A. L. R. 1172. 

[3] But even if, as the appellant contends, the insured was afflicted with 
disease or physical disability, the doctor of the company made an examination 
of the applicant and reported that he found the applicant a good risk. Under 
the decisions of our court such testimony is evidence either that the disease or 
affliction did not exist or that the doctor knew of the same and waived the con- 
dition. Johnson vy. Metropolitan Life Insurance Co., 111 S. C. 398, 98 S. E. 140; 
Gamble vy. Insurance Co. 95 S. C. 196, 78 S. E. 875; Baker v. Metropolitan Life 
Insurance Co., 106 S. C. 419, 91 S. E. 324; Wingo v. Insurance Co., 112 S. C. 139, 
99 S. E. 436. 

[4] The third question involves the question of the insurable interest of 
the beneficiary in the life of the deceased. Under the testimony in the case 
which is not disputed, it-appears that the insured took the policy herself and 
named the plaintiff, Lizzie Roberts, who is designated as her cousin, as the bene- 
ficiary thereunder. It is well settled in this state, that a person may take out 
insurance on his or her life and name any one as the beneficiary. Quotations 
from the case of Crosswell v. Indemnity Association, 51 S. C. 103, 28 S. E. 200, is 
sufficient on this question. “It is firmly established that insurance procured by 
one person on the life of another, in which the party effecting the insurance has 
no interest, is void as a wager contract against public policy, which condemns 
gambling speculation upon human life. But it is also well settled that a person 
may insure his own life and make the policy payable to whomsoever he chooses, 
even though the beneficiary has no insurable interest in his life, provided the 
transaction is bona fide, and not a mere cover to evade the law against wager 
policies.” 

The appellant, however, claims that because of the fact that there is some 
testimony that Lizzie Roberts paid some of the premiums, this contract should 
be declared void and the beneficiary not allowed to collect the amount due under 
the policy. Regardless of whether the policy was taken by the insured or the 
beneficiary, the company knew at the time of the issuance of the policy and the 
acceptance of the application, that the beneficiary was the cousin of the insured 
and was at the time staying in the house with the insured. The premiums were 
accepted for more than a year and a half with this knowledge in the possession 
of the company. The insurance was solicited by the agent of the company who 
had full knowledge or at least opportunity to investigate all phases of the rela- 
tionship between the parties. As has been well stated by this court in a late 
case, that of Rogers v. Atlantic Life Insurance Co., 135 S. C. 89, 133 S. E. 215, 
45:A.1,..R. T72: 

“Again: If W.S. Rogers had no insurable interest in the life of his brother, 
there was testimony at the trial of the case tending to show that Tiller, the 
general agent of the company, some time before the policy was issued, went to 
W. S. Rogers, and suggested to him that he take out a policy of insurance on the 
life of his brother, James A. Rogers; that W. S. Rogers, acting on Tiller’s sug- 
gestions, saw his brother about the matter, who consented and agreed that the 
policy be taken out; that Tiller had full knowledge that W. S. Rogers was to 
be the ultimate beneficiary under the policy and was to pay the premiums there- 
on; that Tiller actually delivered the policy to W. S. Rogers and collected the 
premium from him; and that the whole transaction, including the application for 
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the policy, the issuance of same to the estate of James A. Rogers, and its sub- 
sequent assignment to W. S. Rogers, was carried out under the directions and 
according to the instructions of the agent Tiller.” 


See, also, Hankinson y. Piedmont Mutual Insurance Co., 80 S. C. 392, 61 
S. E. 905, and Huestess v. South Atlantic Life Insurance Co., 88 S. C. 31, 70 
S. E. 403. 

[5, 6] It was the duty of the county judge to charge the jury on the question 
of waiver, and his charge was fair, impartial, and explicit on this issue. ‘here 
was a question as to whether or not the agent waived any alleged physical dis- 
ability of the insured, as to whether or not the doctor waived any alleged physical 
disability of the insured, whether or not the company waived the alleged lack 
of insurable interest in the beneficiary, and as to whether or not the conduct of 
the company in the entire transaction did not constitute waiver under the law. 
This was an issue raised by the testimony in the cause and was properly sub- 
mitted to the jury under the charge of the county judge. 

All exceptions taken are without merit and are overruled, and the judgment 
of the county court is hereby affirmed. 


Blease, J. (concurring). Mr. Justice Cothran bases his dissent in this case 
entirely upon the ground that the defendant’s motion for a directed verdict in 
its favor should have been granted, because “the overwhelming preponderance of 
the evidence shows that the woman Gabella Howard, upon the proof in whose 
name the policy was issued; and that the scheme of the plaintiff is a frame up 
to beat the insurance company.” Perhaps my distinguished brother has rightly 


sized up the case. If he and I had been members of the jury who tried the case, 
it is very likely that he would have convinced me that his view was correct, 
and I would have joined with him in finding for the defendant or forcing a mis- 
trial. And, yet, at this distance, I cannot say that the jury, who tried the case, 
did not render the correct verdict; nor that Judge Whaley, who presided at the 
trial did not do right in allowing the jury’s verdict to stand. The county judge 
and the jurors saw the witnesses and heard their testimony, and that testimony 


was entirely sufficient, under all of our decisions, to require the judge to submit 
the case to the jury. It is altogether probable that the jury came to the con- 
clusion that the poor, ignorant woman, who is the plaintiff, could not have worked 
up a great scheme of fraud upon the smart negro insurance agent and smarter 
negro doctor, who represented the defendant negro insurance company. I ex- 
pect the jury came to the conclusion that the insurance company and its re- 
presentatives were overly anxious to get the ljttle insurance business. These 
companies and their agents and physicians, as it is well known, in many in- 
stances impose upon ignorant colored people for the purpose of collecting pre- 
mium and later seek to avoid their contracts. About the best way I know to 
put an end to this imposition is for this court to stand by the verdicts of juries, 
when the law will permit us to do so, when the juries have made the com- 
panies pay up. 

There was plenty of evidence in this case to sustain the verdict of the jury, 
and that is the only question before this court. 

Stabler, J. (concurring.) I concur upon the ground that under the conflict- 
ing testimony the case was properly submitted to the jury. The weight of the 
evidence and the credibility of witnesses are matters for the jury and not for the 
court. 

Carter, J., concurs. 


Cothran, J. (dissenting). This is an action upon a policy of insurance upon 
the life of a woman named in the policy, “Gabriel Howard,” for $500; the bene- 
ficiary named is the plaintiff, Lizzie Roberts, alleged to be a first cousin of the 
insured. It is claimed by the plaintiff that the insured died in October, 1926. 
The defense of the company is that there was no such person in existence as 
Gabriel Howard; that there was a woman who lived in Sumter county known as 
Gabella Howard, wife of John Howard; that she died in October, 1926: that 
she was never insured by the company; and that the claim for insurance is based 
upon the proof of her death, falsely claimed to have been the Gabriel Howard 
whose life was insured by the policy. 


The evidence tend* to establish the following facts: 
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In February 1925 (the date is important, as will appear), the plaintiff, Lizzie 
Roberts, signed an application in the name of Gabriel Howard for the insurance. 
Why she signed it, when the evidence shows that the application had to be signed 
by the applicant for insurance, the person to be insured, does not appear. She, 
however, acknowledged that she had written the name purporting to be the signa- 
ture of Gabriel Howard to the application. In the application it was stated, pre- 
sumably according to information imparted by Lizzie Roberts, that Gabriel How- 
ard was a single woman, residing at 1113 Gates street, Columbia, S. C., aged 20 
years, in good health, never been in a hospital or under treatment for anything, 
height 5 feet 4 inches, weight 110 pounds, never suffered from heart disease, 
disease of kidneys, liver, or any chronic trouble or accident of any kind, re- 
lationship of beneficiary to insured cousin; age of beneficiary 30. Upon the filing 
of the application the company’s medical examiner was sent down to make the 
examination of Gabriel‘ Howard, the person proposed to be insured. He made 
a report signed in the name of Gabriel Howard and himself, giving the name 
of the applicant and residence as Columbia, S. C., age 20; apparent age 20; no 
paralysis, insanity or deformity; hearing and eyesight good; no suspicion of any 
disease; pulse rate normal; heart movement none; arteries normal, urine unaf- 
fected by albumen or sugar. In answer to the question, “Do you consider the 
applicant a first-class, good, fair, doubtful, or bad risk?” he answered, “First- 
class.” 
Look upon that picture and this: 


The woman Gabella Howard, upon proof of whose death the insurance is 
claimed, was the wife of John Howard; mother of six children, the youngest of 
which at the time of her death in October, 1926, was about 3% years old; about 
2 when the policy was issued. She lived with her husband near Rembert in 
Sumter county, on a farm; in 1921 she and her husband went to Philadelphia, 
stayed there a year and a half, and returned on account of her bad health. Her 
family physician testified that he began to treat her in the early part of 1924, 
the year before the date of the policy; that she had chronic Bright’s disease and 
high blood pressure; that he treated her up to the time of the tornado, the 
last of April, 1924, during which she suffered a broken leg, was taken to the hos- 
pital for six weeks, returned home, and continued to receive treatment for the 
same disease; that she was on crutches as a result of the broken hip as long as 
she lived through the remainder of 1924 and until her death in 1926; that it was 
impossible for a correct examination to have shown arteries normal and no albu- 
men or sugar in urine in a person in her condition. Her husband testified that 
the plaintiff, Lizzie Roberts, was not related in any way to his wife and that she 
had never made a trip to Columbia visiting her or sent any money there for in- 
surance premiums; he also testified to her injury as the result of the house being 
blown down by the storm of April, 1924, and of his wife’s condition thereafter. 
On October 29, 1926, the local register issued a death certificate reciting: Gabella 
Howard, married, aged 30, occupation field laborer.” 


On October 30th, Dr. Kirk issued a medical certificate of the death of Gabella 
Howard on October 28, 1926; that he attended her from June to October; that 


she died from “chronic interstitial Nephritis,” which had continued for two years; 
that she also had arterio sclerosis. 


On November 23d the plaintiff filed a statement and certificate of claim, in 
which she swore that the deceased was unmarried, and that the premiums upon 
the policy had been paid by her, the beneficiary. 

Upon this evidence the defendant moved for a directed verdict in its favor 
upon several grounds, only one of which I consider it worth while to discuss, 
namely, that the overwhelming preponderance of the evidence shows that the 
woman Gabella Howard, upon the proof of whose death the plaintiff claims the 
insurance, was not the Gabriel Howard in whose name the policy was issued, 
and that the scheme of the plaintiff is a frame-up to beat the insurance company. 
I care not whether there was such a person as Gabriel Howard in existence or 
not; the evidence convinces me that nearly a month after the death of Gabella 
Howard; the plaintiff attempted to identify her dead body with the Gabriel Howard 
named in the policy and to work a barefaced fraud upon the company. The 
case is reeking with the most improbable narration of. events and the most con- 
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flicting evidence as to the identity of Gabella Howard with the person named in 
the policy. 

There is no question but that Lizzie Roberts lived on Gates street in the city 
of Columbia and that Gabella Howard lived in the country near Rembert in 
Sumter county with her husband on a farm. She was the mother of six children, 
the youngest being about two years old at the time the policy was issued. The 
plaintiff will have the court to believe that although the intercourse between her 
and Gabella was so meager. that she did not know that GabeJla was married 
(stating in her signed application that she was single), without invitation or 
notice Gabella left her husband and children and came almost without bag or 
baggage to pay her a visit of four months, and that during that period not a word 
of communication passed between Gabella and her deserted family. It is strange 
that the plaintiff, who could barely sign her own name, while Gabella could write, 
should have signed the application for the policy. It is stranger still that the ap- 
plicant was described as a young woman, unmarried, 5 feet 4 inches tall, aged 
to her exact birthday 20 years old, while the real Gabella was 30, married, very 
tall, and in wretched health. A reputable physician testifies that for more than 
a year before the policy was issued Gabella was suffering with a mortal disease, 
while the physician who made the medical examination for the application states 
that the woman he examined was in perfect health and a first-class risk. What 
is more conclusive to my mind is the fact that a year before the policy was is- 
sued Gabella’s house was caught in the wake of a tornado, blown to pieces, and 
her hip broken in the collapse of her home. From that day to the day of her 
death, a period which covered the date of the issuance of the policy she was a 
cripple upon crutches, having to be helped in and out of a buggy as she visited 
her physician for relief of the fatal malady which carried her off. 

It is absolutely incredible that a woman with a husband and little children 
should keep alive a policy in favor of another woman who so far as the evidence 
shows, was never even in her home—a woman claiming to be a cousin and who 
the husband testified was not related to her in the remotest degree. It is to his 
credit that he is not a party to this unspeakable fraud. 

I think that the judgment of this court should be that the judgment appealed 
from be reversed and the case remanded to the trial court for the direction of 
judgment in favor of the defendant under rule 27. 


AMERICAN INS. UNION v. MONK. (No. 7346.) 
Court of Civil Appeals of Texas. Austin. April 10, 1929. 
16 Southwestern Reporter (2d) 371. 


1. INSURANCE—WHERE SOCIETY’S CONSTITUTION REQUIRED AP- 
PEAL TO ITS NATIONAL COURT FROM ORDER OF BOARD DISAL- 
LOWING CLAIM, BENEFICIARY COULD SUE, WHERE CASHIER NO- 
ane HIM CLAIM WAS APPROVED BUT SOCIETY REFUSED TO 

AY. 

Where constitution and by-laws of fraternal benefit society required beneficiary 
to file claim and proofs of death with national board of directors and to appeal to 
its national court from order of board refusing to allow claim before he could take 
it into court for redress, beneficiary was entitled to redress in court, where he filed 
claim with board and cashier notified him that his claim had been approved and 
would be paid -but society refused to pay it. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 


2. INSURANCE—FRATERNAL BENEFIT SOCIETY, BY AUTHORIZING 
CASHIER TO NOTIFY BENEFICIARY CLAIM HAD BEEN AP- 
PROVED BY DIRECTORS, WAIVED PREREQUISITES TO SUIT. 
Where constitution and by-laws of fraternal benefit society required beneficiary 

to file claim with board of directors and to appeal to its national court from order 
of board disallowing claim before he could take it into court for redress, if claim 
which beneficiary filed was never presented to board, then by failure of society’s 
own agents to present claim to board and by authorizing its cashier to notify benefi- 
ciary claim had been approved and allowed by directors and would be paid, society 
waived pre-requisites to suit. 


(For other cases, see Insurance, Dec. Dig. § 805[1].) 
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5. INSURANCE—EVIDENCE WARRANTED FINDING INSURED DID NOT 
cane DISEASE OF HEART BEFORE APPLYING FOR LIFE INSUR- 
ANCE. 

Evidence held sufficient to warrant trial court’s finding that insured did not have 
any disease of the heart before she made application for life insurance. 
(For other cases, see Insurance, Dec. Dig. § 819[2].) 


6. INSURANCE—UNTRUE ANSWER IN APPLICATION THAT INSURED 
HAD NEVER BEEN REJECTED FOR LIFE INSURANCE DID NOT 
WORK FORFEITURE, WHERE INSURANCE AGENT WROTE IN 
ANSWER AND APPLICANT WAS NOT AT FAULT. 

Untrue answer in application for life insurance that insured had never been re- 
jected for life insurance, did not work forfeiture of insurance certificate, where in- 
surer’s agent assumed responsibility of writing in truthful statements in application 
and insured was not at fault and did nothing to induce agent to insert untrue ans- 
wer in application. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from District Court, Henderson County; Ben F. Dent, Judge. 

Action by W. S. Monk against the American Insurance Union. From a judg- 
ment for plaintiff, defendant appeals. Affirmed. 

Marvin Roberson, of Fort Worth, for appellant. 

W. R. Bishop and Sam Holland, both of Athens, for appellee. 

Briatr, J. Appellee sued appellant upon an insurance certificate issued by the 
Fort Worth Mutual Benevolent Association, which insured the life of Sarah E. 
Monk, mother of appellee, for $1,500, liability for the payment of which the ap- 
pellant assumed by a merger contract, and on a trial to the court without a jury re- 
covered judgment for that amount; hence this appeal. 


The first two assignments of error are that “the court erred in overruling,” and 
that “it was fundamental error for the court to overrule, defendant’s plea in abate- 
ment.” In substance the plea alleged that the constitution and by-laws of appellant, 
a fraternal benefit society, required appellee to file his claim and proofs of death 
with and for the approval of its “national board of directors at Columbus, Ohio,” 
and to appeal to its “national court” at the same place from any order of said 
board of directors refusing to approve and allow his claim before he could take 
same into court for redress, and that appellee had failed to comply with these pre- 
requisites to suit. In answer appellee alleged and proved that he filed his claim 
and proofs of death with appellant’s national board of directors as provided by its 
constitution and by-laws; that the board of directors approved and ordered the 
claim paid; that appellant’s cashier notified appellee that his claim had been ap- 
proved and allowed and would be paid,. but that appellant refused to pay same; 
and appellee’s suit is in the alternative to recover on this adjustment of his claim. 

[1, 2] Appellee having prevailed before the board of directors, who approved 
and allowed his claim, he was not required to appeal to the national court. It was 
also appellant’s duty to pay the claim under the adjustment, and, having failed to 
do so, appellee was entitled to his redress in court, and if, as contended by appellant, 
the claim was never presented to its board of directors for approval and allowance, 
then by the failure of its own agents to present the claim and proofs of death to 
the board, and by authorizing its cashier to notify appellee that it had been ap- 


proved and allowed by the directors, and that it would be paid, appellant has clearly 
waived these prerequisites to suit. 


Appellant interposed the special plea that in her application for the insurance 
Sarah E. Monk made certain false and untrue statements which under provision of 
the application rendered void and of no effect the certificate issued. Appellee de- 
nied that the statements were false and untrue and pleaded that appellant waived 
and was estopped to raise the issues because of the adjustment of the claim, and 
because of certain acts of appellant’s agent taking the application, which will be dis- 
cussed later. Appellant answered that it knew nothing of the false statements 
when the alleged adjustment was made, but discovered them later. The alleged un- 
true statements are as follows: 

1. That Mrs. Monk was born in 1872, when in fact she was born in 1869. 

2. That at the time of making the application she was in good health. 

3. That she had not theretofore had any disease of the heart. 

4. That she had never been rejected for life insurance. 
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[3] In reference to the first statement the proof of death made by appellee 
shows that Mrs. Monk was born in 1869. The application shows 1872. Appellee 
testified that he did not know the year of her birth, but guessed at it when he made 
the proof of death. There is no evidence to show that she was not born in 1872, 
as stated in the application. The question was therefore one for the trial court to 
determine. The record also shows that appellant had the application showing the 
birth date to be 1872, and the proof of death by appellee showing the birth date to 
be 1869, when it made the adjustment and promised to pay the claim. Appellee 
therefore established to the satisfaction of the trial court his plea of waiver and 
estoppel on this issue. 

[4] In reference to the second statement that Mrs. Monk was in good health 
when she made the application, the evidence shows that she was, and the finding of 
the trial court concludes the issue. Her son testified that she was in good health, 


and the evidence shows that it was twelve or .fourteen months thereafter before a 
doctor was called. 


[5] In reference to the statement that Mrs. Monk had not theretofore had any 
disease of the heart, Dr. King, a witness for appellant, testified that in June. 1925, 
prior to her application on July 15, 1925, he attended her and that she was suffering 
with palpitation of the heart caused by a disease of the stomach, and that this “dis- 
ease was of another organ and not of the heart.” He further testified that “the 
fact she was sick in June, the first of June, when I attended her, would be no in- 
dication that her health was not good on the 18th of July, when she made applica- 
tion for insurance.” Mrs. Monk never suffered thereafter with heart disease, and 
did not die of heart disease, but of another disease, contracted long after she made 
application for the insurance. Under this evidence the trial judge was authorized to 


find that Mrs. Monk did not have any disease of the heart before she made the 
application. 


[6] In reference to the fourth statement that Mrs. Monk had never been re- 
jected for life insurance, the evidence shows that shortly before this application 
was made she applied to another company for insurance, but was rejected on ac- 
count of her age and a slight showing of albumen. Her sons paid the premium 
which was returned to them by the agent, with the statement that she had been 
rejected. The evidence does not show that Mrs. Monk knew, or had been advised 
of such refusal of life insurance when she made this application. The evidence 
shows that appellant’s soliciting agent knew of this refusal of insurance when he 
took the application and in this connection appellee alleged, in substance, that Sarah 
E. Monk was illiterate and could neither read nor write; that appellant’s soliciting 
agent knew these facts, and himself inserted in the application the answers to all 
questions therein; that he did not read the questions or answers inserted to Mrs. 
Monk, and that she had no way of knowing what the answers were; that she ans- 
wered truthfully all questions propounded to her by the agent; that, if the applica- 
tion contained any false or untrue answers, they were written by the agent without 
her knowledge or consent, and with full knowledge that same were not made by 
her; that appellant’s agent knew at the time that she had been refused insurance; 
that appellant accepted all assessments and premiums; and that under such facts 
and circumstances it will be held to have waived its right to insist, and is estopped 
to claim that the answer contained in her application that she had not been rejected 
for life insurance was false. The evidence followed closely these allegations. It 
shows that the agent who had known Mrs. Monk for a number of years knew she 
could neither read nor write. Appellee was present and answered some of the ques- 
tions propounded by the agent, and Mrs. Monk answered some of them. Appellee 
testified that the agent did not ask whether his mother had been rejected for life 
insurance. After the death of Mrs. Monk and after the appellant had approved 
and allowed the claim of appellee, this agent wrote appellant’s agent at Fort Worth 
a letter, telling him he knew that some false statements had been made in Mrs. 
Monk’s application for insurance. He then went to one of the witnesses in this 
case and told him that he had without the knowledge of Mrs. Monk inserted the 
answer that she had not been rejected for life insurance, and requested witness to 
tell appellee he would help him collect the insurance for a part of it, and that, un- 
less he agreed to the “split,” he would keep him from recovering anything. Until 
this time there were no circumstances to excite any suspicion that the agent had not 
acted fairly in the matter. 


he warranty in the application reads as follows: “I hereby warrant that the 
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answers set out above are complete and true and shall form the basis of a contract 
between me and the Fort Worth Mutual Benevolent Association and further agree 
that if any untrue statement or statements have been made in the application as of 
age, health, family history, the certificate to be issued to me becomes void and of 
no effect.” 

Appellant cites and relies on those cases which hold that it is the duty of an 
applicant for insurance to read or have read his application for insurance before he 
signs it and to be sure his answers have been correctly written therein. But as js 
held by the Commission of Appeals in Schumann v. Brownwood Mutual Life Ins, 
Ass’n, 286 S. W. 202, which holding was expressly approved by the Supreme Court, 
“this is not the law unless the insured so agrees in the contract.” In that case the 
following was quoted from the case of Equitable Life Ins. Co. v. Hazlewood, 75 
Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893, as being the settled 
law regarding the duty of an applicant for insurance to read his answers before 
signing the application: “‘Where there were no circumstances to excite his sus- 
picion to the contrary, we see no reason, however, why he may not have trusted to 
the medical examiner’s correct and honest performance of this duty. We do not 
think his contract, or the exercise of ordinary prudence, demanded of him to as- 
sume that there was any want of capacity care, or honesty upon the part of the 
medical examiner, or made it his duty to assume the exercise of a supervisory 
power over the work of that officer. As a general rule, no doubt, the subjects of 
insurance will be but little qualified for such a task.’ ” 

In the Schumann Case the Commission also quotes with approval the following 
from the case of Supreme Lodge of Fraternal Brotherhood v. Jones (Tex. Civ. 
App.) 143 S. W. 251: “‘In 3 Cooley’s brief on the Law of Insurance, p. 2594, it is 
said: “From an examination of the cases the following propositions may be re- 
garded as established by the weight of authority: Where the insured in good faith 
makes truthful answers to the questions contained in the application, but his ans- 
wers, owing to the fraud, mistake, or negligence of the agent filling out the applica- 
tion are incorrectly transcribed, the company is estopped to assert their falsity as a 
defense to the policy. The acts of the agent, whether he is a general agent or 
merely the medical examiner for the company, are in this respect the acts of the 
company, and he cannot be regarded as the agent of the insured, though it be so 
stipulated in the application or policy.” The same statement is a text in 2 Bacon 
on Benefit Societies and Life Insurance, Sec. 427. The great weight of authority is 
with the statement, where the insured acts in good faith and is himself without 
fault.’” See, also, Sovereign Camp, W. O. W., v. Ray (Tex. Civ. App.) 262 S. W. 
819. 

We therefore conclude that, since appellant’s agent assumed responsibility of 
writing in truthful statements in the application, and since applicant was not at 
fault, and guilty of no wrong, and did nothing to induce the agent to insert the 
untrue answer or statement in the application, such untrue answer should not work 
a forfeiture of the insurance certificate. 

Appellant’s remaining assignments show no error and are overruled, and the 
judgment of the trial court will be affirmed. 

Affirmed. 


WARE v. GRAND LODGE RO) OF RAILROAD TRAINMEN. 
(No. i 
Supreme Court of Washington. May 2, 1929. 
277 Pacific Reporter 383. F 
2. INSURANCE—FOREIGN FRATERNAL INSURANCE SOCIETY NOT 

CONFORMING TO INSURANCE LAWS OF STATE OF SUIT CAN- 

NOT RECEIVE BENEFIT OF LIBERAL LAWS PERTAINING TO FRA- 

TERNAL SOCIETIES (REM. COMP. STAT. § 7259 ET SEQ.). 

Where foreign fraternal insurance society coming within Rem. Comp. Stat. § 
7259 et seq., has failed to conform to insurance laws of state in which it is being 
sued, it is subject to application of general insurance laws and cannot receive benefit 
of liberal laws and rules of construction pertaining generally to policies of insur- 
ance issued by fraternal benefit societies. 


(For other cases, see Insurance, Dec. Dig. §688.) 
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3, INSURANCE—BY-LAW RELIEVING FRATERNAL BENEFIT SOCIETY 
OF LIABILITY ARISING FROM INSURED’S DISAPPEARANCE OR 
PRESUMPTION OF DEATH FROM DISAPPEARANCE HELD UNREA- 
SONABLE. 

By-law of fraternal benefit society, providing that no liability arising from dis- 
appearance or presumption of death of member arising from such disappearance 
shall be incurred by society, but that society shall only be liable for payment of 
death claim when there is positive proof of actual death, held unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 718.) 


4, INSURANCE—FRATERNAL SOCIETY ACCEPTING PAYMENTS OF 
PREMIUM WITH FULL KNOWLEDGE THAT MEMBER HAD DIS- 
APPEARED COULD NOT DENY LIABILITY BECAUSE OF DISAP- 
PEARANCE. 

Where local and grand lodge of fraternal benefit society for many years had 
actual knowledge of fact that insured had disappeared, and with full knowledge 
thereof accepted payments of premium, society could not thereafter deny liability 
because of existence of such condition. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

Department 2. 

Appeal from Superior Court, King County; D. H. Carey, Judge. 

Action by Anna Ware against the Grand Lodge Brotherhood of Railroad Train- 
men. Judgment for plaintiff, and defendant appeals. Affirmed. 

Tom J. McGrath, of Cleveland, Ohio, and C. H. Steffen and Andrew J. Balliet, 
both of Seattle, for appellant. 

Arthur M. Harris, of Seattle, for respondent. 

FrencH, J. The facts in this case are not in dispute, having been to some ex- 
tent stipulated, and no evidence having been introduced to contradict plaintiff’s wit- 
nesses. 

Robert Ware was insured by appellant in June, 1916. Some time thereafter he 
went to California for the benefit of his health, and was last heard from in 1919. 
The testimony conclusively shows that prior to leaving for California he had at all 
times made his home with his mother, the respondent, at Auburn, Wash.; that he 
was a dutiful son; that until the last time he was heard from he regularly sent to 
his mother the money for the premiums and assessments due on his certificate sued 
on herein; that thereafter the premiums and assessments were promptly paid until 
the time of the commencement of this action; that for many years a search has been 
made for the assured by advertising in the newspapers, by radio appeals, by inquiries 
at various post offices, by advertising through the official publication of appellant, 
and that the aid and assistance of the peace officers of King county had been enlisted 
and that the sheriff had conducted an extensive search. More than seven years hav- 
ing elapsed since Robert Ware disappeared, this action was commenced to recover 
on the policy of insurance, resting on the presumption of death doctrine arising by 
reason of lapse of time. From a judgment in favor of the beneficiary this appeal 
is taken 

\ppellant’s theory of the case seems to be that the laws of the state of Ohio 
and the decisions of the Supreme Court of that state are binding upon this court 
under the theory of comity, the state of Ohio being the place where the main offices 
of the appellant are located. One of the by-laws of the appellant provides: 

“Such beneficiary certificates shall be in all respects deemed to be made under, 
and to be interpreted and construed in accordance with the laws of the state in 
which the Grand Lodge has its headquarters.” 

{1] But no decisions of the Supreme Court of the state of Ohio were pleaded 
or proved construing the statutes of that state, and the courts of this state will not 
take judicial notice of the judicial decisions of other states. 23 C. J. p. 131, § 1949. 

[2] It is also admitted in the pleadings that the appellant is an association which 
would come within the Washington fraternal insurance company acts, section 7259 
et seq., Rem. Comp. Stat., and it is specifically admitted that appellant has not com- 
plied with the insurance laws of this state. The rule seems to be that where a fra- 
ternal insurance society has failed to conform to the insurance laws of the state in 
which it is being sued, it is subject to the application of the general insurance laws 
and cannot receive the benefit of the liberal laws and rules of construction pertaining 
generally to policies of insurance issued by fraternal benefit societies. Gruwell v. 
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National Council, etc., 126 Mo. App. 496, 104 S. W. 884; Easter v. Brotherhood 
of American Yeoman, 172 Mo. App. 292, 157 S. W. 992. 

[3] Appellant also relies on the by-laws providing that: “No liability arising 
from the disappearance or the presumption of death of a member arising from any 
such disappearance, shall be incurred by the Brotherhood. Said Brotherhood shail 
only be liable for the payment of a death claim when there is positive proof of the 
actual death of a beneficiary member as previously provided in this section.” 

There seems to be some conflict of authority as to the validity or nonvalidity 
of such a by-law, but we think the great weight of authority is that such a by- law 
is an unreasonable one. The rule is well stated as follows: “The authorities from 
our sister states are not in harmony as to the validity or nonvalidity of said by-law 
and similar by-laws, but we think those which are better considered hold that said 
by-law runs counter to the rule of evidence (which is neither more nor less than a 
rule of public policy), establishing that seven years’ unheard- from absence of in- 
sured as the time when suit may be brought is the better rule.” Cobble v. Royal 
Neighbors of America (Mo. Sup.) 236 S. W. 306, 21 A. L. L. 1346. See, also, Sam- 
berg v. Knights of the Modern Maccabees, 158 Mich. 568, 123 N. W. 25, 133 Am. 
St. Rep. 396; Olson v. Modern Woodmen, 182 Iowa, 1018, 164 N. W. 346, L. R. A. 
1918F, 1164. 

[4] The testimony in this case conclusively shows that not only the local lodge 
but the grand lodge had for many years actual knowledge of the fact that Robert 
Ware had disappeared, and that with full knowledge of this fact had accepted pay- 
ments of premium. Having full knowledge of the existing condition and accepting 
and enforcing the payment of premiums, it cannot thereafter deny liability because 
of the existence of such condition. Kentucky Live Stock Ins. Co. v. Stout, 175 Ky. 
343, 194 S. W. 318; Trotter v. Grand Lodge of Iowa, 132 Iowa, 513, 109 N. W. 1099, 
7L. R. A. (N. S.) 569, 11 Ann. Cas. 593; Grand Fraternity v. Mulkey, 62 Tex. 
Civ. App. 147, 130 S. W. 242, 185 S. W. 582; De Bolt v. German American Ins. 
Co., 181 Iowa, 671, 165 N. W. 55. 

“Tt seems to be well settled that the presumption of death attaches when a party 
has been absent for seven years without tidings of his existence.” Butler v. Su- 
preme Court of — Order of Foresters, 53 Wash. 118, 101 P. 481, 26 
L. R..A: CN. S:) 29 

Judgment aheat. 


Mitchell, C. J., and Millard, Parker, and Beals, JJ., concur. 
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FIRE 
HARTFORD FIRE INS. CO. v. ARMSTRONG. (4 Div. 419.) 


Supreme Court of Alabama. April 11, 1929. 
122 Southern Reporter 23. 


1. INSURANCE—TO SUSTAIN RECOVERY, UNDER POLICY, WHERE 
FIRE IS EMPLOYED AS AGENT, DAMAGES MUST HAVE RESULT- 
ED FROM HOSTILE, AS DISTINGUISHED FROM FRIENDLY, FIRE. 
To sustain recovery under fire insurance policy for loss arising where fire is 

employed as an agent, it must appear that damages suffered by insured were the 

result of a hostile, as distinguished from a friendly, fire. 
(For other cases, see Insurance, Dec. Dig. § 421.) 


2. INSURANCE—IF SMOKE AND SOOT ARE PRODUCED FROM FIRE 
OUT OF PLACE, FACT THAT IT ORIGINATED IN FIRE IN PLACE 
FITTED FOR IT IS NO DEFENSE. 

If smoke and soot are produced from a fire out of place, it is no answer to 
suit on fire insurance policy that it originated in a fire in place fitted and intended 
for it, since fire out of place is a hostile fire, and damage suffered in consequence 
thereof is within protection of policy. 

(For other cases, see Insurance, Dec. Dig. § 421.) 


3, INSURANCE—WHETHER FIRE CAUSING SMOKE AND SOOT, FOR 
WHICH DAMAGES ARE SOUGHT, WAS HOSTILE OR FRIENDLY 
FIRE, HELD FOR JURY. 

In action on fire insurance policy for damages to dwelliug, caused by smoke 
and soot from fire originating in oil heater, whether fire was burning out of place 
= was a hostile fire, or whether it was a friendly fire, held for jury under the 
evidence. 


(For other cases, see Insurance, Dec. Dig. § 668[10].) 


Appeal from Circuit Court, Houston County; H. A. Pearce, Judge. 

Action on a policy of fire insurance by B. W. Armstrong against the Hartford 
Fire Insurance Company. Judgment for plaintiff, and defendant appeals. Trans- 
ferred from Court of Appeals under Code 1923, § 7326. Reversed and remanded. 

Assignments 15 and 16 are based upon the refusal of the court to withdraw 
the case from the jury on account of argument of the attorney for plaintiff to the 
following effect: 

“That the terms of the policy provided for an award, and that the plaintiff 
and the insurance companies could have selected Mr. Wise”-—one of the jurors— 
“as one of the arbitrators, and the arbitrators so selected could go out and award 
the plaintiff's damages under the contract of the insurance company, but the insur- 
ance companies failed to do so.” 

“That the insurance companies were lending money and collecting money, and 
the tendency of the argument was that the defendants had lots of money.” 

Defendant excepted to this portion of the oral charge: 

_ “But if the fire got beyond, came from without, the stove, then, in that event, 
if as a result from the heat of the stove any of the property injured became charred 
or ignited as the result thereof and thereafter, if it became so ignited or charred, 
if there was smoke and soot escaping therefrom and scattered over the house, and 
on the property covered by the policies, then in that event the plaintiff would be 
entitled to recover under the terms of the policy such damages as he sustained after 
the fire escaped from the stove, or in some portion of the injured property becom- 
ing ignited and charred, he would be entitled to recover, not only for the charring 
and burning of the property, but for soot and smoke arising therefrom, if any; 
but he would not be entitled to recover for soot and smoke arising from such flames 
Prior to the time that the fire became hostile, as I have defined to you.” 

Farmer, Merrill & Farmer, of Dothan, for appellant. 

J. N. Mullins, of Dothan, for appellee. 

Garpner, J. Appellee recovered a judgment against appellant in the sum of $85 
ona fire insurance policy contract for damages to his dwelling, caused by smoke and 
soot from a fire originating in his oil heater. It appears from the proofs that smoke 
and soot reached seven of the ten rooms of the dwelling and that plaintiff suffered 
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damages thereby to his house and furniture is not questioned, though the evidence 
of the amount is in dispute. 

The oil heater in the kitchen had two wicks, which some one had evidently 
turned up too high. A cord was over this heater, on which were some rags, and 
plaintiff's evidence is to the effect that when he reached home and discovered the 
smoke he found these rags burning. The contradictory evidence offered by defend- 
ant left this a jury question. Counsel for defendant insist the burning of these rags 
is the only fire disclosed by the proof that was beyond and outside the heater, and 
that plaintiff could only recover damages resulting therefrom, which would be nom- 
inal. 

[1] While the question does not appear to have been previously presented to 
this court, yet we fully recognize the distinction, as argued by counsel for defendant, 
between what is known as a “friendly” and a “hostile” fire, and that to sustain a 
recovery upon the policy it must appear that the damages suffered by plaintiff were 
the result of a hostile, as distinguished from a friendly, fire. The early English 
case of Austin v. Drew, 6 Taunt. 436, has been frequently cited by the American 
courts, and with the general principle therein recognized our courts have been in 
accord. Hansen v. Le Mars Mut. Ins. Ass’n, 196 Iowa, 1, 186 N. W. 468, 20 A. 
L. R. 964, and note; Way v. Abington Mut. Fire Ins. Co., 166 Mass. 67, 43 N. E. 
1032, 32 L. R. A. 608, 55 Am. St. Rep. 379; Cannon v.. Phoenix Ins. Co., 110 Ga. 
563, 35 S. E. 775, 78 Am. St. Rep. 124; Fitzgerald v. German-American Ins. Co., 30 
Misc. Rep. 72, 62 N. Y. S. 824; Collins v. Delaware Ins. Co., 9 Pa. Super. Ct. 576; 
New Orleans Ry. & Light Co. v. AEtna Fire Ins. Co., 145 La. 82, 81 So. 764; 
O’Connor v. Queens Ins. Co., 140 Wis. 388, 122 N. W. 1038, 1122, 25 L. R. A. 
(N. S.) 501, 133 Am. St. Rep. 1081, 17 Ann. Cas. 1118, and note. 


This general rules found stated in Wood on Insurance, § 103, and frequently 
quoted in the cases, is as follows: “Where fire is employed as an agent, either for 
the ordinary purposes of heating the building, for the purposes of manufacture, or 
as an instrument of art, the insurer is not liable for the consequences thereof, so 
long as the fire itself is confined within the limit of the agencies employed, as 
from the effects of smoke or heat evolved thereby or escaping therefrom from 
any cause, whether intentional or accidental. In order to bring such consequences 
within the risk, there must be actual ignition outside of the agencies employed, not 


purposely caused by the assured, and these, as a consequence of such ignition, dehors 
the agencies. 


In Collins v. Delaware Insurance Co., supra, the plaintiff's evidence tended to 
show that the smoke and soot causing the damage was from a coal oil stove, and 
was produced bv the fire which was not confined to the burning of the wick, but 
which had extended to the tank and enveloped the stove. The court, in discussing 
the above-quoted rule by Mr. Wood, said: “The rule is stated in Wood on Fire 
Insurance, ‘that there must be actual ignition outside of the agencies employed,’ is 
not subject to criticism when properly understood. We cannot, however, assent 
to the proposition that, if there was no ignition, except in or on the stove, there 
was no fire within the meaning of the policy. The fuel was oil and was intended 
to be consumed in a particular place, namely, by the wick fed from a tank in which 
the oil was kept. It was no more intended to be burned in the tank than in the 
barrel or the can in which it was brought to the house and kept.” The conclusion 
of the court is well expressed in the following summary: “If, therefore, the smoke 
that did the damage proceeded from a fire ‘out of place,’ it is no answer to say 
that this originated in a fire in the place fitted and intended for it.” 


A like distinction was made by the Massachusetts court in Way v. Abington 
Mut. Fire Ins. Co., supra, in the following language: “We are inclined to the opinion 
that a distinction should be made between a fire intentionally lighted and maintained 
for a useful purpose in connection with the occupation of a building, and a fire 
which starts from such a fire without human agency in a place where fires are never 
lighted nor maintained, although such ignition may naturally be expected to occur 
occasionally as an incident to the maintenance of necessary fires, and although the 
place where it occurs is constructed with a view to prevent damage from such 
ignition. A fire in a chimney should be considered rather a hostile fire than a 
friendly fire, and as such, if it causes damage, it is within the provisions of ordinary 
contracts of fire insurance.” 


We think a reading of the authorities hereinabove cited and those found in the 





Fire] Hartford Fire Ins. Co. v. Armstrong 287 


note to Hansen v. Le Mars Ins. Co., supra, demonstrate that the language of the 
rule stated in Wood on Insurance is to be understood and interpreated as above 
outlined. 


[2] If, therefore, under this rule the smoke and soot were produced from a fire 
“out of place,” it is no answer to a suit on the policy that it originated in a fire in 
the place fitted and intended for it. When being “out of place,” it is a hostile fire, 
and damage suffered in consequence thereof is within the protection of the policy. 


[3] Plaintiff testified that the “heater had oil and grease on it, and dust, and 
* * * was aflame all over. * * * I found those rags burning above that stove, 
afre. It was just a great mass of flames around the hot water heater. The hot- 
water heater is two burners and about three feet from the floor to the top of the 
drum of the heater. It is just two wicks, about two inches in diameter, and the drum 
around I guess two feet in diameter or two and a half feet. It was all aflame all 
over. 


Ths evidence brings the case within the influence of the Collins Case, supra 
(here much in point), and the principle recognized in the authorities above noted. 
If the heater was “aflame all over,” the fire was burning out of place, and was a 
“hostile” fire, without regard to the burning of the rags above the heater. Defend- 
ant’s evidence tended’ to contradict plaintiff upon this point, and the facts were for 
the jury’s determination. The trial court correctly distinguished in his oral charge 
a friendly and a hostile fire, and by illustration instructed the jury upon this ques- 
tion, so there could be no misunderstanding on their part—further instructing them, 
if they were unable from the evidence to determine separately the damages suffered 
from a friendly and a hostile fire, plaintiff could recover nominal damages only. 
From plaintiff’s standpoint, as noted from his evidence, the fire was a hostile, and 
not a friendly, fire, and his evidence sufficed for a determination by the jury that 
he sustained substantial damages by reason thereof. The charges, therefore, seeking 
to confine plaintiu’s recovery to nominal damages only, were properly refused. 


[4] From what has been said, it will appear as our view that the affirmative 
charge was properly refused, and that the portion of the oral charge to which excep- 
tion was reserved, when read in the light of the entire charge, was free from error. 


As we have previously noted, the argument of appellant rests upon the assump- 
tion that the only evidence of a hostile fire was the burning of the rags, but this 
argument overlooks the evidence of plaintiff, above noted, that the heater was aflame 
all over. A number of refused charges ignored the evidence tending to show the 
heater was itself on fire, and others rested upon the assumption that the only evi- 
dence of a hostile fire was that as to the burning rags. They were properly refused. 


As has been stated, the oral charge fully and correctly covered the issues in 
the case, and the law applicable thereto, and what has been said suffices to show no 
error in the refusal of charges without a necessity of separate treatment of each 
charge. There was no error in permitting the introduction of the policy sued upon, 
and plaintiff also properly proved the damages claimed. 

[5] The questions propounded by defendant to plaintiff, to which objections 
were interposed and sustained (assignments of error 10 and 11), were proper, 
and should have been allowed. They called for admission on plaintiff's part that, 
in his statement to the insurance adjuster and the agent, plaintiff had made no men- 
tion of any fire other than the fire coming from the lamp as it burned, and not other- 
wise. In view of the issues of fact for the determination of the jury, as above 
noted, these questions related to relevant and material evidence—admissions by 
plaintiff contrary to his present insistence and his testimony in the cause. 22 C. J. 
231, 232; Ewart v. Cunningham (Ala. Sup) 122 Sa —, present term; 6 Michie 
Digest, 198-200; Jones v. Coley (Ala. Sup.) 121 So. 24, present term. These rul- 
ings constitute error to reverse. 

[6] The argument of counsel, objected to by defendant (assignments 15 and 
16), was in each instance highly improper and has frequently met the condemnation 
of this court, with particular reference to the argument constituting the sixteenth 
assignment of error relating to the financial status of defendant company. Some 
of our cases, dealing with arguments of this latter character, are American Ry. 
Express Co. v. Reid, 216 Ala. 479, 113 So. 507; Jackson Lumber Co. v. Case, 199 
Ala. 536, 74 So. 469; Alabama Fuel & Iron Co. v. Andrews, 212 Ala. 336, 102 So. 
79; Thames v. Louisville & N. R. Co., 208 Ala. 255, 94 So. 487; Watts v. Espy, 211 
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Ala. 502, 101 So. 106; Milton v. State; 213 Ala. 449, 105 So. 209; Nations v. Harris, 
214 Ala. 339, 108 So. 29; Standridge v. Martin, 203 Ala. 486, 84 So. 266. 

These authorities disclose that, notwithstanding objection thereto is sustained, 
yet if the court is not persuaded all prejudicial effect has been eradicated, reversal 
will nevertheless follow, the question being here properly presented. Upon this 
question no horizontal rule 1s established, each case resting upon its own particular 
facts and circumstances. Much will depend upon the issues, the parties, and general 
atmosphere of the particular case. In the instant case, no necessity arises for 
determination of this question, as the cause is reversed for rulings on evidence as 
above indicated, and the question doubtless not be again presented. 

For the error indicated, let the judgment be reversed, and the cause remanded. 

Reversed and remanded. 

Anderson, C. J., and Bouldin and Foster, JJ., concur. 


LIVERPOOL, LONDON & GLOBE INS. CO., Limited, v. CITY OF 
ROCKLEDGE. 
Supreme Court of Florida, Division A. April 26, 1929. 
121 Southern Reporter 807. 
(Syllabus by the Court. 

1. INSURANCE—ALLEGATION THAT MORTGAGE HAD BEEN SATIS- 
FIED SHOULD SHOW MORTGAGEE HAD NO FURTHER INTEREST 
UNDER POLICY, AS AGAINST DEMURRER FOR FAILURE TO MAKE 
MORTGAGOR AND MORTGAGEE PARTIES TO POLICY REFORMA- 
TION SUIT. 

In suit to reform fire insurance policy containing standard mortgage clause, 
allegation that mortgage had been satisfied of record should have gone further in 
order to show that mortgagee actually had no further interest under policy, as 
against demurrer for failure to make mortgagor and mortgagee parties. 

(For other cases, see Insurance, Dec. Dig. § 143[4].) 


2. INSURANCE—ASSIGNEE OF POLICY SEEKING REFORMATION 
SHOULD MAKE ASSIGNOR, WHO WAS ORIGINAL PARTY TO CON- 
TRACT, PARTY TO SUIT. 

Assignee of an insurance policy seeking reformation of instrument in court of 
equity should make his assignor, who was an original party to contract sought to 
be reformed, a party to suit. 

(For other cases, see Insurance, Dec. Dig. § 143[5].) 

3. INSURANCE—IN REFORMATION SUIT, ALL PERSONS HAVING 
LEGAL OR EQUITABLE INTEREST IN SUBJECT-MATTER SHOULD 
BE MADE PARTIES. 

In suit to reform written instruments, all persons interested in subject-matter 
of litigation, whether there is legal or equitable interest, should be made parties, 
so that court may settle all their rights at once and prevent necessity of multiplicity 
of suits. 

{For other cases, see Insurance, Dec. Dig. § 143[5].) 

Appeal from Circuit Court, Brevard County; J. C. B. Koonce, Judge. 


Suit by the City of Rockledge against the Liverpool, London & Globe Insur- 
ance Company, Limited. From the judgment, defendant appeals. Reversed. 

Cockrell & Cockrell, of Jacksonville, for appellant. 

Shepard & Wahl, of Cocoa, for appellee. . 

Brown, J. This is a bill for the reformation of a fire insurance policy issued 
to one Joseph Dassey, complainant’s assignor, and the former owner of the prop 
erty insured. The reformation prayed is that the insurance company be required 
to indorse its assent in writing on the policy, as provided by the terms of the pol- 
icy, to the assignment thereof which had been made with the company’s consent by 
Dassey to the complainant. Dassey had theretofore sold and conveyed the prop- 
erty on which the insured buildings stood to one Fish, who at once sold and conveyed 
the same to the complainant, and Dassey, with the consent of the insurer, had 
assigned the policy and all his rights thereunder in writing to the complainant, who 
paid the remainder due on the premium, but the company had never indorsed its 
assent in writing thereto on the policy. Subsequently the buildings burned. The 
policy contained a standard mortgagee clause in favor of a Miss Williams, but the 
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bill alleged that the mortgage “had been satisfied of record” before the fire occurred, 
The defendant company demurred to the bill on the ground that it failed to make 
Dassey and Miss Williams parties. 

[1] The bill did not allege that the mortgage had been paid; merely that it 
had been “satisfied of record.” It is not alleged that the satisfaction was executed 
by the mortgagee. The allegation as it stands raises a strong inference that the 
mortgage had in fact been paid and satisfied; but, as intimated, it should have gone 
a bit farther in order to show that the mortgagee actually had no further interest 
under the policy. 

[2] The allegations of the bill are no doubt sufficient prima facie to show that 
complainant’s assignor had parted with all his interest in or under the policy, and 
the buildings damaged by the fire, but we are nevertheless constrained to hold that 
he is entitled to his day in court on that proposition, and that when the assignee of 
an insurance policy seeks a reformation of such an instrument in a court of equity, 
he should make his assignor, who was an original party to the contract sought to 
be reformed, a party to the suit, 34 Cyc. 969, and cases cited; 23 R. C. L. 358; Gib- 
son v. Tuttle, 53 Fla. 979, 43 So. 310; Taylor v. Glen Falls Ins. Co., 44 Fla. 274, 
32 So. 887, 891; Florida Land Rock Phosphate Co. v. Anderson, 50 Fla. 501, 39 So. 
302; Trust Co. of! Ga. v. Scottish Union & Nat. Ins. Co., 119 Ga. 672, 46 S. E. 855. 

[3] The general principle involved is very well expressed by R. C. L. 358, as 
follows: “Proceedings to reform written instruments are subject to the general rule 
in chancery that all persons interested in the subject-matter of the litigation, whether 
it is a legal or an equitable interest, should be made parties, so that the court may 
settle all of their rights at once and thus prevent the necessity of a multiplicity of 
suits.” 

This rule, as well as the rule that when once it has assumed jurisdiction the 
chancery court will exercise such jurisdiction to grant full relief, is summed up in 
a homely maxim current among the lawyers of a good many years ago that “Equity 
never takes two bites at a cherry.” 

We hold, therefore, that the demurrer should have been sustained. 

Reversed. 

Terrell, C. J., and Ellis, J., concur. 


Whitfield, P. J., and Strum and Buford, JJ., concur in the opinion and judg- 
ment. 


BEYMER vy. ST. PAUL FIRE & MARINE INS. CO. (No. 28470.) 
Supreme Court of Kansas. May 4, 1929. 
276 Pacific Reporter 833. 
(Syllabus by the Court.) 

INSURANCE—GENERAL DENIAL IN ACTION ON HAIL INSURANCE 
POLICY DID NOT AUTHORIZE DEFENSE THAT CROP HAD DRIED 
UP AND WAS OF NO VALUE, IRRESPECTIVE OF HAIL; ATTOR- 
NEY’S AFFIDAVIT AS TO WHAT EXCLUDED TESTIMONY WOULD 
HAVE BEEN WAS INSUFFICIENT WITHOUT PRODUCING OF- 
FERED EVIDENCE ON HEARING OF MOTION FOR NEW TRIAL; 
EVIDENCE IN ACTION ON HAIL INSURANCE POLICY HELD 
SUFFICIENT PRIMA FACIE TO SHOW PROOF OF LOSS WAS FUR- 
NISHED (REV. ST. 1923, 60—3004). 

The proceedings considered in an action to recover on a hail insurance policy, 
and held assignments of error relating to rejection of evidence and sufficiency of 
evidence of proof of loss are without merit. 

(For other cases, see Insurance, Dec. Dig. § 645 [3], 665[7].) 

Appeal from District Court, Haskell County; G. L. Light, Judge. 

Action by C. E. Beymer against the St. Paul Fire & Marine Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

C. A. Matson, I. H. Stearns, and E. P. Villepigue, all of Wichita, and Lester 
Luther, of Cimarron, for appellant. 

C. E. Beymer and E. R. Thorpe, both of Lakin, and C. E. Vance and A. M. 
Fleming, both of Garden City, for appellee. 

Burcu, J. The action was one to recover on a hail insurance policy covering 
4 growing crop. The verdict and judgment were for plaintiff, and defendant appeals. 

he assignments of error which are stressed are that the court erred in its rulings 
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respecting admission of evidence, that the evidence was insufficient to establish the 
making of proof of loss, and that a new trial was denied. 

The petition pleaded the policy, the loss, notice of loss, proof of loss, and 

nonpayment by the company. The answer was a general denial. The policy 
contained a provision that the company should not be liable for damage by hail, 
if the crop were otherwise injured to such an extent it was not worth harvesting, 
In the opening statement to the jury defendant said it had two defenses: First, 
that the crop dried up, and without the hail storm would not have paid harvesting 
expenses; and second, that plaintiff suffered no hail loss, if there was a crop to 
be injured. 
. On cross-examination of plaintiff, defendant asked a question leading up to the 
first defense stated to the jury. Objection was made on the ground the defense was 
not pleaded. The objection was good, but the court sustained it on another ground. 
The court held the provision of the policy on which the defense was based was 
void. Conceding, but not deciding, the reason which the court gave for its ruling 
was unsound, the ruling was correct. 

When defendant reached its side of the case, it made an offer of evidence to 
sustain the first defense stated to the jury. Objection was made that the evidence 
was not pertinent to any issue made by the pleadings, and the objection was 
sustained. It is not now material whether the objection was properly sustained. 
The offered evidence was not ‘produced at the hearing on the motion for new trial. 
Defendant’s attorney made an affidavit stating what the testimony of his witnesses 
would have been, but that did not satisfy the requirements of the statute. R. S$ 
60—3004. 

Plaintiff testified positively he sent proofs of loss as required by the policy. 
Afterward he said his opinion was he sent proofs of loss. When pressed to answer 
whether he knew he sent proofs of loss, he said: “Well, my recollection is that I 
did; I hate to say positively.” The evidence was sufficient prima facie to show 
proof of loss was furnished, and defendant closed its case without offering any 
evidence that proof of loss had not been received. 


The motion for new trial was properly denied, and the judgment of the district 
court is affirmed. 


GRANGERS’ MUT. FIRE INS. CO. rd FREDERICK, MD., v. BLEIVE. 
(No. 17.) 
Court of Appeals of Maryland. May 24, 1929. 
146 Atlantic Reporter 239. 

1. INSURANCE—CONDITION IN POLICY REQUIRING INSURED TO 
RENDER SWORN PROOF OF LOSS BEFORE SUIT IS BINDING AND 
MUST BE COMPLIED WITH UNLESS WAIVED. 

Condition in policy of insurance, requiring insured within 60 days after fire to 
render sworn proof of loss, and providing that no suit shall be sustainable until 
requirement is complied with, forms part of contract and is binding on both parties 
and must be complied with unless insurer waives it. 

(For other cases, see Insurance, Dec. Dig. § 612[2].) 


2. INSURANCE—CONDITION IN POLICY REQUIRING SWORN PROOF 
OF LOSS WAS NOT WAIVED, WHERE INSURER DID NOTHING 
RECOGNIZING LIABILITY WITHOUT COMPLIANCE WITH SUCH 
CONDITION. 

Where insured did not file sworn proof of loss as required by policy and insurer 

did not recognize liability or express willingness to determine liability without sworn 

proofs and made no representation to insured which might lead her to assume that 

requirement might be dispensed with or make her delay compliance, there was no 
waiver of condition of policy. 
(For other cases, see Insurance, Dec. Dig. § 555.) 


Appeal from Circuit Court, Anne Arundel County; Robert Moss, Judge. 

Suit by Bertha Bleive against the Grangers’ Mutual Fire Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed, without a new trial. 

— before Bond, C. J., and Urner, Adkins, Offutt, Digges, Parke, and 
Sloan, JJ. 

Ridgely P. Melvin, of Annapolis, and R. E. L. Smith, of Washington, D. C., 
for appellant. 
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A. Theodore Brady, of Annapolis (Jerry L. Smith, of Annapolis, on the brief), 
for appellee. 

bonp, C. J. The judgment in this case was for an amount of insurance money 
on tobacco destroyed by fire while stored on a farm in Anne Arundel county. 
According to the testimony of the appellee, plaintiff below, it was all burned during 
the day of March 9, 1928, while she was away from home, in Baltimore, and she 
had no knowledge of the cause of the fire. Having insurance in the appellant com- 
pany, on a standard form of policy, the appellee, on her return home, sent a hired 
man to an agent of the insurer to ask what she should do first, and, after the man 
returned, had her daughter write a letter to the company saying: “We must notify 
you that the buildings and tobacco crop was burned down today, on Mr. Brady’s 
place. We can not say when, where or how it started because nobody was at home.” 
And in reply she received from the company a note that they were sorry to hear 
about the fire, and would “send a man out to investigate the place.” After that 
the appellee did nothing further, sent no additional notice, and furnished no proofs 
of loss, but, as she says, “just waited for them to come out.” In a week or two a 
man came to the appellee’s home while she was away, and a detective from Baltimore 
came later, to make an investigation, but the appellee, so far as she knows, saw 
no adjuster or representative of the insurance company. On July 2, 1928, nearly 
four months after the fire, the appellee and the company, by its president, executed 
an agreement in writing that no action taken by the company in investigating the 
cause of fire and ascertaining the amount of loss, should waive or invalidate any 
of the conditions of the policy or any rights of the parties. And there was no 
other communication between the parties. At the trial the court refused an instruc- 
tion that the plaintiff could not recover. 

Defense is made on several grounds, but it seems to us unnecessary to consider 
any but that based upon the failure to furnish the sworn proofs of loss required by 
the policy. That failure, we think, constitutes a breach of the conditions of the 
insurance which must prevent recovery. 

[1] The requirement ‘is the familiar one that the insured shall within 60 days 
after the fire, unless the time is extended, render to the company a proof of loss 
signed and sworn to by the insured, stating her knowledge and belief as to the time 
and origin of the fire, the interests in and ownership of the property, the value of 
each item and the amount of loss to it, incumbrances, other insurance, and other 
facts. And it is provided that no suit shall be sustainable until this requirement 
is complied with. The condition “forms part of the contract of insurance and is 
binding on both parties, and must be complied with,” unless the insurer waives it. 
The court has no power to dispense with it. Hartford Fire Ins. Co. v. Keating, 
86 Md. 130, 149, 38 A. 29, 63 Am. St. Rep. 499; 5 Joyce, Insurance, § 3275. 

[2] And we do not find any recognition of liability on behalf of the company 
here, any expression of willingness to proceed with the settlement of questions of 
liability without the sworn proofs of loss, or any representation or statement to 
the insured which might lead her to assume that the requirement might be dispensed 
with or to make her delay compliance. The only communication to her within the 
60 days was that a man would be sent to investigate the place; and apparently one 
was sent within a week or two after the fire, and beyond that point, or during the 
larger part of the period for furnishing the proofs, the appellee had no promise or 
expression of intention by the company to influence her action in any way. 

It may be, as suggested at the argument, that the plaintiff expected to be 
instructed and guided as to performance of the conditions of her policy; but the 
court would have no ground for imposing an obligation on the company to do this. 
There is no evidence of any offer or intention to do it. We can only enforce the 
contract. It places a duty upon the insured and makes performance of it a condi- 
tion precedent to recovery of any money under the policy. And the insured has 
neglected to perform it. In the opinion of this court it was error to refuse the 
instruction to the jury that she was not entitled to recover. 

Judgment reversed without a new trial, with costs to the appellant. 
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BUCK et al. v. PATRONS’ CO-OP. FIRE INS. CO. OF ANOKA, RAMSEY, 
AND HENNEPIN COUNTIES (SMITH, Intervener). Nos. 27370, 27517.) 
Supreme Court of Minnesota. May 24, 1929. 

225 Northwestern Reporter 445. 

(Syllabus by the Court.) 

1. INSURANCE—GENERAL LANGUAGE IN MUTUAL FIRE POLICY 
AVOIDING INSURANCE ON CHANGE OF OWNERSHIP DID NOT 
CONTROL AGAINST PARTICULAR CLAUSE SAVING INSURANCE 
TO MORTGAGEE. 

General language in the policy of a township mutual fire insurance company in 
general terms avoiding insurance upon change of ownership not consented to by the 
insurer held not to control against another clause in particular terms saving the 
insurance to a mortgagee, to whom loss if any has been made payable, who is 
without knowledge of the change of ownership. 


(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. APPEAL AND ERROR—LITIGANT ON APPEAL CANNOT DEPART 
FROM THEORY ON WHICH CASE WAS TRIED AND SUBMITTED; 
ISSUE OF LAW, PRESENTED BY PLEADINGS WITHOUT SHOWING 
THAT IT WAS WAIVED, MAY BE URGED ON APPEAL BY APPEL- 
LANT, AGAINST WHOM JUDGMENT WAS ORDERED NOTWITH- 
STANDING VERDICT. 

While on appeal a litigant may not depart from the theory upon which the 
case was tried and submitted below, yet where an issue of law is presented by the 
pleadings, and there is nothing in the record to show that it has been waived, it 
may be urged on appeal by an appellant, who on the record was entitled to a ver- 
dict, and against whom judgment has been ordered notwithstanding the verdict. 

(For other cases, see Appeal and Error, Dec. Dig. 882[3].) 

3. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH THAT FIRE 
POLICY WAS AMENDED TO REDUCE INSURANCE ON BUILDING 
AND PLACE PART THEREOF ON HOUSEHOLD GOODS. 

A policy of fire insurance held not to have been amended. ‘There is no proof 
that the offer of the insurer to amend was accepted by the insured. 

(For other cases, see Insurance, Dec. Dig. § 665[2].) 

Appeal from District Court, Ramsey County; Olin B. Lewis, Judge. 

Action by Marjorie F. Buck and another against the Patrons’ Co-operative Fire 
Insurance Company of Anoka, Ramsey, and Hennepin Counties, wherein Charles E. 
Smith, as administrator of the estate of Margaret Thayer, deceased, intervened. 
From a judgment for defendant, plaintiffs and intervener appeal. Reversed, with 
directions, as to plaintiffs’ appeal, and affirmed as to appeal of the intervener. 

Junell, Dorsey, Oakley & Driscoll and Merrill Buffington, all of Minneapolis, 
for appellants. 


E. L. Dills and Ellsworth Clinite, Anderson & Dills, all of Minneapolis, for 
respondent. 


Carleton F. Boeke, of Minneapolis, for intervener. 


Stong, J. Defendant is a township mutual fire insurance company, and the 
action upon a policy of fire insurance issued August 6, 1925, to Mrs. George Thayer 
upon her dwelling house, and thereafter, by the rider hereinafter referred to, made 
payable to plaintiffs, Buck and Verlo, as mortgagees. Intervener Smith, as the 
administrator of the insured, seeks to recover $2,000 of insurance on household 
goods. A verdict was directed against him, upon the theory that there was no such 
insurance. Plaintiffs, Buck and Verlo, as mortgagees, had verdicts which, exclusive 
of interest allowed by the jury, aggregated $6,000. Upon an alternative motion for 
judgment notwithstanding the verdicts or a new trial, judgment was ordered for 
defendant, from which plaintiffs appeal. Judgment also was entered for defendant 
as against the intervener, and he also appeals. 


The fire occurred April 11, 1927. The defense, successful below, was that 
before the fire, and on June 10, 1926, the insured had by deed conveyed the land 
upon which the insured dwelling was situated to Maple Grove Silver Fox Farm 
Company. Such a conveyance was made; but for the reasons about to be stated 
it does not decide the case for defendant. 
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The policy contained the following provisions, which for convenience of ref- 
erence we Shall designate by the letters A, B, and C. 

A. “This entire policy, unless otherwise provided by agreement indorsed hereon, 
* * * shall be void if the subject of insurance be a building, and any change other 
than by death of the insured take place in the interest, title or possession thereof. 
* * #” 

B. “Whenever this company shall be liable to a mortgagee for any sum for 
loss under this policy, for which no liability exists as to the mortgagor, or owner, 
and this company shall elect by itself, or with others, to pay the mortgagee the full 
amount secured by such mortgage, then the mortgagee shall assign and transfer 
to the companies interested, upon such payment, the said mortgage, together with 
the note and the debts thereby secured.” 


Then, after a provision for cancellation upon request of the insured or by the 
insurer, the policy proceeds as follows: 


C. “If this policy is or shall be hereafter made payable to a mortgagee of real 
estate, and such mortgagee shall have or acquire knowledge of any fact or facts 
whereby this policy is or shall hereafter become void, as hereinbefore provided, or 
in case of any change of interest, title, possession or occupancy, or any increase of 
hazard shall come to the knowledge of such mortgagee, then and in either event 
such mortgagee shall forthwith notify this company thereof by registered letter, 
and failing so to do this policy shall become null and void as to him.” 


October 5, 1925, defendant, by its secretary, attached to the policy a “mortgage 
clause” making loss, if any, payable to plaintiffs, Buck and Verlo as first and 
second mortgagees, or their assigns, as their interest might appear, “subject to the 
stipulations, conditions and provisions contained in this policy.’ The defendant, 
being a township mutual, is governed by the statutes specially applicable to them. 
G. S. 1923, § 3646 et seq. So defendant was not required to issue its fire policies 
in the standard form. G. S. 1923, §3670 . We do not deem it important that the 
policy in suit did not contain the so-called union mortgage clause of the standard 
policy, to the effect that, when a fire loss is payable to a mortgagee, no act or default 
of any other person shall affect his rights to recover in case of loss. 


{1] 1. For defendant, the argument is that clause A, above quoted, which in gen- 
eral language avoids the policy upon change of ownership not consented to by the 
insurer, decides the case in its favor. (The main fact issue at the trial was whether 
defendant had waived its right to avoid the policy.) That argument ignores clause 
B, which in particular language covers the case of a mortgagee to whom a loss has 
been made payable. Clause A, given literal effect, would have the result claimed. 
But clause B contemplates cases where defendant may be liable to a mortgagee, but 
not to the original insured. Following that is clause C, which provides particularly 
for the rights of the mortgagee in case of “change of interest, title, possession or 
occupancy.” The obligation imposed upon the mortgagee in such case arises only 
upon his acquisition of knowledge of such “fact or facts” and is forthwith to “notify 
this company thereof by registered letter.” In default of such notice, required only 
after such knowledge, “this policy shall become null and void” as to such mortgagee. 
If clauses A and C are taken literally, an ambiguity results, for in the case of 
change of ownership, not consented to by the insurer and not known to the mort- 
gagee, clause A avoids while clause C saves the insurance to the mortgagee. Such 
ambiguities, if not otherwise removable, are to be resolved against the insurer. 26 
C. J. 72-74; Zenith Box & Lumber Co. v. National Union Fire Ins. Co., 144 Minn. 
386, 390, 175 N. W. 894. In case of conflict between general and particular language 
in a contract the particular controls. Quimby v. Shearer, 56 Minn. 534, 58 N. W. 

But every provision, whether general or particular, is to be given reasonable 
effect, if possible. So it must be concluded that general clause A was designed to 
reach only the owner or insured, and that particular clause C (introduced as it is 
by clause B, recognizing so explicitly that there may be liability to a mortgagee 
without any to the insured owner) was intended to control as between the insurer 
and mortgagee. This interpretation gives reasonable and harmonious effect to all 
the provisions of the contract. It does not make any of them surplusage, whereas, 
if clause A controls both the rights of insured owner and mortgagee, clauses B 
and C are meaningless. Yet the contracting parties must be considered as having 
used them for a purpose. We consider their intention, and that is what we must 
ascertain, to have been as above stated. It follows that plaintiffs, as mortgagees, 
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were entitled to recover according to their respective interests and the verdicts in 
their favor should not have been disturbed. 

[2] 2. It is argued for the defense that the issue thus resolved for plaintiffs 
was beyond the theory upon which the case was tried. True, the record does not 
affirmatively indicate, by motion for directed verdict, request for instructions or 
otherwise, that when the case went to the jury plaintiffs urged that they were 
entitled to recover in any event. But the issue was of law and not of fact, and 
so not for the jury. It was presented by the pleadings. Plaintiffs did not have to 
move for a new trial and so did not have the opportunity to specify error afforded 
by such a motion. Judgment was ordered against them notwithstanding verdicts 
to which they were entitled on the record. With the case in such a posture, we 
cannot say that an issue of law made by the pleadings is beyond the theory of the 
trial unless there is something in the record affirmatively showing that to be the 
fact. Here the pleadings present the issue. There is nothing to show that plaintiffs, 
by waiver or otherwise, have lost their right to have it considered and decided. 
So we cannot agree that it is beyond the theory upon which the case was tried or 
that plaintiffs are shifting theory in urging the point here. 

[3] 3. The policy as originally issued insured the dwelling for $8,000. The ver- 
dicts were on the basis of an insurance for $6,000 only, but that was because under 
defendant’s by-laws there could be no recovery for more than two-thirds the value 
of the insured dwelling. The loss was total, but there was an issue as to the value 
of the house at the time of the fire and the jury must have considered it worth 
not to exceed $9,000. His conclusion that the insurance on the dwelling remained at 
$8,000, the figure stated in the policy, explains the conclusion reached by the learned 
trial judge in directing a verdict against intervener. The latter’s claim is that the 
insurance on the house was reduced to $6,000 by an amendment of the policy which 
put $2,000 on household goods. (The insured, Mrs. Thayer, lost her life in the 
fire which destroyed her home.) In support of his claim, intervener introduced a 
letter from defendant’s secretary under date of March 27, 1926, reading as follows: 


“In reply to your letter we find that you have no insurance on household fur- 
nishings, etc. We also find that your house is insured for $8,000; while we are only 
allowed to take $6,000 on any one building, we will reduce the insurance $2,000 on 
dwelling and add that amount to household furnishings; we ask you to send us your 
policy so that we can make that change.” 


Concurrently with the writing of that letter, defendant’s secretary, Mr. Evans, 
made notations on the application for the policy in his files indicating the change 
suggested in his letter. In that connection, he testified that he did make the change 
on the application, “but the policy was never submitted to me to be renewed.” 
Counsel for intervener, frankly conceding that in order to sustain his claim there 
must be proof of a new contract between insured and defendant for the shifting 
of $2,000 of insurance from dwelling to contents, argues that the letter above 
quoted indicates that an offer had been made by the insured to that effect and that 
the letter is an acceptance of it. We cannot follow him to that extent. There is 
nothing to show that the letter from the insured was not a mere inquiry or 
suggestion. There is nothing permitting the determination that it was an offer, and 
so capable of being made into a contract by mere acceptance. We can agree that 
the letter itself was an offer from insurer to insured. But there we must stop, for 
there is no evidence that the insured accepted the offer. Prescott v. Jones, 69 N. H. 
305, 41 A. 352. She did not send in her policy, or do anything else to have it 
changed. The burden of proof was on intervener, and it could not be “borne by 
proof of ambiguous transactions, from which one party might infer that the original 
contract was still in force, and the other that it had been changed. In such a case 
no mutual agreement would result.” Northwestern Fire & Marine Ins. Co. v. 
Connecticut Fire Ins. Co., 105 Minn. 483, 117 N. W. 825. 


We conclude that there was no proof of the new and changed contract nec- 
essary to sustain the claim for the intervener, and that in consequence the direction 
of a verdict against him was proper. We do not overlook letters written by counsel 
for defendant after the loss, urged as admissions that there was $2,000 of insurance 
on the household goods. Construed in the light of circumstances, those admissions 
go no farther than recognizing that there might be such a claim. They are not 
admissions of the ultimate fact. Recognizing the existence of intervener’s claim, 
they do not admit that it is well founded. 
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On the appeal of plaintiffs, the judgment must be reversed, with directions to 
enter judgment. for them and against defendant on the verdicts. On the appeal 
of the intervener, the judgment for defendant is affirmed. 

So ordered. 


LUX v. MILWAUKEE MECHANICS’ INS. CO. (No. 28706.) 
Supreme Court of Missouri, in Banc. oa 27, 1929. 
15 Southwestern Reporter (2d) 34. 

1, INSURANCE—INSURER IS NOT BOUND BY UNCONDITIONAL CITY 

ORDINANCES AS PART OF POLICY. 

The provisions of unconditional city ordinances do not become a part of fire 
insurance policies by which the insurer is bound. 

(For other cases, see Insurance, Dec. Dig. § 152[3].) 


8, INSURANCE—THAT INSURED, PURSUANT TO UNCONDITIONAL 
ORDINANCE AND DIRECTIONS OF BUILDING SUPERINTENDENT, 
TORE DOWN BUILDING DAMAGED BY FIRE, DOES NOT ENTITLE 
HIM TO RECOVER AS FOR TOTAL LOSS FROM INSURER. 

That insured, in obedience to unconstitutional ordinance, tore down building 
damaged by fire at direction of superintendent of buildings, does not bind insurer 
to pay as for total loss of building, but the issue of total loss should be determined 
without reference to the ordinance or acts thereunder. 

(For other cases, see Insurance, Dec. Dig. § 493.) 

Walker, J., dissenting. 

Appeal from Circuit Court, Jackson County; Ralph S. Latshaw, Judge. 

Action by I. M. Lux against the Milwaukee Mechanics’ Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

See also (App.) 295 S. W. 847. 

Fyke, Hume & Hall, of Kansas City, for appellant. 

Frank M. Lowe, I. M. Lux, and John D. Wendorff, all of Kansas City, for re- 
spondent. 

FRANK, J. Plaintiff brought suit March 15, 1918, upon a fire insurance policy, 
for the destruction of a dwelling house. He recovered judgment ‘or $3,500 the full 
amount of the policy, together with interest thereon to September, 1927, the date 
of the trial, amounting in all to $5,499.38. 

Plaintiff's petition alleges that on January 30, 1918, while the policy of insur- 
ance was in force, his house located at 3604 Thompson avenue, Kansas City, Mo., 
was destroyed by fire; that it was burned in such manner that the outside and 
framework remained standing after the fire; that on or about February 15th, plain- 
tiff received a notice from the superintendent of buildings of Kansas City, Mo., 


directing him to tear down the building at once, and in accordance with the notice 
he tore it down. 


Plaintiff introduced in evidence section 8 of Ordinance 38919 of Kansas City, 
as follows: “The Superintendent of Buildings shall have full discretionary powers 
of declaring to be a public nuisance, any building, any structure or part thereof that 
is unsafe as to fire or for the purpose used or has become unsafe from fire, decay 
or other causes and shall institute such proceedings and take such steps as may be 
necessary for the immediate abatement of any and all such nuisances.” Defend- 
ant’s objection to the introduction of the ordinance was overruled. 

Ordinance No. 255 was introduced over the objection of defendant. This or- 
dinance provides that any occupant of a building, who fails to comply with a no- 
tice given him by the superintendent of buildings, requiring him to tear down a 
building, should be guilty of a misdemeanor. The notice which plaintiff received 
from the superintendent of buildings, directing him to tear down the house, was 
received in evidence over defendant’s objection. Evidence showing what the super- 
intendent of buildings found when he inspected the house was also introduced in 
evidence over the objection of defendant. 


Defendant offered to show that the damage to the building, and the amount 
necessary to repair it, was $1,403. This offer was rejected. 
Defendant alleged in its answer that the ordinances in question were uncon- 


stitutional and void, and objected to their introduction in evidence on that ground. 
Hence the jurisdiction of this court. 
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Plaintiff’s contention is that the superintendent of buildings was authorized to 
order the building torn down, and destruction of the building in pursuance to his 
order made it a total loss to him, whether in fact the building was entirely destroyed 
by fire or not. 

The theory of this contention is that the ordinances in question were a part of 
the contract of insurance and that defendant is bound by their provisions. This 
claim is in accord with the general doctrine that where parties contract with ref- 
erence to a subject which is hedged about by statutory provisions, they are pre- 
sumed to have made the contract in view of such statutes, and the same becomes 
a part of their contract. 

Defendant does not dispute this proposition of law, but contends that the ord- 
inances are unconstitutional and void, and for that reason are not part of the con- 
tract of insurance and not binding on either party. 

[1] If defendant had expressly agreed that in case plaintiff’s building became 
unsafe from fire, the superintendent of buildings should have full discretionary 
power to declare it a public nuisance and order its destruction, a different question 
would be presented. Defendant made no such agreement. While the law presumes 
that defendant had knowledge of all existing ordinances touching the subject of its 
contract, there is no presumption that it agreed to be bound by the provisions of 
an unconstitutional ordinance. 

The ordinance in question clothes the superintendent of buildings with full dis- 
cretionary power to declare any building which becomes unsafe from fire to be a 
public nuisance, and authorizes him to take immediate steps to abate such nuisance. 

[2] There is no doubt that the common council of Kansas City has both ex- 
press and implied power to declare what shall be a nuisance within the city limits, 
subject, of course, to the limitation that it has no authority or power to declare that 
to be a nuisance which in fact is not a nuisance. St. Louis v. Dreisoerner, 243 Mo. 
loc. cit. 217, 147 S. W. 998, 41 L. R. A. (N. S.) 177, and cases cited. But the ord- 
inance in question does not declare what conditions or circumstances will render 
a building unsafe, and does not fix any standard or rule for the guidance of the 
superintendent of buildings in determining whether or not a building is unsafe and 
therefore a nuisance, but leaves the determining of these questions to the unbridled 
discretion of an administrative officer. 

[3, 4] The general rule is that any ordinance which attempts to cloth an ad- 
ministrative officer with arbitrary discretion, without a definite standard or rule 
for his guidance, is an unwarranted attempt to delegate legislative functions to such 
officer, and for that reason is unconstitutional. Hays v. Poplar Bluff, 263 Mo. 516, 
173 S. W. 676, L. R. A. 1915D, 595; Cavanaugh v. Gerk, 313 Mo. loc. cit. 381, 280 
S. W. 51; City of Shreveport v. Herndon, 159 La. 113, 105 So. 244, and numerous 
cases cited; People ex rel. v. Sholem, 294 Ill. 204, 128 N. E. 377. 

Since the ordinance under consideration falls within the prohibition of this gen- 
eral rule, it is unconstitutional and therefore void, unless it comes within one of the 
exteptions to this rule. The exceptions to the general rule are in situations and 
circumstances where necessity would require the vesting of discretion in the officer 
charged with the enforcement of an ordinance, as where it would be either imprac- 
ticable or impossible to fix a definite rule or standard, or where the discretion 
vested in the officer relates to the enforcement of a police regulation requiring 
prompt exercise of judgment. 

The ordinance does not come within either of these exceptions. 


[5] It would have been both possible and practical for the common council to 
have fixed a standard in this ordinance for the guidance of the superintendent of 
buildings in its enforcement. If, for instance, the ordinance had provided that the 
superintendent of buildings should have discretionary power to order the destruc- 
tion of a building which had been damaged by fire, where the walls were left stand- 
ing, and were so situated and in such condition that they were liable to fall upon 
and injure persons passing by, or fall upon and damage or destroy adjacent proper- 
ty before the owner would have either time or opportunity to repair the house, such 
provision, as well as others that might have been made, would have furnished a 
rule or guide for the officer charged with the enforcement of the ordinance, from 
which he could have determined whether or not it would have been a violation of 
the ordinance to let the building stand. Such an ordinance would be valid. A city 
council has power to delegate to an administrative officer power to determine when 


\ 
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the provisions of an ordinance are being disobeyed. City of St. Louis v. Kellman, 
295 Mo. 71, 243 S. W. 134; Spiegler v. City of Chicago, 216 Ill. 114, 74 N. E. 718; 
People ex rel. v. Robertson, 302 Ill. 422, 134 N. E. 815, 22 A. L. R. 835. 

Speaking to a like question in Crossman v. City of Galveston, 112 Tex. 303, 
315, 247 S. W. 811, 814 (26 A. L. R. 1210), the Supreme Court of Texas said: 
“We are not to be understood as holding that a municipality cannot enact a valid 
ordinance providing for the summary abatement, without the necessity of! a judicial 
hearing, of certain classes of nuisances. On the contrary, we recognize the general 
doctrine that in the case of a public emergency—as, for example, a fire, or raging 
pestilence, or other threatening public calamity, presenting an imminent and control- 
ling exigency, before which, of necessity, all private rights must immediately give 
way—a municipality may summarily destroy property to abate or prevent the im- 
pending injury. Stockwell v. State [110 Tex. 550, 221 S. W. 932, 12 A. L. R. 1116] 
supra; Keller v. City of Corpus Christi, 50 Tex. 614, 32 Am. Rep. 613.” 

[6] The owner of a building has vested property rights therein which cannot 
be summarily destroyed under the guise that the building is a nuisance, except in 
cases of great emergency. In Wood on Nuisances, § 7, it is said: “* * * Therefore, 
except in cases of great public emergency, when the emergency may safely be re- 
garded as so strong as to justify extraordinary measures upon the ground of para- 
mount necessity, or when the use of property complained of is so clearly a nuisance 
as to leave no room for doubt upon the subject, it is the better course to secure an 
adjudication from the courts before proceeding to abate it. * * *” 

A building may become unsafe from fire, decay, or other causes, and yet the 
danger from such unsafe condition may not be imminent or threatening. If, under 
such circumstances, the unsafe condition of the building could be remedied by re- 
pair, the owner of the building should be given an opportunity to make such re. 
pairs before his property is destroyed. In Crossman v. City of Galveston, supra, 
it is said: “The power given municipalities to abate nuisances is not an unrestricted 
power. The abatement must be limited to the necessity of the case, and no wanton 
or unnecessary injury to the property or rights of individuals must be permitted. 
While a building may be destroyed under certain circumstances, or if erected in vio- 
lation of a valid ordinance, yet, if lawfully erected, as in this case, it cannot be 
demolished if the nuisance alleged against it can in any other way—as, for example, 
by cleaning, disinfection or repair—be abated. Joyce on Nuisances, §§ 346, 349, 
350; Miller v. Burch, 32 Tex. 209, 5 Am. Rep. 242; Health Dept. v. Dassori, 21 
App. Div. 348, 355, 47°'N. Y. S. 641. The building here involved having been law- 
fully erected, if the nuisance charged against it may be abated by repair, then that 
remedy should be first awarded.” 

[7] We are not holding that a city may not provide by ordinance the circum- 
stances and conditions which would create an emergency justifying the summary 
destruction of property in order to protect the lives and property of citizens from 
an imminent and threatening danger. We recognize that this may be done by a 
valid ordinance. What we do hold is that the determination of what conditions 
and circumstances would create such an emergency is a legislative function, to be 
exercised by the council and not delegated to an administrative officer. 

There is no evidence in the case tending to show that the condition of the 
house was such that its destruction was necessary to avoid threatened iniury to 
either persons or property. 

[8] It is our conclusion that the ordinance, under which the superintendent of 
buildings acted in ordering the house torn down, is unconstitutional and void, and 
that the act of plaintiff in tearing it down was volutary, and therefore not binding 
on defendant. 

In event of a retrial of the case, the issue of total destruction of the house 
by fire, so that it lost its identity and specific character as a dwelling house, should 
be submitted unembarrassed by any destruction under orders of the superintendent 
of buildings. 

Judgment reversed, and cause remanded. 

All concur, except Walker, J., who dissents. 
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CLARKSON v. IMPORTERS’ & EXPORTERS’ INS. CO. (No. 4534.) 
Springfield Court of Appeals. Missouri. March 30, 1929. 
15 Southwestern Reporter (2d) 939. 

2. INSURANCE—RIGHTS OF MORTGAGEE UNDER POLICY WERE NOT 
AFFECTED BY ANOTHER POLICY TAKEN OUT BY INSURED 
WITHOUT HER KNOWLEDGE OR CONSENT. 

Though fire insurance policy to which mortgage clause was attached provided 
for pro rata liability in case of other insurance, mortgagee’s right to recover entire 
loss was not affected by another policy taken out by mortgagor without mortga- 
gee’s knowledge or consent. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE—ADJUSTMENT OF LIABILITY BETWEEN INSURED 
AND INSURER DID NOT BIND MORTGAGEE, WHEN THERE WAS 
NO PROVISION ON THE SUBJECT IN POLICY. 

Where mortgage clause attached to fire policy provided that, if insured should 
fail to furnish proofs of loss, mortgagee should furnish them, but said nothing 
about an adjustment of loss or ascertainment of amount due, adjustment between 
mortgagor and insurer was not binding on mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 566.) 

4. INSURANCE—WHEN INSURER CLAIMED IN GOOD FAITH THAT LIA- 
BILITY WAS REDUCED BY OTHER INSURANCE, DAMAGES FOR 
VEXATIOUS DELAY SHOULD NOT HAVE BEEN GRANTED. 
Where insurer acted in good faith in insisting that it was only liable for its 

pro rata share of loss because of other insurance taken out by mortgagor without 

mortgagee’s knowledge or consent, and it offered to pay amount due on that basis, 
damages for vexatious delay in payment should not have been granted. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Circuit Court, Pemiscot County; Henry C. Riley, Judge. 

Action by Amy Clarkson against the Importers’ & Exporters’ Insurance Com- 
pany. From a judgment for plaintiff, defendant appeals. Reversed and remand- 
ed. 

C. G. Shepard, of Caruthersville, for appellant. 

Ward & Reeves, of Caruthersville, for respondent. ; 

Cox, P. J. Action by plaintiff upon a fire insurance policy issued in the name of 
John A. and Louise Schamorhorn as owners of the property with a standard mort- 
gage clause in favor of plaintiff, mortgagee, attached. The suit is in the name of 
plaintiff alone without joining the two Schamorhorns, who are designated in the 
policy as the owners of the property insured. Trial by jury, resulting in a verdict 
and judgment in favor of plaintiff. Defendant appealed. 

It will not be necessary to review the pleadings in this case. The essential facts 
are as follows: The plaintiff was formerly the owner of the property insured. She 
sold it to John A. and Louise Schamorhorn. Plaintiff claims that, at the time of 
the sale, she took out the policy of insurance on which this suit is based, paid the 
premium therefor, and that the policy was delivered to her, and has been in her 
possession ever since. The policy was written in the name of John-A. and Louise 
Schamorhorn as owners, with a loss payable clause to plaintiff as mortgagee at- 
tached. We think the parties are bound by the contract as written, and it is im- 
material who paid the premium or retained possession of the policy; hence we need 
hot discuss that matter further. 

The policy sued upon is for $1,200. After this policy was issued, and before 
the fire, John A. and Louise Schamorhorn procured another policy on the same 
property in the Atlas Assurance Company for $1,350, with a loss clause payable to 
plaintiff as mortgagee. Plaintiff had no knowledge of this second policy until after 
the fire. The policy sued upon contained a provision that, if there should be any 
other insurance on the property, this defendant should only be liable for its pro 
rata part of the loss. The mortgage clause attached to this policy contained a 
proviso that, in case of other insurance, this company should “not be liable to said 
mortgagee (or trustee) under this policy for a greater proportion of any loss or 
damage to the within described property than the sum hereby insured bears to the 
whole amount of insurance on said property payable to, held by, or consented to by 
said mortgagee (or trustee).” The policy provided that, in case an interest should 
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exist under it in favor of a mortgagee, the conditions of the policy should apply 
to the mortgagee as written in the mortgage clause. 

After the fire, an adjuster for the insurance companies appeared, and the loss 
was agreed upon, and adjusted by, this adjuster and John A. and Louise Schamor- 
horn. In this adjustment of the loss it was agreed that this defendant’s pro rata 
part of the loss amounted to $499.60, and that of the Atlas Company to $612.44. It 
appears that both companies issued their checks payable to John A. and Louise 
Schamorhorn and plaintiff, Amy Clarkson, and delivered these checks to the Scha- 
morhorns. The check of the Atlas Company for $612.44 was cashed by John A. 
Schamorhorn, and was indorsed by his wite, Louise, but whether the name of 
Amy Clarkson was indorsed thereon is not altogether clear. Plaintiff testified that 
she did not indorse this check, nor authorize any one to indorse it for her, neither 
did she receive any part of the proceeds thereof, and had never made any claim 
against the Atlas Company for anything. The check issued by defendant of $499.60 
was tendered to plaintiff by Mr. Schamorhorn to apply on the debt to her, but she 
refused to accept it, and demanded the full amount of the policy, $1,200. The de- 
fendant refused to pay more than $499.60, and this suit followed. 

[1] At the beginning of the trial, when plaintiff offered in evidence the policy 
sued upon, counsel for defendant objected to the introduction of any evidence on 
the ground that the petition did not state a cause of action, and that there was 
a lack of parties plaintiff; the contract being between John A. and Louise Scha- 
morhorn and Amy Clarkson. By this objection defendant sought to raise the ques- 
tion of a defect of parties plaintiff; that is, that John A. and Louise Schamorhorn 
had an interest and were necessary parties to the suit. The objection was over- 
ruled, and defendant now contends that the mortgagee cannot maintain her suit 
alone. That question cannot be raised by an objection to the introduction of evi- 
dence. The rule is well settled that such a question must be raised before trial. 
Crook v. Tull, 111 Mo. 283, 20 S. W. 8. If. the defect of parties appears on the 
face of the petition, the question must be raised by demurrer. If it does not so 
appear, it must be raised by answer. If a party answers without raising the ques- 
tion, it is waived, and cannot be injected at a later stage of the proceedings. John- 
son v. United Railways, 247 Mo. 326, 357, 358, 152 S. W. 362, 374. 

If there are facts which would make it necessary to have John A. and Louise 
Schamorhorn in court as parties to this action in order that defendant’s rights might 
be properly protected, it was the duty of defendant to have raised the question by 
demurrer or answer, but, having failed to do either, the question is waived. 

[2] The next important question is whether plaintiff is bound to take notice 
of the fact that a second insurance policy was taken out by the owners of the 
property without her knowledge or consent. Does the provision of the mortgage 
clause attached to this policy, which provides that, in case there be other insur- 
ance on the property, ‘this company shall only be liable for its pro rata part of 
any loss, bind plaintiff in this case to look to the Atlas Company for its part 
of the loss, or can she stand solely on her contract with this defendant the same as 
she could if there had been no other policy on the property ? 

While a party may, if he so desire, take advantage of a contract made for his 
benefit by another without his knowledge, we know of no rule of law or principle 
of justice that would compel him to do so. While the policy in the Atlas Company 
had a loss payable clause in plaintiff's favor attached to it, yet plaintiff was not 
consulted about it, and had no knowledge that such a policy was issued until after 
the fire. The rights of the parties were fixed at the time of the fire, and the knowl- 
edge that came to plaintiff after the fire did not place upon her the duty to take 
any action relative to the Atlas Company’s policy. Her right of action against 
this defendant under her contract with it accrued at the time of the fire, and we 
are convinced that the issue of another policy by the Atlas Company without her 
knowledge or consent prior to the fire did not in any wav affect her right of ac- 
tion against this defendant. Mayes v. National Union Fire Ins Co. (Mo. App.) 
257 S. W. 141. 

[3] It is next contended that the policy provided that the proof of loss and 
the adjustment of the amount of loss should be made by and with the insured, 
that is, with John A. and Louise Schamorhorn, and, since the loss was adjusted 
with them, and the amount due by this defendant agreed upon in that adjustment, 
that plaintiff was bound thereby. The loss payable clause attached to this policy 
provides that, if the insured shall fail to furnish proof of loss, then, after notice, 
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the mortgagee shall furnish such proof of loss, but nothing is said about the ad- 
justment of the loss and ascertainment of the amount due under the policy. The 
adjustment or agreement as to the amount of liability under the policy was en- 
tirely distinct from proof of loss. The contract of plaintiff with defendant was 
separate and distinct from the contract of the Schamorhorns with defendant. When 
it came to agreeing upon the adjustment, the amount due plaintiff under the policy, 
she must act for herself, and no one not authorized by her to represent her could 
bind her on that question. An adjustment with either the mortgagor or mortga- 
gee of the amount for which the insurance company is liable under the policy does 
not bind the other party. 26 C. J. 412; Hall v. Fire Association, 64 N. H. 405, 13 
A. 648; Harrington v. Fitchburg Mut. Fire Ins. Co., 124 Mass. 126. 

We do not find that this question has been directly passed upon in this state, 
but our courts do hold that the contract of the insurance company with the owner 
and the mortgagee are largely separate contracts, 

If that be true, it necessarily follows that, in the absence of a provision in the 
policy and loss clause in favor of the mortgagee, neither of these parties can speak 
for the other in settling the amount of liability under the policy. 

[4] The petition alleged vexatious delay on the part of defendant in paying the 
amount due on the policy and contract, and asked for 10 per cent. damages and 
attorneys’ fee under the statute. The jury found for plaintiff for the face of 
the policy and interest amounting to $1,239.00 and $123.90 in damages and $250 at- 
torneys’ fees. We find no evidence to justify the recovery based on the charge of 
vexatious delay. The defendant took the position from the start that it was only 
liable for $499.60, and offered to pay that sum, and offered at the trial to allow 
judgment to go for that amount. There is nothing in the case to indicate that 
defendant did not act in good faith in insisting that it was only liable for $499.60. 
The issue of vexatious delay should not have been submitted to the jury. 

Some other questions are raised as to the court’s ruling on the admission and 
exclusion of evidence and giving and refusing instructions, but, as we view the 
case, the liability of defendant was the face of the policy; hence errors, if any 
there were as to these matters, cannot affect the result. 

If plaintiff will within ten days remit the damages of $123.90 and the attorneys’ 
fees for $250, the judgment will be affirmed; otherwise it will be reversed, and the 
cause remanded. 

Bailey, J., concurs. 

Smith, J., not sitting. 


GLOBE & RUTGERS FIRE INS. CO. v. BLUE RIDGE LUMBER CO. 
Court of Appeals of Ohio, Hamilton County. Nov. 16, 1928. 
166 Northeastern Reporter 393. 

1. INSURANCE—VIOLATION OF “CLEAR SPACE” CLAUSE IN FIRE 
POLICY PREVENTS RECOVERY, UNLESS INSURER WAIVED 
CLAUSE. 

Violation of the “clear space” clause in fire policy, relating to insurance of lum- 
ber piled around sawmill, prevents recovery on policy, unless it can be shown that 
there was a waiver thereof by insurer. 

(For other cases, see Insurance, Dec. Dig. § 317[2].) 


2. INSURANCE—EVIDENCE SHOWED EXISTENCE OF IDLE, UNUSED 
SAWMILL, WITHIN FIRE POLICY, PRECLUDING RECOVERY FOR 
LOSS WHERE “CLEAR SPACE” CLAUSE BETWEEN MILL AND IN- 
SURED PROPERTY WAS VIOLATED. 

Evidence held to show that there existed an idle unused sawmill within fire pol- 
icy requiring clear space of 100 feet between property insured and such mill, pre- 
cluding recovery on policy where “clear space” clause was violated, as against con- 
tention that sawmill had been abandoned by removal of removable parts of ma- 
chinery, where such removal was entirely consistent with the existence of an idle, 
unused sawmill. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Action by the Blue Ridge Lumber Company, an Illinois corporation, against 
the Globe & Rutgers Fire Insurance Company, a New York corporation. Judg- 
ment for plaintiff, and defendant brings error. Reversed and rendered.—[By Edi- 
torial Staff.] 
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De Camp, Sutphin & Brumleve, of Cincinnati, for plaintiff in error. 

Harmon, Colston, Goldsmith & Hoadly, of Cincinnati, for defendant in error. 

Hamixton, P. J. The Blue Ridge Lumber Company, defendant in error, brought 
suit in the court of common pleas against the Globe & Rutgers Fire Insurance Com- 
pany, plaintiff in error, on a policy of fire insurance. The insurance was to protect 
the lumber company against fire loss covering lumber on its property located at 
Rosedale, Tenn. 

The record discloses that the lumber company had installed a mill on the prop- 
erty for the purpose of cutting out timber and reducing it to lumber; that it con- 
tinued to saw out lumber until January, 1921, when the mill ceased to operate. 
The lumber sawed out was piled on the property of the lumber company. In June, 
1921, the insurance policy in question was issued by the insurance company covering 
the lumber. The policy contained the following clause: 

“Clear Space Clause. 

“In consideration of the reduced rate and premium at which this policy is writ- 
ten, it is made a condition of this insurance that a continuous, unbroken, clear 
space of 100 feet shall be maintained at all times between the property herein de- 
scribed and any idle and/or operating and/or unused sawmill, planing mill and /or 
other wood working and/or manufacturing building or establishment and/or dry 
kiln and/or slab pit and/or refuse burner, and that said intervening clear space 
shall not be used for handling or piling of lumber of [or] lumber products therein 
or thereon for any purpose (tramways, upon which lumber is not piled, alone being 
excepted ). 

“This shall not be construed to prohibit loading or unloading within, or the 
transportation of lumber or timber products across such clear space, between the 
hours of 6 a. m. and 6 p. m. 

“This policy, however, shall not apply to or cover such timber, lumber or prod- 
ucts thereof while being so transported or while in or on said clear space. 

“The above stipulated clear space establishes the Yard Limits.” 

On February 25, 1922, a fire occurred destroying some of the lumber. The 
insurance company refused payment on the ground that the insured had violated, 
and was at the time of the fire violating, the clear space clause provided for in 
the policy, thereby releasing it from liability thereunder. The lumber company there- 
upon brought suit on the policy and recovered the judgment which is sought to be 
reversed in this error proceeding. 

The essential facts are not in dispute. That lumber was piled in the clear 
space in question is conceded. If there was any “idle and/or operating and/or 
unused sawmill” existing at the time of the fire, there was no liability under the 
policy. 

[1] The clear space clause in such insurance policies has been upheld many 
times, and a violation of the clause prevents recovery, unless it can be shown that 
there was a waiver of the clause by the insurance company. Rife v. Lumber Un- 
derwriters (C. C. A.) 204 F. 32. There is no evidence of a waiver or any act 
on the part of the insurance company estopping it from asserting the defense. 
When the insurance policy was written, the distance between the mill and the piled 
lumber was more than 100 feet. Later lumber was piled in this clear space, and 
this was the situation at the time of the fire. 

Some courts have held that the violation of the clause suspends the policy 
during the continuance of the violation. Other courts hold the policy voided ab- 
solutely by the breach. Which of these rules should be applied it is not necessary 


to determine here, since either suspension or viodability would prevent a recovery 
in this case. 


[2] In the last analysis the defense is solely that the sawmill had been aban- 
doned at the time of the fire, and that there was, therefore, no idle or unused saw- 


_ existing within 100 feet of the piled lumber. The case turns on this question 
ot fact. 


_ If there was no such idle or unused sawmill at the place in question at the 
time of the fire, then there was no violation of the clear space clause, notwithstand- 
ing lumber had been piled in what had formerly been the clear space. It is there- 
fore necessary to turn to the evidence as shown by the record on this question. 

The record discloses that the lumber company and the insurance company both 
considered in January, 1921, that a sawmill existed at the place in question, but 
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had been shut down. In June, 1921, when the policy was written, it must have 
been considered that a sawmill existed, else there would have been no reason for 
the provision for the clear space clause. On the question as to the existence of 
an idle or unused sawmill at the time of the fire, we find in the record the follow- 
ing testimony of William W. Tarman, who was in charge of the lumber company 
at Rosedale, Tenn., given on direct examination by counsel for the lumber com- 
pany: 

“Q. State, if you know, whether or not this saw mill was shut down at the 
time of the fire? A. Yes, sir. 

“Mr. Brumleve: That is conceded. 

“Q. Will you state when it was shut down? A. Shut down some time early in 
January of 1921. 

“Q. And will you state what was done, if anything, with the machinery at the 
time it was shut down? A. Dismantled the boiler and took off the water column. 
Took off the jet. Took off the injector. Took the governors off of the engine. 
The brasses out of the wrist. 

“Mr. Brumleve: Not so fast. 

“A. All right. 

“Q. Is that what was done to the engine? A. That is what was done to the 
engine. 

“OQ. What were the governors for? A. Regulate the steam. 

“OQ, Can you run an engine without a governor? A. That controls the engine. 

“QO. Can the engine be run without the governor? A. Yes, sir. 

“Q. Can it be run properly? <A. No, sir. 

“QO. State whether or not—What is the jet? A. The jet is a little instrument 
we used at the river for pushing water up to the tank where we inject it into the 
boiler. 

“Q. Had you any other means of applying water to that boiler through the 
line of which the jet was brought? A. No, sir. 

“Q. You had an injector, you say, which was removed. What was that? A. 
That draws the water out of the tub or tank and forces it into the boiler. 

“Q. Did you have any other means of getting water in that boiler while it 
was in operation than by this injector? A. None whatever. 

“QO. Of course, the boiler wouldn’t run without water, would it? A. Not 
likely. 

“Q. What about this water column you talked about? A. That is a- thing that 
has a glass which is hung on the foot of the boiler, has glass gauges on it, you 
know, to show how much water is in the boiler and gauges how much steam you 
have in the boiler. 

“QO. Yes. A. Water and steam. 

“QO. You said also you removed the brasses from the wrist. What is that? 
Wrist? A. These brasses go around the wrist pin to keep it from getting hot. 

“Q. I don’t know that the jury understands what a wrist pin is? A. It is a 
pin that goes in the big cam or wheel, and this pin goes in there and the piston rod 
works back and forth on this pin. 

“QO. For the purpose of reciprocating the engine, causing the wheel to turn 
around, is that it? A. Yes. 

“QO. Now, what else did you say you took off the engine besides the brasses 
out of the wrist pin, the wrist, I should say? A. We took the governor. 

“QO. Well, you have said that. A. That is all we took off. 

“Q. Did you say something about taking the brass off of the slides? A. Took 
the brass out of the slides and out of the wrist. 


“Q. What are these slides you talk about? A. That is where this thing works 
back and forth as a slide to keep it level, you see. 


“Q. Now, what if any use could be-made of that engine and boiler? A. None, 
whatever. 
“QO. In that condition? A. None. 


“Q. What did you do with all of these parts, Mr. Tarman? A. We took that 
and the saw— 


“Q. (Interrupting) Well, I will come to those later. 
“Q. What did you do with those? A. We took them to Beech Fork. 
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“Q. Now, what else, if anything, did you take away from that mill at or about 
that time? A. Took the belts and the saws. 

“Q. How many saws did you carry away? A. We carried away two large 
saws. 

“Q. Do you know the sizes? A. One was sixty and the other fifty-six. No, 
one was fifty-six and sixty-six. 

“Q. All right. Large circular saws? A. Yes, sir. 

“Q. They did the main cutting work on the yard. Is that it? <A. Yes, sir, they 
did all the cutting. 

“Q. Well, you had two miter saws there? A. Had some miter saws and trim- 
mer. 

“Q. What are these edger saws? A. Well, they are put in the frame and the 
board shoved through there to edge them and equalize them. 

“Q. Cut off the edges? A. Cut off the edges. 

“(). Take the sap side off the rough edges? A. Yes. 

“Q. How many of those did you have? A. Three. 

“Q. You also had cut-off saw. ‘Tell the jury what that is? A. That is for 
trimming the ends of the lumber and cutting it into equal lengths. 

“QO. How many of those did you have? A. Two. 

“Q. What if anything was done with these parts of the mill? A. Taken to 
Beech Fork. 

“QO. How long did it stay there, Mr. Tarman? <A. They stayed there until 
we sold the mill to Wes. Lowe. 

“Q. Did you deal directly with Wesley Lowe in the transaction? A. No, I 
dealt with Mr. Potter. 

“©. You know Mr. Potter? A. Yes. 

“(. Do you know how you happened— A. (Interrupting) Wesley Lowe want- 
ed the mill, but wouldn’t talk to me and I had to deal through somebody else. 

“QO. You had quite an extensive negotiation about the sale, did you? A. Yes, 
sir. 

“OQ. Did you conclude the deal? <A. I did. 

“OQ. Were you the fellow that closed it? A. I did. 

“Q. Will you tell the jury what you sold in that transaction? A. I sold a 
complete mill. That included these parts I took to Beech Fork. 

“Q. What was done about the delivery of the parts that went to Beech Fork? 
A. I had them brought back to Rosedale. 

“Q. Two loads did you say? A. To Rosedale. 

“Q. Oh! I thought you said two loads. You had them brought to Rosedale. 
How were they brought back? A, In the wagon. 

“Q. Much of a load or not? A. Made a pretty fair load. 

“Q. And did you receive payment on behalf of the Blue Ridge Lumber Com- 
pany for this mill? A. I did. 

“QO. How much was it? A. $875.00. 

“Q. Where was that paid to you? A. That was paid to me in Wes. Lowe’s 
house by Mr. Potter. 

“Q. What if anything was said between you and Mr. Potter and Mr. Lowe in 
respect to the whereabouts of the governor and slides? 

“Mr. Brumleve: I object. 

“Q. At the time of this transaction? A. Well, we talked— 

“Mr. Brumleve (Interrupting): I object. (Question read.) 

“Q. And other parts that had been removed? 

“The Court: Sustain the objection. 

“Mr. Kohl: Exception. 

“Q. By whom were these parts brought back to Rosedale? By you or by’ Mr. 
Potter or by Mr. Lowe or by somebody employed by either of them? A. I sent 


them back by a fellow who worked for the Blue Ridge Lumber Company by the 
name of John Bennett. 


“Q. You paid him for his services? A. Paid him for his time. 
“Q. That is the Blue Ridge Lumber Company? A. Yes, sir.” 


_ With some reiterations later in the record, this constitutes the whole of the 
evidence as to whether or not there was an idle or unused sawmill at the place in 
question. Under this evidence and under the charge of the court, the jury of neces- 














304 The Insurance Law Journal, Vol. 73 [Aug., 1929 


sity must have found that there was no idle or unused sawmill as claimed. We are 
of opinion that in so finding the jury was in error. While some of the removable 
parts of the machinery had been taken away for safety, this did not remove the 
fird hazard necessarily contemplated by the parties when the insurance was writ- 
ten. All the fire hazard of an idle, unused sawmill was present. The removal of 
the parts as testified to was entirely consistent with the fact that there still existed 
an idle, unused sawmill. 

It would serve no purpose to argue these undisputed facts. Our conclusion is 
that there existed an idle, unused sawmill at the place in question, and that the 
lumber company violated the clear space clause. The trial court should therefore 
have sustained the motion of the defendant for an instructed verdict made at the 
close of the evidence. 

For error in overruling the motion of defendant for an instructed verdict, the 
judgment of the court of common pleas will be reversed, and final judgment will be 
entered here in favor of the plaintiff in error. 

Judgment reversed, and judgment for plaintiff in error. 

Mills and Cushing, JJ., concur. 


BUTLER CANDY CO. v. SPRINGFIELD FIRE & MARINE INS. CO. et al. 
Supreme Court of Pennsylvania. April 15, 1929. 
146 Atlantic Reporter 135. 
1. INSURANCE—INSURED IS TO BE FAVORED IN CONSTRUING IN- 
SURANCE CONTRACT IN CASES OF DOUBT. 
Though insured is presumed to know the contents of his insurance contract, 
nevertheless he is to be favored in construing it in cases of doubt. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—INSURER IS NOT LIABLE UNLESS INSURED PROVES 
EXCUSE FOR FAILURE TO REASONABLY COMPLY WITH TERMS 
OF POLICY. 

Insured is required to show reasonable compliance with terms of policy, and, 
if there is no excuse proven for failure to do so, the insurer cannot be held liable. 
(For other cases, see Insurance, Dec. Dig. § 309.) 


3. INSURANCE—INSURED HAS BURDEN OF SHOWING PERFORM- 
ANCE OF CONDITIONS PRECEDENT TO RIGHT TO RECOVERY, 
UNLESS WAIVER IS SHOWN. 

Where default is alleged in carrying out stipulations as conditions precedent to 
right of recovery on insurance policy, the burden is cast on insured to show that 
he has performed his agreement, unless waiver of duty is made to appear. 

(For other cases, see Insurance, Dec. Dig. § 646[2].) 


4. INSURANCE—RECOVERY WILL BE DENIED IN CASE OF INSURED’S 
FAILURE TO COMPLY WITH REQUEST TO PRODUCE BOOKS OR 
MAKE REASONABLE EFFORT TO DO SO. 

In case of insured’s failure to comply with condition of policy to produce books 
on demand after request for submission or to make reasonable effort to do so, re- 
covery will be denied on policy. 

(For other cases, see Insurance, Dec. Dig. § 544.) 


5. INSURANCE—INSURED’S COMPLIANCE WITH REQUIREMENT OF 
POLICY FOR PRODUCTION OF BOOKS ON DEMAND MUST BE DE- 
TERMINED BY REASONABLENESS. 

Compliance with requirement of policy for production of books of insured on 
demand is to be determined by reasonableness, and failure to produce must be negli- 
gent or show lack of good faith on part of the insured, since all that is required is 
substantial compliance with provisions of policy. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

6. INSURANCE—INSURER CANNOT ESCAPE LIABILITY BECAUSE OF 
INSURED’S FAILURE TO COMPLY WITH UNFAIR REQUEST TO 
DELIVER BOOKS. ; 
Insurer cannot ask what is inequitable by fixing unreasonably distant point for 

delivery of books by insured in accordance with requirement of policy, and escape 

liability if its unfair request is not complied with. 

(For other cases, see Insurance, Dec. Dig. § 544.) 
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7. INSURANCE—ORDINARILY, REASONABLENESS OF INSURER’S DE- 
MAND FOR PRODUCTION OF BOOKS IS QUESTION OF FACT FOR 
JURY. 

Ordinarily, where there is competent evidence, the question of reasonableness 
of demand by insurer for production of books by insured is one of fact for the 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[14].) 

8. INSURANCE—REASONABLENESS OF INSURER’S DEMAND FOR 
PRODUCTION OF BOOKS UNDER ADMITTED OR CLEARLY PROV- 
EN FACTS IS QUESTION OF LAW FOR COURT. 

Where facts are admitted or clearly proven, the question of reasonableness of 
insurer's demand for production of books by insured, in accordance with require- 
ment of policy, becomes a question of law for the court, depending on circum- 
stances of case. 


(For other cases, see Insurance, Dec. Dig. § 668[14].) 


9. INSURANCE—INSURED PERMITTING INSURER FREE ACCESS TO 
BOOKS REASONABLY COMPLIED AS MATTER OF LAW WITH RE- 
QUIREMENT OF POLICY FOR PRODUCTION OF BOOKS. 

Insured permitting insurer free access to books at place of business where fire 
occurred held as a matter of law to have shown a reasonable compliance with condi- 
tion of policy, requiring production of books without compliance with subsequent re- 
quest of insurer for delivery of books for inspection in another city many miles 
away within four days after request therefor, in view of fact that documents were 
of such number as to require a full truck for transportation. 

(For other cases, see Insurance, Dec. Dig. § 544.) 

Appeal from Court of Common Pleas, Butler County; John R. Henninger, 
President Judge. 

Action by the Butler Candy Company, for the use of the Butler Savings & 
Trust Company, trustee, against the Springfield Fire & Marine Insurance Company, 
and against the Atlas Assurance Company. Judgments for defendants, and plain- 
tiff appeals. Reversed, and venire facias de novo awarded. 

Argued before Moschzisker, C. J., and Frazer, Simpson, Kephart, Sadler, and 
Schaffer, JJ. 

James E. Marshall and Thomas W. Watson, both of Butler, for appellant. 

John M. Haverty, of Pittsburgh, and Benjamin R. Williams, of Butler, for ap- 
pellees. 


Saver, J. The plaintiff company conducted a business of trading in candy, to- 
bacco, cigars, and similar articles at Butler, Pa. It was formed in 1926, and the 
stock of goods was insured in 52 companies, the claims arising under these policies 
being later assigned to the present use plaintiff after a disastrous fire. The con- 
flagration occurred on May 13, 1927, and it was claimed losses resulted to the 
amount of $133.500, including the value of the fixtures. The damage resulted large- 
ly from water poured into the four-story building in an attempt to quench the 
blaze. All parties agreed that the entire salvage value was $6,550, and that the 
remaining stock, of whatever value it may have been, was ruined. The fire having 
occurred in the nighttime, insured made an effort the following morning to close 
the building against intrusion by nailing shut the doors. 

Prompt notice was given of the loss to the various companies, and, on the 
17th, their adjuster, McGovern, appeared, and thereafter placed watchman to guard 
the building and prevent interference with its contents. The books of the insured 
were, for safety, at once removed to the fire station, and the policies, with such 
other papers as desired, were examined by the representative of the insurance com- 
panies. It was agreed by all concerned that an inventory should be made by the 
Underwriters’ Salvage Company, and for this purpose the documents, including the 
invoices, were later returned, with the approval of the adjuster, to the officers of the 
candy company, and a schedule prepared of the articles within the building at the 
time of the loss, without stating values, of which each party was given a copy. 
This work, necessary to the preparation of the proofs of loss, occupied five weeks 
or more. The insured engaged a public adjuster, Kann, to assist, so that the actual 
monetary loss could be fixed, and some of the papers of the company were at one 
time or another taken to his office in Pittsburgh for this purpose. After the com- 
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pletion of the inventory, the books were placed in the hands of Uber, a certified 
accountant, residing in Butler. He aided in their examination, and later they were 
placed in the possession of the Butler Savings & Trust Company. At no time was 
access to any of the documents denied to the insurers at the places where held. 
Though some of the invoices, and other papers, as noted, were taken to the office 
of the adjuster, Kann, in Pittsburgh, the balance of the documents were at all 
times in Butler, where the company had carried on its business. The books and 
ledgers, first delivered to the police station, returned to the candy company’s office, 
to the expert accountant, and then to the trust company, were the records of the 
insured, as produced in court at the trial. 

The proofs of loss were completed about July 19th, and delivered to the repre- 
sentative of the companies. Disputes arose as to the values fixed and the claims 
made. Thereafter, on July 25th, McGovern, for the insurers, wrote a letter to 
the candy company requesting a complete inventory, a further statement as to the 
origin of the fire, the actual value and damage, proper copies of exhibits attached 
to the policies, and demanded “that all books of accounts, bills, invoices and other 
data in your possession be presented at this office [of the insurance company in 
Pittsburgh] on August 1, 1927, at 1:30 o’clock in the afternoon, in order that they 
may be examined and checked by accountants and adjusters in behalf of the under- 
signed insurance company.” The notice also demanded the presence of named of- 
ficers at the same time for examination under oath. 

Counsel for the insured promptly replied on the 27th, asserting the demand 
was ur! 7 asonable under the circumstances, but stated: “All their books, records and 
files, and also their bookkeeper is at your disposal at the Butler Candy Company 
Offices at 234 Center Avenue, Butler, Pa., at any time convenient to you. You are 
at liberty to examine the same, and make copies of bills, books or other records, 
as you may see fit.” It was further set forth that an actual delivery in Pittsburgh, 
many miles distant, within four days, excluding an intervening Sunday, was im 





Itl- 
practicable, since the documents were so numerous as to require the use of trucks, 
and there was too great danger of loss in transportation, as well as in giving them 


into the sole possession of the adjuster who represented an adverse interest. It 
will be remembered that all had been taken to the fire station on May 17, 1927, and 
such as were desired were then examined by the adjuster. With his permission 


they were returned to the insured’s office, and access to them there was at all times 
open, and at no time denied. After the receipt of this communication, the insur- 
id not protest the eens of the reason given for nonproduction, but 
1in demanded that the officers themselves appear for examination under oath, as 
hown by the letter of McGovern of August 10th. By agreement, the time for 
hearing was adjourned to September 15th, and those desired presented themselves 
as stipulated. No effort to examine the books was in the meantime made, though 
full access to them at Butler had been offered; nor was there further insistence 
upon their production at the adjuster’s office in Pittsburgh. 









The insurance companies refused subsequently to pay, and test suits were 
brought on two of the policies issued, in which the present appellees were named 
as defendants. The defenses were based on the ground that proper care to pre- 
serve the property after the fire had not been taken by the candy company, and 
that the sums claimed as losses were excessive. Certainly, the last question was 
one for the jury, and the former need not be discussed in the view we take of the 
case, for the court also told the triers to determine whether the demand to carry 
all papers from Butler to Pittsburgh, in another county, for examination was just 
as equitable, and if it so found, the failure to produce them relieved the insurer 
from all liability under the terms of the policy. If, as insisted by appellant, the 
reasonableness of such request, under the practically undisputed evidence appear- 
ing in the record, was a matter of law for the determination of the court, then it 
was error to submit this question to the jury, and, having been told to find for de- 
fendant, if the refusal to transport the papers to Pittsburgh was unjustified, it is 
impossible to say upon what ground the verdict rendered for defendant was based, 
and a new trial must be awarded, though other questions of fact were properly 
presented, and it may be the verdict rested upon the determination in appellees’ 
favor of their contentions as to those matters. 


[1-3] The real point requiring present discussion is raised by the third assign- 
ment of error, for binding instructions could not have been granted for plaintiff 
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in view of other questions raised. The policies, upon which suit was brought, pro- 
vided, as is usual, that “no suit or action on this policy for the recovery of any 
claim shall be sustainable in any court of law or equity unless the claimant shall 
show compliance with all the requirements of this policy.” The insured is pre- 
sumed to know the contents of his insurance contract (Smith v. Ins. Co., 31 Pa. 
Super. Ct. 29), but in construing it is to be favored in cases of doubt (Yost v. An- 
chor Fire Ins. Co., 38 Pa. Super. Ct. 594). He is required to show reasonable com- 
pliance with the terms of the policy (Bingell v. Royal Ins. Co., 240 Pa. 412, 87 A. 
955), but if there is no excuse proven for failure to do so, the company cannot be 
held liable (Gould v. Ins. Co., 134 Pa. 570, 19 A. 793, 19 Am. St. Rep. 717). The 
carrying out of the stipulations agreed on are usually construed as conditions pre- 
cedent to the right to a verdict, and where default is alleged, the burden is cast on 
the insured to show that he has performed his agreement (Rosenberg v. Fireman’s 
Ins. Co., 209 Pa. 336, 58 A. 671, Suravitz v. Prudential Ins. Co., 261 Pa. 390, 104 
A. 754), unless a waiver of the duty is made to appear (Simons v. Safety Mut. 
Fire Ins. Co., 277 Pa. 200, 120 A. 822; Hottner v. Fire Ins. Co., 31 Pa. Super Ct. 
461; Hess v. Hanover Ins, Co., 38 Pa. Super. Ct. 151). 

[4, 5] Here, the policy required that the books of the insured be produced on 
demand “at such reasonable time and place as may be designated by this company, 
or its representative, and shall permit extracts and copies thereof to be made.” 
This condition is distinct from one requiring proofs of loss. Hess v. Ins. Co. su- 
pra. Of course, no valid excuse would appear if no books were kept (Weinstein 
v. Globe Indemnity Co., 277 Pa. 388, 121 A. 316, Gorson v. Accident Ins. Co., 283 
Pa. 558, 129 A. 590), and, if such fact appeared, it would not be necessary to show 
the insurance company made any demand for them (Penna. Fire Ins. Co. v. Ma- 
lone, 217 Ala. 168, 115 So. 156, 56 A. L. R. 1075, note 1086). Otherwise, a request 
for submission must appear (Wells Whip Co. v. Tanners’ Mut. F. Ins. Co., 209 Pa. 
488, 58 A. 894; Hirsch-Fauth Furniture Co. v. Continental Ins. Co. [D. C.] 24 F. 
(2d) 216), and if there is a failure thereafter to perform, or make reasonable effort 
to do so, a recovery will be denied (Langan v. Royal Ins. Co., 162 Pa. 357, 29 A, 
710). But compliance is to be determined by reasonableness, and the failure to 
produce must be negligent, or show lack of good faith on the part of the insured 
(Liverpool & L. & G. Ins. Co. v. Kearney, 180 U. S. 132, 21 S. Ct. 326, 45 L. Ed. 
460, Shaw v. Standard Fire Ins. Co., 129 Wash. 576, 225 P. 651), for all that is 
required is substantial compliance with the provisions of the policy. Mass. Fire 
Ins. Co. v. Schneider (C. C. A.) 28 F. (2d) 658; Liverpool, etc., Ins. Co. v. Dil- 
lon (C. C. A.) 16 F. (2d) 774. An honest effort to produce must be established. 
eibel v. Ins. Co., 197 Pa. 106, 46 A. 851, Coleman v. Ins. Co., 177 Pa. 239, 35 A. 
2G 

[6] “However, the provision for the production of documents is to be liberally 
construed in favor of the insured, and a substantial compliance is sufficient. * * * 
The demand must be made within a reasonable time, and must fix a time for the 
production of the books or vouchers required which must be reasonable, and also 
fix a place, which must be a reasonable one, or ordinarily a place in the locality 
where the insured property was situated.” 26 C. J. 388. If the insurance company 
fails to name the point of delivery (Seibel v. Fireman’s Ins. Co., 212 Pa. 604, 62 A. 
101), or fixes an unreasonably distant point, it cannot take advantage of the pro- 
vision in the policy if the insured fails to comply. 26 C. J. 388; Prudential Fire 
Ins. Co. v. Alley, 104 Va. 356, 51 S. E. 812; Tucker v. Colonial Fire Ins. Co., 58 
W. Va. 30, 51 S. E. 86, 90, and cases there cited. The insurance company must not 
ask what is inequitable, and escape liability if its unfair request is not complied 
with, just as has been held when it acts without due regard for the rights of in- 
sured in making inspections of property. Lattavo v. Ins. Co., 88 Pa. Super. Ct. 433, 
Berman v. Ins. Co., 90 Pa. Super. Ct. 274. 

[7, 8] Ordinarily, where there is competent evidence, the question of the rea- 
sonableness of the demand for the production of the books is one of fact for the 
jury. Rosenberg v. Ins. Co., supra. But “when the facts are admitted or clearly 
proven,” what is reasonable becomes a question of law for the court depending on 
the circumstances of each case. Glenn v. Colonial Assurance Co., 44 Pa. Super. Ct. 
208; Seibel v. Firemen’s Ins. Co., supra; American Fire Ins. Co. v. Hazen, 110 Pa. 
530,,1 A. 605; Smith v. Scottish Union Ins. Co., 200 Mass. 50, 85 N. E. 841. See 
note 26 C. J. 560. So, it has been held the sufficiency of proofs of loss is a ques- 
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tion for the court. Ulysses Elgin Butter ;Co. v. Home Ins. Co., 20 Pa. Super. Ct. 
320; 26 C. J. 599. See Cummins v. German American Ins. Co., 192 Pa. 359, 363, 
43 A. 1016; Humboldt, Fire Ins. Co. v. Mears, 1 Penny. 513. Authorities in other 
jurisdictions may be cited to the same effect. Fireman’s Ins. Co. v. Mallouf, 98 
Okl. 12, 223 P. 873; Home Ins. Co.,v. Williams (C. C. A.) 237 F. 171; Deskin v. 
US: Reserve Ins. Corp. (Mo. App.) 298 S. W. 103; Liverpool & L. & G. Ins. Co. 
v. Kearney, supra. 

It is here admitted that the insurance company took possession of the papers 
immediately after the fire, made such examination as desired, returned the same 
to the insured’s office so that an inventory could be made, during which time it had 
full opportunity to make such examinations as it deemed necessary, and this privi- 
lege continued until after the proofs of loss were submitted. On July 25th it de- 
manded the production of documents of such number as to require a full truck 
for transportation at a city many miles away within four days, though it then and 
thereafter had free access to them in Butler where the fire occurred. This privi- 
lege was again extended in the letter of counsel on the 27th, who declined to send 
the papers into another county because of the large quantity, and risk of loss in 
transporting them. Thereafter no further demand for inspection in Pittsburgh was 
made, but the request was limited to the right to orally examine the officers of the 
company under oath, which actually took place on September 15th. All of the 
papers were at an accessible place, and later produced in court. 

[9] Under such undisputed facts, the court should have told the jury, es a 
matter of law, that the insured showed a reasonable compliance with the condition 
of the policy, now claimed to have been violated, and should not have permitied 
the jury to conjecture as to this. If it could say a demand to require that all pa- 
pers be sent into another county by truck for examination was reasonable, when 
they were available at all times at the locality where the fire occurred, then a simi- 
lar finding could be sustained, had the request been to carry all to the office of — 
of the nee defendant, located in the state of Massachusetts. It was the duty 
of the court to tell the jury in this case that there was a substantial compliance with 


the condition of the policy. Having submitted the question to it, we cannot det 
mine the effect and say that the verdict for the defendants was based on one of the 
other defenses which fairly raised questions of fact for a jury to pass upon. | 
follows that the third assignment must be sustained and new trials granted. 

The judgments in both cases are reversed, and in each a venire facias d 


awarded 
CLEVELAND et al. v. HOME INS. CO. OF NEW YORK 
SAME v. FIDELITY FIRE INS. CO. (No. 12648.) 
Supreme Court South Carolina. May 1, 1929 
148 Southeastern “spranaral 49, 

1. INSURANCE—AGREEMENT TO SUBMIT TO AWARD OF APPRATS- 

ERS AS TO AMOUNT OF LOSS UNDER FIRE POLICY WILL BE CON- 
TED AS REQUIRING ASCERTAINMENT OF LOSS IN ACCORD- 

ANCE WITH STATUTE. 

\ecreement to submit to award of appraisers as to amount of damage to build- 

overed by fire policy will be construed as requiring loss to be ascertained and 
fixed in accordance with statute though agreement does not expressly so provid 

For other cases, see Insurance, Dec. Dig. § 569.) ; 

2. INSURANCE. rae ATORS. IN FIXING PARTIAL LOSS UNDER 
FIRE POLICY, MUST DETERMINE AMOUNT THEREOF BY REFER- 
ENCE To \GRE ED v ALU E FIXED IN POLICY. 

When value of building is fixed in fire policy, amount of loss to he determined 
under apprais 1 agreement submitting question to arbitrators must be determined 
with reference to agreed value of building as fixed in the policy, where there is 
only a partial loss, and determination of value is not involved in case of total loss. 

(For other cases, see Insurance, Dec. Dig. § 494.) 

3. INSURANCE—PLAINTIFFS IN SUIT ON FIRE POLICY HELD NOT 
LIMITED TO AWARD OF APPRAISERS NOT SHOWN TO HAVE 
3KEN DETERMINED WITH REFERENCE TO AGREED VALUE OF 
BUILDING FIXED BY POLICY. 


In action on fire policy, refusal of trial court to direct verdict for plaintiffs 





Fire] Cleveland v. Home Ins. Co. 309 


for amount of award fixed by appraisers held not error, where it did appear that 
the amount of loss to the building was determined with reference to the agreed 
value fixed in the policy, as statute requires, and under such circumstances award 
of arbitrators was not a good defense to action on policy, and did not limit plain- 
tiffs’ recovery. 

(For other cases, see Insurance, Dec. Dig. § 574[5].) 


4. INSURANCE—GENERALLY APPRAISERS NEED NOT GIVE NOTICE 
TO INTERESTED PARTIES OF APPRAISAL OF LOSS UNDER FIRE 
POLICY. 

On submission to appraisers of amount of loss or damage under fire policy, 
notice to interested parties to be present at time of arbitration, to offer testimony, 
is not generally required, though notice might be necessary, where appraisers were 
unfamiliar with the situation, or damage was not caused by the fire alone, or where 
any one of interested parties should request to be permitted to appear. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

5. INSURANCE—NOTICE OF APPRAISEMENT UNDER FIRE POLICY 
WAS NOT REQUIRED, WHERE APPRAISERS WERE EXPERIENCED 
AND NO GREAT DAMAGE WAS INVOLVED. 

\ppraisers appointed to determine amount of loss under fire policy were not 
required to give notice to interested parties of time of appraisal, in order to enable 
them to appear and give testimony, where appraisers were familiar with construction 
of buildings, and estimating loss and the damage was not great, and it did not 
appear that taking of testimony was necessary, especially where plaintiffs had notice 

f actual presence of appraisers, and offered suggestions with respect to damage 
done 

(For other cases, see Insurance, . § : 
8 INSURANCE—MERE MISTAKE * JUDGMENT OF APPRAISERS, 

SHORT OF FRAUD OR PARTIALITY, WILL NOT VITIATE AWARD 

INDER FIRE POLICY. 
nt « itt of appraisers appoint determit mount 


+ + 


e mistake of judgme 
} » Ec J 


der fire policy will not late awat though award 1s r an inadequate 


others t a 4 113; and: ird., t} vise valid, must 
shown that there was fraud, eithe 1 or implied, or that the 
; ' 


artial 
npa la 


er cases, see Insur 
J., dissenting 


from Common Pleas Circuit Court of Richland County; M. S. Whaley, 


-veland and others against the Home Insurance 
inst the Fidelity Fire Insurance Company. Judg 
nts appeal. Affirmed. 

for appellants. 


Hammond, both of Columbia, for respondents. 


Home Insurance Company of New York insured 
irainst loss or damage by fire to their dwelling house in College Place, 
the city of Columbia, to the amount of $1,000, for a term of one year 

December 1, 1925. The defendant Fidelity Fire Insurance Company insured 
1e buildine in the sum of $2,000, in two policies of $1,000 each, one of the 
being for a term of one year from May 6, 1926, and the other for one year 
from April 10, 1926. The value of the building was fixed in each of the polices at 
$4000. On or about May 23, 1926, the house was damaged by fire, and the plain- 
tiffs and defendants not being able to agree upon the amount of damages, under 
the terms of the policy an appraisal agreement was entered into, whereby the insured 
named one appraiser and the insurer one, these two to select an umpire, whose 
duties would be to pass upon any differences that might arise between the anprais- 
ers. The submission provided that the appraisers should separately state the sound 
value of the building and the loss or damage to each item. Although the umpire 
signed the award, it does not appear that any differences arose between the apprais- 
ers in making the award. The loss or damage was fixed in the award at $275. No 
finding as to sound value was made. 
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The plaintiffs refused to accept the amount of the award and brought action 
against the defendant Home Insurance Company on the policy issued by it for the 
whole amount, $1,000. The complaint, in the suit brought against the Fidelity Fire 
Insurance Company, set out a cause of action on each of the two policies in the sum 
of $1,000, and demanded an aggregate recovery of $1,500. The defendant set up 
the award as a bar to recovery. The two cases were tried together in the Richland 
county court, the jury, by agreement of counsel, making one finding of the entire 
loss or damage. The verdict was for $550. At the proper time during the trial 
counsel for the defendants made a motion that a verdict for $275 be directed for 
the plaintiffs, on the ground that the award was final. This motion the court over- 
ruled. 

3y their exceptions the defendants impute error to the trial court (1) in not 
directing a verdict for the plaintiffs for the amount of the award; and (2) with 
respect to certain portions of his charge to the jury. As the questions raised by the 
appeals taken in these two cases are identical, we shall consider and dispose of the 
appeal in the first case, which will dispose of the other case as well. 

In the case of McInnes v. Southern Home Insurance Co., 142 S. C. 348, 140 
S. E. 696, the court said: “The rule in this state, with reference to ascertaining and 
fixing, by submission and award, the loss or damage by fire to property covered by 
a fire insurance policy, is fixed by statute.” 

[1] While the agreement to submit to an award in the present case does not 
provide that it shall be done in accordance with the statute, the court will so construe 
it. Aiken v. Home Insurance Co., 137 S. C. 248, 134 S. E. 870. 

{2] Under the decisions of this court, the value of the building being fixed in 
the policy, the determination of its sound or actual value by the appraisers is not 
involved in the question submitted to be passed upon (Aiken Case, supra) ; but, for 
the purpose of settlement of any partial loss under the policy, the amount of such 


loss must be determined by reference to the agreed value of the building as fixed in 
the policy. Ford v. George Washington Fire Insurance Co., 139 S. C. 212, 137 
S. E. 678. 


[3] In the case at bar it does not appear how the damage or loss was arrived 
at; the award should have shown that the loss was determined with reference to 
the agreed value of the house fixed in the policy. This not appearing, the award 
was not made in accordance with the submission—that is, in accordance with the 
statute—and was invalid and not a good defense to the action on the policy. For 
this reason the court was not in error in overruling defendants’ motion for a directed 
verdict. 

The court charged the jury that whether it is necessary that notice be given to 
the interested parties, in order that they may be present at the time of the arbitration, 
offer testimony as to the loss, etc., depends upon the circumstances of the case, and 
left it to them to say whether or not reasonable notice should have been given in 
the present case. 

The position taken by the appellant is that such charge and holding vitiated the 
award and was reversible error, and counsel points out that the court did not 
distinguish between rules governing arbitrations and those applicable to appraisals; 
that fixing the amount of loss caused by fire is not an arbitration, but is merely a 
method of ascertaining the amount of damage or loss, where both the fire and some 
loss are admitted. 


[4] The specific question raised by this assignment of error has never been 
passed upon by this court. We have carefully examined and considered, however, 
the authorities cited from other jurisdictions, and are inclined to the view, in agree- 
ment with the greater weight of authority, that ordinarily notice is not necessary. 
We can conceive of cases, however, as suggested by the trial court, where the taking 
of testimony would be necessary in order to enable the appraisers to correctly 
determine the loss or damage. For instance, where the appraisers are not experts, 
or are not familiar with such matters, or where it is evident that the damage was 
not caused alone by the fire, or where for any reason, information is necessary, 
aside from the mere inspection of the damaged building, for the making of a correct 
and fair estimate of the loss suffered. In any such cases, proper notice to the parties 
would be necessary in order that they or their representatives might be present to 
make a statement or to offer testimony, and failure to give notice would vitiate 
the award made. And, of course, if any of the interested parties should request to 
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be permitted to appear before the appraisers to make a statement or offer evidence 
with respect to the damage done, a refusal of such request by the appraisers would 
vitiate any award submitted by them. 

[5, 6] With respect to the case at bar, a careful examination of the testimony 
taken at the trial does not disclose that there was any necessity, in order to arrive 
at a correct estimate of the loss, for the appraisers to take testimony. Therefore 
no notice to the parttes was necessary. It appears that the appraisers were men 
familiar with the construction of buildings and of estimating loss or damage such 
as occurred in the present case. The damage done to the building was not great; 
one side of the house being scorched, and some damage being done to the roof and 
the inside of the building. No good reason appears why, under these circumstances, 
it was necessary for the appraisers to take testimorfy in order to arrive at a true 
estimate of the loss. As a matter of fact, it appears from the evidence that the 
plaintiffs, or some of them, had notice of the actual presence of the appraisers at 
the time the appraisal was made, and offered suggestions with respect to the damage 
done, especially with respect to that done to the inside of the house. We think, 
therefore, that the trial judge committed error in submitting the question of notice 
to the jury, and, if the award had been valid, such error would be ground for a 
new trial. But, as we have pointed out in our discussion and disposal of the first 
assignment of error, the award not being a good defense to the action on the policy, 
for the reason that it does not appear that it was made in accordance with the 
statute, the error here complained of was harmless. 

[7, 8] The appellant also complains that the court erred in charging the jury 


that, if it should appear after the award was made that it was for a grossly inad- 
equate sum, this fact, while not evidence of fraud, might be evidence that the rights 
of the parties had not been duly safeguarded by the arbitrators. The appellant’s 
contention is that this charge allowed the jury to substitute their judgment for the 
judgment of the appraisers. 

[If the award had been valid, this exception would be well grounded. However, 
as already shown, the award was invalid, and therefore not binding on the jury, 


who were consequently free to fix the amount of loss or damage, under the tes- 
4 1 


timony adduced, according to their own judgement. ‘This situation was exactly that 


which the appellant contends was broucht about by the charge complained of, and 


any, was harmless. We desire to say in passing, however, 


therefore the error, if 
that a mere mistake of judgment on the part of the appraisers cannot and would not 
vitiate an award, even though the award is for an inadequate sum. The fact that 
others might think the amount fixed by the award inadequate can in no way affect 
it; and, if otherwise valid. it must stand, unless it is shown that there was fraud, 
actual or implied, or that the appraisers were not impartial. Fass v. Fire Insurance 
Co., 105 S. C. 364, 89 S. E. 1040. 

[9] This being an action at law, the court will not consider the respondent’s 
additional ground for sustaining the judgment. Bonham v. Bishop, 23 S. C. 105, 
Lewis v. Hinson, 64 S. C. 571, 43 S. E. 15. However, the question raised was 
necessarily passed upon by the court in its disposal of one of the assignments of 
error made by the appellant. 

The judgement of this court is that the judgment of the Richland county court 
in each of the cases appealed from be affirmed. 

Watts, C. J., and Blease and Carter, JJ., concur. 

CorHRAN, J. (dissenting). The plaintiffs, respondents, held three policies of 
fire insurance upon a house helonging to them, the agreed valuation of which, as 
declared in each policy, was $4,000. One of the policies was issued by the Home 
Insurance Company, and the other two by the Fidelity Company; each being in the 
sum of $1,000. While the policies were in force the house was damaged by fire. 
The parties wert unable to agree upon an adjustment of the loss, and, as the policies 
provided under such circumstances, an appraisal agreement was entered into, provid- 
ing for the appointing by each party of “a competent and disinterested appraiser,” 
and, in the event of their disagreement, for the appointment of an umpire to whom 
their differences only should be submitted. 

The appraisal agreement further provideéd: 


“The appraisers shall then appraise the loss and damage, stating separately sound 
value and loss or damage to each item. * * * An award in writng, so itemized, of 
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any two, when filed with this company, shall determine the amount of sound value 
and loss or damage.” 

The appraisers and umpire were duly selected; they went upon the premises, 
inspected the damaged building, and filed a written and signed award as follows: 

“We * * * have estimated and appraised the sound value of the property herein 
described and the loss and damage thereto caused by said fire, and our award is as 
follows: ; 

Sound Value. Loss and 
Damage. 
Property described under first item of policies (blank) $275.00 

* « x + * 

Total sound value ; (blank) 
Total loss and damage $275.00” 

The insured declined to accept the award, and instituted two actions against the 
companies named, for the full amounts of the three policies, aggregating $3,000. 
The defendants answered admitting the issuance of the policies, the fire, and a loss, 
but relied upon the award as fixing the loss at $275, which was tendered and refused. 

The case came on for trial before Judge M. S. Whaley and a jury on September 
26, 1927. By consent they were tried together, and by agreement of counsel, the 
jury found one sum as the entire loss and damage. The verdict of the jury was 
for the sum of $540. Judgments were duly entered for proper pro rata amounts. 

Upon the trial the defendants offered in evidence the appraisal agreement and 
the award. The plaintiffs objected to the introduction of the award upon the 
ground that it “was not such an award as was contemplated by the insurance pol- 
icies sued upon and by the statutes of the state, and because the award shows on 
its face that it was incomplete and not according to the statutes or the terms of 
the policy, and especially because the award was not in conformity with section 5602, 
vol. 3, Statutes 1922. After hearing argument upon the objection of the introduction 
of said appraisal, the same was marked for identification and later received in evi- 
dence. * * *” (Note.—lIt will be observed that the objection is entirely wanting in 
specifications, other than that the award did not comply with the statute named, 
which has absolutely no application to the matter in controversy.) 

The attack upon the award upon the possible ground that it did not specify 
the sound value of the building was not urged, the plaintiffs apparently relying upon 
their objection that no notice of the meeting of the appraisers was given to them 
and their dissatisfaction with the amount of the award. They offered evidence tend- 
ing to show that the award was much too low, and persuaded his honor, the trial 
judge, to submit to the jury the question whether, under the circumstances, they 
were entitled to notice of the meeting of the appraisers. No imputation of fraud, 
partiality, or other improper conduct on the part of the appraisers has been 
suggested. 

. first question which the appellants raise, as stated in the brief of counsel 
is: 

“TI, Does the failure of appraisers (acting under the appraisal agreement 
provided for in a standard fire insurance policy) to give notice to the assured of 
the time and place of their meeting for the purpose of fixing the loss and damage 
so affect the award of appraisers as to warrant the court in setting it aside and 
permitting the jury to pass on the damage?” 

In the opinion submitted by Mr. Justice STasLer, this question is answered in 
favor of the appellants, in which conclusion I concur. 

The second question is: 

“II. Is it proper for the jury to decide whether notice of the meeting of the 
appraisers should be given the assured in a particular case?” 

This, too, is answered in favor of the appellants, and in that conclusion I concur. 

The third question is: ® 

“III. In a suit where an award is pleaded as a bar to the action, should the jury 
be allowed the discretion of disregarding the award, if in their judgment the 
amount of the award is inadequate, in a case where there is admittedly no fraud, 
express or implied, and no palpable mistake of fact involved ?” 


This, too, is answered in favor of the appellants, and in this conclusion I concur. 


Any one of these grounds I think, are sufficient to reverse the judgment. 
Opposed-is the position taken by the respondents: 
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“In addition to the foregoing questions, which the appellants say are involved 
in the appeal, there is the additional question as to whether or not the appraisal 
agreement, and the award made pursuant thereof, is such an award as is con- 
templated by the insurance policies and the statute laws of the state. This qnestion 
is raised by the respondents’ motion to sustain the judgment below upon addit ynal 
grounds.” 

In reference to it the proposed opinion declares: 

“This being an action at law, the court will not consider the respondents’ addi- 
tional ground for sustaining the judgment. Bonham v. Bishop, 23 S. C. 105; Lewis 
v. Hinson, 64 S. C. 571, 43 S. E. 15.” 

It is added: 

“However, the question raised was necessarily passed upon by the court in its 
disposal of one of the assignments of error made by the appellant.” 

I assume that this has reference to the second exception, which assigns error 
in refusing the motion of the defendants for a directed verdict in favor of the 
plaintiff for the amount of the award, $275. The award was admitted in evidence, 
whether rightly or otherwise, and was before the jury, showing the loss and damage 
at $275. If the verdict had been for the plaintiffs in that amount, and the plaintiffs 
had appealed, the question of the validity of the award would have been before the 
court; but, as counsel for the plaintiffs declare in their printed brief: 

“This question is raised by the respondents’ motion to sustain the judgment upon 
additional grounds.” 

The record shows that that is the only way in which the matter has been 
presented, and the opinion declares, rightly, that it cannot be so raised, citing cases. 
Besides, it is held in the Aiken Case, 137 S. C. 248, 134 S. E. 870, that if the sound 
value had been given in the award, it should be rejected as surplusage. 

I may say that I did not agree with the conclusion of the court in that case, 
and think that in a case of partial loss it is essential to the validity of an award 
that the sound value of a building be stated, so that the proper ratio of the insurance 
may be determined. That question, however, has been raised only in the mode the 
opinion declares improper. The defect is, if it could be considered, as much against 
the insured as against the insurers, for without it there is no substantial support for 
the verdict. 

I think, therefore, that the judgment should be reversed, and the case remanded 
for judgment under rule 27, or at the least that a new trial be ordered. 


LEE v. ZTNA INS. CO. (No. 3667.) 
Court of Civil Appeals of Texas. Texarkana. 
March 14, 1929. 
15 Southwestern Reporter (2d) 668. 

INSURANCE—EVIDENCE HELD NOT TO MAKE QUESTION FOR JURY 

AS TO INSURER’S WAIVER OF PROVISION SUSPENDING INSUR- 

ANCE DURING DEFAULT IN PAYMENT OF PREMIUM NOTE. 

Where time of payment of note for premium on windstorm insurance policy 
had once been extended, evidence that local agent promised to take up matter of 
obtaining further extension, and let insured know result, but never notified him, 
and that shortly before destruction of property insurer wrote agent to have policies 
returned for cancellation, if note could not be collected, but that agent did not advise 
policyholder of receipt of such letter, did not make question for jury as to insurer’s 
i of provisions in policy and note suspending insurance, if note was not paid 
whe due. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from District Court, Collin County; F. E. Wilcox, Judge. 

Action by Joe G. Lee against the Aitna Insurance Company. From a judgment 
for defendant, plaintiff appeals. Affirmed. 

The appeal is from a judgment denying appellant a recovery of anything on a 
policy insuring him in the sum of $2,100 against “loss or damage by windstorms, 
cyclone or tornado” of a country dwelling house, barn, and certain foodstuff, for 
a period of three years from January 23, 1926. It appeared from evidence heard 
at the trial that the property insured was almost totally destroyed by a windstorm 
which occurred May 9, 1927. It appeared, further, that, at the time said policy 
was issued, appellee issued another policy insuring appellant against loss of the prop- 
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erty by fire. It appeared, further, that, at the time the policies were issued, to cover 
premium due appellee on same, appellant executed two promissory notes for $40.87 
each, payable to appellee’s order November 1, 1926, and November 1, 1927, respect- 
ively, and delivered same to appellee. The policy sued on contained a stipulation 
that, “if any (quoting) single payment promissory note (acknowledged as cash or 
otherwise) given for the whole or any portion of the premium for said policy shall 
not be paid promptly when due, this company shall not be liable for loss during such 
default and the said policy shall lapse until payment is made to this company at 
the Farm Department at Oklahoma City, Oklahoma, and the whole amount of 
installments or notes remaining unpaid on said policy may be declared earned, due 
and payable and may be collected by law;” and each of the notes contained a provi- 
sion as follows: 

“It is hereby agreed that if this note be not paid at maturity said policy shall 
be suspended, inoperative and of no force or effect so long as this note remains 
overdue and unpaid.” 

The note first maturing was not paid when it became due November 1, 1926, 
and at appellant’s request the time for paying it was extended to January 1, 1927. 
It was not paid then, and had not been paid at the time the storm ocurred May 9, 
1927, as before stated. Appellee invoked that fact and the stipulations in the policy 
and notes set out above as a defense against the recovery appellant sought. The 
trial court thought it appeared as a matter of law that appellant was not entitled 
to the relief he sought, and instructed the jury to return a verdict in appellee’s 
favor. Appellant insisted it did not so appear, but that there was evidence which 
would have supported a finding by the jury that appellee was in the attitude of hav- 
ing waived its right to claim that the operation of the policy stood suspended at 
the time of the windstorm, by reason of his failure to pay the note before that 
time. It appears in the record that, as a witness in his own behalf, appellant tes- 
tified that he had “been carrying policies (quoting) in the AStna Insurance Com- 
pany off and on for the last 25 years.” He said he was unable to pay said note 
due November 1, 1926, when it matured, and that he requested Ed Yeatts, appellee’s 
local agent at Josephine, through whom he procured the issuance of the policies 
to have appellee agree to extend the time for payment of the note. Yeatts aft 
ward reported to him that appellee agreed to extend the time for such payment t 
January 1, 1927. The note was not paid then, however, and appellant testified he 
took up with Yeatts “the matter (quoting) of getting further extension. I asked 
him to see if he couldn’t get a further extension of the note. * * * He told m 
that he did not want to see me lose my insurance. He said he would take it up 
with the company and if he could get an extension he would get it, and if he 
couldn’t he would notify me. He did not notify me. I relied on his promise t 
notify me. If the defendant (appellee) or Mr. Yeatts had notified me that the 
would not give me any further extension I would have gotten the money and paid 
the note. He did not at any time notify me that he could not get any further 
extension for me. The defendant company did not notify me that they would not 
grant me further extension.” ‘There was no testimony showing that Yeatts or an) 
one else ever applied to appellee for any further extension of the time for the pay- 
ment of the note, and Yeatts as a witness denied that appellant ever said anythin 
to him about procuring such further extension. In a letter to Yeatts written by 
appellee May 2, 1927, appellee referred to the fact that it agreed to the ext mn 
to January 1, 1927, and then said: 

“However, it is now more than four months since the last maturity date and 
we have never received remittance to cover this item. We do not feel that we 
should be expected to wait any longer on Mr. Lee and would suggest that you give 
the matter your personal attention and, if you find it impossible to collect the note, 
kindly forward us the policies for cancellation.” 

Appellant testified that Yeatts did not show him the letter of May 2, 1927, above 
referred to, nor say anything to him about having received same until after May 
9, 1927, when the windstorm occurred. 


Truett & Neathery, of McKinney, for appellant. 
Thompson, Knight, Baker & Harris, of Dallas, for appellee. 


Wituson, C. J. (after stating the facts as above). The stipulations in the 
policy and notes being valid (North River Ins. Co. v. Reeder [Tex. Civ. App.] 288 
S..W. 257; Equitable Life Assur. Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 
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152 S. W. 625), and it conclusively appearing in the evidence that appellant had 
not paid the note due November 1, 1926, at the time the property was destroyed by 
the windstorm of May 9, 1927, the judgment is not erroneous, unless it appeared 
that there was evidence warranting a finding that appellee waived the right it had 
to invoke the violation of the stipulations as a defense against the recovery appel- 
lant sought. If appellant’s contention that there was such evidence ought to be 
sustained, it must be because that referred to in the statement above authorized such 
a finding; for (as we view it) there was none other of importance to the question 
adduced at the trial. 

Appellant’s view of such evidence seems to be that the jury might have found 
therefrom that for many years he had had appellee to carry insurance for him; 
that at his request, through its local agent, Yeatts, appellee had agreed to extend 
the time of the payment of the note from November 1, 1926, to January 1, 1927; 
that said Yeatts promised to take up with appellee the matter of obtaining a further 
extension of the time for such payment and to let appellee know the result; that it 
appeared from its letter of May 2, 1927, to Yeatts that, whereas appellee may not 
in fact.have agreed to any further extension of the time for the payment of the 
note, and was insisting on ‘the payment of same, it was not claiming that the policy 
had | apsed and was inoperative, but, on the contrary, was treating same as then 
operative and in full force and effect; and that had Yeatts when he received said 
letter of May 2, 1927, advised appellant that appellee was demanding payment of the 
note, he would have paid it before the time when the windstorm occurred. 

\ppellant argues that, having made such findings, the jury would have had 
a right to cenclude therefrom that appellee was in the attitude of having waived 
the stipulations in the policy and notes referred to, and cites Equitable Life Assur. 
Society v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625; Underwood v. Life 
& Annuity Co., 108 Tex. 381, 194 S. W. 585; and Roberts v. Ins. Co. (Tex. Com. 
App.) 221 S. W. 268, as cases supporting that view of the law. 


The holding in the Ellis Case was that a finding that the insurer had waived its 
right to treat the life policy as forfeited was warranted by evidence showing that, 
in correspondence between it and the insured after the time when it had a right to 
regard the policy as forfeited, it recognized same as valid and still in force. Under 
that state of facts the Supreme Court thought the insured was entitled to a rea- 
sonable time within which to accept a proposition based on the then validity of 
the policy the insurer made him in such correspondence, and, the insured having 
died before the expiration of such a time, that the beneficiary named in the policy 
was entitled to recover thereon. A material difference between that case and this 
one, we think, lies in the fact that in this one, contrary to appellant’s view of the 
evidence, there was nothing showing that appellee treated the policy as not sus- 
pended but in force after January 1, 1927, the time to which it had agreed payment 
of the note might be extended. There was in fact no evidence showing appellee 
ever to have been requested to extend the time of payment beyond said January 1, 
1927, or that it ever had any communication with appellant about the note after that 
time. It is argued that it appeared Yeatts had violated his duty in not at once ad- 
vising appellant, on receiving the letter of May 2, 1927, that appellee was insisting 
upon payment of the note. But it seems to us the duty Yeatts violated was one 
he owed to appellee, and not to appellant. 

The holding in the Underwood Case was that a finding that a waiver of a for- 
feiture of a life policy for nonpayment of premium due June 30, 1907, was war- 
ranted by evidence showing the insured had waived the payment of premiums due 
December 31, 1906, and March 31, 1907, and on July 11, 1907, had written the in- 


sured as follows: 

“The premium of $30.75 on your policy No. 1319 became due June 30, 1907, 
and remains unpaid. We are particularly desirous of having you continue your 
insurance with this company, and would respectfully ask that you advise us the 
reason for your not remitting your premium when due.” 

As we view it, the Underwood Case furnishes no greater support than the 
Ellis Case does for appellant’s tontention. 

And we think the Roberts Case furnishes even less support for such conten- 
tion than that furnished by either of the other cases, for the holding in that case 
was predicated on evidence showing the jury had a right to believe that the insurer 
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had agreed in a letter it wrote the insured before he died September 10, 1914, to 
extend the time for the payment of the premium to October 1, 1914. 

We think the action of the trial court in instructing the jury as he did was 
not erroneous, and therefore will affirm the judgment. 


RAGLEY et al. v. NORTHWESTERN NAT. INS. CO. (No. 21603.) 
Supreme Court of Washington. April 18, 1929. 
276 Pacific Reporter 537. 

1. INSURANCE—MANUFACTURE OF LIQUOR IN HOUSE INSURED, 
WHILE “OCCUPIED ONLY FOR DWELLING HOUSE PURPOSES.” 
DID NOT AVOID POLICY, UNLESS MANUFACTURING WAS ONE 
OF PRINCIPAL USES OF HOUSE. 

Under fire insurance policy which insured premises while “occupied only for 
dwelling house purposes,” the manufacture of intoxicating liquor in such dwelling 


at time of fire did not render policy void, unless such manufacturing was one of 
principal uses of dwelling. 


(For other cases, see Insurance, Dec. Dig. § 319[1].) 


2. INSURANCE—-AMBIGUOUS LANGUAGE OF INSURANCE POLICY, IN- 
TENDED TO PROVIDE FOR FORFEITURE OF INSURED’S RIGHTS, 
CONSTRUED FAVORABLY TO INSURED. 

Uncertainty of application in meaning of language of insurance policy, espec- 
ially language therein inteded to provide for forfeiture of rights of insured, is to be 
construed favorably to insured. 

(For other ——e see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—WHETHER LIQUOR WAS BEING MANUFACTURED IN 
INSURED HOU SE AS ONE OF PRINCIPAL USES OF HOUSE HELD 
FOR JURY. 

In action on fire insurance policy for damages to house by fire while being oc- 
cupied by tenant, evidence held not to establish as matter of law that intoxicating 
liquor was being manufactured in house as one of principal uses of house, so as 
avoid policy 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

4. INSURANCE—OWNERS RENTING INSURED HOUSE HELD NOT 
CHARGEABLE WITH MANUFACTURE OF LIQUOR IN HOUSE BY 
TENANT OF WHICH MANUFACTURE THEY HAD NO KNOWI 
EDGE. 
Where owners renting house insured for dwelling house purposes had no caus‘ 

to believe that dvs elling was used for manufacture of liquor, the ay he policy 1 

chargeable witl anufacture of liquor at time of fire, so as to render th 

even though su i manufacture was such as might, as against tenant, te regar 

one of principal uses of house 
(For other cases, see Insurance, Dec. Dig. § 319[1].) 

Department 2. 

Appeal from Superior Court, King County; W. J. Steinert, Judge. 

Action by Max Ragley and another against the Northwestern National 
ance Company. Judgment for plaintiffs, and defendant appeals. Affirmed 

Guy FE. Kelly and Thomas MacMahon, both of Tacoma, for appellant 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, for respondents. 

Parker, J. The plaintiffs, Ragley and Neilsen, seek recovery upon a fire insur- 
ance policy issued by the defendant, insurance company, insuring their dwelling 
house, situated in Seattle, against loss or damage by fire in an amount not exci d- 
ing $1,000, for a three-year term beginning October 1, 1926; the dwelling house 
having been damaged by fire on May 14, 1927. Trial upon the merits in the super- 
ior court for King county, sitting with a jury, resulted in verdict and judgment 
awarding to the plaintiffs recovery in the sum of $466.67, as prayed for, trom 
which the defendant has appealed to this court. . 

Following an appropriate description of the premises by name of street and 
house number in Seattle, the policy specifies the insurance as follows: “$1,000 on 
the shingle roof frame building, while occupied only for dwelling house purposes. 
Other portions of the policy specify a number of conditions, in part, as follows: 
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“This policy, unless otherwise provided by agreement endorsed hereon or added 
hereto, shall be void, * * * if the hazard be increased by any means within the 
control or knowledge of the insured, * * * or if any change other than by the 
death of an insured, take place in the interests, title or possession of the subject 
of insurance (except change of occupants without increase of hazard), whether by 
legal process or by judgment or by voluntary act of the insured, * * * or if a 
building herein described, whether intended for occupancy by owner or tenant, be 
or become vacant or unoccupied and so remain for ten days.” We quote these 
specific conditions as bearing upon the question of whether or not the general words 
above quoted, specifying the insurance “while occupied only for dwelling house 
purposes,” shall be read literally and unqualifiedly. 

At the time of the insurance of the policy and until the damage of the house 
by fire, Ragley held legal title to the premises. During the same period the premi- 
ses were held by Neilsen under contract of sale from Ragley, Neilsen being entitled 
to possession and control of the premises under that contract. The policy was in- 
dorsed by appellant recognizing the existence of that contract and making loss, if 
any, payable to Neilsen and Ragley jointly. On March 20, 1927, Neilsen rented 
the premises to one Wilson for dwelling house purposes. Wilson then commenced 
and continued to use the house exclusively for that purpose in so far as Ragley or 
Neilsen was informed, or had any cause to believe, until the house was damaged 
by fire on May 14, 1927. After the fire, proofs of loss were duly presented to ap- 
pellant and other insurance companies also liable upon concurrent insurance. An 
adjuster for the several isurance companies, including appellant, appraised the total 
fire damage to the house at $2,100, of which it is conceded $466.67 would be an ob- 
ligation of appellant owing to Ragley and Neilsen, unless the policy was rendered 
void and appellant thereby absolved from liability by reason of the use of the 
premises other than for dweling house purposes at the time of the fire. Appel- 
lant’s sole defense is that at the time of the fire the house was used for the un- 
lawful manufacture of intoxicating liquor. 

[1, 2] Counsel for appellant requested the trial judge to give to the jury the 
following instruction: “You are instructed that if you find from the evidence that 
the building covered by the policy of insurance in this action was being used as a 

r the manufacture of intoxicating liquor, your verdict in this case must be 

= 1e judge refused this request, but gave to the jury the fol- 

You are instructed that if you find from the evidence that the 
ed |} i ia ance in this action was being used generally 
f intoxicating liquor or that one of its principal 

<icating liquor, then your verdict in this case must 


defendant. 


Tt 
cy 


tiction: 


avi the jury an erroneous view of the meaning of 
only for dwelling |} 
insurance. It is argued that to render the policy void, the 
her than to show that intoxicating liquor was manufactured 
L of the fire, thougt 
f the princinal uses of the house. It seems to us that this contention 
und. When we consider the great number of uses which may be made 
ise and things which may be done therein incident to its occupancy as a 
t once becomes apparent that the words “occupied only for dwelling 
rposes” are not capable of very exact meaning or application. We are of 
n that the trial judge correctly instructed the jury and correctly refused 
unqualified instruction requested by counsel for appellant. This conclu- 
; support in the rule adopted by this court, in harmony with the rule gen- 
-d to by the courts. that uncertainty of application in the meaning of 
of an insurance policy, especially language therein intended to pro 
forfeiture of the rights of the insured, such language is to be construed 
to the insured. Port Blakely Mill Co. v. Springfield Fire & Marine Ins. 
Co., 59 Wash. 501, 110 P. 36, 140 Am. St. Rep. 863; Mountain Timber Co. v. Lum- 
her Tns. Co.. 99 Wash. 243, 169 P. 591. 

[3. 4] It is contended that the evidence is such as to call for a disposition of 
the case upon the merits in favor of appellant as a matter of law, and that the 
trial court should have so adjudged in response to appellant’s motion for judgment 

ithstandine the verdict. There was some rather convincing testimony to the 


that Wilson, who was occupying the house as Neilsen’s tenant, was, at the 


1OUuse purposes.” used in the p licy 


1 not to the extent of such manufacture 
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time of the fire, manufacturing intoxicating liquor therein; but we think the evi- 
dence was not such as to call for deciding as a matter of law that intoxicating 
liquor was being manufactured in the house as one of the then principal uses of the 
house. We have this additional fact appearing in the evidence, so as to warrant 
the jurors in believing, as they evidently did, that the house was rented by Neilsen 
to Wilson for dwelling house purposes; that neither Ragley nor Neilsen had any 
cause to believe that the house was going to be used for any other purpose; and 
that neither of them had any cause to believe, at any time up to the time of the 
occurrence of the fire, that the house was used for any other purpose. Under such 
conditions, neither Ragley nor Neilsen would be chargeable with the manufacture 
of liquor in the house at the time of the fire, even though such manufacture was 
such as might, as against the tenant Wilson, be regarded as one of the principal uses 
of the house by Wilson. Nebraska & I. Ins. Co. v. Christiensen, 29 Neb. 572, 45 
N. W. 924, 26 Am. St. Rep. 407; Obermeyer v. Phoenix Ins. Co., 217 Ky. 590, 290 
S. W. 500; Colker v. Connecticut Fire Ins. Co., 218 Ky. 124, 290 S. W. 1073. The 
policy seems plainly to contemplate that the house might be occupied by a tenant. 
We think the duty of Ragley and Neilsen went no further than that they would 
not rent the premises to any one other than for “dwelling house purposes,” and 
would not knowingly permit its use for any other purpose. 

We conclude that appellant is not entitled to a new trial because of error in 
the instructions; also, that appellant is not entitled to judgment notwithstanding 
the verdict. 

The judgment is affirmed. 

Mitchell, C. J., and Main, Millard, and French, JJ., concur. 


BACHE et ux. v. GREAT LAKES INS. CO. et al. (No. 21530.) 
Supreme Court of Washington. April 12, 1929. 
276 Pacific Reporter 545. 

1. INSURANCE—PROCURING NEW FIRE INSURANCE, TO COMMENCE 
BEFORE EXPIRATION OF EXISTING INSURANCE WITHOUT IN- 
TENT TO ACQUIRE ADDITIONAL INSURANCE CONSTITUTES VOL- 
UNTARY CANCELLATION OF EXISTING INSURANCE. 

The procuring of new fire insurance by owner or by his business agent author- 

ized so to do for a term commencing before expiration of term of existing insur- 

ance, with intent to have new insurance take place of existing insurance and not 
thereby to acquire additional insurance, constitutes in law an effective voluntary 
cancellation of existing insurance. 

(For other cases, see Isurance, Dec. Dig. § 240.) 

2. INSURANCE—MORTGAGE COVENANTS HELD NOT TO AUTHORIZE 
MORTGAGEE TO TAKE NEW INSURANCE AND THEREBY CANCEL 
EXISTING POLICY. 

That mortgage contained covenants requiring mortgagors to keep buildings in- 
sured in company to be named by mortgagee, that all policies should be deposited 
with mortgagee and contain standard mortgage clause in favor of mortgagee, and 
that mortgagee should have right to procure insurance on mortgagors’ failure to 
do so, held not to constitute mortgagee agent of mortgagors’ successors with au- 
thority to substitute new insurance and thereby effect cancellation of existing pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 


3. INSURANCE—WHETHER PROPERTY WAS INSURED UNDER ORIGI- 
NAL FIRE POLICY OR POLICIES SUBSTITUTED THEREFOR WITH- 
OUT AUTHORITY BY MORTGAGEE HELD DETERMINABLE INDE- 


PENDENTLY OF ALLEGED RATIFICATION (REM: COMP. STAT. § 
7154) 


Where mortgagee’s act in taking out new fire insurance on mortgaged prop- 
erty to take effect on date of notice from another company that existing policy 
would be canceled five days thereafter as provided by Rem. Comp. Stat. § 7154, 
was unauthorized by mortgagors’ successors, question of whether original or sub- 
stituted policies were in force at time of fire occurring within the five-day period, 





Fire | Bache v. Great Lakes Ins. Co. 319 


held determinable on facts then existing independently of alleged ratification by mort- 
gagors’ successors of mortgagee’s act occurring long after. 


(For other cases, see Insurance, Dec. Dig. § 238[2].) 


4, INSURANCE—ANY CUSTOM OF MORTGAGEE TO SUBSTITUTE NEW 
INSURANCE FOR EXISTING INSURANCE WAS NOT BINDING ON 
MORTGAGORS OR THEIR SUCCESSORS WITHOUT KNOWLEDGE 
THEREOF. 

In absence of evidence that original mortgagors or their successors in interest 
had knowledge of any custom of mortgagee to substitute fire insurance in other 
companies for existing insurance, such custom was not binding on them 

(For other cases, see Insurance, Dec. Dig. § 238[2].) 

Department 2. 


Appeal from Superior Court, King County; Austin E. Griffiths, Judge. 

Actions by John B. Bache and wife against the Great Lakes Insurance Company 
and others. Judgments for plaintiffs, and defendants appeal. Reversed. 

Fred G. Clarke, of Seattle, for appellants. 

Poe, Falknor, Falknor & Emory and Roberts & Skeel, all of Seattle, for re- 
spondents. 

PARKER, J. By these four actions, consolidated for the purpose of trial in the 
supe! rior c urt, and also for the purpose of disposition upon appeal in this court, 
the plaintiffs, Bache and wife, seek recovery upon four fire insurance policies issued, 
one by a of the four defendant insurance companies. Trial upon the merits 
in the superior court, sitting without a jury, resulted in findings and judgments 
awarding to Bache and wife recovery upon each of the policies ‘for the full amount 

from which each of the insurance companies has appealed to this court. 

facts are but little in dispute, and may be fairly summarized as follows: 
On August 24, 1926, o, the n owners of the property in question executed and de- 
livered to the People’s Savings & Loan Association a‘mortgage thereon to secure 


an indebtedness owing by them to it in the sum of $15,000. The mortgage contained, 


among other provisions, the following : 

“The mortgagors covenant with the mortgagee as follows: * * * To keep all 
buildings in good repair and continuously insured in a company to be named by 
mortgagee in a sum not less than Fifteen thousand and no/100 dollars. 

Tt is further agreed that all insurance policies up: n the property herein de- 

shall be deposited with The People’s Savings & Loan Association and shall 
Standard Mortgage Clause in favor of the mortgagee, its successors 


* * - Y « 
uld the mortgagors fail to keep any of the foregoing covenants, then the 
e may at its option carry out the same; and all ‘its expenditures therefor 
raw interest until repaid at the rate of ten per cent per annum, shall be 
able by the mortgagors on demand. * * *” 

February 15, 1927, the owners who had executed the mortgage conveyed 
the property to Bache and wife, subject to the mortgage, and, of course, subject 
to the conditions of the mortgage above quoted. On May 25, 1927, there was in 
force a policy of insurance issued by the People’s National Fire Insurance Com- 
pany upon the buildings situated upon the property in the sum of $3,000, payable, 
in case of loss, to the owners, Bache and wife, or to People’s Savings & Loan 
Association, mortgagee, as its interest may appear. On that day the People’s Na- 
tional Fire Insurance Company caused to be served upon the People’s Savings & 
Loan Association, the mortgagee, notice of cancellation of its policy, which notice 
reads in part as follows: 

“Five days from the date of service of this notice said policy and the whole 
thereof, including the mortgage agreement, will stand cancelled, without further 
notice, and thereafter be null and void and no liability will exist thereunder.” 

Accompanying this notice there was returned the amount of the unearned prem- 
ium theretofore paid upon the policy. The service of this notice and the return 
of the unearned premium were done looking to the cancellation of the policy, under 
section 7154. Rem. Comp. Stat. Promptly upon receipt of the cancellation notice, 
not later than May 26, 1927, the association, assuming to act for itself and as agent 
for Bache and wife, procured from, and caused to be issued by, each of these four 
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defendant insurance companies a policy insuring the buildings situated upon the 
property in the sum of $750, for a term of three years commencing May 25, 1927, 
the date of the cancellation notice. These four policies were procured by the assoc- 
iation with intent that they immediately take effect in place of the $3,000 policy is- 
sued by the People’s National Fire Insurance Company, and that the insurance evi- 
denced by that policy be then terminated. On May 28, 1927, a fire occurred which 
resulted in the total destruction of the buildings upon the property. The notice of 
cancellation was not served upon Bache and wife, the owners and mortgagors, nor 
did they learn of such notice or acts of the association assuming to cancel the ex- 
isting insurance and procure the new insurance until after the fire. 

On September 16, 1927, after duly presenting proof of loss to the People’s Na- 
tional Fire Insurance Company and its denial of liability, made upon the theory 
that its policy had been terminated by consent not later than May 26, 1927, Bache 
and wife commenced an action in the superior court for King county seeking re- 
covery against that company upon its policy. This they claim was done as a matter 
of precaution on their part; they being uncertain as to whether that company’s 
liability legally terminated prior to the fire. About the same time of presenting 
proof of loss to the People’s National Fire Insurance Company, and prior to com- 
mencing action against that company, Bache and wife also duly presented proof 
of loss to these four defendant insurance companies upon each of their $750 poli- 
cies. 

On December 29, 1927, Bache and wife entered into an adjustment agreement 
with the People’s National Fire Insurance Company, and several other insurance 
companies which were concededly liable under their respective policies for addition- 
al insurance. The People’s National Fire Insurance Company, by the agreement 
which was a settlement agreement as between Bache and wife and the People’s Na- 
tional Fire Insurance Company, admitted the loss and the amount thereof, as the 
other insurance companies did, but denied its liability, upon the ground that its pol- 
icy had, by the act of the association in procuring for Bache and wife and itself 
the four $750 policies from these four defendant companies in place of its policy 
not later than May 26, 1927, effected a voluntary cancellation of its policy. It was 
therein agreed as follows: 


“It is understood and agreed by and between all of the parties to this agree- 
ment that any sum paid hereunder by the People’s National Fire Insurance Company 
is paid without any admission upon its behalf of liability, but solely for the pur- 
pose of avoiding litigation, and shall not be construed as a waiver on the part of 
said company to assert, m the proceedings to be instituted against the four last 
above named companies [these defendants], that in truth and in fact there was no 
liability on the part of the People’s National Fire Insurance Company, nor shall 
anything herein contained prevent any of the parties to this agreement from con- 
tending that the policies written by said four last above named companies were in 
effect at the time of said fire’—it being further agreed that actions should be com- 
menced in the superior court for King county in the name of Bache and wife 
against each of these four defendants, naming them, for the benefit of the People’s 
National Fire Insurance Company, seeking recovery upon each of their $750 policies 
dated May 25, 1927; it being further agreed that any recovery obtained in such ac- 
tions against these four defendants should be accounted for by Bache and wife 
to the People’s National Fire Insurance Company in such manner that it be reim- 
bursed for its settlement with Bache and wife. 


In June, 1928, Bache and wife commenced these four actions, seeking recovery 
from these four defendant insurance companies upon each of their $750 policies 
for the loss occasioned by the burning of the building upon the property. The ac- 
tion commenced by Bache and wife against the People’s National Fire Insurance 
Company upon its $3,000 policy has been treated as abandoned. On January 16, 
1928, the $15,000 mortgage upon the property, having been satisfied, was formally 
released by the People’s Savings & Loan Association, and it thereupon ceased to 
have any interest in this litigation, though it was up to that time a party to these 
actions because of its interest as mortgagee. Thereafter these actions were con- 
solidated and brought to trial in the superior court resulting in judgments in favor 
of Bache and wife and against each of the defendant insurance companies award- 
ing recovery as above noticed. It is apparent that this is, in substance, a contro- 
versy between Bache and wife in behalf of the People’s Nation:| Fire Insurance 
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Company and the four defendant insurance companies, as to whether the $3,000 pol- 
icy of the People’s National Fire Insurance Company was in force at the time 
of the fire, or the $750 policies of the four defendant insurance companies were in 
force at the time of the fire. 

[1] As we understand counsel, it is conceded that the procuring of new insur- 
ance by an owner, or by his agent authorized so to do, for a term commencing 
before the expiration of the term of existing insurance, with intent to have the 
new insurance take the place of the existing insurance, and no intent to thereby. ac- 
quire additional insurance, constitutes in law an effective, voluntary cancellation of 
the existing insurance. This, we think, is recognized to be the law in our decisions 
in Finley v. Western Empire Ins. Co., 69 Wash. 673, 125 P. 1012, Tacoma Lumber 
& Shingle Co. v. Fireman’s Fund Ins. Co., 87 Wash. 79, 151 P. 91, and Violette v. 
{nsurance Co. of Pennsylvania, 92 Wash. 685, 159 P. 896, 161 P. 343. So, our prob- 
lem in its final analysis is, Did the association mortgagee possess power as agent 
of Bache and wife to effectively cause their voluntary cancellation of the existing 
$3,000 policy of the People’s National Fire Insurance Company before the occur- 
rence of the fire on May 28, 1927. It is plain that neither Bache nor his wife per- 
sonally caused any such voluntary cancellation of that policy. 

[2] We have seen that it was covenanted in the mortgage, that the mortgagors 
were to keep the buildings insured in a company to be named by the mortgagee; 
that all policies should’ be deposited with the mortgagee and contain the standard 
mortgage clause in favor of the mortgagee; and that the mortgagee should have 
the right to procure the insurance upon the failure of the mortgagors to do so. 
These mortgage provisions seem to constitute the principal agency authority of the 
association to cause to be substituted the new insurance and thereby effect cancel- 
lation of the existing $3,000 policy of the People’s National Fire Insurance Com- 
pany. This we think did not constitute the association mortgagee the agent of 
Bache and wife for that purpose. This problem, presented, in substance, as it is 
here presented, was well considered by the Supreme Court of Idaho in McDonald 
v. North River Insurance Co., 36 Idaho, 638, 213 P. 349. An automobile was pur- 
chased by McDonald from Folts Motor Car Company, which company retained a 
lien in the nature of a mortgage to secure a part of the purchase price, apparently 
as the law of Idaho authorized. McDonald agreed to insure the car and make the 
policy payable to the motor car company, as its interest might appear; further 
agreeing that, in case the insurance was not procured, the company might procure 
it and charge the cost thereof against him. Such policy was procured. There- 
after the motor car company, or rather its assignee, assuming to act for itself 
and as agent for McDonald, consented to the cancellation of the policy and ob- 
tained another policy. Holding that such cancellation was ineffectual as against 
McDonald, Chief Justice Budge, speaking for the court, said in part: 


“The relationship existing between the respondent and the Folts Motor Car 
Company is similar to that of mortgagor and mortgagee or pledgor and pledgee. 
Of this relationship appellant had full notice when the policy was issued, and made 
the same payable to respondent and Folts Motor Car Company as their interest 
might appear. Under these circumstances, notice of cancellation of the policy to, 
or the surrender of the policy by, the Folts Motor Car Company would not be 
notice to respondent, neither would a surrender of the policy by the Folts Motor 
Car Company defeat the right to recover thereon.” 


This view of the law seems well supported by the authorities therein reviewed, 
both as to the agency power of the motor car company or its assignee to receive 
notice of cancellation and as to it voluntarily consenting to cancellation of the 
policy. Observations made in our decision in Tacoma Lumber & Shingle Co. v. 


— Fund Ins. Co., 87 Wash. 79, 151 P. 91, are in harmony with this view of 
the law. 


_ Counsel for appellants particularly stress the provisions of the mortgage re- 
quiring the “mortgagor to keep all buildings continuously insured in a company 
to be named by mortgagee,” and also the right of the association mortgagee to 
have possession of the policy or policies. As to the former, there is nothing to 
indicate, and it is not claimed, that the People’s National Fire Insurance Company 
was not named and chosen by the association mortgagee. We do not think its 
right went so far as to enable it to change its choice.of insurance company or 
companies during the specified term. As to the association mortgagee’s right of 
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possession of the insurance policy or policies, we do not think such right evidences 
any intent on the part of the mortgagors to make the association mortgagee their 
agent for the purpose of canceling such insurance during the specified term. It 
may be that the relation of the parties to the mortgagee was such that the assoc- 
iation mortgagee could be considered as the agent of Bache and wife, the mortga- 
gors, to the extent of enabling the association to procure new insurance to take 
effect upon the expiration of the specified term of the existing insurance, when the 
term of the existing insurance would be about to expire with the likelihood of the 
mortgagor neglecting to procure new insurance; but that is not a question here to 
be considered. 

[3] Some contention is made in behalf of appellants rested upon the theory of 
ratification by Bache and wife of the procuring of the four $750 policies issued 
by the defendant companies in place of the $3,000 policy issued by the People’s Na- 
tional Fire Insurance Company. All that was done by Bache and wife, which is 
relied upon as ratification, occurred by their entering into the compromise settle- 
ment agreement with the People’s National Fire Insurance Company and the bring- 
ing of this action against defendant insurance companies long after the attempted 
cancellation of the existing $3,000 insurance policy by the association mortgagee. In 
view of the peculiar nature of this controversy, it being a mere question of whether 
or not the $3,000 policy of the People’s National Fire Insurance Company or the four 
$750 policies of defendant insurance companies were in force at the time of the 
fire it seems to us the controversy must be determined as between the insurance 
companies upon facts existing at the time of the alleged cancellation and substitu- 
tion of the insurance. The existing policy was canceled or it was not canceled at 
that time, and we think the defendant insurance companies have a right to have 
that question determined upon facts then existing. 

[4] Some contention is made in behalf of the People’s National Fire Insurance 
Company rested upon the theory that the exercise of the claimed agency author- 
ity of the association in procuring the four new policies from the defendant com- 
panies in place of the existing policy of the People’s National Fire Insurance Com- 
pany, was in accordance with a custom binding upon Bache and wife, mortgagors. 
The evidence fails to show that the original owner mortgagors or Bache and wife, 
their successors in interest, had any knowledge of any such custom, nor is the evt- 
dence such as to bind them to any such general custom, though there is some evi- 
dence that the association did often cause new insurance to be written in place of 
expiring insurance to become effective upon the expiration of the expiring term, 
without consulting its mortgagors. 

We conclude that the judgment must be reversed upon the ground that the 
four policies of the defendant companies were not in force at the time of the fire. 
It is so ordered. 


Mitchell, C. J., and Beals, Millard, and French, JJ., concur. 


KENDRICK MERCANTILE CO. v. FIRST NAT. BANK OF COLVILLE et al. 
(No. 21640.) 
Supreme Court of Washington. April 22, 1929. 
276 Pacific Reporter 559. 
INSURANCE—DEFENDANTS HELD ENTITLED TO PRIORITY OVER 
PLAINTIFF OUT OF PROCEEDS OF INSURANCE ONLY FOR 
STUMPAGE ON POLES CUT UNDER PLAINTIFF°S MANAGEMENT. 


Defendants sold certain timber lands and agreed with purchasers that latter 
might remove timber upon paying specified stumpage on all cedar poles and logs 
removed, and also took a chattel mortgage to cover all lumber manufactured from 
timber cut. By agreement between the parties, plaintiff, to whom operators were 
indebted in large amount for supplies furnished, took charge of the work and paid 
the cost of production and transportation of the poles. Thereafter C., who had 
purchased all cedar poles cut and to be cut, took out insurance covering such poles, 
and subsequently a forest fire destroyed nearly all the poles. Held that defendants 
claim to proceeds of insurance after deductions of C’s claims was superior to claims 
of plaintiff only to extent of amount due for stumpage on poles cut under plain- 
tiff’s management. 

(For other cases, see Insurance, Dec. Dig. § 580{1].) 

Department 1. 
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Appeal from Superior Court, Stevens County; R. M. Webster, Judge. 

Action by the Kendrick Mercantile against the First National Bank of Col- 
ville and others. Judgment dismissing action, and plaintiff appeals. Reversed, with 
directions. 

Newton Henton, of Spokane, for appellant. 

W. H. Jackson, of Colville, for respondents. 

Beats, J. The facts giving rise to this litigation are extremely complicated. 
There is, however, little dispute concerning the facts, and a comparatively brief 
statement thereof will be sufficient. 

On January 6, 1925, defendants Waddell, being the owners of timber lands in 
Stevens county, entered into a written contract with Charles and John Palm where- 
by the Palms were to purchase the lands for $11,000 payable in installments the 
last of which to become due May 1, 1926. At approximately the same time Mr. 
Waddell agreed that the Palms might remove the timber upon paying a specified 
amount as stumpage for all logs and cedar poles so removed, the Palms at the same 
time executing a chattel mortgage to the Waddells covering all lumber to be manu- 
factured from timber cut from the property and all cedar poles removed there- 
from. This mortgage seems to have been given to secure payment of notes given 
by the Palms in connection with their original contract of purchase of the land, 
and provided for a release of the mortgage upon payment to the Waddells of the 
stumpage called for in the agreement which permitted the removal of the timber. 

The Palms, being without means and expecting to pay for the land and timber 
out of the profits of the operation, entered into a contract with the Bert West Lum- 
ber Company (hereinafter referred to as the Lumber Company), whereby that cor- 
poration agreed to purchase the lumber to be manufactured from the timber. The 
Palms also entered into a contract with B. J. Carney & Co. (hereinafter referred 
to as Carney & Co.) by the terms of which that corporation agreed to purchase 
the cedar poles to be cut from the land. In both of these contracts it was pro- 
vided that all advances and payments made by the respective purchasers therein 
named, should be by them made to the defendant First National Bank of Colville 
(hereinafter referred to as the bank), as joint agent of the Waddells and of the 
Palms. 

The Palms forthwith commenced operations, both the Lumber Company and 

arney & Co. making advances to the bank for the purpose of providing money 

with which the Palms could pay their expenses. The Palms, thus starting on the 
wrong side of the ledger, were never able to work themselves out of the red, and 
after paying the cost of production of lumber and poles there was nothing left to 
apply upon the stumpage due Mr. Waddell. In December, 1925, the Palms executed 
to the Waddells a second chattel mortgage providing for an increase in the amount 
of stumpage which the Palms were thereafter to pay, the increase to apply on past- 
due stumpage. In other words, the Palms, having been under the first arrange- 
ment unable to pay Mr. Waddell anything on account of stumpage, agreed that 
thereafter they would pay him a larger amount than they had been obligated to 
pay him under the first agreement. 

The inevitable occurred. By April, 1926, the entire proposition was in almost 
inextricable confusion. Mr. Waddell had received nothing. There were labor 
claims against the lumber which had been manufactured and which was ready for 
delivery to the Lumber Company. The Palms were indebted to plaintiff in excess 
of $1,500 for supplies furnished them for use in their operations. All parties agreed 
that drastic measures must be taken if the operation was not to result in a con- 
siderable loss to all concerned. Representatives of all interested parties met, and 
the Palms, who were evidently honest and conscientious in desiring to pay their 
creditors, offered to continue to work, without receiving any of the proceeds, until 
their debts should be paid. 

Plaintiff agreed to continue furnishing supplies to the Palms, without which 
supplies they could not proceed, and also to advance money which might be neces- 
sary to pay labor. The labor claimants released their right to lien the cut lumber, 
whereupon the Lumber Company paid a balance which was due on account of the 
lumber which had been cut. The Palms agreed to continue work, without compen- 
sation, getting out poles to be sold to Carney & Co., plaintiff to pav the cost of pro- 
duction and transportation of the poles to the railroad, Carney & Co. to pay the 
stumpage due Mr. Waddell, and after deduction of that item and other items which 
it was to receive, to pay the balance to appellant, which would prorate what it 
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should receive from Carney & Co. between the men who had released their right 
to lien the lumber produced from trees they had cut and itself, until these respective 
claims should be liquidated. The amounts due all parties, respectively, were defi- 
nitely agreed upon, and concerning the same there is no dispute. 

On May 11, 1926, the following letter, which is in evidence, was written to 
plaintiff by defendants: 

“The First National Bank. 
“Colville, Wash., May 11, 1926. 

“Mr. F. M. Turner, Northport, Wash. Dear Sir: Since receiving your letter of 
May 5th, in regard to the Palm Brothers matter, I have gone into the matter of 
costs with various old operators and I am of the opinion that I will not be getting 
anywhere toward recovering what I have in the deal in any less stumpage allowance 
than that submitted by Mr. Spedden at the time he was in Northport; that is, of 
an advance on the railroad as follows: 

9¢ per foot for 8/’—45 
uv¢ per foot for 8/’—35 and 40 
6¢ per foot for 7”/—35 
5%¢ per foot for 7”—30 
3¢ per foot for 6/’—30 and 25 

“The deal has gotten to a place where I have to figure very closely on both the 
cedar and the white pine in order to get anything and pole contractors tell me 
that the above figures leave a very good margin over what this work can be con- 
tracted for to reimburse Mr. Slauson in the way of collections on the accounts ow- 
ing to him and to the labor. 

“The advances mentioned above are to be made by the Carney Pole Company 
and handed by Mr. Slauson to cover expense of placing such poles on the railroad 
right-of-way, with all claims excepting stumpage paid to that point. If Mr. Slauson 
cannot see his way clear to handle it on this basis, I shall be pleased to know it 
at once, as I must then get my affairs with the Palm Brothers in the best shape 
for the protection of my interests. 

“Very truly yours, 
“H. Waddell, President.” 

After the writing of this letter a slight modification of the stumpage rate was 
agreed upon, and the Palms proceeded to cut poles, appellant furnishing supplies 
and paying the labor as it had agreed to do. A few poles were delivered to Carney 
& Co., who paid plaintiff the agreed price thereof. On June 28, Carney & Co. 
paid plaintiff $500 as an advance on poles which were then in the woods, and 
Carney & Co. took out insurance covering pples cut and to be cut, charging the 
premiums to the Palm account. During the month of July, 1926, the entire oper- 
ation was terminated by a forest fire, which burned over the land and also destroyed 
all or nearly all of the cut poles upon which the advance to plaintiff had already 
been made. Carney & Co. collected the insurance money, the policies having been 
made payable to it, and credited the Palms with the contract price of the poles 
destroyed less the cost of transporting the same from the woods where the poles 
were burned to its plant. At this time’ there was unquestionably due to the Wad- 
dells as stumpage under the last agreement made between all the parties, whereby 
plaintiff was to take charge of the operations, the sum of $948.5714. Plaintiff 
claimed as due it the sum of $1,004.64, upon which it credited the $500 advanced by 
Carney & Co. Carney & Co., after making certain disbursements out of this fund, 
the right to make which plaintiff does not dispute, paid the balance remaining, in 
the sum of $1,222.86, to defendant bank. 

Plaintiff, believing that it should have received the balance due it in the sum 
of $504.64 out of this fund which was paid to defendants, brought this suit pray- 
ing judgment for that amount, claiming that under its agreement with defendants 
Carney & Co. should have paid to plaintiff the amount it claims, plaintiff making 
no contention that it had any agreement with Carney & Co., but alleging that its 
agreement was with defendants. 

The trial resulted in the denial of any relief to plaintiff, and from a judgment 
dismissing the action plaintiff appeals. 

Appellant contends that the court erred in making findings in favor of re- 
spondents, and in refusing to make certain findings requested by appellant. No 
error is assigned on the admission or rejection of evidence, and the question before 
us is, Does the evidence support the judgment? 
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The trial court found that Carney & Co. insured the poles because the chattel 
mortgages from Palm Bros. to respondents Waddell called for such insurance. It 
is altogether possible that Carney & Co. would have taken out insurance on the 
poles for the reason assigned by the trial court had no other reason existed for 
doing so, but it appears from the evidence that the primary motive of Carney & 
Co. in taking out this insurance was to protect itself against loss, the protection 
which respondents might receive under the policies being incidental. The total 
amount of insurance collected by Carney & Co was $3,629. 65, out of which money 
Carney & Co. first balanced its own account with the operation, including the $500 
it had advanced to plaintiff, the balance of the fund being paid to respondents as 
above stated. The trial court found that at the time of the fire there was due 
and owing to respondents Waddell by way of stumpage on poles produced prior 
to the time appellant assumed management of the work the sum of $1,056.391%4 and 
the sum of $948.57%4 by way of stumpage on account of poles cut after appellant 
was in charge. There was also a small sum due Mr. Waddell for 43 poles for 
which Palm Bros. had received payment from appellant. 

The trial court was of the opinion that the chattel mortgages executed from the 
Palms to respondents Waddell vested these respondents with a claim to the entire 
proceeds of the insurance policies superior to any claim thereto on the part of 
appellant.. In this we believe the trial court erred. It seems clear that whatever 
the legal effect of the chattel mortgages might be under other circumstances, re- 
spondents cannot now assert by virtue thereof a claim on the proceeds of the in- 
surance policies on account of stumpage on poles cut prior to the agreement under 
which appellant took charge of the work, superior to appellant’s right. The insur- 
ance policies were taken out by Carney & Co. after the date appellant took charge, 
and the premiums were paid by that company to be charged to the proceeds of poles 
cut by appellant. The policies were therefore to be paid for out of the results of 
appellant’s operations. Respondents should have received out of the proceeds of 
the insurance policies the full amount due respondents Waddell on account of 
stumpage on the poles cut under appellant’s management, in the sum of $948.57. 
We hold appellant’s claim on the fund comes next to the amount due respondents 
for this stumpage, and that appellant should have received the balance of the $1,- 
222.86 which was paid to respondents by Carney & Co. 

The judgment appealed from is reversed, with directions to enter a judgment 
in accordance with this opinion. 

Mitchell, C. J., and Fullerton, Tolman, and Holcomb, JJ., concur. 


JACKSON v. GRANGE MUT. FIRE INS. CO. (No. 6468.) 
Supreme Court of Appeals of West Virginia. April 30, 1929. 
148 Southeastern Reporter 125. 

\. INSURANCE—BREACH OF CONDITION INCREASING RISK AS TO 
ONE CLASS OF PROPERTY INCLUDED IN FIRE INSURANCE CON- 
TRACT WORKED FORFEITURE OF ENTIRE CONTRACT. 

Where two or more classes of property, separately valued, and upon which a 
gross premium is paid, included in a contract of fire insurance, are so situated in 
respect to each other that the risk is common to all, then the breach of a condi- 
tion increasing the risk as to one works a forfeiture of the entire contract. 

(For other cases, see Insurance, Dec. Dig. § 309.) 

2, INSURANCE—PROVISION THAT NO CONDITION WAS VALID UN- 
LESS STATED IN BODY OF FIRE POLICY OR ATTACHED THERE- 
TO HAS NO APPLICATION TO FARMERS’ MUTUAL POLICIES 
(CODE 1923, c. 34, § 69; c. 55, § 18). 

Section 69, c. 34, Code 1923, which provided that, in all fire insurance policies 
made by companies chartered by or doing business in this state, no condition should 
be valid unless stated in the body of the policy or attached thereto, had no appli- 
cation to policies issued by farmers’ mutual fire insurance companies, under the pro- 
visions of section 18, c. 32, Acts 1908 (section 18, c. 55, Code). 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 

Error to Circuit Court, Upshur County. 

Action by H. M. Jackson against the Grange Mutual Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error, and plaintiff cross-assigns er- 
ror. Reversed and rendered. 
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Young & McWhorter, of Buckhannon, for plaintiff in error. 

J. M. N. Downes, of Buckhannon, for defendant in error. 

LivELy, J. This is an action by H. M. Jackson seeking recovery on a policy 
issued by the Grange Mutual Fire Insurance Company. Judgment was rendered in 
favor of the plaintiff in the sum of $1,125.66, and this writ tollowed. 

It appears from the agreed statement of facts, upon which the case was submit 
ted to the trial court in lieu of a jury, that the defendant, a farmers’ mutual fire in- 
surance company, on September 23, 1922, issued a $3,000 policy to the plaintiff, $2,000 
of which applied to a barn and $1,000 to personal property contained therein; that 
a gross premium of $15 covering both items of insurance was paid by plaintiff, and 
that the policy was renewed annually by the payment of the gross premiums up to 
and including the date of the destruction of the property by fire, November 17, 
1926; that before August 24, 1926, the defendant’s liability as to the barn was re- 
duced to $1,500; that on the date last mentioned the plaintiff secured an additional 
policy on the barn for $1,000 in another company; that the constitution and by- 
laws of the defendant contain the following provision: “Any member taking addi- 
tional insurance on property insured by this company, without first securing the 
consent of the executive committee through the secretary, vitiates the policy issued 
by this company, from the time such additional insurance policy was issued on the 
property.” The consent of the defendant to additional insurance had not been ob- 
tained by the plaintiff. A copy of defendant’s by-laws was not attached to or print- 
ed on the policy issued to the plaintiff. 

The trial court took the view that the condition respecting additional insurance 
avoiding the policy affected only the first item, namely, the barn, and held that 
plaintiff was entitled to recover the insurance on the personal property. The de- 
fendant contends that the court erred in so holding. 

[1] There are a number of rules for determining the divisibility of an insur- 
ance contract covering two or more items of property. 14 R. C. L. § 114, p. 939. 
The weight of authority, and sound reason, supports the rule that, where the dif- 
ferent classes or items of property, separately valued, are so situated in respect to 
each other that the risk is common to all, then the breach of a condition increasing 
the risk as to one works a forfeiture of the entire policy. Bond v. Insurance Co., 
83 W. Va. 105, 97 S. E. 692; 3 Cooley’s Briefs on Insurance (2d Ed.) p. 2996; 26 
C. J. § 349, p. 277; Mortt v. Liverpool & London & Globe Insurance Co., 192 N. C. 
8, 133 S. E. 337, 47 A. L. R. 695. According to the agreed statement of facts, all 
the property covered by the policies was exposed to the same risk and was de- 
stroyed by the same fire. The trial court erred in holding that the contract of in- 
surance was not vitiated in entirety. 

[2] The plaintiff cross-assigns as error the trial court’s action in refusing to 
permit a recovery for the insurance on the barn. It is maintained that the con- 
dition relating to the securing of additional insurance could not affect the right 
of the plaintiff to recover because it was not made a part of the policy as required 
by section 69, c. 34, of the Code of 1923, providing that: “In all policies of insur- 
ance issued against loss by fire, made by companies chartered bv or doing business 
in this state, no condition shall be valid unless stated in the body of the policy or 
attached thereto.” 

Section 69, c. 34, was enacted by the Legislature in 1907. In 1908 (Acts 1908, 
c. 32), chapter 55 of the Code relating to unincorporated, nonstock associations, 
including mutual fire insurances, was amended and re-enacted, in so far as it relat- 
ed to the organization and operation of farmers’ mutual co-operative insurance 
companies and fraternal beneficiary societies. Section 18 of the act provided that: 
“The insurance contracts of all such companies [farmers’ mutual fire insurance com- 
panies] shall be made to conform to the provisions of this chapter and shall con- 
sist of the policy proper, constitution and by-laws of the company, all endorse- 
ments made on or attached to the policy, such parts of the application as are 
attached to or incorporated in the insurance contract, and any premium note or 
other policy obligation given by a member, all of which shall be binding on the 
insured as long as he remains a member or policv holder of the company.” In 
1923 (Acts 1923, c. 18), the Legislature repealed section 69 of chapter 34 of the 
Code, and provided a standard form of fire insurance policy, especially exempting 
farmers’ mutual fire insurance companies from the operation of the newly enacted 
section. . : 

The contention of the plaintiff regarding the application of section 69, c. 34, 
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of the Code of 1923, to the policy in question, is untenable, in view of the subse- 
quent legislation relative to farmers’ mutual fire insurance contracts. Easter v. 
Brotherhood of American Yoeman, 172 Mo. App. 292, 157 S. W. 992. At the date 
of its passage in 1907, section 69, incorporated in the General Insurance Law of 
chapter 34, Code 1923, may have included within its scope policies issued by farm- 
ers) mutual fire insurance companies, but the Legislature in amending and re- 
enacting chapter 55 of the Code in 1908 specifically provided that the contract of 
the farmers’ mutual fire insurance company should consist of the policy proper, 
constitution, and by-laws of the company, all indorsements made on or attached to 
the policy, such parts of the application as are attached to or incorporated in the 
insurance contract, and any premium note or other policy obligation given by a 
member. Under this section a condition contained in the by-laws is as binding as 
if it were included in the policy itself, for the by-laws are by this provision, made 
a part of the insurance contract. By ‘this special subsequent enactment with refer- 
erence to farmers’ mutual fire insurance companies, the Legislature, recognizing the 
purpose and peculiar organization of such companies, intended, in the formation 
of the policy contract, to take them out of the operation of this section applicable 
to fire insurance contracts in general. “Where there is one statute dealing with a 
subject in general and comprehensive terms and another dealing with a part of the 
same subject in a more minute and definite way the two should be read together 
and harmonized, if possible, with a view to giving effect to a consistent legislative 
policy; but to the extent of any necessary repugnancy between them, the special 
will prevail over the general statute. Where the special statute is later, it will be 
regarded as an exception to, or qualification of, the prior general one. aS ao 
Cyc. 1151. This construction of the effect to be given section 18, c. 32, Acts 1908, 
is strengthened by the legislative enactment of chapter 18, Acts 1923, which specific- 
ally exempts farmers’ mutual fire insurance companies from the operation of the 
policy contract set out in the statute as amended. 36 Cyc. 1149. 

Reliance is had by the plaintiff upon Shinn v. Insurance Co., 104 W. Va. 353, 
140 S. E. 61, in which it was held that section 40a, chapter 34, of the Code, making 
all insurance companies doing business in this state liable for the whole of the 
amount of insurance on real estate in the policy of insurance where the property 
was totally destroyed by fire or otherwise, applies to mutual companies organized 
under chapter 55, Code. It may be that certain provisions of the general fire in- 
surance law, including that pertaining to the “valued policy law,” are applicable to 
farmers’ mutual fire insurance companies, where the Legislature has not expressed 
a contrary intent. But in the instant case the Legislature by the subsequent enact- 
ment of section 18, c. 32, Acts 1908 (section 18, c. 55, Code), indicated an intent 
that section 69, c. 77, Acts 1907 (section 69, c. 34, Code 1923), should not there- 
after be applicable to contracts made by farmers’ mutual fire insurance companies. 

The judgment of the trial court will be reversed, and judgment entered here 
for the defendant. 

Reversed; judgment here. 
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MORRIS & CO. et al. v. SKANDINAVIA INS. CO. 
Argued March 7, 1929. a May 13, 1929. 
No. 450. 


49 Supreme Court Reporter 360 
1. INSURANCE—MAKING OF REINSURANCE CONTRACTS IN NEW 

YORK BETWEEN FOREIGN CORPORATION AND INSURERS OF 

PROPERTY LOCATED IN MISSISSIPPI HELD NOT TO CONSTITUTE 

DOING BUSINESS IN MISSISSIPPI. 

Insurance company, engaged in making of reinsurance contracts in New York 
City with insurers of property, some of which was located in state of Mississippi, 
held not engaged in doing business in state of Mississippi, so as to give court juris- 
diction by service of process on state insurance commissioner, in absence of author- 
ization extending to particular case. 

(For other cases, see Insurance, Dec. Dig. § 16.) 


3. INSURANCE—MISSISSIPPI COURT DID NOT ACQUIRE JURISDIC- 
TION OF FOREIGN REINSURANCE CORPORATION BY SERVICE ON 
INSURANCE COMMISSIONER AS RESIDENT AGENT, WHERE POL- 
ICY SUED ON WAS ISSUED AND LOSS OCCURRED IN SOUTH 
AMERICA (HEMINGWAY’S CODE MISS. 1927, §§ 5864, 5865). 

Where foreign corporation was engaged in business of reinsurance in New 
York City, and suit was brought against it on policy issued in South America cov- 
ering shipment to Havana, Cuba, and loss occurred in South America, Mississippi 
court acquired no jurisdiction by virtue of service of summons on state insurance 
commissioner, though corporation, in conformity with Hemingway’s Code Miss. 
1927, §§ 5864, 5865, had appointed insurance commissioner as its attorney for ser- 
vice of process, so long as liability remained outstanding in state, company reporting 
business and paying license fee under sections 5866, 5877, 5888, and making deposit 
for security of policy holders under section 5868. 

(For other cases, see Insurance, Dec. Dig. § 627[2].) 


Certiorari to the United States Circuit Court of Appeals for the Fifth Circuit. 

Action by Morris & Co. and others against the Skandinavia Insurance Com- 
pany, removed from the state court. Judgment of dismissal was affirmed by the 
Circuit Court of Appeals [27 F.(2d) 329], and plaintiffs petition for certiorari. 
Judgment affirmed. 

Messrs. Garner Wynn Green, of Jackson, Miss., John M. Lee, of Chicago, II, 
and Marcellus Green, of Jackson, Miss. for petitioners. ; 

Messrs. Oscar R. Houston, of New York City, and Palmer Pillans, of Mobile, 
Ala., for respondent. 

Mr. Justice BuTrLer delivered the opinion of the Court. 

In April, 1925, petitioner filed its declaration in the circuit court of Harris 
county, Mississippi, in an action to recover $50,000 from respondent, a Danish cor- 
poration, on an insurance policy. Thereupon the sheriff served a summons upon 
the state insurance commissioner, and the clerk of the court mailed a copy addressed 
to respondent at its home office in Copenhagen. There being diversity of citizen- 
ship, respondent removed the case to the United States District Court for the South- 
ern District of Mississippi, and filed a motion to quash and plea to the jurisdiction 
on the ground that respondent was not doing business in the state and had not 
authorized or consented to such service. Issue was joined, there was a: trial at 
which much evidence was heard, the District Court found for respondent, held the 
service invalid, sustained the plea, and dismissed the case. The Circuit Court of 
Appeals affirmed. 27 F. (2d) 329. 


Petitioner was incorporated under the laws of Louisiana and engaged in the 
business of packing and shipping meats in the United States and other countries. 
Respondent was incorporated in Denmark and engaged in the insurance business. 
Neither of the parties was a resident or citizen of Mississippi; and, as found by both 
courts, respondent was not doing business in that State. In 1918 at Buenos Aires, 
Argentina, respondent issued to petitioner the policy on which this action was 
brought. It covered a shipment of beef belonging to petitioner in a vessel at Mon- 
tevideo, Uruguay, to be carried to Havana, Cuba. The declaration alleged a total 
loss and prayed judgment for the full amount of the policy. 
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In March, 1923, respondent, conformably to section 5864, Hemingway’s Code 
1927, appointed the state insurance commissioner its attorney upon whom process 
might be served. The authorization states that service upon him shall be deemed to 
be valid personal service upon the company, and that such authority shall continue 
“so long as any liability of the company remains outstanding” in Mississippi, whether 
incurred before or after such appointment. And respondent, in accordance with the 
same section, appointed a resident of the state for transaction of the business of 
reinsurance therein. It also annually reported such business and paid a license fee. 
Sections 5866, 5877, 5888. It made a deposit with an officer of the state of New 
York for the security of its policy holders in the United States and so complied 
with Mississippi Law. Section 5868. 

Respondent’s business in the United States was confined to reinsurance, and all 
such contracts were made in New York City. Some of the reinsured risks covered 
property in Mississippi, and that made the above-mentioned appointments necessary 
in order to comply with the laws of the state. Section 5865. 

[1] Reinsurance involves no transaction or privity between the reinsurer and 
those originally assured. The lower courts rightly held that the making of the 
reinsurance compacts in New York between respondent and insurers of property in 
Mississippi was not the doing of business in that state. And, as its consent to be 
sued there cannot be implied from any transactions within the state, there is no 
jurisdiction, unless respondent’s authorization in respect of service is broad enough 
to extend to this case. Philadelphia & R. R. Co. v. McKibbin, 243 U. S. 264, 37 S. 
Ct. 280, 61 L. Ed. 710. 

[2, 3] The policy sued on was issued and the loss occurred in South America. 
The importation of such controversies would not serve any interest of Mississippi. 
The purpose of state statutes requiring the appointment by foreign corporations of 
agents upon whom process may be served is primarily to subject them to the jur- 
isdiction of local courts in controversies growing out of transactions within the 
state. Old Wayne Mut. Life Ass’n v. McDonough, 204 U. S. 8, 18, 21, 27 S. Ct. 
236, 51 L. Ed. 345; Simon v. Southern Railway Co., 236 U. S. 115, 130, 35 S. Ct. 
255, 59 L. Ed. 492; Mitchell Furniture Co. v. Selden Breck Co., 257 U. S. 213, 215, 
42 S. Ct. 8, 66 L. Ed. 201; Louisville & Nashville R. Co. v. Chatters, 278 U. S. 
—, 49 S. Ct. 329, 73 L. Ed. —. The language of the appointment and of the statute 
under which it was made plainly implies that the scope of the agency is intended 
to be so limited. By the terms of both, the authority continues only so long as any 
liability of the company remains outstanding in Mississippi. No decision of the state 
Supreme Court supports the construction for which petitioner contends. And, in 
the absence of language compelling it, such a statute ought not to be construed to 
impose upon the courts of the state the duty, or to give them power, to take cases 
arising out of transactions so foreign to its interests. The service of the summons 
cannot be sustained. . 

[4, 5] Petitioner suggests that, by removal of the case to the federal court, 
objection to jurisdiction over the person of respondent was waived. Our decisions 
are to the contrary. General Investment Co. v. Lake Shore & M. S. R. Co., 260 
U. S. 261, 268, 43 S. Ct. 106, 67 L. Ed. 244; Lee v. Chesapeake & Ohio Rv. Co., 
260 U. S. 653, 43 S. Ct. 230, 67 L. Ed. 443; Hassler v. Shaw, 271 U. S. 195, 199, 
46 S. Ct. 479, 70 L. Ed. 900. And petitioner asserts that, by joining its plea to the 
jurisdiction for lack of service with a plea in abatement because of another action 
pending, respondent appeared generally and submitted itself to the jurisdiction of 
the court. But the pleas were authorized by state practice which, under the 
Conformitv Act, is adopted in the federal court. Section 537, Hemingway’s Code; 
U.S. C. Tit. 28. § 724 (28 USCA § 724); Southern Pacific Co. v. Denton, 146 U. S. 
202, 209. 13 S. C+. 44, 36 L. Ed. 942. 

Tudgment affirmed. 
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GULF REFINING CO. v. ATLANTIC MUT. INS. CO. 
Argued April 17, 1929. Decided May 27, 1929. 
No. 506. 
49 Supreme Court Reporter 439. 

1. INSURANCE—IN ADJUSTING GENERAL AVERAGE LOSS ON CARGO 
INSURANCE UNDER VALUED POLICY, INSURED IS COINSURER 
TO EXTENT THAT SOUND VALUE OF CARGO EXCEEDS AGREED 
VALUE. 

In adjusting a general average loss on cargo insurance under a valued policy, 
insured is coinsurer to extent that sound value of cargo at time of contribution 
exceeds its agreed value. 

(For other cases, see Insurance, Dec. Dig. § 475.) 

2. INSURANCE—INSURED, IN CASE OF PARTIAL LOSS OF CARGO 
UNDER VALUED POLICY, RECOVERS PROPORTION OF LOSS 
THAT AGREED VALUE BEARS TO SOUND VALUE. 

In case of a partial loss of cargo insured under a valued policy, with the 
valuation honestly made, insured, in case of increase or decrease in its value, recovers 
that proportion of his loss which the agreed value, or so much of it as was assumed 
by the particular insurer, bears to the sound value, and in case of increase in value 
his recovery is thus limited as though he were coinsurer. 

(For other cases, see Insurance, Dec. Dig. § 474.) 

On Writ of Certiorari to the United States Circuit Court of Appeals for the 
Second Circuit. 

Suit by the Gulf Refining Company against the Atlantic Mutual Insurance Com- 
pany. Judgment for plaintiff was reversed by the Circuit Court of Appeals for the 
Second Circuit [27 F.(2d) 678], and plaintiff petitions for certiorari. Affirmed. 

Mr. Ira A. Campbell, of New York City, for petitioner. 

Mr. J. M. R. Lyeth, of New York City, for respondent. 

Mr. Justice Stone delivered the opinion of the Court. 

_ Respondent issued a war risk insurance policy for $27,690 upon a cargo of gaso- 

line, owned by petitioner’s predecessor in interest and valued in the policy at $212,- 

000, on board the tanker Gulflight, bound from Port Arthur, Tex., to Rouen. On 

the voyage the Gulflight was torpedoed and put into a port of refuge, where, in 

consequence of the injury to the ship, damages and expenses of a general average 
nature were incurred. A general average contribution of $49,088.04, the correctness 
of which is not questioned, was assessed against the cargo on the basis of the actual 
value of the cargo at destination, which was taken to be $417,178. Petitioner made 
claim on the policy for indemnity of $6,411.54, the proportion of the general average 
contribution which the amount of the policy bore to the agreed policy value of the 
cargo. Respondent paid only $3,258.25, that portion of the indemnity claimed which 
the agreed policy value bore to sound value at the time of the contribution, or that 


portion of the general average contribution which the amount of insurance bore to 
sound value. 


In a suit in admiralty in the District Court for Southern New York to recover 
the balance claimed, that court confirmed the report of its commissioner (1927 
A. M. C. 1669), and gave judgment for petitioner, which was reversed by the Cir- 
cuit Court of Appeals for the Second Circuit. 27 F.(2) 678. This court granted 
certiorari November 26, 1928 (278 U. S. —, 49 S. Ct. 82, 73 L. Ed. —), because of 
a conflict of opinion between that and the Circuit Court of Appeals for the Ninth 
Circuit. British & Foreign Marine Insurance Co. v. Maldonado & Co. (C. C. A.) 
182 F. 744, certiorari denied, 220 U. S. 622, 31 S. Ct. 724, 55 L. Ed. 613. 

[1] The sole question presented here is whether, in adjusting a general average 
loss upon cargo insurance under a valued policy, the insured is coinsurer to the 
extent that the sound value of the cargo at the time of contribution exceeds its 
agreed value, or, stated in somewhat different form, whether the effect of a valued 
policy on cargo, in limiting the liability of the insurer, is the same in the case of 
a general average as of a particular average loss. 


[2] It has long been the accepted rule that in the case of a partial loss of cargo 
insured under a valued policy, with the valuation honestly made, the insured, in case 
of increase or decrease in its value, recovers that proportion of his-loss which the 
agreed value, or so much of it as was assumed by the particular insurer, bears to 
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the sound value. In case of.an increase in value, his recovery is thus limited as 
though he were a coinsurer. Lewis v. Rucker, 3 Burr, 1167; Johnson v. Sheddon, 
2 East, 581. See Tunno v. Edwards, 12 East, 488; Lawrence v. New York Insurance 
Co., 3 Johns. Cas. (N. Y.) 217, 218; Forbes v. Manufacturers’ Ins. Co., 67 Mass. 
(1 Gray) 371; London Assurance v. Companhia de Moagens, 167 U. S. 149, 171, 17 
S. Ct. 785, 42 L. Ed. 113; British & Foreign Ins. Co. v. Maldonado & Co., supra; 
International Navigation Co. v. Atlantic Mutual Insurance Co. (D. C.) 100 F. 304, 
317, 318, affirmed (C. C. A.) 108 F. 987, certiorari denied 181 U. S. 623, 21 S. Ct. 
926, 45 L. Ed. 1033. So applied, the rule permits the adjustment of the premium 
to an assumed certain and unchanging value of the subject of the insurance, and 
protects the underwriter against increases in liability because of increase in value 
of the cargo, as it protects the insured against diminution of his right to recover 
which might otherwise result from a decrease in value. It recognizes that the pur- 
pose of valuing the cargo is not to fix the maximum amount of recovery, which 
is accomplished by limiting the amount of the policy, but to eliminate from the risk 
which the insurer assumes so much of it as is consequent upon fluctuations of the 
market value of the cargo, whether the loss be total or parital. For under it the 
insurer’s liability for the loss suffered can never be greater or less than if the actual 
value were the agreed value. Agreed value thus stands in the place of prime value 
under an open marine policy, where the insured recovers such part of his loss as 
prime value bears to sound value. See Lewis v. Rucker, supra, 3 Burr, at page 1171; 
Usher v. Noble, 12 East, 639, 646; Clark v. United Fire & Marine Insurance Co., 
7 Mass. 365, 5 Am. Dec. 50. 

Petitioner does not question the soundness of the rule when applied to partial 
loss of cargo, but argues that it should not be applied to general average contribu- 
tion. It is said that petitioner need not refer to sound value to compute its loss, 
which is already fixed by the general average adjustment, and the valuation clause 
estops the insurer from showing that the sound value of the cargo was greater 
than the agreed value and so reducing the amount of its indemnity; also that the 
rule to be applied to the present case should be the same as that applied to insurance 
on hulls, where the insured is allowed to recover in full for a partial loss up to 
the amount of the insurance. Finally, it is insisted that this clause of the policy 
should be construed as having heen adopted by the parties in contemplation of the 
rule contended for as one established by the decisions in New York, where the 
policy was effected, and as settled in British & Foreign Marine Insurance Co. v. 
Maldonado & Co., supra. 

Liability for general average contributions is a risk insured against by the 
marine policy as is loss by particular average. Its amount, as is the case of a 
particular average loss, is dependent upon and varies with the sound value of the 
goods. There is nothing in the policy to suggest that the liability of the insurer 
is to be computed on a basis different in the one case fram the other, and a clause 
whose general use and effect is to limit risk from fluctuation of value of the cargo 
insured is equally applicable in both classes of risks. Such a limitation is justified 
in both cases by the fact that the only assignable purpose of the agreed value is 
to substitute a definite for an uncertain prime value, and to eliminate from the con- 
tract, in the interest of both the insured and the insurer, the fluctuation of liability 
which would otherwise result from a change in sound value. To allow petitioner 
to recover for the loss suffered in double the amount which concededly would have 
been its recovery, had the same loss resulted from fire, jettison, or other partial 
loss of cargo, would be an anomalous result, for which petitioner offers no justifica- 
tion in reason or in generally established principles of marine insurance law. The 
coinsurance principle, long and consistently applied in the case of particular average 
losses under both open and valued policies, gives a reasonable and equitable effect 
to the stipulation fixing value, consonant with principles generally applicable to 
marine insurance. It may be applied to general average contributions with like 
effect and with added consistency and harmony in the law. 

The application of the argeed value to the adjustment of the insurance loss does 
not depend on estoppel as was suggested in British & Foreign Marine Insurance 
Co, v. Maldonado & Co., supra. The policy agreement valuing the cargo at a 
specified amount is not a representation, or so regarded. It is no more than a 
stipulation in effect, that for purposes of computation of the insurance liability the 
cargo shall be taken at an agreed value. Within this limitation the policy is still 
a policy of indemnity and the insured must prove the sound value of the cargo in 
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order to ascertain his actual loss, by deducting from it the amount of the proceeds 
of the damaged cargo. In every particular average adjustment the insurer may rely 
on the sound value of the cargo in order to establish the extent to which the insured 
is a coinsurer. It is true that a general average contribution is always determined 
and stated in terms of money and so the insured may establish his loss merely by 
proof of its amount, but his contribution is itself based upon sound value which 
entered into its computation, and its amount for all practical purposes, as in the case 
of particular average is increased in proportion to the excess of sound value over 
agreed value, see S. S. Balmoral Co. v. Marten [1902] App. Cas. 511, 514, 515. We 
perceive no reason why his recovery may not likewise be reduced accordingly. 

The rule that the insured may recover in full for partial losses under hull 
insurance (International Navigation Co. v. Atlantic Mutual Insurance Co., supra; 
International Navigation Co. v. Sea Insurace Co. [C. C. A.] 129 F. 13; Providence 
& S. S. S. Co. v. Phoenix Insurance Co., 89 N. Y. 559; contra, Clark v. United Fire 
& Marine Insurance Co., supra; cf. Brewer v. American Ins. Co., 123 Mass. 78) 
does not, we think, militate against the coinsurance rule as applied to cargo insur- 
ance, or afford support for that for which petitioner contends. We need not 
determine whether the rule as to hull insurance may be regarded as that of this 
court or of others, or pass upon its merits. The distinction between insurance on 
cargo and that on hulls is an old one, and a different result in the case of the 
latter may for that reason be accepted without affecting the rule as to the former. 
Where the distinction has been regarded as established, the departure from the 
rule applied in case of particular average losses of cargo has been justified on the 
ground that damage to a hull is not customarily ascertained by its sale, as is the 
case with cargo. The usual practice in cases of partial loss is for the insured to 
make repairs. His repair bill represents a sum of money which is the amount of 
his damage, ascertained without regard to the ship’s value, and so the rule has 
been adopted as more convenient in practice than one requiring determination of 
the sound value of the ship. See Lohre v. Aitchison, L. R. 2 Q. B. D. 501, 507. 
Some point is given to this explanation by the ruling in Pitman v. Universal Mar- 
ine Insurance Co., L. R. 9 Q. B. D. 192, that the same rule should be applied as 
in particular average loss of cargces, where the repairs were not in fact made and 
the loss was established by a sale of the ship. And in a case of general average 

. contribution by the hull, the House of Lords, in S. S. Balmoral Co. v. Marten, 
supra, held the insured to be a coinsurer, thus applying the rule accepted in the 
case of partial cargo losses, and implicitly supporting the coinsurance rule applied 
below to general average contribution by cargo. 

It is said that this rule would result in a recovery by the insured of more 
than the amount of his contribution, in event of a decrease in the value of the 
cargo below the agreed value. The court below seems to have thought that this 
might be so. But no court has so held. The insured, in the case of partial loss 
of cargo whose sound value is less than the agreed, may recover more than his 
actual loss, since in computing the indemnity the cargo must be taken at the agreed 
value. But, where there is in fact no loss of the cargo, it is not entirely clear upon 
what theory the insured could increase his recovery beyond his contribution in 
general average by any recourse to the agreed value. Having the cargo intact, no 
matter what its value, it may well be that the insured must needs be content with 
the discharge of the general average lien upon it. 

While an appellate court may hesitate to set aside a rule of commercial law 
long and generally accepted and applied, such is not the case with the suggestion that 
general average contributions must stand on a different footing from particular 
average losses under a valued policy on cargo. That has been thought to be the 
effect of an early New York case, Strong v. New York Fireman Insurance Co., 
11 Johns. (N. Y.) 323, in which counsel for the insurer argued against any such 
distinction. But the court seems to have considered that the only question before 
it was whether a general average adjustment made in a foreign port was enforce- 
able against the insurer even though made under rules different from those in 
force in the home port. Diligent efforts at the trial of the present case to prove 
a custom failed. The commissioner’s finding that no settled custom or usage was 
proved is not challenged here. He found that underwriters, the Strong Case not- 
withstanding, did not usually pay general average contributions in full when sound 
value exceeded agreed value; that, after the decision in the Maldonado Case, re- 

fusals to pay on the basis of full contribution were less frequent, but some under- 
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writers, including respondent, continued to settle on that basis, and the failure to 
bring the issue before a court for adjudication was due to the fact that the amounts 
involved were too small to justify litigation. 

The Massachusetts courts have followed the rule applied below. Clark v. Uni- 
versal F. & M. Insurance Co., supra. Cf. Brewer v. American Ins. Co., supra. 
The other American cases have dealt with insurance on hulls and so are not de- 
cisive. The fact that the co-insurance rule has been applied to general average con- 
tributions in England, both by judicial decision, see S. S. Balmoral Co. v. Marten, 
supra, and by statute, Marine Insurance Act 1906, § 73, and that such is conceded 
to be the rule by law or custom in France, Germany, Holland, and Japan, is of 
weight in making a choice of two conflicting rules applicable to sea-borne commerce, 
We conclude that the rule applied below is the more consonant with principle and 
the more consistent with other accepted doctrines of marine insurance, and that 
the judgment below should accordingly be affirmed. 


MORRISON MILL CO. v. HARTFORD FIRE INS. CO. OF HARTFORD, 
CONN. (No. 1220.) 
District Court, W. D. Washington, N. D. March 8, 1929. 
32 Federal Reporter (2d) 271. 


1. INSURANCE—SINKING OF SCOW CARRYING INSURED CARGO 
SHORTLY AFTER SAILING, CREATED INFERENCE SCOW WAS UN- 
SEAWORTHY, SHIFTING BURDEN TO PLAINTIFF. 


In action on insurance policy for loss of cargo on sinking of scow, evidence 
that scow sank shortly after sailing, without having encountered violent storms or 
other adequate cause, created inference that scow was unseaworthy, shifting burden 
to plaintiff, on failure to repudiate such inference, and releasing defendant of bur- 
den to show that scow was unseaworthy. 


(For other cases, see Insurance, Dec. Dig. §§ 646[2], 665[3].) 

2. INSURANCE—EVIDENCE HELD TO ESTABLISH THAT SCOW, SINK- 
ING WITH INSURED CARGO, WAS UNSEAWORTHY AT TIME OF 
SAILING. 

In action on insurance policy <or loss of cargo on sinking of scow, evidence 
as to overloading of scow, amount of water in its hold, and its sinking shortly after 
sailing without having encountered violent storms or other adequate cause, held to 
establish unseaworthiness of scow at time of sailing. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


5. INSURANCE—TUG HAVING NO MATE HELD TO HAVE VIOLATED 
STATUTE RELEASING INSURER OF CARGO LOST ON SINKING OF 
SCOW FROM LIABILITY (46 USCA §§ 222, 223). 

Tug of over 100 tons gross, carrying tow of box shooks, in having only a 
master and engineer, but no mate, held to have violated 46 USCA §§ 222, 223, thus 
relieving insurer of cargo from liability for loss of cargo on sinking of scow. 

(For other cases, see Insurance, Dec. Dig. § 313.) 


At Law. Action by the Morrison Mill Company against the Hartford Fire 
Insurance Company of Hartford, Conn. Action dismissed. 


Plaintiff seeks to recover under a policy of insurance issued by the defendant 
for loss of cargo of box shooks in a voyage from Anacortes to Seattle. The exe- 
cution of the policy is admitted. The damage to the cargo is established. 

__ The shooks were loaded on a scow 71 feet long, 32 feet wide, 7 feet deep in- 
side—7 feet 6 inches of wall exclusive of guard and exclusive of shoe—having a 
houseboat, 12 feet high, built upon the desk for the purpose of keeping dry the 
cargo; that the cargo consisted of dried box shooks. The scow was placed upon 
the gridiron May, 1927, inspected and repaired, and was painted, and was found 
to be in good condition. It is testified that she was examined approximately once 
each week, and within a week before she was loaded for this voyage. The last 
preceding voyage was made July 14 to July 17, and between July 17 and July 30, 
was moored on the north side of plaintiff's mill dock, where she was at least par- 
tially protected from the sun by the shed upon the dock. July 31, at the mill dock, 
10,380 bundles of box shooks were loaded onto the scow, and on August Ist was 
towed to plaintiff's ocean dock, where the loading was completed by adding 1,620 
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bundles of box shooks. The total cargo weight was approximately 250 tons. There 
was in the hold of the scow approximately 54 tons of water. 

At this time the scow had a slight list of about 4 inches, with a rake fore and 
aft of about 2 to 3 inches, and she had from 4 to 6 inches of water in the low cor- 
ner. This amount of water is shown to be not unusual; that with the hose used 
on the pump of this tug water could be pumped not lower than 4 inches; that the 
hatch covers were in place—tight. The voyage was commenced at 12:45 p. m, 
August 1, by the tug Columbia; with the tug in question, in tandem tow, was an- 
other scow. The scow in issue had 14 inches of freeboard on the low side and 18 
= on the high side. The water line was 4 inches below the guard on the low 
side. 

At 3:45 p. m., and about three-quarters of an hour after passing Smith Island, 
the tow encountered a light southwesterly wind and ground swells. The barge in 
issue, No. 12, had a greater list. The tug was pulled to the stern of the barge and 
hatch cover removed and found it had approximately 13 inches of water in the 
low corner, and 8 or 9 inches of water was pumped out. The master says he 
placed the hatch cover in place tight and continued on his course for half an hour, 
and noticed the barge again listing. He again pulled the tug to the stern of the 
barge and removed the hatch cover, and again found approximately 13 inches of 
water in the low corner. He began pumping. The tow drifted into a tide rip, 
which, with the ground swell, and southwesterly winds, caused a very choppy sea 
and caused the water to splash up over the deck of the scow; and the sea was 
running so heavy that the suction hose was broken loose from the scow and he 
was unable to reduce the amount of water. Due to the rough sea he was unable 
to stay alongside and pump. He therefore took the scow in tow to Port Townsend, 
the nearest port of refuge; that while making this tow, about 12 miles, the scow 
listed more heavily and slowly submerged under the water until, arriving at Port 
Townsend, the scow was approximately 5 feet under water. 

The loss to the plaintiff was caused by the submerged condition of the scow. 
The cargo was salved and the damaged portion disposed of, and recovery is sought 
for the loss. 

The crew of the tug consisted of the master and engineer; the tug was over 
100 tons gross. The defendant contends that the policy did not attach because of 
the tandem tow; that the scow was unseaworthy, because the tug began the voyage 
without a mate; that the scow was unseaworthy because of ancient and improper 
hatch covers, low coamings, no caulking between the covers and coamings, and no 
fastenings for the covers themselves; that the scow did not take water because of 
wind and wave; that it was unseaworthy because it carried 54 tons of free water. 
The scow had a “load” capacity of 268 tons. 

The policy was issued subject to English law and usages as to liability, etc. 

Bogle, Bogle & Gates, of Seattle, Wash., for plaintiff. 


Cosgrove & Terhune, of Seattle, Wash., for defendant. 


NETERER, District Judge (after stating the facts as above). [1] The scow sink- 
ing so soon after sailing, without having encountered violent storms or other ade- 
quate cause, created an inference of fact that the cause existed at the time of sail- 
ing, and was therefore unseaworthy; and unless this inference of fact is repudiated 
by the plaintiff, the burden shifts to the plaintiff, and releases the defendant of the 
burden to show that the scow was unseaworthy. Arnould, § 725. 

[2, 3] The scow had a cargo of 250 tons. It had 54 tons of water in its hold. 
It was in the water, except 14 inches on the one side and 18 inches on the other 
side. The testimony is not clear as to the time of inspection before the voyage. 
The ship carpenter said within a week; but that is not definite. He also said that 
it was his custom to inspect the scow once each week; but the custom could not 
have much weight in this issue. It was thoroughly examined during May preced- 
ing; but it was moored at the mill dock for at least 14 days—July 17 to July 31. 
Immediately before the voyage, the additional cargo of 1,620 bundles of box shooks, 
or approximately 3334 tons, was loaded. Within 3 hours, without adequate cause, 
it listed and had taken from 7 to 9 inches of water into its hold, or a total in the 
hold of 13 inches, and when this was pumped out, within half an hour it took wa- 
ter again to the same depth. 

I think it must be obvious that the scow .was too deep in the water. With a 
cargo of 250 tons and water in its hold, it was overloaded, and in this condition, 
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and by reason of exposure while moored at the dock, the seams opened and, on ac- 
count of the strain in the movement through and depth in the water, caused the 
scow to fill. Considering all of the ascertainable facts, weighing all the evidence, 
I am persuaded that the inference of unseaworthiness has developed into a pre- 
sumption of unseaworthiness, and that by a preponderance and weight of the evi- 
dence, establishes the unseaworthiness of the scow at the time of sailing. I am not 
unmindful of the fact that after salving the cargo and the return of the scow, no 
impairment was discovered, but the scow had been submerged in the waters of the 
sea for several days; and it is common knowledge that seams opening under the 
circumstances could very well close while being submerged. 

In Ajum, Goolam, Hossen & Co. v. Union Marine Insurance Co., 9 Aspinall’s 
Reports of Maritime Cases (N. S.) 167, at page 169, Lord Lindley, for the Judicial 
Committee of the Privy Council, said: “All is conjecture. The real cause of the 
loss is unknown and cannot be ascertained from the evidence adduced in this con- 
nection, but underwriters take the risk of loss from unascertainable causes; and 
after carefully weighing all of the evidence, bearing in mind the presumption of 
unseaworthiness on which the underwriters rely, their lordships have come to the 
conclusion that unseaworthiness at the time of sailing is not proved.” In that case 
the Taif sunk some 19 hours after sailing, without having encountered any weather 
sufficient to account for the loss; clearly, I think, distinguished from the facts in 
this case, where all of the positive facts point to a condition with immediate dis- 
aster. 

[4, 5] I also think that the tug came within the provisions of sections 222 and 
223, title 46, USCA. These sections are not limited to passenger boats. These sec- 
tions come from section 4463, R. S. (Act Feb. 28, 1871, 16 Stat. 446), and applied 
to passenger vessels only. By the amendment of April 2, 1908 (35 Stat. 55), it 
applied to any vessel, and this application is carried through all the amendments— 
March 3, 1913 (37 Stat. 732); March 4, 1915 (38 Stat. 1182). The Congress has 
control of navigation laws having relation to interstate or foreign commerce, 
but not over intrastate commerce or navigation. The Gretna Green (D. C.) 20 F. 
901, related only to commerce between different points in Kentucky on the Ohio 
river. 

Was the tug in this case engaged in commerce with foreign nations, or among 
the several states, or with the Indian tribes, by carrying a tow from Anacortes to 
Seattle? The tug was carrying a tow of box shooks from Anacortes to Seattle, 
to be reshipped to Honolulu. This was therefore interstate commerce. When the 
commodity began to move at Anacortes, it began a journey from Anacortes, Wash., 
to Honolulu. The fact that several different and independent agencies were em- 
ployed in transporting the commodity, acting in different states or jurisdictions, 
does not affect the character of the transaction. Justice Field in The Daniel Ball, 
10 Wall. (77 U. S$.) 557, 19 L. Ed. 999, said: 


“In this case it is admitted that the steamer was engaged in shipping and 
transporting, down Grand river, goods destined and marked for other states than 
Michigan, and in receiving and transporting up the river goods brought within the 
state from without its limits; but inasmuch as her agency in the transportation was 
entirely within the limits of the state, and she did not run in connection with, or 
in continuation of, any line of vessels or railway leading to other states, it is con- 
tended that she was engaged entirely in domestic commerce. But this conclusion 
does not follow. So far as she was employed in transporting goods destined for 
other states, * * * she was engaged in commerce between the states, and however 
limited that commerce may have been, she was, so far as it went, subject to the 
legislation of Congress. She was employed as an instrument of that commerce; 
for whenever a commodity has begun to move as an article of trade from one 
state to another, commerce in that commodity between the states has commenced. 
The fact that several different and independent agencies are employed in transport- 
ing the commodity, some acting entirely in one state, and some acting through two 
or more states, does in no respect affect the character of the transaction. To the 
extent in which each agency acts in that transportation, it is subject to the regula- 
tion of Congress.” ° 


This tug was engaged exclusively in interstate commerce, since the entire cargo 
was intended for interstate shipment, and it is immaterial that the cargo was to be 
reshipped on another line from Seattle, since it entered interstate commerce when 
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it left Anacortes. The tug was within the provisions of the sections, supra, and 
was required to have a crew of master, engineer, and mate, and the fact that the 
mate quit work shortly before the voyage does not excuse the beginning of the 
voyage without the mate, since no one was employed in his place. The con- 
dition of the policy provided that the scow must be towed by an approved tug. To 
meet this requirement, a full crew—master, engineer, and mate—was necessary. 
And pronounced is this requirement, when scows are towed in tandem. So con- 
cluding, it is unnecessary to decide or discuss the other points raised, 
An order dismissing the action will be entered on notice. 


NEW YORK & ORIENTAL S. S. CO. INC. v. AUTOMOBILE INS. CO. 
District Court, S. D. New York. February 7, 1929. 
32 Federal Reporter (2d) 310. 
1. INSURANCE—POLICY REFERRED TO IN CERTIFICATE OF INSUR- 

ANCE HELD PART OF CONTRACT. 

Insurance policy, referred to in certificate of insurance on which action to re- 
cover loss of freight was brought, and without which certificate was not a com- 
plete contract, held to be part of contract between parties to certificate, and hence 
limitation clause in policy constitutes bar to action. 

(For other cases, see Insurance, Dec. Dig. § 151[1].) 


2. SHIPPING—ENTIRE VALUE OF TIME LOST IN TAKING CORK 
HELD NOT DEDUCTIBLE FROM FREIGHT SOUGHT TO BE OFF- 
SET AGAINST FREIGHT LOST ON JETTISONED ORE. 

Where vessel stranded, necessitating jettison of large part of its cargo, con- 
sisting of iron ore, and thereafter took on new cargo of cork for purpose, not only 
of increasing freight, but also to make ship more seaworthy, held, that value of 
ship during time lost and extra travel made necessary by procuring cork was not 
proper deduction from freight on cork, which was sought to be offset against 
freight lost on jettisoned iron ore, in action on certificate of insurance to recover 
for loss of freight on jettisoned ore. 

(For other cases, see Shipping, Dec. Dig. § 148.) 


At Law. Action on a certificate of insurance by the New York & Oriental 
Steamship Company, Inc., against the Automobile Insurance Company, to recover 
for loss of freight incurred through stranding of vessel, which was tried without 
a jury under stipulation. Decree in accordance with opinion. 

Action on certificate of insurance to recover for loss of freight incurred through 
stranding of a vessel. The action is at law, but trial was had without a jury under 
stipulation. 

Herman Goldman, of New York City, for plaintiff. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement and Henry 
J. Bogatko, both of New York City, of counsel), for defendant. 


FRANK J, CoLteMAN, District Judge. Plaintiff in July, 1918, was the owner of 
the steamship Suruga, which was then in the port of Agua Amarga, Spain, and in 
contemplation of a voyage to Philadelphia with a cargo of iron ore plaintiff procur- 
ed from defendant the certificate of insurance sued on, covering the collectible 
freight. The certificate specifies the amonut of the insurance as $20,187, being one- 
third of the value of the freight. Thereafter the vessel was loaded with 6,800 tons 
of iron ore and started for Philadelphia. 


Soon after commencing the voyage, the Suruga stranded off the coast of Spain, 
and it became necessary to jettison 4,000 tons of the ore. After the making of 
repairs, the boat proceeded to Lisbon for the purpose of taking on additional cargo 
to take the place of what had been jettisoned. This new cargo was cork, and the 
purpose in taking it was not merely to increase the freight to be earned on the 
voyage, but also to make the ship safer. The boat then proceeded to New York 
to deliver the cork, and thereafter to Philadelphia, which was the port of original 
destination, to deliver the remaining part of the cargo of iron ore. 


The actual amount of iron ore delivered in Philadelphia was 2,831,956 tons of 
the original 6,800 tons shipped. The ratio of these two figures, taken in connection 
with the stipulated value of the collectible rate, $60,562, shows a total loss on the 
freight for the original iron ore cargo of $35,340.09, of which defendant’s share 
would be one-third, or $11,780.03, on which plaintiff claims interest of $6,243.42, 
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bringing the total amount for which judgment is demanded up to $18,023.45. This 
figuring of the amount of the loss leaves out of account entirely the freight earned 
on the cork cargo. Plaintiff claims that no allowance should be made for this, be- 
cause the additional costs and expenses of earning this additional freight were in 
excess of the amount earned. 

[1] The principal question presented is whether the action is not barred by the 
limitation clause in the open policy under which the certificate was issued. The 
usual practice in the marine insurance business was followed in this instance, and, 
instead of issuing a separate policy to the assured, the defendant issued through 
its agent the certificate in suit, which is in the usual form referring to a policy No. 
100,000, which was retained by the defendant. The policy contained the usual clause 
limiting the time within which an action might be brought upon it to one year. The 
exact wording of this clause was: 

“No suit or action against this company for the recovery of any claim by vir- 
tue of this policy shall be sustained in any court of law or equity unless commenced 
within one year from the time loss occurred.” 

The evidence that the open policy contained this clause is somewhat confused, 
because the policy was lost and secondary proof was required. Furthermore there 
were mistaken references to the policy as No. 100,000A, instead of No. 100,000. From 
all the circumstances I am satisfied that the proof offered was the best obtainable, 
and was not only competent, but sufficient to require a finding that the policy had 
such clause. The confusion and necessity for secondary evidence was largely due 
to plaintiff’s long delay in bringing the action. 

The stranding of the vessel occurred on September 29, 1918. The jettisoning 
of the cargo occurred within a few days thereafter, and the arrival of the vessel 
in Philadelphia occurred on January 3, 1919, and the discharge of her cargo was 
completed on January 8, 1919. This action was not commenced until January 3, 
1925, about six years after the cause of action accrued. 

There is no question, therefore, but that the action is barred, if the clause 
quoted in the policy was actually part of the contract between the parties to the 
certificate. No specific mention of that clause was made in the certificate. The 
certificate did state, however: “This is to certify that on the 16th day of July, 1918, 
this company insured under policy No. 100,000.” Further: “This certificate repre- 
sents and takes the place of the policy and conveys all the rights of the original 
policy holder (for the purpose of collecting any loss or claim) as fully as if the 
property were covered by a special policy direct to the holder of this certificate and 
free from any liability for unpaid premiums.” 

The certificate contained various clauses, most of which did not mention the 
policy, but some of which did. The “warehouse to warehouse” clause stated: “In- 
cluding (subject to the terms of the policy) all risks covered by this policy from 
shipper’s or manufacturer’s warehouse * * * until safely deposited in consignee’s 
or other warehouse at destination named in the policy.” Another clause on the 
certificate reads: “Claims to be adjusted according to the usages of Lloyds, but sub- 
ject to the conditions of the policy.” 

The certificate does not state what dangers are insured against; it merely states 
that the insurance is “on collectible freight valued at $60,562, shipped on board of 
the steamship Suruga at and from Agua Amarga via port or ports and via Lisbon 
for cargo to United States Atlantic port or ports direct or otherwise, and it is 
hereby understood and agreed that in case of loss such loss is payable (on surren- 
der of this certificate) to the order of assured or order and when so paid liability 
under this certificate is discharged.” 

It further had typewritten on its face the clause: “Free of particular average 
under three per cent. Each interest separately insured or vessel be stranded, sunk, 
burnt, on fire, or in collission, including lighterage.” It also had a printed clause: 
“General average and salvage charges payable according to foreign statement or 
per York-Antwerp Rules if in accordance with the contract of affreightment.” 

It thus appears that the certificate in itself was not a complete contract, and 
that it would be impossible by considering its terms alone to spell out a complete 
meeting of the minds of the parties. There is no statement in it that the collectible 
freight was insured against the risk of stranding, which was the cause of the loss. 
Recourse must be had to policv No. 100,000 in order to show that defendant’s agree- 
ment was to insure against that risk. While in the “memorandum clause” above 
quoted stranding is specifically mentioned, upon the happening of the stranding that 
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clause is eliminated and the general terms of the insurance prevail, and those gen- 
eral terms can only be found in the policy. In London Assurance v. Companhia De 
Moagens Do Barreiro, 167 U. S. 149, 17 S. Ct. 785, 42 L. Ed. 113, the Supreme 
Court treated of the effect of a similar memorandum clause and said in part: 

“Originally, the exception contained only the word ‘stranding,’ but subsequent- 
ly and at different times the words ‘burned, sunk or in collision,’ were added to it, 
and they must all be given the same construction, as an exception, that has been 
given to the word ‘stranding,’ and,‘if any of them occur, the memorandum is struck 
out and the general words of the policy come in force.” 

Under these circumstances, I believe the policy No. 100,000 was a part of the 
contract between the parties, and that every clause in it must be given effect, in- 
cluding the time limitation. Even if the principal case relied upon by plaintiff— 
De Monchy et al. v. Phoenix Ins. Co., 44 Law Times Rep. 364—should be in accord- 
ance with the law of this jurisdiction, it is clearly distinguishable from the case 
at bar, because the certificate there contained the complete statement of the risk 
which resulted in the loss sued for. Moreover, one of the opinions states: 

“T express no opinion as to what the position would be if the claim had been 
in respect of a risk not covered by the certificate but covered by the provisions 
of the policy, where of necessity the policy must be referred to and read in 
conjunction with the certificate.” 

[2] In view of my determination that the action is barred by the limitation 
clause in the policy, it is unnecessary to discuss the other questions in detail. I be- 
lieve, however, that there is another reason for denying any recovery in this case. 
The gross freight collected on the cork was $50,251.09, which in itself more than 
offset the freight lost on the jettisoned iron ore. Plaintiff claims, however, that 
against this item should be charged various items of loss and expense which would 
more than cover the entire amount of freight collected on the cork. Among the 
latter items is $39,927.47, being the value of the ship for 19 days, which plaintiff 
claims was the length of time lost in procuring the cork, discharging it at New 
York, and in the extra travel made necessary by it; and I do not think it was a 
proper deduction from the freight on the cork. 

Plaintiff concedes that one of the principal reasons for taking the cork was 
to make the ship more seaworthy. The damage to the bottom of the vessel, the 
great weight of the iron ore and its location in the vessel, and also the amount of 
vacant space, all tended to make it important that some light cargo, such as cork, 
be taken on in order to make the trip back to the United States possible. The re- 
pairs to the bottom were of a temporary nature, and it was necessary to fill up the 
vacant space with light material, so that, if a large leak occurred, the vessel would 
still float. Under those circumstances, it would seem improper to charge against 
the additional freight the entire value of the time lost in making the ship seaworthy 
by taking on the cork. 

Settle findings on notice. 


SKANSI v. GLOBE & RUTGERS FIRE INS. CO. (No. 6007.) 
District Court, W. D. Washington, §. D. April 26, 1929. 
32 Federal Reporter (2d) 253. 
INSURANCE—RECOVERY ON FIRE POLICY HELD NOT PRECLUDED 

FOR VESSEL’S UNSEAWORTHINESS, THOUGH GASOLINE CAN 

WAS KEPT WITH COIL OIL. 

Owner of gas boat destroyed by fire held not precluded from recovering on 
fire policy, since vessel was not unseaworthy, though it carried five gallons of gaso- 
line in red can in engine room together with cans containing coal oil. 

(For other cases, see Insurance, Dec. Dig. § 273.) 

In Equity. Suit by John Skansi against the Globe & Rutgers Fire Insurance 
Company. Decree for plaintiff. 

Plaintiff, the owner of the gas boat Companion, 63 or 64 feet long, 1514-foot 
beam, brought this suit to reform an insurance policy and to recover thereon for 
the total destruction of the vessel by fire. 

After reformation, a jury being waived, the remaining issues were tried by the 
court. 

The defendant admits the destruction of the vessel by fire, but alleges that at 
the commencement of the voyage and up to and at the time of her destruction the 
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vessel was unseaworthy, in that it had a heater and a 5-gallon coal oil can there- 
tofore used as a container for coal oil used by being poured into the heater as an 
aid in making fires therein; that at the beginning of the voyage, with the privity 
and knowledge of the owner and the charterer, the coal oil can was filled with 
gasoline; that it continued so filled to the time of the destruction of the vessel; 
that on the 30th day of December, 1925, the master, pursuant to the practice fol- 
lowed on the vessel in order to obtain a fire, poured into the heater part of the 
contents of the can; that this gasoline exploded, causing the fire which destroyed 
the vessel. Plaintiff denies the alleged unseaworthiness. 

While there is a difference in the deductions made by the plaintiff and defend- 
ant from the evidence, there is no substantial dispute in the testimony, which is to 
the following effect: 

It was the practice upon this vessel to carry two 5-gallon cans upon a shelf in 
the engine room near the engine, which shelf was against the athwartship bulkhead 
between the engine room and the fish hold. One can was painted red for gasoline, 
and one gray or lead color for coal oil; the gasoline being used in priming the 
engine, which was frequently required, sometimes as often as ten or twelve times 
a day. This was done by pouring the gasoline from the 5-gallon can into a small 
squirt can, from which it was squirted into the cylinders through pet cocks. The 
coal oil was used in washing the bearings and other parts of the engine, filling 
lanterns for the vessel’s lights and starting or renewing fires in the forecastle heater. 
The coal oil from this can was used daily in filling the lanterns and otherwise. 
How frequently it was used in the stove is not shown. There was also carried 
upon this shelf a plain 5-gallon can containing engine oil. The heater in the fore- 
castle was an ordinary “shipmate” coal and wood stove combined. 

The vessel was refueled “every week and sometimes every twelve or fourteen 
days.’ The cans were filled when the vessel refueled. At such times these cans 
were taken from the vessel, placed on the float, and filled by the gasoline station 
attendant, after which they were returned to the boat. The testimony is not exact 
as to the length of time before the burning of the boat that*the last refueling took 
place. One of the witnesses testifying upon this point states that it was about a 
week or a little more than a week before; the other, eight or ten days. The boat 
was operated steadily between the last refueling and its destruction. In a protest 
by the master, made less than a month after the burning of the vessel, he stated: 

“* * * All went well until about 6 p. m., when we were about a mile off the 
north side of Richmond Point, West Pass; as the fire in the heater was about out, 
I put in some coal and when it would not burn I picked up what I thought was 
the five-gallon can in which we kept coal oil, and poured it in the stove; instead 
of coal oil, the contents were evidently gasoline as it immediately caused an explo- 
sion which blew out the stove, fired my clothes and knocked me up against the 
steps leading from the forecastle; I managed to stumble to the deck and my engi- 
neer, Art Power, grabbed a blanket and smothered the flames on my clothes; he 
then rushed to the engine room and stopped the engine, and tried to extinguish 
the fire with the extinguishers, but it had gained too much headway and we were 
compelled to launch the small boat and pull off; by this time the engine room and 
forecastle were all ablaze. * * *” 


Upon the trial, the master testified, in effect: That on the shelf in the engine 
room was carried coal oil in a gray or lead color can, and gasoline in a red can; 
that he was familiar with both cans; that he picked up the gray can in the engine 
room, carried it forward into the forecastle and poured from the can into a coffee 
cup, and the latter (a quarter of a cup full) was poured into the open stove. 
He stated the explosion immediately followed. 

Plaintiff cites Joyce on Insurance (2d Ed. 1918) vol. 4, § 2167; Patapsco In- 
surance Co. v. Coulter, 3 Pet. 223, 7 L. Ed. 660; Orient Mutual Ins. Co. v. Adams, 
123 U. S. 67, 8 S. Ct. 68, 31:'L. Ed. 63; Copeland v. New England Ins. Co., 2 Metc. 
(43 Mass.) 432; 1 Phillips on Insurance, 402; Joyce on Insurance, vol. 4, p. 3702. 


Defendant cites Sandanger v. Carlisle Packing Co., 112 Wash. 480, 192 P. 1005, 
Id., 259 U. S. 255, 42 S. Ct. 475, 66 L. Ed. 927; Patapsco Insurance Co. v. Coulter, 
3 Pet. 222, 7 L. Ed. 659; Orient Mutual Ins. Co. v. Adams, 123 U. S. 67, 8 S. Ct. 
68, 31 L. Ed. 63; Joyce on Insurance, vol. 4, § 2167; section 39, subsec. 5, English 
Marine Insurance Act 1906; Arnould on Marine Insurance; New York & P. R. S. 
S. Co. v. Etna Insurance Co. (C. C. A.) 204 F. 255; Thompson v. Hopper (1856) 
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6 E. & B. 172, 937; E. B. & E. 1038; 1858, E. B. & E. 1038 (Ex. Ch.) ; Dudgeon vy. 
Pembroke (1877) 2 App. Cas. 284; Anderson v. Thames & Mersey (C. A.) 1898, 2 
Q. B. 114; Thomas v. Tyre, [1917] 1 K. B. 938; Thora Shipping Co. v. London, 
etc., 30 L. T. R. 595; The Republic (C. C. A.) 61 F. 109; Union Insurance Co. y. 
Smith, 124 U. S. 405, 8 S. Ct. 534, 31 L. Ed. 497; The Linseed King (D. = 24 
Pe. (2d) 967, 1928 A. "M. C. 589 ; Parsons v. Empire Transportation Co. (C. C. A.) 
111 F. 202; The Miami, 1927 A. M. C. 209. 

Bates & Peterson, of Tacoma, Wash., for plaintiff. 

Cosgrove & Terhune, of Seattle, Wash., for defendant. 

CusHMAN, District Judge (after stating the facts as above). Defendant con- 
tends that the vessel was unseaworthy at the commencement of and during her last 
voyage; the contention being, first, that carrying, in the manner described, five gal- 
lons of gasoline in any can in the engine room, rendered her unseaworthy, and 
further that she was unseaworthy because on this particular voyage the gray or lead 
color can contained gasoline instead of coal oil. 

The court finds that carrying five gallons of gasoline in a red can in the en- 
gine room on this vessel, with the other cans, in the manner disclosed, did not 
render the vessel unseaworthy. The court further finds that, while it is possible 
that the master of the vessel on the occasion in question may ‘have taken the gaso- 
line can by mistake instead of the coal oil can, or that the coal oil can may have 
then had gasoline in it, yet it appears more probable that the coal oil can was used by 
him, and that it then contained coal oil, a part of which he poured from the can 
into the stove in the manner stated by him in his protest and not from a cup as 
stated by him in his testimony. It appears to the court very improbable that the 
coal oil can could have been used as frequently as the evidence indicates during a 
week or more while containing gasoline instead of coal oil without that fact hav- 
ing been learned prior to the explosion and destruction of the vessel. The court 
further finds the vessel to have been seaworthy at the commencement of and dur- 
ing the voyage in question, and that plaintiff is entitled to recover as prayed. 

The judgment or decree will be settled upon notice. 


F. S. ROYSTER GUANO CO. v. GLOBE & RUTGERS FIRE INS. CO. 
Supreme Court, Appellate Division, First Department. May 24, 1929. 
234 New York Supplement 685. 

1. EVIDENCE—MARINE INSURANCE POLICY PROVISION REQUIRING 
APPROVAL BY NAMED PERSON OF TRIPS HELD AMBIGUOUS, 
AUTHORIZING ORAL TESTIMONY RESPECTING INTENT. 

Clause of marine insurance policy warranting that all trips on Great Lakes 
were to be approved by a named person, “as to tugs, barges, number of barges in 
tow, weather,” etc., subsequently amended to provide that the “trips on Great Lakes” 
were “to be approved” by person referred to, presented ambiguity authorizing oral 
testimony as to parties’ intent. 

(For other cases, see Evidence, Dec. Dig. § 450[5].) 

2. INSURANCE—JUDGMENT ON MARINE INSURANCE POLICY COVER- 
ING SHIPMENT ON BARGES HELD NOT SUSTAINABLE FOR FAIL- 
URE TO IDENTIFY INSPECTED BARGES WITH BARGES LOST. 
Judgment on marine insurance policy covering phosphate rock shipments on 

canal barges held not sustainable because of failure to identify lost barges with 

barges which were inspected by surveyor named in policy requiring inspection as 
condition precedent to liability. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Trial Term, New York County. 

Action by the F. S. Royster Guano Company against the Globe & Rutgers Fire 
Insurance Company. From a judgment for plaintiff on a verdict against defendant, 
defendant appeals. Reversed, and complaint dismissed. 

Argued before Dowling, P. J., and Merrell, Finch, McAvoy, and Proskauer, 
JJ. 

Prentice & Townsend, of New York City (Robert Kelly Prentice, of New 
York City, of counsel), for appellant. 

Kirlin, Woolsey, Campbell, Hickox & Keating, of New York City (Robert S. 


Erskine, of New York City, of counsel; Henry P. Elliott, of New York City, on 
the brief), for respondent. 
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McAvoy, J. [1] Plaintiff recovered a judgment on a marine insurance policy 
which covered shipments of phosphate rock loaded on certain canal barges. The 
policy contained a clause which warranted that all trips on the Great Lakes were 
to be approved by a named person “as to the tugs, barges, number of barges in 
tow, weather,” etc. There was an amendment to this clause thereafter, which 
provided that the “trips on Great Lakes” were “to be approved” by this same per- 
son. 

There was oral testimony, allowed at the trial, to show that the amendment 
was inserted so that approval of equipment at the beginning of the season would 
be sufficient for the purposes of the condition of the policy and its rider, and that 
particular trips were not required to be approved. While there was an ambiguity 
here arising out of the difference in words used in the original and the subsequent 
rider, and, assuming that the evidence established that particular trips of the barges 
were not required to have the approval of the surveyor, the proof lacks any direct 
evidence that the named surveyor actually approved the barges which carried the 
material lost and for which indemnity is sought in this action. 

[2] While the surveyor is shown to have inspected four barges and a tug of 
the equipment that was to be used that year, the identity of the inspected barges 
and those which carried the cargo which was lost and is alleged to have been cov- 
ered by the terms of the policy is not established. The witness by whom it was 
attempted to show approval merely indicated in his testimony that the four boats 
which were the carriers of the cargo which is the subject of this action were first- 
class boats, but he did not testify, nor did any one else, that they had been approved 
at any time, either at the beginning of the season or for the particular trip, by the 
named surveyor, Weisbeck. 

There was, therefore, a failure of proof of a condition precedent to liability 
on the part of the defendant company under its contract of insurance, and the 
complaint should have been dismissed for this failure. The judgment should, there- 
fore, be reversed, with costs, and the complaint dismissed, with costs. 


Judgment reversed, with costs, and complaint dismissed, with costs. Order 
filed. All concur. 


HOME INS. CO. et al. (COMPANIA GENERAL ANGLO-MEXICANA DE 
SEGUROS, S. A.) v. DICK et al. (No. 1235-5265.) 
Commission of Appeals of Texas, Section A. April 10, 1929. 
15 Southwestern Reporter (2d) 1028. 

1. LIMITATION OF ACTIONS—PROVISION IN MEXICAN CONTRACT 
AND MEXICAN STATUTES, LIMITING TIME TO SUE, DO NOT 
APPLY IN TEXAS (REV. ST. 1925, ART. 5545). 

In view of Rev. St. 1925, art. 5545, prohibiting contracts limiting time for suit 
to shorter period than two years, provision of insurance contract made in Mexico 
limiting time for suit to one year, and similar limitation in Mexican Commercial 
Code, arts. 1038, 1039, and 1043, do not apply when suit is brought in Texas, whether 
Mexican statute is one of limitation or one of prescription. 

(For other cases, see Limitation of Action, Dec. Dig. § 2[1].) 


7. INSURANCE—DEBT FROM REINSURER TO ORIGINAL INSURER 
\ROSE ON LOSS, AND WAS SUBJECT TO GARNISHMENT UPON 
TOTAL LOSS. 

Debt arose between insurer and reinsurer immediately upon happening of loss 
under insurance policy, and, where loss was total, claim was liquidated and indebt- 
edness subject to garnishment in suit by insured. 

(For other cases, see Insurance, Dec. Dig. § 679.) 


Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by C. J. Dick against the Compania General Anglo-Mexicana de Seguros, 
S. A., in which the Home Insurance Company and another were named as garnish- 
ees, and in which the Texas & Gulf Steamship Compav and another intervened. A 
judgement for plaintiff was affirmed by the Court of Civil Appeals [8 S.W.(2d) 354], 
and defendant and the earnishees bring error. Affirmed. 

Terry, Cavin & Mills, of Galveston, for plaintiffs in error. 

Villiams, Neethe & Williams and John L. Darrouzet, all of Galveston, for 
Interveners. 


Lockhart, Hughes & Lockhart, of Galveston, for defendant in error. 
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Statement of the Case. 

Critz, J. C. J. Dick filed suit in the district court of Galveston county, Tex,, 
against Compania General Anglo-Mexicana de Seguros, S. A., hereinafter called 
the Mexican company, to recover $35,000 on a policy of fire insurance issued by the 
Mexican company on a boat of some character. It is alleged, and found by the 
trial court, that the boat was totally destroyed by fire and sunk in the harbor of 
Tampico, Mexico, on July 27, 1921, while the policy of fire insurance was in force, 
The Mexican company was a corporation incorporated under the laws of the Repub- 
lic of Mexico, and had no agent in this state. ‘This company was cited in this cause 
by publication as provided under our statutes, and attorneys were appointed by the 
trial court to represent it. Said Mexican company answered by and through said 
attorneys alone. 

Dick, the plaintiff in the original suit, sued out ancillary writs of garnishment 
against Home Insurance Company and Franklin Fire Insurance Company, with 
whom the Mexican Company had reinsured the risk, as garnishees of the Mexican 
company. The two garnishees are both American companies doing business in this 
state, and were duly served by service on their local agents, as required by the 
Texas statutes. The Texas & Gulf Steamship Company and Suderman & Young 
were allowed to intervene in the suit on grounds we are not here interested in. 

On final trial in the district court, judgment was rendered against the Mexican 
company for $36,675, and against each of the garnishees for one-half that amount, 
$18,337.50. The cases were duly appealed to the Court of Civil Appeals for the 
First District at Galveston, which court in all things affirmed the judgment of the 
trial court. 8 S.W.(2d) 354. The cause is now before this court.on writ of error 
granted on application of the three insurance companies. 

The Court of Civil Appeals makes a very full and complete statement of the 
issues involved in this case, and, as such issies require a very extended statement, 
for the sake of brevity, we refer to the statement made by the Court of Civil 
Appeals, 8. S.W. (2d) pages 355 to 357, inclusive. 

Opinion. 

{1] The first assignment of error of the three insurance companies is as fol- 
lows: “The policy upon which the main suit against the Mexican Company was 
based containing a contractual provision prohibiting suit thereon unless brought 
within one year from the date of the accrual of the cause of action, and this suit 
not having been filed within such period, and it being admitted by the demurrer 
filed by the Defendants in Error that such provision was valid under the laws of 
Mexico, where the contract was made, the Court of Civil Appeals erred in holding 
that this suit could be maintained, and in affirming the judgment against the Mex- 
ican Company and the American Companies as Garnishees, and erred in not sustain- 
ing the validity of such contractual provision.” 

As shown by the pleadings of the Mexican company, and the garnishees, the 
original insurance policy constituted a contract entered into in the Republic of Mex- 
ico, and contained the following stipulation: 

“Tt is understood and agreed that no judicial suit or demand shall be entered 
before any tribunal for the collection of any claim under this policy, unless such 
suits or demands are filed within one year counted as from the date on which such 
damage occurs.’ 

“The present policy is subjected to the dispositions of the commercial code in 
that it does not alter or modify the stipulations which that same contains.” 

The insurance companies then pleaded articles 1038, 1039, and 1043, of the 
Mexican Commercial Code, which read as follows: 

Article 1038: “The rights of action derived from commercial acts shall be sub- 
ject to prescription in accordance with the provisions of this code.” 

Article 1039: “The periods fixed for the enforcement of rights of action aris- 
ing out of commercial acts shall be fatal except restitution against the same is 
given.’ 

Article 1043: “One year shall prescribe actions derived from contracts of life 
insurance, sea and land.” 

It will be seen from the above facts that the policy of fire insurance made the 
basis of this suit was barred by the statutes of limitation of the Republic of Mexico, 
at the time the suit was filed in the district court of Galveston county, Tex., but 
was not barred by any statute of limitation in this state. It therefore follows ‘that, 
if the laws of limitation of Mexico, the place where the contract was made, must 
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govern, then the pleas of limitation of the insurance companies should be sustained, 
but, on the other hand, if the laws of Texas, the lex forum, should govern, then the 
insurance companies are liable. 

We are of the opinion that it is the settled law of this state that the contractual 
and statutory limitations pleaded by the insurance companies, lawful in the Republic 
of Mexico, are unenforceable in this state, because they are contrary to the statutory 
laws of Texas, and to the public policy of this state as expressed by the statutes 
and decisions of same, and because the question of limitation is one which depends 
upon the law of the forum. R. C. S. of Texas, art. 5545; Gautier v. Franklin, 1 
Tex. 732; Carrigan v. Semple, 72 Tex. 306, 12 S. W. 178. We might cite numerous 
other authorities in this state and out of it holding that statutes of limitation relate 
only to the remedy, and are controlled by the law of the forum irrespective of the 
place of the contract, but we consider this question too well settled to require 
further discussion. 

It is contended by the insurance companies that the statutes of Mexico above 
quoted are more than mere statutes of limitation, but are statutes of prescription, 
and operate not only to bar the right of recovery by limitation, but operate to kill 
the cause of action after the lapse of one year without filing suit. We are of the 
opinion that there is no difference or distinction to be drawn between statutes of 
limitation and statutes of prescription so far as the application of the rule that the 
law of es forum governs. R. C. S. of Texas, 1925, art. 5545; Gautier v. Franklin, 
1 Tex. 732. 


[2] However, even if it should be held that there is a distinction to be drawn 
between a prescriptive statute that kills the cause of action, and a statute of limita- 
tion that merely bars the right of recovery by limitation where limitation is pleaded, 
still in this case the result would be the same, as it is shown that Dick removed from 
Mexico a few days after the boat in question was destroyed, and has lived in Texas 
ever since. Under such circumstances a prescriptive statute of Mexico would be 
no defense in the courts of Texas. 37 C. J. p. 732, § 50, and notes; Atchison, T. 
& S. F. R. Co. v. Mills, 53 Tex. Civ. App. 359, 116 S. W. 853 (writ refused). 

We have treated the three articles of the Mexican Code quoted as prescriptive 
statutes in the sense of operating to extinguish or kill the cause of action, which 
is more than a mere statute of limitation, though we do not know what construction 
has been placed thereon by the courts of that country. But regardless of whether 
they be mere statutes of limitation or statutes which operate to obliterate and kill, 
they come well within the provisions of article 5545 of our civil statutes, which 
prohibits any person, firm, or corporation, etc., from entering into any character of 
contract or agreement by reason whereof the time in which to sue is limited to a 
shorter period than two years. If this statute can be avoided by making the con- 
tract kill the cause of action, instead of barring it by limitation, then it is a useless 
thing and amounts to nothing. 

[3] The insurance companies contend by their second assignment of error that, 
if article 5545, R. C. S. of Texas, 1925, be given the construction that it is applicable 
to a contract made under the laws of a ioreign country containing a stipulation 
shortening the time for bringing the suit thereon to less than two years, such stipula- 
tion being valid under the laws of such foreign country, it is unconstitutional, in 
that it would violate Article 1, § 10 of the Constitution of the United States, in 
that it would thereby impair the obligation of a contract, and would violate the 
Fourteenth Amendment to the Constitution of the United Staes, in that it would 
deprive the defendant and the garnishees of property without due process of law. 

[4] Our answer to that is that it is well settled that parties have no constitu- 
tional rights in matters which are not a substantial part of the contract, but which 
refer to the remedy only. Statutes of limitation and agreed limitations have been 
uniformly held to affect the remedy only. Therefore, constitutional rights are not 
affected by a statute which shortens the limitation period or lengthens it unless the 
time to which the period of limitation is shortened is such that it practically 
deprives a party of propertv without due process of law. Campbell v. Holt, 115 
U. S. 620, 6 S. Ct. 209, 29 L. Ed. 483; Landa v. Obert, 78 Tex. 46, 14 S. W. 297. 
In the ahove-cited case the Supreme Court of the United States says: “We are 
unable to see how a man can be said to have” a property right “in the bar of 
the statute as a defense to his promisc to pay.” 

Of course, had both parties remained in the Republic of Mexico until the bar 
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of the statutes of that country had actually and fully operated, a different question 
would be presented; and, under the rule that, where personal property is held 
adversely in one state for a sufficient length of time to acquire title thereto by 
prescription or limitation, such title will be recognized in other states, it might 
be that, under the statutes of Mexico, and the contract in question, this cause would 
be barred in Texas. 37 C, J. p. 732 § 50. No such question is presented in this 
case. 

[5] By proper assignment the insurance companies contend that the Court of 
Civil Appeals erred in holding that the trial court did not err in rendering judgment 
in favor of defendants in error and against the Mexican company, and the two 
garnishees, because no judgment could be rendered against the Mexican company 
cited by publication, and a nonresident of Texas, unless there is a valid garnish- 
ment, and the garnishment could not be valid on the ground that there was an 
indebtedness of the garnishees to the Mexican company until and unless a valid 
judgment was rendered against the Mexican company, and, therefore, the garnishees 
were not subject to garnishment. 

This assignment should be overruled. The record shows valid garnishments 
which impounded funds in this state in the hands of the two garnishees. These 
garnishees are insurance companies, doing business in Texas, having a permit from 
this state, and having local agents at Galveston, Tex., where they were served and 
have answered by reason of such service. Clearly, the test of jurisdiction for gar- 
nishment under all the authorities is whether or not the debtor (garnishee) is sub- 
ject to suit at the hands of the creditors in the jurisdiction where the garnishment 
is sought. Missouri, K & T. R. Co. of Texas v. Swartz, 53 Tex. Civ. App. 389, 
115 S. W. 275; Bingenheimer Merc. Co. v. Weber, 49 N. D. 312, 191 N. W. 620, 27 
A. 1, R.. 1395. Chicago, R..1..& P. R..Co,. vy. Stram, 174,0.S. 710, 19: S.. Ce. 797, 
43 L. Ed. 1144; Harris v. Balk, 198 U. S. 215, 25 S. Ct. 625, 49 L. Ed. 1023, 3 Ann. 
Cas. 1084; Louisville & N. R. Co. v. Deer, 200 U. S. 177, 26 S. Ct. 207, 50 L. Ed. 
426. 

[6] It is also well settled that foreign insurance companies doing business by 
agents within a state are treated as residents of the state, and debts due from them 
to nonresidents are garnishable in the state where they are doing business. Louis- 
ville & Nashville Ry. Co. v. Deer, 200 U. S. 177, 26 S. Ct. 207, 50 L. Ed. 426; Lan- 
cashire Ins. Co. v. Corbetts, 165 Ill. 592, 46 N. E. 631, 36 L. R. A. 640, 56 Am. St. 
Rep. 274; National Fire Ins. Co. v. Chambers, 53 N. J. Eq. 468, 32 A. 663; Fithian 
v. New York & E. R. Co., 31 Pa. 114; Selma, R. & D. R. Co. v. Tyson, 48 Ga. 351; 
German Bank v. American Fire Ins. Co., 83 Iowa, 491, 50 N. W. 53, 32 Am. St. Rep. 
316; Cousens v. Lovejoy, 81 Me. 467, 17 A. 495; Burlington & M. River R. Co. v. 
Thompson, 31 Kan. 194, 1 P. 622, 47 Am. St. Rep. 497. 

[7] In this connection it will be noted that the three insurance companies urge 
that there was no debt due from the two American companies to the Mexican com- 
pany. We cannot sustain this contention. The rule is that a debt arises between 
the original insurer and the reinsurer immediately upon the happening of a loss 
under an insurance policy. Allemannia Fire Ins. Co. of Pittsburg, Pa., v. Firemen’s 
Ins. Co. of Baltimore, 209 U. S. 326, 28 S. Ct. 544, 52 L. Ed. 815, 14 Ann. Cas. 948. 
Also the boat being a total loss, the claim was liquidated and subject to garnishment. 
Of course the judgment against the Mexican company cannot have the effect of a 
personal judgment, but is onlv a judgment in rem. 

We recommend that the judgment of the Court of Civil Appeals be affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals affirmed, as recom- 
mended by the Commission of Appeals. 


« 
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ACCIDENT 


SCHMITT v. MASSACHUSETTS PROTECTIVE ASS’N, Inc. 
MASSACHUSETTS PROTECTIVE ASSQ’N, Inc., v. SCHMITT. 
Circuit Court of Appeals, Eighth Circuit. March 19, 1929. 

Nos. 8152, 8212. 

32 Federa! Reporter(2d) 61. 

1. INSURANCE—POLICY MAY BE REINSTATED BY NEW CONTRACT 

BETWEEN PARTIES. 

A policy of insurance may be reinstated by a new contract between the 
parties. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


2. INSURANCE—DEFENSE THAT JUDGMENT FOR DISABILITY INSUR- 
ANCE BARRED RECOVERY FOR SUBSEQUENT DISABILITIES 
HELD NOT AVAILABLE, WHERE INSURED DEMANDED AND IN- 
SURED PAID PREMIUMS DUE AND THEREAFTER BECOMING 
DUE. 

After recovery of disability indemnity and payment of same by insurer, 
defense that former judgment was satisfaction of defendant’s liabilities under 
policies is not available, where subsequent to that recovery defendant demanded 
and received premiums due and thereafter becoming due. 

(For other cases, see Insurance, Dec. Dig. § 633.) 

3. INSURANCE—INSURER’S DEMAND, COMPLIED WITH BY INSURER 
FOR PAYMENT OF PAST-DUE PREMIUMS AND FUTURE PREMI- 
UMS, HELD TO REINSTATE POLICY. 

Insurer’s demand for past-due premiums and for future premiums in case 
insured desired to keep disability insurance in force, with which insured com- 
plied, effected reinstatement of policy. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 

4, INSURANCE—DIRECTED VERDICT FOR INSURED WAS PROPER, 
WHERE CONTINUANCE OF DISABILITY AFTER REINSTATEMENT 
OF POLICY WAS CONCLUDED. 

In action on disability indemnity policy, directed verdict for plaintiff was 
proper, where continuance of plaintiff's disability after reinstatement of policy 
was conceded. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 

5. INSURANCE—DISABILITY POLICY HELD TO AUTHORIZE INSURER 
TO WITHHOLD ONE-HALF OF DISABILITY INDEMNITY, PAY- 
MENT OF BALANCE UNPAID AT INSURED’S DEATH TO BE PAY- 
ABLE TO HIS REPRESENTATIVES (Gen. St. Minn. 1923, § 3417). 
Disability indemnity policy providing, as authorized by Gen. St. Minn. 1923, 

§ 3417, for payment of one-half of accrued indemnity at expiration of each 60 
days during continuance of disability and payment of balance unpaid at termina- 
tion of disability period on receipt of due proof of loss, held to authorize with- 
holding by insurer of one-half of accrued disability indemnity, notwithstanding 
continuous disability rider specifying weekly indemnity; the policy when con- 
strued with the standard clause requiring payments to insured during his life 
and payment of any unpaid amounts at time of his death to his executor or ad- 
ministrator. 

(For other cases, see Insurance, Dec. Dig. § 599.) 


6. INSURANCE—TERMS OF INDEMNITY INSURANCE POLICY, IF 
CLEAR AND UNAMBIGUOUS, MUST GOVERN NOTWITHSTAND- 
ING CONSIDERATIONS OF HARDSHIP. 

The provisions of indemnity insurance policies and scope of indemnity pur- 
chased is primarily matter of contract, and terms of contract, if clear and un- 
ambiguous, must govern notwithstanding any apparent hardship. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


Appeal from the District Court of the United States for the District of 
Minnesota; William A. Cant, Judge. 
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Action by Aaron F. Schmitt against the Massachusetts Protective Associa- 
tion, Inc. From the decree rendered, both parties appeal. Affirmed. 

J. W. Schmitt, of Mankato, Minn., and Charles Bunn, of St. Paul, Minn. 
(C. J. Laurisch, of Mankato, Minn., on the brief), for plaintiff. 

George Hoke, of Minneapolis, Minn. (Tracy J. Peycke, of Minneapolis, Minn., 
and F. H. Nash, of Boston, Mass., on the brief), for defendant. 

j Before Van Valkenburgh and Booth, Circuit Judges, and Munger, District 
udge. 

Muncer, District Judge. The plaintiff had a verdict and judgment in an action 
upon two policies of insurance insuring the plaintiff against the loss of his time 
from accident or disease. Both parties have appealed. The only questions that 
may be considered relate to the granting of a part of the plaintiff’s motion for 
a directed verdict. By that motion the plaintiff asked: First, that the court 
should direct a verdict for the plaintiff for $17,581.91, the total of all the amounts 
claimed in his complaint, with interest; second, that if that request should be 
denied a verdict should be directed for the plaintiff for $15,981.91, a deduction of 
$1,600 from the amount first requested; third, that if the first and second re- 
quests should be denied, a verdict should be directed for the plaintiff for 
$4,685.77; and, fourth, that if the first, second, and third requests should be de- 
nied, a verdict should be directed for the plaintiff for $3,942.34. The court granted 
the third request in substance. The plaintiff excepted to the denial of his first 
and second requests. The defendant excepted to the granting of plaintiff’s mo- 
tion for a directed verdict and assigns that ruling as error. The only claim made 
in support of the defendant’s appeal is that it was erroneous to direct a verdict 
for the plaintiff in any amount. A number of other questions are presented 
in the briefs and arguments relating to the proper construction of the policies, 
but they are not founded upon any rulings made by the court, over objections 
made. 

The defendant issued two policies of insurance payable to the plaintiff. There 
is no question made in this case that his disabilities bring him under the terms 
of the policies. The first policy contained these provisions: 

“A. Total Disability From Accident or Disease. If any injury or disease result 
in continuous disability requiring the regular and personal attendance of a licen- 
sed physician, the Association will pay during the continuance of such disability 
One Hundred Dollars per week as hereinafter limited.” 

“C. Additional Benefits for Serious Disabilities. If any injury or disease re- 
sults in continuous total disability lasting for more than four weeks the Associa- 
tion will for the remainder of the period during which the insured is under the 
regular and personal attendance of a licensed physician and totally disabled by 
accident or confined to the house by disease, pay in addition to the indemnity 
provided in Clause A the further sum of One Hundred Dollars per week, as here- 
inafter limited.” 


“D. Hospital Confinement or Care of Nurse. If during any period for which 
indemnity is payable under Clause A or C above the insured is confined within 
an incorporated hospital or is under the care of a registered nurse, an additional 
indemnity of Fifty Dollars per week shall be payable during such period of hos- 
pital confinement or nugse’s attendance, for not exceeding twenty-six weeks as 
hereinafter limited.” 


“FE. The Association agrees that during the term of this policy the sole con- 
dition for its Continuance shall be the timely payment by the insured of the pre- 
miums hereon.” 

“7. Affirmative proof of loss must be furnished to the Association at its said 
office within ninety days after the termination of the period of disability for 
which the Association is liable.” 


“8. The Association shall have the right and opportunity to examine the per- 
son of the insured when and so often as it may reasonably require during the 
pendency of claim hereunder, and also the right and opportunity to make an 
autopsy in case of death where it is not forbidden by law.” 


“10, Upon request of the insured and subject to due proof of loss one-half 


of the accrued indemnity for loss of time on account of disability will be 
paid at the expiration of each sixty days during the continuance of the period 
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for which the Association is liable, and any balance remaining unpaid at the ter- 
mination of such period will be paid‘immediately upon receipt of due proof.” 

“11, All indemnities of this policy are payable to the insured.” 

“G. The weekly indemnity provided for in Clause A of this policy for disa- 
bility caused by accidental injuries shall be paid so long as the insured lives and 
suffers continuous total disability from the date of the accident. Otherwise, weekly 
indemnities for disabilities caused by accident or disease shall not collectively 
cover periods exceeding sixty (60) weeks. The term ‘total disability, whenever 
used in this policy, shall mean inability to engage in any gainful occupation.” 

“M. The premium on this policy shall be One Hundred Forty-Eight Dollars 
per quarter, payable in advance on or before the first day of March, June, Sep- 
tember and December in each year. This policy is issued in consideration of 
* * * the policy fee of One Hundred Forty-Kight Dollars, which will carry 
the insurance hereunder until the first quarterly premium date as above follow- 
ing the issuance hereof, and may be continued from period to period throughout 
its term at the option of the insured by the payment of the premium in advance. 
Premiums may be paid annually, semi-annually or quarterly on any premium date 
as the insured may elect.” 

“Continuous Disability Rider. 

“For total disability resulting from disease, arising prior to the insured’s 
sixtieth birthday and before the expiration of the sixty weeks described in 
Clause G of the attached policy, the weekly indemnity provided by said policy 
shall continue to be payable to the insured beyond said sixty weeks, so long as 
he thereafter lives and is continuously totally disabled and necessarily confined 
within the house under the care of a licensed physician. Total disability due 
to tuberculosis, paralysis, blindness, insanity, paresis, cancer or locomotor ataxia 
shall however be construed as confining sickness hereunder irrespective of wheth- 
er or not the insured be strictly confined within the house. 


“In all other respects the terms, provisions and conditions of said Policy re- 
main the same.” 


The second policy for a different amount and with a different premium in- 
sured the plaintiff against loss resulting while the policy was in force from dis- 
ability by disease, and contained substantially similar provisions (except as to 
clause C above quoted), and with the exception that clause 10 provided for the 
regular payment of all of the accrued indemnity at the end of each four weeks 
of disability. The plaintiff’s disability began June 5, 1925, and has continued ever 
since. In September, 1925, he brought suit in the state court against the de- 
fendant for the loss which he claimed he had sustained under the policies for a 
period of eight weeks of disability under the first policy and of six weeks disabil- 
ity under the second policy, and recovered a judgment, which was affirmed by 
the Supreme Court of Minnesota. Schmitt v. Mass. Protective Association, 170 
Minn. 60, 212 N. W. 5. In April, 1927, this judgment was paid by the defendant. 
Payment was also made to the plaintiff of one-half of the accrued indemnity as 
provided by clause ten of the first policy, arising after the date covered by the 
judgment and down to the end of the nearest sixty-day period prior to May 1, 
1927, and all accrued indemnity under the second policy down to the expiration 
of the period of payment next prior to May 1, 1927. These payments were made 
pursuant to a stipulation of the parties reserving rights to each of them to make 
certain contentions of asserted legal rights, if another suit were brought upon 
the policies. The defendant now asserts, in support of its assignment of error 
founded upon its exception to the granting of a directed verdict, that at the time 
the plaintiff brought his action in the state court, the defendant had repudiated 
all liability under the policies, and that the plaintiff was therefore entitled to 
recover, in that action, for any and all liability of the defendant under the pol- 
icies, and that the judgment in that action merged in it all rights of recovery 
under the policies under principles stated in such cases as Federal Life Ins. Co. 
v. Rascoe (C. C. A.) 12 F. (2d) 693, 696; United States v. Leffler, 11 Pet. 86, 100 
(9 L. Ed. 642); Watkins v. American Nat. Bank (C. C. A.) 134 F. 36, 38; Pakas 
v. Hollingshead, 184 N. Y. 211, 216, 77 N. E. 40 [3 L. R. A. (N. S.) 1042, 112 Am. 
St. Rep. 601, 6, Ann. Cas. 60]. The effect of the judgment in the state court as 
a satisfaction of the defendant’s liabilities under these policies does not properly 
arise on this record. After the judgment was paid and after the payments had 
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been made under the stipulation that has been mentioned, the defendant made 
written demands upon the plaintiff, under each of the policies, as follows: 

“You are hereby notified that in the event you desire that Ideal Policy No. 
426913 issued to you, Aaron F. Schmitt, by The Massachusetts Protective Asso- 
ciation, Inc., August 15, 1924, be regarded as having been in force up to the pres- 
ent time, that you pay the premiums thereon from September, 1925, to March 
1, 1927, amounting to Ten Hundred Thirty-six Dollars ($1036.00), and in the 
event that you desire to keep said policy in force in the future, that you pay the 
premiums provided by said policy each quarter in accordance with the terms 
thereof. 

“Demand is hereby made upon you that you, Aaron F. Schmitt, pay to The 
Massachusetts Protective Association, Inc., the sum of Three Hundred Six and 
25/100 Dollars ($306.25), the amount of the seven (7) quarterly premiums from 
September, 1925, to March 1, 1927, upon Perfection Policy #451484 issued by said 
The Massachusetts Protective Association, Inc., to Aaron F. Schmitt, May 15, 
1925, and that you make payment in future of the premiums upon said policy as 
therein provided as the same accrue quarterly in the future.” 

[1, 2] In pursuance of these demands the plaintiff paid to the defendant the 
premiums demanded, and also paid the premiums due for the next ensuing quar- 
ter year, and the defendant accepted and retained the premiums. There were sub- 
sequent negotiations as to later premiums, which are not of importance in the 
consideration of the assignments of error. A policy of insurance may be rein- 
stated by a new contract between the parties. Equitable Life Assur. Soc. v. Mc- 
Elroy (C. C. A.) 83 F. 631, 639; Wastun v. Lincoln Nat. Life Ins. Co. (C. C. A.) 
12 F. (2d) 422, 425; 37 Corp. Jur. 495. 

[3] The demand made by the defendant on the plaintiff was not only for the 
payment of premiums for the period for which an adjustment of a part of the 
claimed losses had been made, but was also for the payment of future premiums 
in case the plaintiff desired to keep the policies in force in the future. The 
plaintiff complied with this demand, paid $1,442.25 representing the premium to 
March 1, 1927, and in addition paid the quarterly premiums due June 1, 1927, in 
advance ‘as required by sections M and O of the policies for continued insurance 
from June 1 to September 1, 1927, under both policies. The parties were free 
to make a contract of reinstatement of the policies and the effect of the demands 
by defendant and the payments by plaintiff was to reinstate the policies of insur- 
ance, as new contracts between the parties. The facts in Pennsylvania Lumber- 
man’s Mut. Fire Ins. Co. v. Meyer (C. C. A.) 126 F. 352, 353, made a case quite 
similar in principle. An insurance company contended that it had canceled the 
policy before loss. Subsequently the company wrote the insured a letter in 
which it stated: 

“We regret we cannot see our way clear to allow this matter to run along any 
further unpaid on our books, so if you still desire these policies to again be put 
in force we ask you kindly to send us check for the full amount by return mail.” 

The insured sent the amount demanded. The court said: 


“The letter of May 23d contained an explicit agreement by the defendant to 
reinstate the policies if the check for the premiums was mailed. The offer or 
the defendant was accepted by the plaintiff. When the check was deposited in 
the mail pursuant to this agreement to reinstate the policies, the plaintiff did all 
in his power to comply with defendant’s offer. The minds of the parties met; 
the agreement was consummated.” 


[4] The continuance of the disability of the plaintiff after the reinstatement 
of the policies is conceded. In view of these facts, there was no error in directing 
a verdict in favor of the plaintiff for some amount. 


[5] The plaintiff's appeal is founded upon the rejection of his two motions 
each of which asked for a directed verdict in a specific amount. The amount 
mentioned in the first motion was based upon the theory that the first policy 
required the payment to. the plaintiff, at the end of each sixty days’ disability, 
of all the insurance which would ever be payable under the policy for that sixty 
days of disability. The second motion was based upon the theory that the de- 
fendant should pay at the end of the first sixty-day period of disability one-half 
of the total amount ultimately payable for that period, and that the amount pay- 
able at the end of any subsequent sixty-day period should be ascertained by first 
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adding what was left unpaid at the time of the prior payment to the whole 
amount of insurance earned in the last preceding sixty-day period and then taking 
one-half of this sum. This half would be the amount payable at once to the 
insured. The statutes of Minnesota prescribe the form of policies of insurance 
of this kind. 1 Mason’s Minn. Stats. (1927), § 3417. These statutes provide that 
the policy shall contain: 

“(10) A standard provision relative to periodical payments of indemnity for 
loss of time on account of disability, which provision shall be in the following 
form, and which may be omitted from any policy not providing for such indem- 
nity. The insurer shall insert in the first blank space of the form, appropriate 
language to designate the proportion of accrued indemnity it may desire to pay, 
which proportion may be all or any part not less than one-half, and in the sec- 
ond blank space shall insert any period of time not exceeding sixty days. 

“10. Upon request of the insured and subject to due proof of loss * * * 
accrued indemnity for loss of time on account of disability will be paid at the 
expiration of each * * * during the continuance of the period for which the 
insurer is liable, and any balance remaining unpaid at the termination of such 
period will be paid immediately upon receipt of due proof.” 

In pursuance of these requirements, the second policy issued to the plaintiff in 
its clause (10) provided for the payment of “all” accrued indemnity at the expira- 
tion of each four weeks of disability, but the first policy in its clause (10) provided 
for the payment of only “one-half” of the accrued indemnity at the expiration of 
each sixty days of disability. Paragraphs A and C of the first policy each pro- 
vidéd for the payment of a certain sum per week “as hereinafter limited,” and both 
these clauses preceded “Standard Clause 10” in the policy. The “Continuance Dis- 
ability Rider” stated that “the, weekly indemnity provided by said policy” shall 
continue to be payable for an extended period. Giving the proper effect to the 
words “as hereinafter limited” contained in clauses A and C and to “the weekly 
indemnity provided by said policy” in the “Continuous Disability Rider,” the 
amounts payable and the times when they are payable must be ascertained by a 
construction of the terms of “Standard Clause 10.” This clause contains a limita- 
tion, in that it provides for the payment (on request and after proofs are furnished) 
of one-half of the accrued indemnity for loss of time. 

The first motion of the plaintiff, requiring the payment at the end of each 
sixty-day period of all indemnity earned under the first policy, necessarily 
was hased on the theory that both the first and second policies had the 
same meaning, although one provided for the payment at the end of each 
period of one half, and the other of all the earned indemnity for that period 
mentioned in the policies. The plaintiff admits that this construction of clause 
10 is contrary to its obvious meaning, but he asserts that there is a con- 
flict of meaning between that clause and the “Continuous Disability Rider” and that 
the latter should prevail. The conflict is said to arise because, by the terms of the 
rider, the indemnities which it provides are to be paid to the insured, that the plain- 
tiff is suffering from an‘incurable disability, and that if half of the indemnities can 
be withheld until the end of the period of disability, as provided by “Standard 
Clause 10,” that portion of the indemnities can never be paid to the insured. It is . 
claimed that the provision for payments to the insured requires that the payments 
should be made to him personally. It is to be noted that Standard Clause 11 makes 
all the indemnities of the policy, not only those provided by the rider, but all others, 
payable to the insured, so that there is no conflict in meaning as to the payee be- 
tween the rider and other portions of the policy. If the construction contended 
for were adopted, the insurer would be relieved in any case where the insured died 
from making any further payments, although the insured might have been disabled 
and entitled to indemnities, and could have collected them if he had lived, because 
the payments could not be made to the insured personally. When clause 11 is read 
in connection with clause G and with “Standard Clause 10” and “the Continuous 
Disability Rider,” there is no conflict nor doubt as to the beneficiary of any of the 
indemnities. The indemnities are payable to the insured, if he is living, and any 
unpaid amount due to him at the time of his death is payable to his executor or 
administrator. Union Mut. Life Ins. Co. v. Stevens (D. C.) 19 F. 671, 676; Hard- 
ing v. Littlehale, 150 Mass. 100, 104, 22 N. E. 703; Brierly v. Equitable Aid Union, 
170 Mass. 218, 220, 48 N. E. 1090, 64 Am. St. Rep. 297; 23 Corp. Jur. 1130; 25 
Cyc. 886. 
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[6] It is also urged that this construction of the “Continuous Disability Rider” 
should be adopted, or that the construction of clause 10, as presented by the plain- 
tiff's second motion, should be adopted, because the purpose of this policy was to 
provide a disabled person with a fund to replace the earnings that he had lost; 
that it is a hardship to deprive him during his disability of half of the amount which 
the insurer must ultimately pay, and that it is a benefit to the insurer to retain half 
of the indemnities, without liability for interest thereon; and that these objections 
have peculiar force when the disability will continue for a long time. The first 
portion of clause G plainly contemplated a possible continuance from an accidental 
injury of a disability as long as the insured should live; the continuous disability 
rider contemplated a similar possible continuance as the result of disease, of a dis- 
ability as long as the insured should live. The possible length of the periods of 
disability therefore must have been in the minds of the parties, but the supposed 
hardships may be as keenly felt in the case of a short period of disability 
as in the case of a long-continued sickness. There may be other reasons for the di- 
viding of the payments, such as a lower premium cost, or because of a desire to 
accumulate a fund to be available at the end of the disability or in case of death. 
The purposes may vary according to the plans of the persons procuring the insur- 
ance. The statute of Minnesota which has been quoted expressly allows contracts 
of insurance providing for the payment of a part of the total amount of insurance 
earned, at the date of each periodical payment, and the withholding of the remainder. 
It has often been pointed out that all insurance policies are limited and that the 
scope of the indemnity purchased is primarily a matter for the consideration of «the 
parties at the time of entering into the contract. If the terms of the contract are 
clear and unambiguous, those terms must govern. Consideration has been given 
to the various arguments made, but the conclusion has been reached that the ob- 
ligation of the insurer, under the first policy, was to pay to the plaintiff, at the 
end of each sixty-day period (upon request and after proofs have been furnished), 
one-half of the accrued indemnity earned in the preceding sixty-day period, during 
the continuance of the period for which the insurer was liable, and that the insurer 
was entitled to retain the other half of the indemnities earned by the plaintiff, until 
the expiration of the total period for which the insurer was liable. At the expira- 
tion of that period of liability the retained halves of indemnity were payable, to- 
gether with any other balance unpaid under the policy. 
The judgment will be affirmed. 



















OGBURN v. TRAVELERS’ INS. CO. (S. F. 12130.) 
Supreme Court of California. April 11, 1929. 
276 Pacific Reporter 1004. 

5. INSURANCE—POLICY COVERING INJURIES SUSTAINED WHILE 
PASSENGER ON COMMON CARRIER’S CONVEYANCE DID NOT IN- 
CLUDE INJURIES INSURED SUSTAINED WHEN FALLING INTO 
ELEVATOR SHAFT IN HOTEL. 

Travel accident ticket policy, insuring against bodily injuries effected solely 
by external, violent, and accidental means and sustained while riding as passenger 
on any public conveyance provided by common carrier which is propelled on land 
or water by mechanical power, held not to include insurance against injuries which 
caused death of insured, and which were sustained when insured stepped through 
open door into elevator shaft in hotel after elevator had risen from floor level. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

6. INSURANCE—UNCERTAINTIES AND AMBIGUITIES IN POLICY MUST 
BE RESOLVED AGAINST INSURER WHO IS PRESUMED TO HAVE 
SELECTED LANGUAGE EMPLOYED THEREIN. 

All uncertainties and ambiguities in policy of insurance must be resolved 
against the insurer who is presumed to have selected and incorporated into policy 
language employed therein. 

(For other cases, see insurance, Dec. Dig. § 146[3].) 

7. INSURANCE—COURT MUST GIVE EFFECT TO CONTRACT OF 
INSURANCE AS EXECUTED BY PARTIES, IN ABSENCE OF UNCER- 
TAINTIES AND AMBIGUITIES REQUIRED TO BE RESOLVED 

AGAINST INSURER. 

In the absence of uncertainties or ambiguities in policy of insurance required 
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to be resolved against insurer, courts have no alternative but to give effect to con- 
tract of insurance as executed by the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) . 

In Banc. 

Appeal from Superior Court, City and County of San Francisco; Daniel C. 
Deasy, Judge. 

Action by Carl Ogburn, as administrator of the estate of Byron C. Ogburn, 
deceased, against the Travelers’ Insurance Company. Judgment for plaintiff, and 
defendant appeals. Reversed. 

Superseding opinion in 269 P. 728. 

Joseph T. O’Connor, of San Francisco, for appellant. 

Burbank & Spence, Daniel W. Burbank, and Homer R. Spence, all of Francisco, 
for respondent. 

Waste, C. J. The defendant appeals from a judgment entered in favor of 
plaintiff as administrator of the estate of Bryon C. Ogburn, deceased, in an action 
brought upon a policy of accident insurance. The deceased purchased a “Travel 
Accident Ticket Policy” from the agent of the defendant insurance company at San 
Antonio, Tex. While in San Francisco he was killed in an accident occurring in 
the Hotel Flower, which hotel maintained an elevator service used by guests, visi- 
tors, employees, tradesmen, and waiters. The evidence discloses that on the day 
of the accident the deceased, in company with a friend, summoned the elevator to 
the ground floor for the purpose of being conveyed to the fifth floor. In response 
to the summons, the elevator was brought to the ground floor by its operator. As 
the door of the elevator was opened, the deceased’s companion stepped into the car, 
which immediately started upward, without the operator having previously closed 
the door. Deceased, apparently following close upon the heels of his friend, step- 
ped through the open door into the elevator shaft, and fell to the basement, re- 
ceiving the injuries which resulted in his death. 

The introductory clause or caption of the policy issued to the deceased by the 
defendant company states that it “Covers Accidents Only While a Passenger on 
Passenger Conveyances and While in or About Railroad Passenger Stations. Age 
18 to 70.” In the body of the policy it is declared that: “The Travelers Insurance 
Company hereby insures * * * against bodily injuries effected solely by external, 
violent and accidental means, and sustained while riding as a passenger on any pub- 
lic conveyance provided by a common carrier and such conveyance is being pro- 
pelled on land or water by mechanical power. * * *” In the presentation of the 
appeal, both sides have devoted considerable portions of their briefs to the following 
two questions: Whether the introductory clause or caption of an insurance policy 
is to be read and construed with the provisions appearing in the body of the instru- 
ment? And, whether an elevator maintained by a public hotel for the convenience 
of those having occasion to use the same is a common carrier within the meaning of 
the particular policy here involved? We need consider only the first. 

[1-4] In the interpretation of a written instrument the primary object is to 
ascertain and carry out the intention of the parties thereto. Burnett v. Piercy, 149 
Cal. 178, 189, 86 P. 603; First Nat. Bank v. Bowers, 141 Cal. 253, 262, 74 P. 856. 
This fundamental rule finds recognition in section 1636 of our Civil Code, wherein 
it is provided that: ‘“‘A contract must be so interpreted as to give effect to the mutual 
intention of the parties as it existed at the time of contracting, so far as the same 
is ascertainable and lawful.” As to the hardships, advantages, or disadvantages 
which may result from such a construction, the courts have nothing to do. Gazos 
Creek Mill & Lumber Co. v. Coburn, 8 Cal. App. 150, 156, 96 P. 359. The intention 
of the parties is, of course, to be ascertained from a consideration of the language 
employed by them and the subject-matter of the agreement. Los Angeles G. & E. 
Co. v. Amal. Oil Co., 156 Cal. 776, 779, 106 P. 55. A contract should be construed, 
however, as an entirety, the intention being gathered from the whole instrument 
taking it by its four corners. Every part thereof should be given some effect. Sec- 
tion 1641, Civil Code. In other words, “the sense and meaning of the parties to 
any particular instrument should be collected ex antecedentibus et consequentibus ; 
that is to say, every part of it should be brought into action, in order to collect from 
the whole one uniform and consistent sense, if that may be done.” Balfour v. 
Fresno C. & I. Co., 109 Cal. 221, 227, 41 P. 876, 878. Section 1648 of the Civil Code 
declares that: “Howev er broad may be the terms of a contract, it extends only to 
those things concerning which it appears that the parties intended to contract.” 
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[5] With these fundamental rules of construction before us, we experience little 
hesitation in concluding that the parties to the policy of insurance here involved 
could not have intended. it to cover an accident of the nature of the one disclosed by 
the evidence herein. In arriving at this conclusion, we have duly considered and 
weighed the entire policy, including the introductory clause or caption. On its face, 
the instrument is definitely characterized as a “Travel Accident Ticket Policy.” A 
person boarding, riding on, or leaving an elevator maintained by a public hotel, in 
which he happens to be either permanently or transiently residing, cannot, by any 
stretch of the imagination, be said to be engaged at the time in “travel,” as that 
term is commonly understood and unquestionably employed in the policy here in 
question. It is interesting to note, also, that the caption of the policy significantly 
describes it as covering accidents while a passenger on passenger conveyances, “and 
while in or about railroad passenger stations,” thus lending added substantiation to 
the conclusion that the parties could only have intended to include within the pro- 
visions of the policy those accidents incident to “travel,” and could not have had in 
mind, in executing the contract of insurance, protection to the assured against an 
accident in or about an hotel lobby or elevator. 

[6, 7] In the disposition of this appeal, we have not lost sight of the familiar 
rule requiring all uncertainties and ambiguities in a policy of insurance to be re- 
solved against the insurer, who is presumed to have selected and incorporated into 
the policy the language employed therein. That rule can only have application when 
the policy actually presents sore uncertainty or ambiguity. In the absence thereof, 
the courts have no alternative but to give effect to the contract of insurance as exe- 
cuted by the parties. As pertinently declared in First Nat. Bank v. Maryland Cas. 
Co., 162 Cal. 61, 69, 121 P. 321, 325 (Ann. Cas. 1913C, 1170) : “Before one is entitled 
to recover upon a policy of insurance it is essential that he bring himself within 
the express provisions of the policy. While in the construction of insurance policies 
the rule is that doubtful provisions are to be construed in favor of the insured and 
in aid of his right to recover thereon, the rule is equally well established that where 
the terms of the policy are plain and explicit the court can indulge in no forced 


construction of the contract to cast a liability upon the insurance company which 
it has not assumed.” 


The judgment is reversed. 


We concur: Richards, J.; Curtis, J.; Preston, J.; Shenk, J.; Seawell, J.; 
Langdon, J. 


WITT v. SPOT CASH INS. CO. (No. 28448.) 
Supreme Court of Kansas. May 4, 1929. 
276 Pacific Reporter 804. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER WAS NOT LIABLE, UNDER ACCIDENT 
POLICY “NOT COVERING LOSS CAUSED * * * BY VIOLATION OF 
LAW,” FOR INJURY TO ASSURED WHILE DRIVING AUTOMOBILE 
AT UNLAWFUL SPEED (LAWS 1925, c. 84, § 1). 

An accident insurance policy provided that it should “not cover any loss caused 
or contributed to by violation of law.” The insured was injured in attempting to 
turn a corner while driving an automobile at a speed in excess of that allowed by 
the statute. Section 1, c. 84, Laws of 1925. Held, the insurance company was not 
liable. 

(For other cases, see Insurance, Dec. Dig. § 462.) 


2. INSURANCE—EVIDENCE AS TO ACCIDENT BEING CAUSED BY IN- 


SURED’S VIOLATION OF LAW PRECLUDED RECOVERY UNDER 
POLICY (LAWS 1925, c. 84, § 1). 


The plaintiff’s evidence considered in an action to recover on an accident in- 


surance policy, and held to bar recovery because the accident was caused or contri- 
buted to by plaintiff’s violation of law. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 
Harvey, J., dissenting. 
Appeal from District Court, Mitchell County; William R. Mitchell, Judge. 


Action by August Witt, Jr., against the Spot Cash Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded, with directions. 


C. A. Leinbach, of Marysville, and Wm. N. Tice, of Beloit, for appellant. 
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Cc. L. Kagey and L. M. Kagey, both of Beloit, for appellee. 

Hopkins, J. The action was one to recover under an accident insurance policy 
for personal injuries. Plaintiff prevailed, and defendant appeals. 

[1] Issuance of the policy was admitted, but liability denied because the acci- 
dent was alleged to have been caused or contributed to by the manner in which de- 
fendant drove his automobile; that he attempted to turn a corner at a speed of 30 
miles an hour, which is in excess of the speed allowed by law. The policy con- 
tained this provision: 

“The insurance under the accident and health provisions of this policy does not 
cover any loss caused or contributed to by riots, violation of law, disappearance, 
alcoholism, or self-inflicted injuries.” 

The plaintiff related substantially that he was driving from Cawker City at 30 
miles an hour; that he did not know he was near the corner; that when he came 
over a hill, and the lights were thrown down the slope, he saw the corner; that he 
tried to slow down, but was too near the corner and a grader ditch; that he ran 
into the! grader ditch with one front wheel and upset his car; and that it turned 
over on its side. He wrote a letter to the defendant, describing the accident as 
follows: 

“Received your letter in regards to how fast I was going at the time of the 
accident. About 30 miles per hour. The deep grader ditch caused my car to turn 
over, and I was coming down grade and there was no road straight on, so it was 
turn or run straight in the 4-foot bank. I thought I could save myself by turning 
a little, but it didn’t.” 

Information as to the lay of the ground and the familiarity of plaintiff with 
the location was brought out on cross-examination : 

“T left Rudolph Sheet’s home between 2 and 3 o’clock, * * * driving a Dodge 
car. I have lived in this county all my life; * * * 40 years old. I have been over 
this road at different times during the past 20 years. The hill is west of the cor- 
ner; 100 yards from the corner; maybe 200 yards from the corner. It is slightl 
down hill from there to the corner. The road connects with a road running at 
and south. It does not go on east. The corner is rounded.” 

Section 1, c. 84, Laws of 1925, regulates the driving of motor vehicles on the 
public highway. A portion of that section reads: 

“Upon approaching a railroad crossing or intersection of highways outside of 
any village or city, or turning corners, the person operating a motor vehicle shall 
reduce the speed of such vehicle to a rate not exceeding eight miles an hour, and 
shall not exceed such speed until entirely past such crossing or intersection.” 

In Rowe v. United Commercial Travelers’ Ass’n, 186 Iowa, 454, 172 N. W. 454, 
4A. L. R. 1235, it was said substantially that a statute limiting the speed of auto- 
mobiles on the highway is a law within the meaning of an accident insurance policy, 
providing that its benefits shall not be extended to cover any death, disability, or 
loss resulting from any violation of law. In the opinion it was said: 

_ “The language of the insurance contract which appellant relies upon as affording 
it exemption from liability to the’ plaintiff is that: ‘The benefits under this article 
shall not extend to or cover any death, disability or loss resulting from the violation 
of any law.’ The statute above quoted is a law, within the meaning of the contract. 
It prescribes a duty for the violation of which a penalty is provided, and it follows, 
of necessity, from the agreement that, if Rowe violated this law, and his death 
‘resulted from’ such violation, then there can be no recovery of benefits; and this, 
we hold, the jury should have been told.” 

_, In that case the policy provided that the insurer would not be liabile if the 
injury “was caused through violation of law and voluntary exposure to danger.” 
The policy in the instant case reads “caused or contributed to.” The courts are in 
agreement that there must be some causative connection between the acts which con- 
stitute the violation of law, and the injury or death of the insured. If the acts 
constituting the violation of law have ceased before the injury, then it is not within 
the provision of the policy. See note 17, A. L. R. 1005. 

In Duran v. Standard Life & Accident Ins. Co., 63 Vt. 437, 22 A. 530, 13 L. R. 
A. 637, 25 Am. St. Rep. 773, the insured was hunting on Sunday, which constituted a 
misdemeanor. The insured slipped on frozen ground and was injured. It was held 
the insurer was not liable, because the insured was injured while violating a law. 
It was said in the opinion: 

“R. L. 4316 prohibits hunting, shooting, pursuing, taking, or killing wild game, 
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or other birds or animals, on Sunday. A person violating the provisions of either of 
these sections is to be fined. At the time of the accident the plaintiff was engaged in 
hunting. He had his gun with him and was ready to shoot any game he might see, 
whether in the field or along the highway on his way home. He started out to se- 
cure game wherever he might find it, and it does not appear that at the time of the 
accident he had abandoned his purpose. In hunting, he was violating the law of 
this state. The traveling of the plaintiff was as much a part of his act of hunting as 
carrying his gun and ammunition, or shooting or capturing game when the oppor- 
tunity occurred in the course of the hunt. Without walking, the plaintiff could not 
have engaged in his hunt. Thus the accident was caused directly by plaintiff’s vio- 
lation of the law in hunting.” 

In Bloom y. Franklin Life Ins. Co., 97 Ind. 478, 49 Am. Rep. 469, a similar pro- 
vision was contained in a life insurance policy. The court said: 

“While the unlawful act of the assured must tend in the natural line of causation 
to his death, in order to work a forfeiture, it is not necessary that the act should be 
the direct cause, nor that the precise consequences which actually followed could 
have been foreseen. It is enough if the act is unlawful in itself, and the consequen- 
ces flowing from it are such as might have been reasonably expected to happen, for, 
in such a case the ultimate result is traced back to the original proximate cause.” 

See, also, Lundholm v. Mystic Workers, 164 Ill. App. 472, Wells v. New Eng- 
land Mutual Life Ins. Co., 191 Pa. 207, 43 A: 126, 53 L. R. A. 327, 71 Am. St. Rep. 
763, and Hatch v. Mutual Life Ins. Co., 120 Mass. 550, 21 Am. Rep. 541, cases where 
the insured died following criminal abortion and where recovery was denied. 

It has been held that driving an automobile at a rate of speed in excess of that 
fixed by the statute, being a misdeameanor, constitutes culpable negligence, within 
the meaning of R. S. 21—420 (State v. Bailey, 107 Kan. 637, 193 P. 354) and for 
aa the speed laws one may be prosecuted (State v. Pfeifer, 96 Kan. 791, 153 

. 552). 


In Flannagan v. Provident Life & Accident Ins. Co. (C. C. A.) 22 F. (2d) 136, 
it was held: 

“Insurance companies held not liable on accident insurance policies for death 
of insured, resulting from injuries sustained while driving automobile in intoxicated 
condition, in violation of Prohibition Law Va. (Acts 1924, c. 407), §§ 25, 80, under 
policy provisions excepting from coverage accidents encountered while violating the 
law.” 

The policy issued by the company contained a provision that: raf 

“This insurance does not cover * * * accidents encountered while insured is in- 
toxicated or under the influence of intoxicants or narcotics, whether such condition 
contributed either directly or indirectly to the accident * * * accident while violat- 
ing law. * * * The law in the state of Virginia, where the deceased resided and 
where the accident happened, made it an offense to run an automobile while under 
the influence of intoxicants. * * * The deceased was running an automobile while 
intoxicated, within the meaning of the Virginia statute above cited, and in so doing 
was violating the Virginia law. This being true, under the conditions of the policies 
sued on, there was no resultant liability for his death.” s 

See, also, North Carolina Mutual Life Ins. Co. v. Evans, 38 Ga. App. 178, 143 
S. E. 449. 

[2] Did plaintiff's excessive speed contribute to the accident? We think it did. 
One may safely turn a corner at 8 miles per hour. As the speed increases the hazard 
increases. Plaintiff said: “I tried to slow down, and I was too near the corner and 
the grader ditch on the east side.” That is to say, he was going so fast that he 
ran past the corner and into the ditch on the other side of the road. He was going 
so fast he could not turn. He had contracted to observe the rules regulating 
travel on the highway. He failed to observe one of those rules, and his injury fol- 
lowed directly on that failure. In driving up to the corner at a rate of 30 miles per 
hour, he violated the statute. Such driving resulted in the accident. His excessive 
speed (in violation of the statute) caused his injury. Under the circumstances, a 
demurrer to plaintiff’s testimony should have been sustained. 

The judgment is reversed, and the cause remanded, with instructions to enter 
judgment for the defendant. 

Harvey, J., dissenting. 
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(168 La.) 
No. 29291. 
MASSACHUSETTS PROTECTIVE ASS’N, Inc. v.. FERGUSON et ux. 
Supreme Court of Louisiana. March 25, 1929. 
121 Southern Reporter (2d) 863. 
(Syllabus by Editorial Staff.) 

1. INSURANCE—FAILURE OF INSURED TO DISCLOSE IN APPLICA- 
TION FOR HEALTH POLICY DYSENTERY SUFFERED SEVERAL 
YEARS PREVIOUS HELD NOT FRAUDULENT, WHERE INSURED 
HAD APPARENTLY RECOVERED AND THERE WAS NO DIRECT 
QUESTION BEARING THEREON IN APPLICATION. 

Where application for health and accident policy merely inquired as to whether 
insured had had ailments involving heart, brain, kidneys, lungs, or rheumatism, and 
as to what sickness or accident he had had during the last five years, and where in- 
sured had no reason to believe that he had not sufficiently recovered from attack of 
dysentery, failure to mention an application attack of dysentery which he had suf- 
fered several years previous while serving in army was not fraudulent so as to en- 
title insurance company to cancellation, though disease recurred three months after 
issuance of policy. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


2. INSURANCE—RIGHT OF INSURANCE COMPANY TO CLAIM FOR- 
FEITURE OF HEALTH POLICY FOR FALSITY OF ANSWERS CON- 
CERNING INSURED’S HEALTH HELD WAIVED, WHERE COMPANY 
FAILED TO MAKE MEDICAL EXAMINATION (Act No. 97 of 1908). 
Where insurance company taking application for health and accident policy had 

ample opportunity to ascertain condition of insured’s health by giving medical ex- 

amination, but failed to do so, right of company to claim forfeiture of policy on 
ground of false answers in application as to insured’s health held waived under Act 

No. 97 of 1908. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

3. INSURANCE—ALLEGATION OF FRAUD IN INSURANCE COMPANY’S 
PETITION TO CANCEL POLICY FOR FRAUDULENT REPRESENTA- 
TIONS DID NOT PREVENT APPLICATION OF STATUTORY PRE- 
SUMPTION OF WAIVER FROM FAILURE TO GIVE MEDICAL EX- 
AMINATION (Act No. 97 of 1908). 


Fact that insurance company in petition in suit for cancellation of policy 
alleged fraud of insured with respect to statements in application concerning in- 
sured’s health did not prevent application of Act No. 97 of 1908, creating pre- 
sumption of company’s waiver of right to claim forfeiture for such misrepresenta- 
tions, where company fails to give medical examination. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

4, INSURANCE—PROVISIONS OF INSURANCE CONTRACT SHOULD 

BE STRONGLY CONSTRUED AGAINST INSURER. 


_ Provisions of an insurance contract are to be strongly construed against the 
insurer, and liberal interpretation of clause exempting or limiting insurer’s liability 
ils not permitted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

5. INSURANCE—INSURER HAS BURDEN TO ESTABLISH FACTS 
WHICH RELIEVE OR LIMIT LIABILITY ON POLICY. 

_ Insurer in suit on policy carries burden of establishing facts which relieve or 

limit his liability. 

(For other cases, see Insurance, Dec. Dig. § 646[3, 8].) 

6. INSURANCE—INSURED’S CONTRACTING OF TUBERCULOSIS DUR- 
ING MILITARY SERVICE WITHIN PROVISION LIMITING LIABIL- 
ITY UNDER HEALTH POLICY HELD NOT SUFFICIENTLY SHOWN, 
WHERE TUBERCULOSIS WAS FIRST DISCOVERED THREE YEARS 
AFTER WAR ENDED, THOUGH INSURED RECEIVED HOSPITAL- 
IZATION FROM GOVERNMENT. 

_ In suit by insurer for cancellation of health and accident policy on ground that 

insured’s pulmonary tuberculosis was contracted while in military service in time 
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of war and therefore within provision of policy relieving company from liability, 

contracting of disease in military service was not sufficiently shown where tubercular 

condition was first discovered three years after end of war and after insured had 
done laborious and exposed work in oil fields, though government granted right of 
hospitalization and compensation as incidental to his military service. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

8. INSURANCE—DEFENDANT HELD NOT ENTITLED TO DOUBLE IN- 
DEMNITY AND ATTORNEY’S FEES IN INSURANCE COMPANY’S 
SUIT FOR CANCELLATION OF HEALTH POLICY FOR MISREPRE- 
SENTATIONS (Act No. 310 of 1910). 

In suit by insurance company for cancellation of health policy on ground of mis- 
representations as to insured’s health and on ground that tuberculosis was contracted 
during military service, defendant held not entitled to double indemnity and at- 
torney’s fees under Act No. 310 of 1910, since plaintiff’s contentions were not 
wholly unfounded or unreasonable. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Tenth Judicial District Court, Parish of Natchitoches; J. F. Ste- 
phens, Judge. 

Suit by the Massachusetts Protective Association, Incorporated, against Elijah 
P. Ferguson and wife, in which defendant named asserted a reconventional de- 
mand. Judgment for defendant named in reconvention rejecting plaintiff’s demands, 
and plaintiff appeals. Affirmed. 

Hawthorn & Stafford and John L. Pitts, Jr., all of Alexandria, for appellant. 

J. Fair Hardin, of Shreveport, for appellee. 

Rocers, J. This suit was filed on May 29, 1923, by the Massachusetts Protec- 
tive Association, Inc., against Elijah P. Ferguson and his wife, to obtain the can- 
cellation of a certain health and accident policy issued by the plaintiff in favor 
of the defendant Ferguson on February 23, 1921. The principal sum under the 
policy is $5,000, and it provides for a weekly indemnity of $50 during total disability 
for a maximum period of 60 weeks. 

Plaintiff predicates its action for the concellation of the policy on the alleged 
false statements contained in the assured’s application therefor when he said that 
he never had any sickness or ailment involving his lungs, although, as a matter 
of fact, at that time and prior thereto, these organs were affected by tuberculosis; 
and, further, when he failed to disclose that he was and had been a sufferer from 
chronic dysentery. 

Defendant denies that he had made any false statements in his application for 
the policy, and avers that all his statements therein were made in good faith. As 
additional defenses, he pleads that the policy, having been issued without any medical 
examination, was governed by the provisions of Act 97 of 1908, under which plaintiff 
must be held to have waived its right to cancel the contract on the grounds alleged 
in its petition; and, further, that plaintiff was estopped to deny the validity of the 
policy by paying him certain indemnities that had accrued thereunder and by ac- 
cepting premiums thereon after his disability had arisen. 

Defendant, in reconvention, sets up his total disability, beginning November 1, 
1921, from pulmonary tuberculosis, and the continuance of such disability for more 
than the maximum of 60 weeks. He prays for judgment for $3,000 as the indem- 
nity due him under the terms of the policy, and, additionally, for a like sum and 
for reasonable attorney’s fees as penalties under the provisions of Act 310 of 1910. 

The court below rejected plaintiff's demands, and gave defendant Ferguson 
judgment in reconvention for $3,000, disallowing, however, his claim for double in- 
demnity and attorney’s fees. Plaintiff appealed from the judgment, and defendant 
answered the appeal, asking that the amount of the judgment be doubled and that 
he be allowed attorney’s fees. y 

The questions and answers appearing in Ferguson’s application for the policy 
that are pertinent to plaintiff's charge of fraud and deception are as follows, viz. : 

“12. Have you ever had any sickness or ailment involving the heart, brain, 
kidneys or lungs or any form of rheumatism? No.” 

“14. What sickness or accidents have you had during the past 5 years? What 
physicians have you consulted during that period? Influenza, 1918, 3 days. Army. 
“(b) Are you now in sound health and bodily condition? Yes.” 

At the inception of the trial of the case, defendant objected to all testimony 
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seeking to rescind the policy for the alleged misrepresentations, on the ground that 
plaintiff was legally estopped under the provisions of Act 97 of 1908. The ob- 
jection was overruled, and the testimony admitted. 

The evidence in the record shows that the defendant Ferguson, who is 39 years 
of age, served in the United States Army for the greater part of the World War, 
receiving his discharge in August, 1919. In the following month he went to work 
for the Sinclair Oil Company as a tool dresser in the Homer oil field. He continued 
in this employment or about a year, leaving it in the latter part of 1920 to do similar 
work for one George O. Baird. Defendant was working for Mr. Baird on Febru- 
ary 15, 1921, at Athens, La., when the policy herein was issued. In May, 1921, de- 
fendant filed a small claim under its provisions for rectal trouble, which claim, after 
some correspondence between the contracting parties, was paid; and the company 
attached a rider to the policy continuing it in force, but absolving itself from all 
liability for any disease of the rectum. Defendant continued working for Mr. Baird 
until August or September, 1921. Due to pulmonary tuberculosis, he became dis- 
abled in the month of November, 1921. <A claim for the disability was seasonably 
presented to the defendant company, and, after an extensive correspondence, was 
disallowed. Subsequently, the company instituted the present suit to annul the in- 
surance contract. 

The policy was issued without any medical examination of the insured. Plain- 
tiff has not shown, nor attempted to show, any collusion between its local agent 
and the defendant to dispense with such examination in order to permit the latter 
to reap the benefit of the legislative act. In this respect, the testimony shows that 
in the afternoon of the day on which the application was signed, while defendant 
was visiting the drug store of Nat A. Martin, in the village of Athens, he was intro- 
duced by Mr. Martin, the proprietor of the establishment, to the local agent of the 
plaintiff company. After some conversation between the parties, the company’s 
agent suggested to defendant the advisability of his taking out an indemnity policy. 
The suggestion was favorably received and acted upon by the defendant, because, 
as he testified, he realized he was engaged in a dangerous occupation and might 
at any moment be accidentally hurt. A physician having his office in the drug 
store was present at the time, and there were several other physicians residing in 
the village, so that it would have been an easy matter to have had the defendant 
medically examined if the general business custom of the company demanded it, or 
if such examination was specifically required in the case of the defendant. 

Plaintiff's charge of fraud and deception must rest entirely, therefore, upon 
the alleged knowledge of defendant that at the time he signed the application for 
insurance he was afflicted with pulmonary tuberculosis and his concealment of that 


fact, and his further concealment of the fact that he was also a sufferer from 
chronic dysentery. 


[1] The application which piaintitt was required to sign does not specifically 
require information concerning the disease known, generically, as dysentery. The 
only ailments inquired about are a constitutional disease and ailments involving 
certain vital organs of the human body. Defendant had no reason to believe, when 
he made application for the policy herein, that he had not fully recovered from an 
attack of dysentery which he suffered while serving in the army. If he recalled 
that illness at all, in the absence of a direct question bearing thereon, it is probable 
that he did not consider it of. sufficient importance to mention in the application. 
His action in so doing, however, cannot be considered as fraudulent. Cunningham v. 
Penn. Mut. Life Ins. Co., 152 La. 1023, 95 So. 110. The fact that the disease recur- 
red three months after the issuance of the policy does not affect the legal situation. 
And, admittedly, the cause of defendant’s disability is not dysentery but pulmonary 
tuher ~ulosis. 

Defendant answered in the negative the direct question of whether he ever had 
any lung trouble. Doubtless the question recalled to his memory his attack of in- 
fluenza and its association in the public mind with diseases of the respiratory organs; 
hence the reference in his answers to that particular illness as conveying information 
of importance to the insurance company. The evidence shows, undoubtedly, that 
defendant was in absolute good faith in stating that he never had any ailment of 
the lungs. It was not until November, 1921, about nine months after the policy was 
issued, when he became ill and applied for treatment at the Veterans’ Hospital, at 


Alexandria, La., that he learned, for the first time, he was afflicted with pulmonary 
tuberculosis. 
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[2] Therefore the facts developed on the trial of the case, which we have suc- 
cinctly stated, are a sufficient answer to the charge of fraud and deception which 
plaintiff alleges were practiced by defendant in his application for the policy herein. 
Another, and insuperable, bar to the demand of the plaintiff for the cancellation of 
the policy on the ground of misrepresentation is to be found in our statutory law 
itself. The policy was issued without the requirement of any medical examination 
of the defendant, although, according to his uncontradicted testimony, he was in no 
haste for the policy, and there was plenty of time to make such examination. Since 
the plaintiff company had ample opportunity to ascertain the true condition of de- 
fendant’s health but failed to do so, under the provisions of Act 97 of 1908 it 
cannot claim the forfeiture of the policy on the ground that de- 
iendant’s answers to the questions set forth in his application were untrue. 

Our decision in Brown v. Continental Casualty Co., 161 La. 229, 108 So. 464, is 
peculiarly applicable to the issue involved in the instant case. The insurance con- 
tract therein sued on was entered into without a medical examination of the insured. 
The defense of the insurance company was that in his application for the policy the 
insured had made a false statement to a material fact relative to his health. Apply- 
ing Act 97 of 1908 to the case, we said, 161 La. at page 234 of the opinion (108 So. 
465), that by its terms, “and in the absence of any allegation of fraud, it must be 
presumed that the company waived its right to claim a forfeiture of the policy on 
the ground that the insured did not make true and full answers in his application, 
as to his health, in that respect.” 

[3] Plaintiff argues, however, that neither the statute (Act 97 of 1908) nor the 
decision (Brown v. Continental Casualty Co.) is appropriate because of the allega- 
tion of fraud in its petition. 

The obvious purpose of the statute is to eliminate from judicial consideration 
all allegations of fraud by insurance companies when called upon to comply with 
their insurance contracts issued without any medical examination in regard to cer- 
tain preliminary matters of which, through its agent, it has acquired, or might rea- 
sonably have acquired, knowledge prior to entering into the contract. According to 
the plain provisions of the legislative act, an insurance company cannot claim, in 
such cases, the forfeiture of the policy on the ground of misrepresentation. To per- 
mit it to do so by merely alleging that the insured is guilty of fraud in failing to 
make true and full answers in his application for insurance would nullify the 
statutory provisions. We had no such intention in saying, in Brown v. Continental 
Casualty Co., that the statutory presumption of waiver of the company’s right to 
claim a forfeiture of the policy applied “in the absence of any allegation of fraud.” 
The fraud we had in mind there was such:fraud which, if it had prior knowledge 
of its perpetration, would preclude an insurance company from entering into the 
contract at all. In the instant case, the insurance company contracted with full knowl- 
edge of our statutory law, and is, therefore, in no position to urge fraud against the 
claim of the defendant, who is invoking its beneficial provisions. 

On considering defendant’s reconventional demand, we find that his disability is 
not disputed by the plaintiff insurance company. The disability began November 1, 
1921, and continued far beyond the maximum period of 60 weeks as fixed in the in- 
surance contract. The plaintiff denies liability on the ground that under the terms 
of the policy no recovery is permitted defendant because he contracted the disease 
from which he is suffering while in the military service in time of war. 

The clause in question was inserted, no doubt, in the standard form of insur- 
ance contract in consequence of and during the World War, and has remained as 
a formal part of the contract since that time. 


[4, 5] The universal rule is that the provisions of an insurance contract are to 
be strongly construed against the insurer. A liberal interpretation is not permitted 
of clauses in the contract exempting or limiting the insurer’s liability. It is elemen- 
tary, also, that the insurer carries the burden of establishing the facts which relieve 
or limit his liability. 

[6] As we appreciate the testimony, it is not conclusively shown therein that 
the insured contracted the disease causing his disability while he was in the military 
service. Hostilities between the warring countries ceased on November 11, 1918, 
and the insured was discharged from the army on August 23, 1919. None of the 
physicians who testified in the case had examined the insured prior to the latter 
date, and none of them were able to definitely state that he contracted his disease 
while serving in the military force of the nation. One of these witnesses, a reputable 
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physician of the city of Shreveport, examined the insured in the early part of Oc- 
tober, 1921, and found no evidence that he was suffering from tuberculosis. In the 
latter part of November, 1921, when the insured was admitted to the Veterans’ Hos- 
pital, at Alexandria, it was discovered that he had tuberculosis, but that the disease 
was only “moderately advanced.” This was the first intimation had by the insured, 
who for 15 months after he left the army was engaged in laborious and exposed 
work in the oil fields, that he was afflicted with pulmonary tuberculosis. 

Plaintiff makes much of the fact that the defendant Ferguson is drawing dis- 
ability compensation from the federal government, arguing, from the circumstance, 
that the disease causing such disability necessarily arose while defendant was in 
the military service of the country. It by no means follows that such is the case, 
in view of the liberal policy adopted by the federal government towards disabled 
ex-service men. . The governmental regulation concerning active pulmonary tuber- 
culosis is that where the disease is of 10 per cent. degree and has developed within 
two years from the date of the sufferer’s separation from active service, it shall be 
considered as incident to service and entitle him to the benefits provided by the 
War Risk Insurance Act as amended. The fact that the government grants the 
right of hospitalization and compensation in such cases as incidents to service and 
not solely as having been contracted in actual service is not controlling of the rights 
flowing to the respective parties from a private contract entered into between them. 

[7, 8] We do not think that this is a case calling for the imposition of double 
indemnity and attorney’s fees on the insurance company under the provisions of Act 
310 of 1910. Penalties in civil actions are not favored by the courts, and should 
not be imposed except in cases that are clear and free from doubt. It cannot be 
said that plaintiff’s contentions in this case were wholly unfounded or unreasonable. 


For the reasons assigned, the judgment appealed from is affirmed, at appellant’s 
cost. 


OLEZENE v. EAGLE: LIFE INS. CO., Inc. (No. 11213.) 
Court of Appeals of Louisiana. Orleans. March 26, 1928. 
121 Southern Reporter 881. 

(Syllabus by the Court.) 

INSURANCE—ASSURED CANNOT BE DENIED BENEFITS FOR NON- 
PAYMENT OF PREMIUMS, WHERE INSURER AT TIME THEY BE- 
CAME DUE WAS INDEBTED TO HIM FOR SICK BENEFIT'S; SICK 
BENEFITS CAN BE DENIED FOR NONPAYMENT OF.PREMIUMS 
ONLY WHEN SICKNESS BEGINS OR OCCURS WITHIN PERIOD 
OF NONPAYMENT. ‘ 

As assured in an accident insurance company cannot be denied benefits for 
nonpayment of premiums when at the time they become due the company was 
indebted to him for sick benefits. 

Sick benefits can be denied for nonpayment of premiums when due, only when 
the sickness begins or occurs within the period of nonpayment. 

(For other cases, see Insurance, Dec. Dig. §$ 349[1], 360[3].) 

Appeal from First City Court of New Orleans; W. Alexander Bahns, Judge. 

Suit by Victor Olezene against the Eagle Life Insurance Company, Inc. 
Judgment of dismissal, and plaintiff appeals. Reversed and rendered. 

CLAIBORNE, J. Plaintiff claims weekly. benefits to the amount of $60 with 
the double penalty sanctioned by section 3 of Act 310 of 1910, and $30 attorney’s 
fees. He alleges that on October 11, 1926, he took a policy with the defendant; 
that said policy provides a weekly indemnity of $5 for an accident; that on 
May 12, 1927, while plaintiff was loading a ship, he slipped on a plank and fell, 
injuring himself and making himself unable to perform any work of any rea- 
sonable kind; that his “weekly receipt book was paid up and in good standing 
at the time of said accident; that defendant paid plaintiff 1 week’s indemnity 
of $5, and has refused to pay any more; that defendant owes him 12 weeks 


on May 26 and ending August 11, 1927, besides penalty and attorney’s 
ees. 


The defendant admitted that plaintiff was insured, as alleged by him, but 
denied all other allegations of the petition. 

Further answering, defendant admitted “paying to plaintiff the sum of $5, 
the said amount being all that plaintiff was entitled to under the policy and con- 
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tract with defendant, he, the said plaintiff, being at that time less than two 
weeks in arrears in payment of the premiums of the policy, but thereafter the 
said plaintiff was more than two weeks in arrears and not entitled to be paid 
sick relief.” 

There was judgment in favor of the defendant dismissing plaintiff’s suit. 

Plaintiff appealed. 

The clause in the policy upon which defendant relies is as follows: 

“No. 4: This policy shall not lapse for nonpayment of premiums until tne 
premiums shall remain unpaid for four consecutive Mondays. The right of the 
insured, however, to receive sick or accident benefits under this policy shall 
be suspended when the premium shall be unpaid for two consecutive Mondays 
or more, and the subsequent payment of such arrears shall not entitle the in- 
sured to benefits for sickness or disability beginning or occurring within the 
period of such arrears.” 

In consideration of the weekly payment in advance of a premium of 25 cents, 
the company obligated itself to pay the assured a weekly allowance of $5 for 
sickness or accident. 

It is conceded that the plaintiff, on May 9th, paid a premium of 25 cents 
which carried him to the week ending May 16th. On May 12th his accident 
happened, for which the company, on May 25th, paid him $5. On May 23d, the 
defendant collector did not call upon the plaintiff to collect the premium, but 
the plaintiff on the next day, the 24th, called at the company’s office and paid 
50 cents for premiums payable in advance on May 16th and May 23d. Because 
these payments had been made in arrears “when the, premiums were unpaid 
for two consecutive Mondays,” the company refused to pay any more benefits. 

It is questionable whether the defendant company had a right to require 
the payment of premiums while it was paying benefits to the assured, but, as- 
suming that it did, there are two reasons in this case why the company’s refusal 
and the judgment appealed from are both wrong. 

The first is that at the time the second premium became due, on May 23d, 
the company owed the plaintiff a benefit of $5 which operated a compensation of 
his debt, pro tanto, for that premium, as well as for the first premium also 
due since May 16th, for which the plaintiff paid the defendant 50 cents on the 
same day. 

The second is that failure to pay the premiums for two consecutive Mon- 
days only defeats benefits for past sickness or disability “beginning or occur- 
ring within the period of such arrears.” 

Plaintiff’s disability did not begin within the period of the arrears, and if it 
“occurred” within that period, it lasted only two weeks from May 16th to May 
30th, which was the only time during which it might be said, plaintiff was not 
entitled to a benefit. 

But what we said concerning the first premium applies to the second; that 
is, that the plaintiff was not in arrears as long as the company owed it a bene- 
fit in excess of the two premiums. 

We think, therefore, in the language of section 3 of Act 310 of 1910, p. 528, 
that the defendant has been guilty of delay in payment of the benefits of plain- 
tiff without “just and reasonable grounds,” and has subjected itself to the penalty 
provided by that act, double the amount due under the terms of the policy. 

These benefits are intended to relieve urgent and immediate wants, and it is 
a matter of public policy, as indicated in the act of 1910, that insurance com- 
panies should not defeat this object by delay “without just and reasonable 
grounds.” 

The plaintiff in this case was injured in May, 1927, 10 months ago, and a 
benefit granted at this late date loses its name. 


The case of Sincer v. Latin American Co., No. 10,717, O. B. 73 of this court, 
121 So. , quoted by defendant, is not in point. In that case the plaintiff was 
hurt on August 17; on that date, says the court, two weekly premiums due 
August 10 and 17 were in sufferance, and were paid only on August 19th. 

The policy contained the following clause: “* * * But in no case shall 
the payment of any past due premium, two Mondays or more in arrears, entitle 
the insured to claim or receive indemnity for injury or disease received or con- 
tracted prior to said payment or within 28 days thereafter.” 
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Such were not the facts in this case. Here the injury was received while 
the plaintiff was in good standing. It was only after the accident that he be- 
came in arrears. 

The plaintiff received 12 sick certificates. He was paid 1. The remaining 
11 represent $55. The penalty is $55, and the attorney’s fees we fix at $25. 

It is therefore orderd that the judgment herein be reversed and set aside, 
and it is now ordered that the defendant, the Eagle Life Insurance Company, be 
condemned to pay the plaintiff, Victor Olezene, Jr., the sum of $135 with 5 per 
cent. per annum interest from August 16, 1927, till paid, and all costs of suit. 

Judgment reversed. 


SEXTET LOCAL MUTUAL AID ASS'’N v. COVINGTON et al. (No. 1208-5224.) 
Commission of Appeals of Texas, Section A. March 27, 1929. 
15 Southwestern Reporter(2d) 614. 
INSURANCE—INSURED, SUFFERING LOSS OF SIGHT WITHOUT RE- 
MOVAL OF EYEBALL, HELD NOT ENTITLED TO INDEMNIFICA- 
TION UNDER BENEFIT CERTIFICATE REQUIRING REMOVAL, 
Insured, receiving eye injury resulting in total permanent loss of sight, but 
as result of which eyeball was never removed from body, held not entitled to 
indemnification under benefit certificate containing provision that loss should 
mean permanent loss of eye by removal from body of eyeball. 


(For other cases, see Insurance, Dec. Dig. § 527.) 


Error to Court of Civil Appeals of Second Supreme Judicial District. 

Action by Effie Covington and husband against the Sextet Local Mutual 
Aid Association. Judgment for defendant was reversed [8 S. W.(2d) 679], and 
defendant brings error. Judgment of Court of Civil Appeals reversed, and that 
of trial court affirmed. 

W. C. Shults and H. E. Lobdell, both of Decatur, for plaintiff in error. 

Patterson & Cates, of Decatur, for defendants in error. 

Robert L. Cole, of Houston, as amicus curiz. 

Harvey, P. J. The plaintiff in error is, as its name implies, a local mutual aid 
association. On January 10, 1925, the defendant in error, Mrs. Effie Covington, 
became a member of such association, and on that date the association issued 
to her a benefit certificate, which, among other things, contains the following 
provisions : . 

“Partial Disability. Said Association agrees to pay to the within named mem- 
ber fifty cents (50c) for each member in good standing in this association 
responding to the call, should such member, while in good standing, lose one 
eye by removal of the eyeball from the body * * * said amount not to ex- 
ceed Seven Hundred and Fifty Dollars ($750.00). * * *” 

Also the following general provision. 

“All losses by partial * * * disability herein referred to shall mean the 
permanent loss of the eye * * * by removal from the body of the eyeball. 
* * *” 

In March, 1926, Mrs. Covington, while a member of said association in good 
standing, received an injury to her right eye which resulted in the total and 
permanent loss of the sight of such eye; but the eyeball has never been removed 
from the body. 

_ The question presented for decision is whether or not she has suffered a loss for 
which she is entitled to indemnification under the above quoted provisions of the cer- 
tihcate. The trial court decided that she has not, and rendered judgment accordingly. 
The Court of Civil Appeals for the Second district made a contrary decision of the 
question, reversed that judgment, and rendered judgment for Mrs. Covington. 8 S. 
W. (2d) 679. The Supreme Court has granted the writ of error on the ground al- 
leged in the application for the writ, that the said decision of the Court of Civil Ap- 
peals is in conflict with the decision of materially the same question of law by the 
Court of Civil Appeals for the Sixth district, in the case of Eminent Household 
of Columbian Woodmen v. Hancock, reported in volume 174, page 657, of the 
Southwestern Reporter. 

The above-quoted provisions of the benefit certificate are susceptible of no 
meaning other than that indemnity for the loss of an eye shall be payable only 
im case such loss results from removal of the eyeball from the body. Nothing 
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appears elsewhere in the certificate or in the by-laws of the association which 
casts ambiguity upon the above-quoted provisions. The parties to the contract 
having by clear and unambiguous language provided for indemnity for loss of 
an eye by removal of the eyeball from the body, a loss of an eye, or of its use, 
by any other means or from any other cause, cannot, in the absence of grounds 
for equity jurisdiction, be treated by courts as coming within the terms of the 
contract. For to do so would be making a contract for the parties which they 
did not see fit to make for themselves. Williams v. Brotherhood of Locomotive 
Firemen and Enginemen (Tex. Com. App.) 198 S. W. 535, and authorities cited: 
Eminent Household, etc., v. Hancock, supra. 

We recommend that the judgment of the Court of Civil Appeals be reversed, 
and the judgment of the trial court affirmed. 

Cureton, C. J. Judgment of the Court of Civil Appeals reversed, and that of 
the district court affirmed, as recommended by the Commission of Appeals. 


BANKER’S HEALTH & ACCIDENT CO. OF AMERICA v. SHADDEN. 
(No. 460.) 
Court of Civil Appeals of Texas. Eastland. March 8, 1929. 
Rehearing Denied April 12, 1929. 
15 Southwestern Reporter (2d) 704. 

1. INSURANCE—DEATH FROM HEART DILATION, FOLLOWING OVER- 
EXERTION IN CRANKING AUTOMOBILE, HELD RESULT OF “ME- 
CHANICAL, EXTERNAL, VIOLENT, AND ACCIDENTAL MEANS” 
WITHIN POLICY. 

Cranking of automobile on cold winter morning, involving overexertion and 
causing dilation of heart resulting, later in day in insured’s death, held to warrant 
conclusion that death resulted through mechanical, external, violent, and accidental 
means within terms of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE—EVIDENCE, THAT EXPERIENCED INSURANCE AGENT 
PROCURED RELEASE FOR INADEQUATE CONSIDERATION FROM 
WIDOW BY REPRESENTING THAT SHE WOULD OTHERWISE GET 
NOTHING, HELD TO WARRANT DIRECTED VERDICT FOR FULL 
RECOVERY. 

F’vidence, that agent of 26 years’ experience persuaded widow of limited educa- 
tion to sign release of $1,000 accident insurance claim, on payment of only $100, by 
persuading her that, unless she settled with him, she would get nothing, held to war- 
rant directed verdict for plaintiff for the full amount of the policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 

3. INSURANCE—RELEASE OF INSURANCE CLAIM FOR INADEQUATE 
CONSIDERATION, PROCURED BY EXPERIENCED AGENT BY MIS- 
REPRESENTATIONS OF OPINION AND MATTERS OF LAW, CAN- 
NOT BE UPHELD. 

While ignorance of the law excuses no one, nevertheless, an insurance agent of 
experience and ability, who takes advantage of the ignorance and misfortune of 
beneficiary and by playing on her fears and emotions procures her release of a 
valid insurance claim for an inadequate consideration, cannot uphold such release 
on the theory that his misrepresentations were merely as to matters of opinion or 
law. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


Appeal from District Court, Palo Pinto County; J. B. Keith, Judge. , 

Action by Annie Shadden against the Banker’s Health & Accident Company ot 
America. Judgment for plaintiff on a directed verdict, and defendant appeals. 
Affirmed. 


J. T. Ranspot, of Mineral Wells, and Mack & Mack, of Fort Worth, for apoel- 
lant. 


T. P. Perkins, of Fort Worth, John C. Miller, of Mineral Wells, and Penix & 
Penix, of Wichita Falls, for appellee. : 

Lesuir, J. The appellant, Bankers’ Health & Accident Company of America, 
insured William H, Shadden in the sum of $1,000 against loss resulting “directly, 
independently and exclusively from bodily injuries, solely through mechanical, ex- 
ternal, violent and accidental means, except suicide, etc.” His wife, Annie Shadden 
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was the beneficiary in the policy, the plaintiff below and appellee here. A purported 
settlement was made with her, whereby she received $100 and $5 unearned premium, 
and in consideration thereof she executed a release of the claim in full. In this suit 
credit upon the face of the policy was allowed for the sum so received, and she 
sues for the balance, amounting to $900. The defendant answered by general de- 
nial, and set up this settlement, which she sought to avoid upon the ground that it 
was effected by fraud, and that, in any event the settlement was the result of a 
mutual mistake upon the part of herself and the company. 

At the conclusion of the trial the defendant requested an instructed verdict in 
its behalf. This was refused by the court, who, at the same time, instructed a ver- 
dict in favor of the plaintiff, and this appeal follows. 

The deceased, William H. Shadden, was a man approximately 50 years of age, 
in good health, a United States mail carrier by occupation, and had been so em- 
ployed for a considerable time prior to his death. He distributed the mail along 
his route by means of a Ford car. On the morning of January 25, 1926, a cold and 
disagreeable morning, he was unable to start his car by means of the self-starter, 
which failed to function, and he undertook to crank the same in a manner usual and 
necessary in the starting of the car under such circumstances. It seems to have re- 
quired a very disagreeable effort to start the vehicle on this occasion, and something 
like an hour was consumed in the effort to do so. The car had failed to function 
in somewhat the same manner on the preceding Saturday morning. However, on 
the morning of the 25th, the car was finally started, but in accomplishing this the 
said Shadden appears to have sustained injuries resulting in his death. According 
to the doctor’s testimony the death resulted from dilation of the heart, due to ex- 
ertion and strain in the cranking of the car. 

In the deceased’s effort to start the car and immediately thereafter he became 
greatly worried, his face flushed and red, and he hemorrhaged at the nose and mouth. 
He left home without eating his breakfast, and soon started on his route to deliver 
mail. While en route he was approached by a friend who testified: “He looked pale 
and I said ‘Mr. Shadden, there is something bad the matter with you,’ and he said 
‘T cranked my old Ford for about an hour before I left and it seems like I tore 
something loose inside me.’ ” 

Those who came in contact with him at once detected his abnormal condition, 
and they endeavored to revive him by walking him about the road, after which he 
was taken to the home of a friend and a physician summoned. An effort was made 
at once to remove him to his home, but he died on the way. 

[1] The cranking of the car was evidently the means by which the deceased‘s 
injuries were sustained. In. the cranking of the Ford car, an act, not unusual nor 
ordinarily deadly in its effect, something unforeseen, unexpected, and unusual oc- 
curred, which produced the injury resulting in the death of the deceased, and it is 
our conclusion that his death, under the circumstances, resulted through mechanical, 
external, violent, and accidental means. according to the terms of the policy sued on. 
Such gonclusion is based upon the following authorities: Brvant v. Continental 
Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918, 
517; Mutual Accident Ass'n vy. Barry, 131 U. S. 109, 9 S. Ct. 755, 33 L. Ed. 60; 
Pledger v. Business Men’s Accident Ass’n of Texas (Tex. Com. App.) 228 S. W. 
111; Horsfall v. Pac. Mutual Life Ins. Co., 32 Wash. 132, 72 P. 1028, 639 L. R. A. 
425, 98 Am. St. Rep. 846. 


__ Aside from the facts detailed. we are justified in regarding the record as estab- 
lishing the foregoing conclusion, for the reason that the appellant presents no propo- 
sitions complaining of the failure of the court to submit an issue inquiring whether 
or not the deceased Shadden in fact cranked the car as alleged, or whether, in fact, 
dilation of the heart resulted from such act. Therefore, we may conclude that the 
undisputed evidence discloses that Shadden’s death was brought about by heart di- 
lation, cause by over exertion in cranking the Ford car as alleged, and as abundantly 
supported by the evidence detailed. Further, the appellant does not challenge the 
sufficiency of the evidence to establish said conclusion or to raise an issuable fact 
with reference thereto, but merely contends that such fact does not establish the 
death solely by mechanical, external, violent, and accidental means. Therefore, with 
the foregoing facts established and under the record apparently conceded, we pass 
to the consideration of the controlling question involved in the action of the court 
in peremptorily instructing a verdict in favor of the plaintiff. 

We are not unmindful of the sacredness of jury trials and the rights of liti- 
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gants to have questions of fact submitted to the jury for its determination. We are 
also aware that, in determining whether or not there were issues to be submitted to 
the jury, it is our duty to disregard the testimony of the appellee and look solely 
to that relied on by the appellant. If it in truth raised an issuable fact, that should 
have been passed to the jury, and, under such circumstances, it would be our duty 
to reverse the judgment and return the cause for another trial. Y 


In this case the policy evidenced a liquidated claim in the sum of $1,000. The 
beneficiary appears to have adjusted the claim for the sum of $100 and the return 
of the unearned portion of the premium. A receipt in full evidencing such settle- 
ment was executed by her, and this settlement and such executed release were 
pleaded by the defendant as a bar to her right to recover the balance on the policy, 
The release and settlement were sought to be avoided on the grounds of fraud and 
mutual mistake. 


[2] The appellant’s chief contention is that its agent was in good faith in effect- 
ing the settlement and honestly believed there was no liability under the terms of the 
policy accruing from the death of William H. Shadden, and, since the settlement 
had been effected by such agent, who held a bona fide belief that no liability existed, 
or in any event liability was doubtful, such settlement in pursuance thereof should 
be upheld, and that the court erred in refusing to submit to the jury the issue as to 
whether defendant’s agent urged said defense in good faith. Franklin Life 
Insurance Co. v. Villeneuve, 25 Tex. Civ. App. 356, 60 S. W. 1014; id. 29 
Tex. Civ. App. 128, 68 S. W. 203, is cited and relied on to sustain its 
contention. For reasons hereinafter stated and by reason of the _ un- 
contradicted nature of the testimony, we do not believe the issue indicated was in 
this case or determinative of it. This is a case of fraud conclusively demonstrated 
by the testimony of the appellant alone. This court has carefully read and re-read 
the appellant’s testimony, coming almost exclusively from its general adjuster. We 
have been inclined to set this testimony out in full, but it would serve no useful pur- 
pose to so incumber the record and unnecessarily lengthen this opinion. Suffice it 
to say that to our minds said testimony presents a picture of a legal fraud, perpe- 
trated by an insurance adjuster (of 26 years’ experience), upon a widow of limited 
education, without training in matters of business, wholly unacquainted with the 
exclusions, inclusions, and highly technical phases of an accident insurance policy, 
with practically no understanding or comprehension of the facts involved, or her 
legal rights thereunder, and over whom the clouds of bereavement, by reason of her 
husband's recent death, were still hovering. Thus circumstanced, the appellee was 
no match for the trained adjuster, and it is not surprising that she signed the release 
and surrendered the policy evidencing her legal rights. 


The crowning argument or logic by which Mrs. Shadden was induced to execute 
the release and settle for a mere pittance of the amount called for by the policy 
may best be expressed in the language of said adjuster: “I have had twenty-six 
years experience in this line of business. * * * I says, ‘Mrs. Shadden, if you don’t 
make a settlement with me, I am not very hard and I do the best I can and try to 
be as near right as I can, but if you don’t make a settlement with me, you are going 
to have to fight with my company and they are not going to pay you a dime, and if 
you go to an attorney with this, your attorney won’t get enough of it to pay their 
fee.’ * * * T also did pass the remark, ‘there is another thing with these insurance 
companies, that where there is any doubt about an accident they remove the body 
from the grave and have it examined.’ I said ‘there is no liability in this case, and 
another thing, there is no external marks on the body.’ ” 


Under the indicated circumstances it is not surprising that this adjuster was able 
to testify further: “I told her down there I had found out the conditions and this 
policy didn’t cover it, she came to the same conclusions after hearing my statements 
to her and we both acted on that and that was the reason I got the policy and paid 
the money.” 


[3] In this case appellant makes some contention that fraud cannot be predicated 
upon mere expressions of opinion, or for a misrepresentation as to the matter of | 
law equally open to the inquiry of both parties. It is the general rule that ignorance 
of the law excuses no one, but our Supreme Court, through Justice Wheeler, in 
Moreland vy. Atchison, 19 Tex. 303, uses this language : 


“The general rule, it has been truly said, is justified by considerations of public 
policy; and yet so harsh a rule, founded upon a presumption so arbitrary, ought to 
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be modified in its application, by every exception which can be admitted without 
defeating its policy. * * * 

“Admitting the rule that ignorance of the law, with a knowledge of the facts, 
cannot generally be set up as a defense, * * * there are other elements in the pres- 
ent case, which bring it within the exceptions, or take it out of the operation of the 
rule, and entitle the party to relief. It is not a case of mere ignorance of law, un- 
mixed with fraud and ignorance of fact. There was both fraud and ignorance of 
fact, as well as law. And it has been the constant practice of Courts of Chancery 
to grant relief, where the case did not depend upon a mere mistake of law, stripped 
of all other circumstances, but upon an admixture of other ingredients, going to 
establish misrepresentation, imposition, undue confidence, undue influence, or ad- 
vantage taken of another’s situation. * * * There was, in this case, misrepresenta- 
tion and fraud, if corruptly deceiving one, as to matter of law, amounts to fraud, 
in a legal sense; and we do not doubt that it may, where, as in this case, advantage 
is taken of the ignorance of the party.” 

The facts of the case quoted from are not identical with those under consider- 
ation, but the doctrine announced is a wholesome one and applicable to the case in 
hand. In the instant case the lines of demarkation between misrepresentation of 
fact, misrepresentations in matter of law, and loose expressions of mere opinions 
are not distinct, but in these respects and other matters relative thereto the adjuster 
exhibited a recklessness of speech wholly inconsistent with the plea of good faith 
and fair dealing. And, aside from Mrs. Shadden’s evident ignorance of the law 
governing her rights in the premises, it may truthfully be observed that this record, 
too, reveals a strange admixture of other ingredients going to establish misrepre- 
sentation, imposition, undue confidence, undue influence, and advantage taken of 
her situation, all of which conclusively appears from the appellant’s testimony, and 
establishes the fact that she executed the release in question under a misapprehen- 
sion of her rights, as alleged in her petition. Under such circumstances the release 
will not be upheld, as may be seen from the following authorities: Moreland v. 
Atchison, supra; Ramey v. Allison 64 Tex. 697; Altgelt v. Gerbic (Tex. Civ. App.) 
149 S. W. 233 (writ refused) ; St. Paul Fire & Marine Ins. Co. v. Pipkin (Tex. Civ. 
App.) 207 S. W. 361, 362 (3); Leslie v. City of Galveston (Tex. Civ. App.) 226 


S. W. 438; Titus v. Rochester German Ins. Co., 97 Ky. 567, 31 S. W. 127, 28 L. 
R. A. 478, 53 Am. St. Rep. 426; Berry v. American Central Ins. Co., 132 N. Y. 
49, 30 N. E. 254, 28 Am. St. Rep. 548. 

Further, in the case at bar, we have evidently concluded that there is no evi- 
dence upon which a jury could predicate a verdict in favor of the appellant. As 
stated in Baulec v. Ry. Co., 59 N. Y. 356, 17 Am. Rep. 325: “It is not enough to 
authorize the submission of a question, as one of fact, to a jury, that there is ‘some 


evidence.’ ” 

Therefore, if it could be said that the record before us contains “some evi- 
dence” in a sense supporting the appellant’s contentions of good faith, on the part 
of its agent in urging nonliability on the policy, and “some evidence” in a sense 
refuting the charge of fraud, yet such protestations of good faith and innocence 
from such charges are so irreconcilable with his testimony as a whole, and, in view 
of his long experience and undoubted knowledge in the business, and the frankly 
admitted oppressive methods used in effecting the settlement, it is believed that the 
trial court was justified under the rule announced by Judge Denman in Joske v. 
Irvine, 91 Tex. 574, 44 S. W. 1059, in treating the appellant’s testimony as present- 
ing no evidence whatever on the issues claimed by the appellant to be involved and 
ignored in the trial below. In the last-cited case our Supreme Court laid down 
the rule by which we are governed, and which should control trial courts in di- 
recting verdicts, as follows: “From a careful examination of the cases it appears, 
(1) that it is the duty of the court to instruct a verdict, though there be slight 
testimony, if its probative force be so weak that it only raises a mere surmise or 
suspicion of the existence of the fact sought to be established—such testimony in 
legal contemplation falling short of being ‘any evidence,’ and (2) that it is the 
duty of the court to determine whether the testimony has more than that degree 
of probative force. If it so determines the law presumes that the jury could not 
‘reasonably infer the existence of the alleged fact’ and ‘that there is no room for 
ordinary minds to differ as to the conclusion to be drawn from it.’ The broad and 
wise policy of the law, formed in and descending to us through the crucibles of 
time, does not permit the citizen to be deprived of his property, his liberty or his 
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life upon mere surmise or suspicion, and places upon a trained judiciary the grave 
responsibility of determining, as a question of law whether the testimony estab- 
lishes more.’ 

[4] This meets the requirements of the situation before us, since we are of 
the opinion that the probative force of the appellant’s testimony does not raise, if 
anything, more than a mere surmise or suspicion of the existence of good faith 
upon his part in effecting the settlement with Mrs. Shadden, and its testimony is 
no stronger when sought to be used to refute the charges of fraud hurled against 
it. 

Under the facts of this case we do not believe that reasonable minds would 
reach a different conclusion, and under the following authorities and those cited 
the instructed verdict must be approved: Wills v. Central, etc., Co., 39 Tex. Civ. 
App. 483, 88 S. W. 265, 270; Harpold v. Moss (Tex. Civ. App.) 106 S. W. 1131- 
1133; M. K. & T. Ry. Co. of Texas v. Williams (Tex. Civ. App.) 117 S, W. 1045; 
Dayton Lumber Co. v. Stockdale, 54 Tex. Civ. App. 611, 118 S. W. 806, 807; 
Rogers-Hill Co. v. San Antonio Hotel Co. (Tex. Civ. App.) 7 S. W.(2d) 601- 607; 
Nordyke et ux. v. Wright (Tex. Civ. App.) 11 S. W.(2d) 385-388. 

This opinion has discussed the points presented by each of the six propositions 
urged by appellant. Believing them to be without merit, we do, for the reasons 


assigned, overrule them, and the judgment of the trial court is affirmed. It is so 
ordered. 


YATES v. INTERNATIONAL TRAVELERS’ ASS'N. (No. 3668.) 
Court of Civil Appeals of Texas. Texarkana. April 11, 1929. 
Rehearing Denied April 18, 1929. 
16 Southwestern Reporter(2d) 301. 

1, INSURANCE—DEATH BY ASPHYXIATION, DUE/TO DEFECTIVE CON- 
DITION OF MACHINE USED IN ADMINISTERING ANESTHETIC, 
IS DEATH BY “ACCIDENTAL MEANS.” 

Death of insured by asphyxiation, due to impaired or defective condition 
of machine used in administering gas preparatory to operation, is death by “ac- 
cidental means,” within meaning of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE—WHETHER INSURED’S DEATH BY ASPHYXIATION 
DURING ADMINISTRATION OF ANESTHETIC WAS WITHIN EX- 
CEPTION OF ACCIDENT POLICY HELD FOR JURY. 

Whether death of insured by asphyxiation by reason of aneshtetic adminis- 
tered preparatory to lancing of abscess around tonsils was within exception in 
accident policy as to surgical or medical treatment for disease held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 

Appeal from District Court, Kaufman “sec Joel R. Bond, Judge. 

Suit by Catherine Yates against the International Travelers’ Association. 
Judgment for defendant, and plaintiff appeals. Reversed and remanded for a new 
trial. 

The appellant was the wife of Lewis Frederick Yates, and was the beneficiary 
named in an accident policy issued to him by the appellee. She brought the 
suit upon the policy, alleging that the insured met his death on June 29, 1927, 
from asphyxiation resulting from the administration to him of nitrous oxid gas as 
an anesthetic by a regular practicing physician preparatory to the lancing of an 
abscess around the tonsils. After hearing the evidence the court peremptorily 
instructed a verdict for the defendant, and the plaintiff has appealed from the 
judgment. 

The policy insured Lewis Frederick Yates against loss of life “resulting from 
bodily injuries effected directly, independently and exclusively of all other causes 
through accidental means (excluding suicide, voluntarily or involuntarily, sane 
or insane).” The policy expressly excepted from insurance, namely: “Any in- 
jury, fatal or otherwise, sustained * * * being in any degree under the in- 
fluence of a narcotic or intoxicating liquor * * * from disease or medical or 
surgical treatment therefor.” 

The insured met his death while the policy was in force. On June 29, 1927, 
the insured went to a physician’s office to have him open or lance an abscess 
around the tonsils. He had been suffering several days with a peri-tonsular 
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abscess, called “quinsy.” The abscess was in the process of formation and was 
attendant with fever. ‘lhe insured was otherwise, as the physician states, “a 
healthy fellow physically, but rather a little too fat.” The physician's testimony, 
briefly stated, is to the effect that preparatory to lancing or making incision in 
the abscess nitrous oxid gas was administered. The physician thus states: 

“We got him ready and put him on the operating table and administered the 
gas, preparing to make incision in the tonsil. He took the gas badly, he breathed 
a little badly. We took quite a little at a time and tried to get him under it. We 
worked slowly with him and increased the oxygen a good deal. Then he straight- 
ened out and got in a pretty good shape. Finally we got to the point where we 
could make the opening. We opened his mouth and took a lance and made 
the incision through the mucous membrane—slight incision—and reached for the 
forceps to make the puncture. About that time he grew rigid and had a hard 
convulsion. I saw he was in distress, and we went to trying to perform artificial 
respiration. He breathed a few times, but we never could get his respiration re- 
established. He lived for twenty or thirty minutes. * * *I made a very careful exam- 
ination of Mr. Yates on the day previous to taking this gas—examined the heart. I 
did not find anything in that examination that would indicate that he would not be 
able to take the gas. After the gas was administered to Fred Yates he became very 
blue, congested about the face. That indicates nitrous oxid poison * * * That convul- 
sion in this particular case was due to nitrous oxid gas. The nitrous oxid produced 
asphyxia. That state resulted in complete paralysis of the respiratory centers. 
The infliction of the slight incision which I made could not have had any effect 
upon him one way or the other. * * * Death is not the usual or ordinary ef- 
fect of giving nitrous oxid gas; it is not usual. When it does occur it is an un- 
usual effect. In my opinion Fred Yates’ death was due to nitrous oxid poison- 
ing—asphyxia.” 

The other physician testified, briefly stated: “It is my judgment that Mr. 
Yates’ death was caused from asphyxiation from gas, the lack of receiving suf- 
ficient oxygen. Quinsy is not a fatal disease. * * * In my judgment his 
physical condition is not what caused the asphyxiation from taking the gas. Death 
from asphyxiation caused by taking nitrous oxid gas is extraordinary. It is not 
usual. * * * The giving of an anesthetic is not a surgical treatment. Anas- 
thetics are not given to cure the operation. * * * Fred Yates died from the 
lack of receiving sufficient oxygen.” 

[It is unnecessary to further set out the evidence in extended detau, as the 
above facts are substantially without conflict. 

The trial court’s conclusion on the evidence, and which prompted the premp- 
tory instruction was: “The evidence discloses that Lewis Frederick Yates’ death 
was an accidental death, caused by the voluntary use of gas administered to him 
as an anesthetic by a skilled physician. His death was not by accidental means, 
although the death was an accident.” 

James A. Cooley, of Kaufman, and Thos. R. Bond, of Terrell, for appellant. 

Wynne & Wynne, of Kaufman, and Seay, Seay, Malone & Lipscomb, of 
Dallas, for appellee. 

Levy, J. (after stating the case as above). [1], MP considered in its most favor- 
able light to the appellant, the evidence is such from which a jury might find 
that the death of the insured was not due nor contributed to by physical infirmity. 
International Travelers’ Ass’n v. Dixon (T'ex. Civ. App.) 283 S. W. 681. There 
is evidence going to show that the insured was in good health, and the abscess 
he was suffering from was not of a serious nature, and his powers of resistance 
were not lowered. The evidence suggests, and a jury might so find, that as- 
phyxia was the adequate cause of the death. As proven, asphyxia was resultant 
irom the method of administering nitrous oxid gas to the insured as an anesthe- 
tic preparatory to the lancing of an abscess around the tonsils. Nitrous oxid gas 
is ordinarily a concededly harmless gas when prudently administered and in prop- 
er proportions. As stated by the physician, “It is considered about the safest 
anesthetic we give.” Such dire result as asphyxia is unusual, extraordinary and 
an unlooked-for mishap. In this case the evidence goes to show that such dire re- 
sult was an unlooked-for mishap. According to the testimony of the physician, 
he carefully administered the anesthetic and skillfully operated the machine used 
tor the purpose. He further said that “death has never occurred with one of my 
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patients before in giving nitrous oxid.” The two physicians testified affirmativ ely 
that “Fred Yates died from the lack of receiving sufficient oxygen” during the 
course of the administering of the anesthetic. There is room in the evidence for 
the inference that such “lack of receiving sufficient oxygen” or asphyxiation, was 
immediately due to some defective condition or impairment of the machine used 
in administering the gas. In describing the machine the physician testified that 
in case “the outlet valve where the gas goes from the mixing chamber should 
be clogged in some way, especially the nitrous oxid or the oxygen side either, 
it would interfere with the mixture * * * Supposing that the machine doesn’t 
give a large enough per cent of oxygen to mix with the nitrous oxid, it would 
produce asphyxia.” 

Death by asphyxiation, due to the impaired or defective condition of the ma- 
chine, is a death by “accidental means.” It was such an unlooked-for mishap 
as to come within the test applied by the courts. Bryant v. Casualty Co., 107 
Tex. 582, 182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517; United States 
Mut. Accident Ass’n v. Barry, 131 U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60. The case 
is analogous to the cases of Townsend v. Commercial Travelers’ Mut. Ass’n of 
America, 231 N. Y. 148, 131 N. E. 871, and Lewis v. Ocean Accident & Guarantee 
Corp., 224 N. Y. 18, 120 N. E. 56,7 A. L. R. 1129. While the insured intended 
to have the gas administered to him, he intended to take it in proper pro- 
portions and through a properly functioning machine, and not otherwise. 

It may not be said as a pure matter of law that the death of the insured was 
within the exception of the policy as to surgical or medical treatment for disease. 
There is evidence that physicians do not so regard it. Bonart v. Lee (Tex. Civ. 
App.) 46 S. W. 906; Beile v. Ass’n, 155 Mo. App. 629, 135 S. W. 497; Frank v. 
South, 175 Ky. 416, 194 S. W. 375, Ann. Cas. 1918E, 682. 

The judgment is reversed, and the cause is remanded for a new trial. 


INTERNATIONAL TRAVELERS’ ASS’N v. KEISLER. (No. 9283.) 
Court of Civil Appeals of Texas. Galveston. March 28, 1929. 
16 Southwestern Renorter(2d) 37 
1. INSURANCE—EVIDENCE HELD NOT’ TO SUSTAIN FINDING PRE- 

MIUM CHECK WAS RECEIVED IN TIME TO PREVENT FORFEIT- 

URE OF ACCIDENT POLICY. 

In action on accident policy defended on ground that insurance was forfeited 
by failure to pay premium when due, evidence that insured’s son gave premium 
check to office boy for mailing on morning of November 15 but did not see boy 
go into post office nor deposit check in mail, and evidence by defendant that 
check dated November 15 was received November 23, together with evidence of 
check showing indorsements and payment of check after November 24 and in- 
surer’s custom of depositing checks on same or next day after received, did not 
sustain finding that premium was received before 9 a. m. on November 16 when 
finally due. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—EVIDEN RESPECTING PAYMENT OF PREMIUMS 
LONG AFTER TRANSACTION IN CONTROVERSY HELD INADMIS- 
SIBLE ON ISSUE WHETHER ACCIDENT POLICY HAD LAPSED FOR 
NONPAYMENT OF PREMIUM. 

In action on accident policy defended on ground that insurance was forfeited 
by failure to pay premium when finally due, testimony relating to payment and 
receipt of premiums on transactions occurring long after cause of action in con- 
troversy arose and bearing no relation thereto was inadmissible as immaterial, 
irrelevant, and probably susceptible of prejudicial effect. 

(For other cases, see Insurance, Dec. Dig. § 654%.) 


Appeal from Walker County Court; P. H. Singeltary, Judge. 

Action by Adolphus A. Keisler against the International Travelers‘ Associa- 
tion. Judgment for plaintiff, and defendant appeals. Reversed and remanded 

Seay, Seay, Malone & Lipscomb, of Dallas, and Dean & Humphrey, of Hunts- 
ville, for appellant. 

Gates & Cox, of Huntsville, for appellee. 

Graves, J. The appeal is from a $300 judgment in appellee’s favor, pursuant to 
the disability from accidental injury article of a policy of insurance appellant had 
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issued to him, as for two successive 30-day periods of time lost from his occu- 
pation—the first total at $200, the second partial at $100—resulting from an in- 
fection of his finger alleged to have been effected through accidental means; this 
recovery was entered upon a jury’s verdict in response to special issues, finding: 

(1) That the premium finally due on the policy at the company’s office in 
Dallas at 9 a. m. on November 16, 1926, had been received there before that 
time. 

(2) That such premium had already been so received by appellant at Dallas 
when the appellee was stricken with an infection in his finger on November 18, 
1926. 

(3) That the appellee was totally disabled for 30 days from November 18, 1926, 
and partially disabled for an additional time of like duration. 

By the terms of the policy this premium matured November 1, 1926, with 
14 days of grace, becoming finally due at 9 o’clock a. m., standard time, of No- 
vember 16th at the company’s Dallas office, and failure to so pay it forfeited 
the insurance, subject to a reinstatement right elsewhere therein provided for, 
to the effect that, if default in such payment within the time specified were 
made, the subsequent acceptance of the premium by the company should rein- 
state the policy, but only to cover accidental injuries sustained after 12 o’clock 
noon, standard time, of the date of such acceptance. 

Under the facts here, all other features were eliminated, and the only issue 
involved was whether the quarterly premiums of $17 was paid by the appellee 
and received by the appellant at its home office in Dallas, T'ex., before 9 o’clock 
a. m. of November 16, 1926. 

Appellant earnestly insists that the evidence was insufficient to support the 
jury's affirmative finding on the question in response to special issue No. 1, and 
we sustain that contention and reverse the judgment. 

[1] Both the appellee and his son testified that on Sunday, the day before 
November 15, 1926, the father, on leaving home for several days’ absence, had 
directed the son to write for him and send appellant his check for this premium, 
which the son further said he had done on Monday morning of November 15th 
just after 8 o’clock, sending it to the post office at Huntsville for mailing by the 
boy that worked in their shop, adding, however, that he neither saw the boy go 
into the post office nor deposit the check in the mail; so that neither appellee 
nor his son were in position to know when it was mailed in Huntsville or re- 
ceived in Dallas, nor did either claim to; the boy so intrusted with it was not 
produced as a witness. 


As against this failure of any testimony as to the actual mailing, appellant’s 
officers, testifying from a double-checking system of detailed records they kept 
for each policyholder, swore that the check referred to, signed for the appellee 
by his son and bearing date of November 15, 1926, was received at its office in 
Dallas on November 23d and that on the same day they mailed appellee a receipt 
for it; they produced the check itself, with its indorsements which showed that 
it passed through the Dallas bank on November 24th, one at Houston on Novem- 
ber 26th, and was paid by appellee’s bank at Huntsville on November 27th. They 
also testified that it was appellant’s invariable custom to deposit in bank, either 
the same or the next day, all the premium checks it so received, and that its 
records reflected that to have been done in this instance. 


In this state of the evidence, the finding cannot be permitted to stand. 

It is true a postal clerk in the Huntsville post office testified that he had 
known the mail schedule from Huntsville to Dallas, and that mail addressed to 
a firm in Dallas, “if mailed in Huntsville on the morning of the 15th of Novem- 
ber, and no mishap occurred, would reach Dallas about 7:20 on the morning of 
the 16th, provided the letter is mailed before 10 o’clock in the morning or before 
2 o'clock in the afternoon. I don’t know anything for sure, but the mail is worked 
up on the train and should be ready for the carriers when it reaches the Post 
Office. The Post Office Department at Dallas has mail clerks on the train.” 

In our opinion, this was admissible for what it was worth, but there being as 
pointed out no evidence that this check had been mailed at Huntsville on or 
before November 15th, it had very little, if any, probative force at all. 

[2] In view of the reversal, it is deemed unnecessary to pass upon other 
questions discussed in the briefs, except to say that the testimony relating to the 
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payment and receipt of premiums on policies the witnesses Tom and Mack Ball 
held with appellant, which transactions were shown to have occurred long after 
the alleged cause of action in this controversy arose and to have borne no rela- 
tion to it, was not admissible, because immaterial, irrelevant, and probably sus- 
ceptible of prejudicial effect. Texas & P. R. Co. v. Harrington, 62 Tex. 597; 
Eborn v. Zimpelman, 47 Tex. 503, 26 Am. Rep. 315; Missouri K. & T. R. Co. 
v. Hannig, 91 Tex. 347, 43 S. W. 508; Halsey v. Bell (Tex. Civ. App.) 62 S. W. 
1089; Freeman v. Moreman (Tex. Civ. App.) 146 S. W. 1045; Bell v. Blackwell 
(Tex. Com. App.) 283 S. W. 765; American Produce Co. v. Gonzales (Tex. Com. 
App.) 1 S. W. (2d) 602. 

The judgment will be reversed, and the cause remanded: 

Reversed and remanded. 


HOME BEN. ASS’N OF PARIS, TEX., v. SMITH. (No. 3666.) 
Court of Civil Appeals of Texas. Texarkana. April 12, 1929. 
Rehearing Denied April 25, 1929. 

16 Southwestern Reporter(2d) 357. 

1. INSURANCE—DEATH DUE TO RUPTURE OF BLOOD VESSELS 
CAUSED BY CRANKING AUTOMOBILE HELD FROM “ACCIDENTAL 
CAUSE,” GIVING DOUBLE INDEMNITY. 

Death of insured caused by rupture of blood vessels resulting from exertion 
in cranking an automobile held to result from an “accidental cause,” within 
double indemnity provision of mutual-benefit insurance policy. 


(For other cases, see Insurance, Dec. Dig. § 529.) 


. INSURANCE—TESTIMONY HELD NOT TO MAKE ISSUE WHE THE R 
INSURED’S DEATH FROM RUPTURE OF BLOOD VESSELS SUS- 
"eS IN CRANKING AUTOMOBILE WAS ATTRIBUTABLE TO 
JISEASE. 

Testimony that insured had been a “hard drinker” at one time in his life and 
testimony of physicians that cranking an automobile as insured did ordinarily 
would not cause rupture of blood vessel if it was not in a diseased condition /eld 
not to make an issue as to whether insured’s death due to rupture of blood 
vessels, caused by exertion in cranking automobiles, was attributable to disease 
or not. 


(For other cases, see Insurance, Dec. Dig. § 668[13].) 

3. va ee Sees ae DISEASE WAS CONTRIBUTING CAUSE OF 
DEATH FROM RUPTURE OF BLOOD VESSELS WOULD NOT DE- 
FEAT RECOVERY UNDER POLICY AGAINST’ DEATH FROM “ACCI- 


DENTAL CAUSE.” 

Even if disease was a contributing cause of insured’s death from rupture 
of blood vessels caused by exertion in cranking automobile, right to recover on 
insurance policy as for death arising from “accidental cause” would not thereby 
be defeated, in absence of stipulation in policy against liability, if death was 
caused by accident and disease combined. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Appeal from District Court, Lamar County; Newman Phillips. Judge. 

Action by Mrs. Claudia Smith against the Home Benefit Association of 
Paris, Tex. Judgment for plaintiff, and defendant appeals. Affirmed. 

May 15, 1926, appellant (alleged to be a mutual benefit insurance association 
under the laws of Texas) issued a policy to Henry Smith, whereby it bound 
itself (on conditions specified, which were complied with), when said Henry 
Smith died, to pay appellee, his wife, named as the beneficiary in the policy, 
$1 for each member of the association then in good standing; but not to exceed 
$1,000, and, if said Smith’s death resulted “from and within 30 days of an acci- 
dent,” to pay appellee “an additional amount (quoting) of $1 for each other 
member paying the special accidental death assessment within ten days from date 
of call for same,” but such additional amount also not to exceed $1,000. Henry 
Smith died December 31, 1927, and appellee, as the beneficiary named in the pol- 
icy, commenced this suit by a petition filed July 11, 1928, in which she alleged that 
Smith's death “was proximately caused (quoting) by an accident,” in that he 
“was cranking a Ford automobile and while so doing one of his arteries or blood 
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vessels was ruptured, from the effects of which he died within about 10 minutes.” 
The prayer in the petition was for judgment for $2,000. Appellant did not defend 
against the recovery sought against it so far as it was for $1,000 for Smith's 
death, but denied that his death was “from an accidental cause (quoting) as 
contemplated in said policy” and denied that it owed “a double indemnity as sued 
on.” It appeared from testimony heard at the trial that Smith and his daughter 
were preparing to go from their home to town in a Ford automobile. 

Testifying as a witness, the daughter said Smith “attempted to crank the 
car, but did not succeed in starting it.” “It was very cold weather,” she said, “and 
the car was stilt and hard to start, and he turned the crank two or three times. 
He said if he could not crank it he would open the pet cock and pour hot water 
through the radiator and that would make it easy to start. After he cranked 
the car he did not say anything until he stooped down to open the pet cock to 
let the cold water out. I could see he had exerted himself, but he did not say 
anything as he stooped to open the pet cock. He did not get it open; he started 
up and kinder caught on that side, and said: ‘Well, I’m hurt; we will have to go 
to the house.” We started to the house then. I was in the car, and I got out 
and he got me by the shoulder and leaned on me on the way to the house. The 
garage was only a short distance from the house, only about 10 feet, and as we 
walked through the back door into the kitchen he fell without saying anything. 
My mother was ill, but she got up then and she and I helped Dad on the bed in 
the back bedroom. We were helping get his coat and collar off, and he was 
trying to tell me to drain his car and put something on it so it would not freeze. 
He tried to tell me that twice. The first time he spoke pretty plain, but the 
second time it was gutteral, you could hardly understand what he said. He died 
then. There was no life in him at all, apparently, when we got him on the bed. 
When my mother unbuttoned his coat collar, I noticed it was red, purplish, at 
the base of his neck. That had not been there before.” 

The following were special issues submitted to the jury, and their findings 
thereon: 

“1, Did Harry Smith, while attempting to crank a Ford automobile on the 
occasion in controversy, cause one of his blood vessels to be ruptured? Ans- 
wer: ‘Yes.’ 

“2. If you have answered ‘Yes’ to the above question, then was the said Harry 
Smith’s death proximately caused as that term is above defined, by the rupture 
of a blood vessel? Answer: ‘Yes.’ 

The appeal is from a judgment for $2,000 in appellee’s favor. 

Beauchamp & Lawrence and W. F. Moore, all of Paris, for appellant. 

Park & Dohoney, of Paris, for appellee. ; 

Witison, C. J. (after stating the case as above). [1] It appears in the state- 
ment above that by the terms of the policy sued on appellant was not liable for 
the additional sum therein stipulated for unless Smith’s death was from an acci- 
dent. Appellant insists that, while it may have appeared that his (Smith’s) death 
was an accidental one, it did not appear from the evidence that it was from or 
because of an accident, and that the trial court, therefore, erred when he refused 
its request that he instruct the jury to return a verdict in its favor. 

In support of its contention appellant cites several cases, Pledger v. Business 
Men’s Accident Association, 228 S. W. 110, decided by the Commission of Appeals 
of this state, and Feder v. Iowa State Traveling Men’s Association, 107 Iowa, 
538, 78 N. W. 252, 43 L. R. A. 693, 70 Am. St. Rep. 212, decided by the Supreme 
Court of Iowa, being the ones it seems to most confidently rely upon. 

In the Pledger Case the contingency insured against, the court said, “was 
accidental death, rather than death caused by accidental means.” 


The death of the insured. due, it appeared, to a rupture of the heart or blood 
vessels caused by his lifting a bale of cotton, was held to be an accidental one, 
and therefore within the terms of the policy. It is urged that the effect of the 
ruling is to require a holding in the instant case that Smith’s death was an ac- 
cidental one; but, if it does, evidently it does not require a further holding that 
it was not from an accident, for, as the Commission of Appeals said, “an acci- 


dental death may or may not be the result of accidental means;” that is, of an 
accident. 


The contingency insured against in the Feder Case was death “from any 
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accidental cause.” The death of the insured was due to a ruptured blood vessel 
caused by an effort he made to close window shutters. The Iowa court held 
that a finding that the death was from an accident was not warranted, and 
therefore that the trial court did not err when he instructed the jury to return 
a verdict in favor of the insurer. We see no material difference between that 
cast on its facts and this one, and, if we felt bound to follow it, would hold with 
appellant in its contention. We do not feel so bound, however, but instead 
think we should follow cases like United States Mut. Acc. Ass’n v. Barry, 131 
U. S. 100, 9 S. Ct. 755, 33 L. Ed. 60, decided by the Supreme Court of the United 
States; Bryant v. Continental Casualty Co., 107 Tex. 582, 182 S. W. 673, L. R. A. 
1916E, 945, Ann. Cas. 1918A, 517, decided by the Supreme Court of this state; 
and Fort Worth Mut. Benev. Ass’n of Texas v. Miller, 280 S. W. 338, decided 
by the Fort Worth Court of Civil Appeals; which, as we understand them, in 
effect hold to the contrary of the Feder Case. 

In the Barry Case the contingency insured against was, as in the instant case, 
death by “accidental means.” The death of the insured was due to internal 
injury caused by his jumping to the ground from a platform about four feet 
high. In overruling the insurer’s contention that “there was no evidence to sup- 
port the verdict because no accident was shown,” and affirming a judgment in 
the plaintiff's favor, the court said: 

“It must be presumed not only that the deceased intended to alight safely, 
but thought that he would. The jury were, on all the evidence, at liberty to say 
that it was an accident that he did not.” 

In the Bryant Case the contingency insured against was death from sun- 
stroke, due to accidental means. The insured suffered sunstroke “while walking 
upon the streets of Houston in the ordinary course of his occupation as a col- 
lector of accounts.” A judgment denying the plaintiff a recovery was reversed, 
the Supreme Court holding the death of the insured to be from accidental 
means. 

In the Miller Case the contingency insured against was death “by accidental 
means only.” The death of the insured was due to the rupture of a blood ves- 
sel caused by her exertion in assisting in pushing an automobile up a river 
bank. In affirming a judgment for the plaintiff, the court said: 

“It may be said that the immediate cause of the death was the bursting of 
the blood vessel and not the pushing of the car; that the result was unintended 
and unexpected, and hence such as insured against.” 

We see no material difference between this case on its facts and the Barry 
and Miller Cases on their facts, nor why if the death in those cases, respectively, 
was attributable to an accident, the death in this case should not be held to be 
from an accident. 


[2, 3] Appellant requested the court to instruct the jury if they found Smith’s 
cranking the car caused one of his blood vessels to be ruptured (and the jury 
so found), to find whether the bursting of the blood vessel was “produced or 
contributed to (quoting) by the diseased condition of Harry Smith.” The com- 
plaint made here of the action of the trial court in refusing to submit the re- 
quested issue to the jury is based on testimony that Smith had been a “hard 
drinker” at one time in his life, and testimony of physicians that cranking a car 
as Smith did ordinarily would not cause the rupture of a blood vessel if it was 
not in a diseased condition. As we view it that evidence did not make an issue 
as to whether Smith’s death was attributable to disease or not, and had it made 
such an issue, and had the jury found that disease was a contributing cause of his 
death, we do not think it would have been a reason why the judgment in appel- 
lee’s favor should not have been rendered on the findings set out in the state- 
ment above. There was no stipulation in the policy against liability on appel- 
lant’s part if Smith’s death was caused by accident and disease combined. “Where 
a man is so afflicted,” said the court in Hooper v. Standard Life & Accident Ins. 
Co., 166 Mo. App. 209, 148 S. W. 116. “that he will die from such affliction within 
a very short time, yet if, by some accidental means, his death is caused sooner, 
it will be a death from ‘accident,’ within the meaning of the terms of an acci- 
dent insurance policy.” 


[4] Appellant asked the trial court to submit to the jury an issue as follows, 
and complains here because that court refused its request: 
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“Was the death of Harry Smith a result of an accident as that term is 
hereinafter defined? * * An accident is a happening which is unforseen or 
could not have been iokaal by the insured. If death was caused or con- 
tributed to by any weakened or diseased condition of the insured, then in such 
an event the death would not result from accident.” 

In its brief appellant concedes that it was uncontroverted in the evidence 
that Smith’s death was proximately caused by a ruptured blood vessel. We 
think it was also uncontroverted in the evidence that the rupture was an unex- 
pected result of Smith’s attempting to crank the car as he did, and that the 
rupture, therefore, was an accident within the meaning of the policy, without 
respect to whether Smith was suffering from hardened arteries, as suggested in 
the evidence, or not. It follows that we do not think the court erred when he 
refused to submit the requested issue. 

The judgment is affirmed. 


MID-CONTINENT LIFE INS. CO. v. SELMON. (No. 3191). 
Court of Civil Appeals of Texas. Amarillo. March 6, 1929. 
Rehearing Denied March 29, 1929. 

16 Southwestern Reporter (2d) 374. 

1. INSURANCE—AWARD OF PENALTIES AND ATTORNEY’S FEES 
AGAINST INSURANCE COMPANY HELD NOT ERRONEOUS, 
WHERE DEMAND FOR LESSER AMOUNT THAN THAT RE- 
COVERED WAS MADE OVER 30 DAYS BEFORE SUIT (REV. ST. 
1925, ART. 4736). 

Award of 12 per cent. penalties and of $100 attorney’s fees against insurance 
company in suit on policy held not erroneous, under Rev. St. 1925, art. 4736, where 
demand for payment was made on insurance company more than 30 days before in- 
stitution of suit, though amount demanded at that time was less than amount re- 
covered. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE—LETTER WRITTEN INSURANCE COMPANY OFFERING 
SETTLEMENT HELD SUFFICIENT DEMAND, AS REGARDS PLAIN- 
TIFF’'S RECOVERY OF PENALTIES AND ATTORNEY’S FEES (REV. 
ST. 1925, ART. 4736). 

Letter written by plaintiff’s attorney to insurance company, offering settlement 
of claim under policy and containing notice that suit would be instituted within 30 
days, held to constitute sufficient demand, as regards question of plaintiff’s right to 
recover penalty and attorney’s fees, under Rev. St. 1925, art. 4736. 

(For other cases, see Insurance, Dec. Dig. § 602.) 


INSURANCE—IF STATUTE REQUIRES THAT INSURED DEMAND 
CORRECT AMOUNT TO RECOVER PENALTY AND ATTORNEYS’ 
FEES FROM INSURANCE COMPANY, DEMAND BEFORE SUIT IS 
a a TO (REV. ST. 1925, ART. 4736). 

If Rev. 1925, art. 4736, requires insured to demand correct amount to which 
he is entitled sities policy before he can recover 12 per cent. penalty and reasonable 
attorney’s fees from insurance company in suit on policy, article has no reference 
to amount demanded in suit, but only to amount of demand made on company be- 
fore suit is instituted. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE—INSURED, WHO RESUMED WORK 4 MONTHS AFTER 
ACCIDENT AND SUFFERED NO DECREASE IN EARNINGS, COULD 
NOT RECOVER FOR 26 WEEKS’ TOTAL DISABILITY. 

In action on accident policy, plaintiff held not entitled to compensation for 26 
weeks under total disability clause in contract, where plaintiff resumed work 4 
months after injury, and, though he was changed in position from oil driller to su- 
perintendent of drillers, did not lose his position or lose any part of earnings. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

5. INSURANCE—FINDING OF INSURED’S PARTIAL DISABILITY HELD 
NOT SUSTAINED, WHERE PROPORTION OF DISABILITY ON HIS 
RESUMING WORK DID NOT APPEAR. 

Finding of insured’s partial disability for period of 13 weeks, following loss of 
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time on account of total disability, held not supported by evidence in action on ac- 
cident policy, where it appeared that insured resumed work as superintendent of oil 
drilling, and evidence failed to show that disability extended to one-half or more of 
insured’s important duties. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Wichita County; P. A. Martin, Judge. 

Suit by Dee Roy Selmon against the Mid-Continent Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Luther Hoffman, of Wichita Falls, for appellant. 

R. S. Ragsdale of Burkburnett, for appellee. 

Jackson, J. This suit was instituted in the district court of Wiehita county, 
Texas, by the plaintiff, Dee Roy Selmon, against the defendant, Mid-Continent Life 
Insurance Company, an insurance corporation, on an accident policy issued by the 
defendant on May 6, 1926, to the plaintiff, who paid the premium therefor. 

Plaintiff alleges: That by the terms of said policy, the defendant agreed and 
promised to pay him $25 per week for not exceeding 200 weeks, if he should suffer 
injuries totally disabling him, and, if he should receive accidental injuries disabling 
him to the extent that he could not perform one-half of his important daily duties, 
the defendant promised and agreed to pay him $12.50 per week for a period not 
exceeding 26 weeks. That while the policy was in full force and effect, about July 
17, 1926, he suffered an injury within the meaning of said policy, by which he was 
totally disabled for 26 weeks from the date of the injury. That thereafter, and at 
all times since, he has been, by reason of such injury, disabled and prevented from 
performing one-half of his important daily duties, but not prevented from per- 
forming all of such duties. That by reason of the premises defendant became in- 
debted to plaintiff in the sum of $975. That the defendant has paid $300 on said 
sum, leaving a balance of $675 unpaid, and which, though often requested, the de- 
fendant has failed and refused, and still fails and refuses, to pay. That plaintiff, 
more than 30 days before the institution of this suit, furnished proper proof of his 
said injuries, and made due and proper demand on the defendant for payment of 
said obligation, but the defendant has failed to pay plaintiff said sum, or any part 
thereof, and he was compelled to employ counsel to bring suit to recover said in- 
surance. That the defendant is therefore in law bound to pay reasonable attorney’s 
fees, which the plaintiff alleges to be the sum of $150, and the further sum of 12 
per cent. as statutory penalty imposed by law for the failure and refusal to pay 
plaintiff's demand within 30 days from notice thereof. 

The defendant answered by general demurrer, special exceptions, and general 
denial, and specially alleged that the contract of insurance sued upon provided that, 
‘if such injuries [as are covered by said contract] shall wholly and continuously 
disable the insured from performing any and every kind of duty pertaining to his 
occupation for the period of one day or more, but not exceeding 200 weeks during 
which the insured lives and suffers such continuous total disability, the company 
will pay him the weekly accident indemnity above stated”—that is, $25 per week. 

In this connection, the defendant alleges: That during such period of total dis- 
ability it paid the plaintiff in two checks, totaling $321.43, which was all the indem- 
nity that the plaintiff was entitled to under the terms of said policy. That said 
checks contain the provision that they are in full and final settlement by the de- 
fendant, and a release on the part of plaintiff for all claims arising under said pol- 
icy by reason of the accidental injuries alleged. The defendant also alleges that 
contract provides that, “if such injuries shall wholly and continuously disable the 
insured from performing one-half, but not all, important daily duties pertaining 
to his occupation, or for a like partial disability following total loss of time and 
under the regular care and treatment of a physician or surgeon, the company will 
pay for the period of such disability or disabilities, but not exceeding 26 consec- 
utive weeks, one-half of the weekly accident indemnity above stated.” 

In this connection, the defendant alleges that the plaintiff, on or about Novem- 
ber 21, 1927, the exact date being unknown to the defendant, resumed and ever 
since has discharged his regular and usual employment, and has been regularly em- 
ployed, and has discharged at least more than one-half, if not all, of the important 
daily duties pertaining to his occupation, and at no time since the period of his 
total disability has he been under the regular care or treatment of a physician or 
surgeon, by reason of which the plaintiff is not entitled to the payment of further 
indemnity on account of the terms of his contract of insurance. By reason of all 
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of which the terms of the policy have been satisfied and released, and the defend- 
ant is not liable in any sum or amount to the plaintiff. 

The case was submitted to the court without the intervention of a jury. The 
court, in his judgment, finds that the plaintiff suffered total disability for a period 
of 26 weeks and partial disability for a period of 13 weeks after such total dis- 
ability had ceased. He renders judgment for the plaintiff against the defendant on 
these findings for the sum of $812.50, less $321.43, the amount theretofore paid 
by the defendant to the plaintiff. He also gave plaintiff judgment for 12 per cent. 
statutory penalties on the amount of the judgment and for the sum of $100 as a 
reasonable attorney’s fee. From this judgment this appeal is prosecuted. 

[1, 2] The appellant urges as error the action of the trial court in rendering 
judgment against it for the 12 per cent. penalties and the $100 attorney’s fees, be- 
cause, under the undisputed facts, neither the 12 per cent. penalties nor the attor- 
ney’s fees are recoverable, as the amount for which demand was made upon the 
insurance company was in excess of the amount for which a recovery was had. 

The suit was filed August 5, 1927. On April 18, 1927, appellee’s attorney for- 
warded to the appellant certain affidavits relative to the appellee’s disability, and in a 
letter with which such affidavits were inclosed stated: “It appears from the fore- 
going that I made you a very liberal offer of settlement in my letter of March 3d, 
wherein I offered to take $350, and, if you are now disposed to pay that sum for a 
full release, send me check. If you are not disposed to settle, you are advised that 
within 30 days from date hereof I will institute suit against you under the policy,” 
etc. This letter was written, and the receipt thereof is not questioned, more than 
30 days before the institution of the suit, and constituted a sufficient demand. Penn 
Mutual Life Insurance Co. v. Maner, 101 Tex. 553, 109 S. W. 1084. 

[3] Appellee’s demand in this letter, which had theretofore been made on 
March 3d, was for the payment of $350, and he recovered judgment for $812.50, 
less the payment of $321.43, which leaves the judgment, exclusive of penalties and 
attorney’s fees, $491.07, which is an amount considerably in excess of the demand 
made. If article 4736 requires the insured to demand the correct amount to which 
he is entitled under the policy before he can recover the 12 per cent. damages and 
reasonable attorney’s fees, such article has no reference to the amount demanded 
in a suit where instituted, but only to the amount of the demand which is to be 
made on the company liable for the loss, before such a suit is instituted. 

By several assignments, which we will consider together, the appellant chal- 
lenges as error the action of the trial court in rendering judgment against it, be- 
cause the undisputed testimony shows that plaintiff was not wholly and continuously 
disabled for a period of 26 weeks after the date of his injury from performing 
any and every kind of duty pertaining to his occupation; that he did not suffer par- 
tial disability, following his total disability, to the extent of disabling him from 
performing one-half of the important daily duties pertaining to his occupation for a 
period of 13 weeks following his total disability; that he was not under the regular 
care and treatment of a physician or surgeon for the period of 13 weeks following 
his total disability; that the evidence discloses that appellee was injured on the 17th 
f July, resumed his duties as driller on October 20th, or November 20th, and 
performed substantially the same work, and received more, or at least the same, 
pay therefor he had received prior to his injuries. 


The testimony discloses that appellee, on July 17, 1926, while engaged as a 
driller at a salary of $200 per month, accidentally broke his right arm—fractured 
what was designated in the testimony as the “funny iat ; that he was treated by 
a physician for the injury until the latter part of August, 1926, at which time he 
was given some liniment by the doctor and instructed how to massage and exercise 
the arm. so as to restore it to its normal condition and usefulness; that the appellee 
and said physician thereafter met from time to time, casually, and conversed about 
the injury and how it was getting along, but such meetings and conversations were 
not by appointment or design, and were not professional; that the appellee con- 
tinued to use the liniment and follow the instructions given him by the doctor for 
massaging and exercising his arm for some 8 or 10 months; that at the time of 
the trial, in February, 1928, the use of the arm was, to a slight extent, still affected 
by the injury; that about November 18th the appellee was employed as a driller 
and resumed work at a wage of $10 per day, but after a few days it was discovered 
that his injury interfered with his performance of kis work as a driller, and his 
employer gave him the position of superintendent of drilling, and continued to pay 
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him for such services $10 per day; that he continued in this position for something 
like 45 days, with the probable loss of a few days out for the Christmas holidays; 
that about January 12th he began work again for the same employer, and continued 
until March 15th, at $9 per day, at which time he was laid off on account of the 
lack of work; that between March 15th and September 4th he was employed as a 
driller for 21 days, but was not required to do certain parts of the heavy work us- 
ually done by a driller; that about the 3d or 4th of September he was engaged as 
a driller on a well, but did not run the machinery; that he got an assistant to do 
the heavy work, which would not have been necessary, if his arm had not been 
broken; that he worked about 45 days on that job at $8 per day, and until the ma- 
chinery broke down; that on the 17th of December, 1927, he began work as a pumper 
on a regular salary of $150 per month, and has continuously held said position 
from that time. 

The testimony fails to show that appellee lost a single job by reason of his 
injury. On the first job taken, when he resumed his work on November 18th, he 
was changed from driller to superintendent of drillers, but did not lose his position, 
nor suffer any decrease in the amount of money he was earning. “Total disability 
to follow one’s usual occupation or employment, as used in an accident policy, 
means wholly disabled from performing the usual and customary duties of one’s 
employment, and consequently the insurer is not liable as for total disability where 
the accident has merely prevented the insured from accomplishing as much in a 
day’s work as before.” 1 C. J. 463, § 163. 

In Commonwealth Bonding & Casualty Insurance Co. v. Bryant, 113 Tex. 21, 
240 S. W. 893, the Supreme Court, in construing an accident policy, speaking 
through Judge Greenwood, says: “The language of the policy is fairly and justly 
susceptible of the interpretation which we think should be given to it, that the 
larger indemnity was promised if the injuries rendered the insured substantially 
unable, in the exercise of ordinary care, to perform every material duty pertaining 
to his occupation.” 

[4, 5] The evidence disclosing that appellee’s injury was received July 17th, 
and he resumed work on November 18th, and that at that time he was not sub- 
stantially unable to do every material duty pertaining to his occupation of driller, 
the court erred in allowing appellee compensation for 26 weeks under the total 
disability clause in the insurance contract. The testimony is not sufficient to support 
the findings of the court that appellee suffered partial disability to the extent of 
disabling him from performing one-half of his important duties for a period of 13 
weeks following the loss of time on account of his total disability, because the 
evidence in the record does not show to what extent during his partial disability 
he was disabled, whether one-half or less. 

The judgment is reversed, and the cause remanded. 


NORWOOD v. WASHINGTON FIDELITY NAT. INS. CO. (No. 1837.) 
Court of Civil Appeals of Texas. Beaumont. May 3, 1929. 
Rehearing Denied May 15, 1929. 

16 Southwestern Reporter (2d) 842. 

1. INSURANCE—INSURER HELD NOT EXEMPT FROM LIABILITY UN- 
DER ACCIDENT POLICY FOR HERNIA PRODUCED BY VIOLENT, 
EXTERNAL, AND ACCIDENTAL MEANS AFTER POLICY WAS IS- 
SUED. ° 
Under accident policy excepting hernia, there is no liability where insured 

was afflicted with hernia at time policy was issued, but where, after -policy is 

issued, hernia is produced by violent, external, and accidental means resulting 
in disability, insurer is not exempt from liability. 
(For other cases, see Insurance, Dec. Dig. § 454.) 


2. INSURANCE—ACCIDENT INSURANCE POLICY IS TO BE CONSTRUED 
MOST FAVORABLY TO INSURED, AND ALL AMBIGUITIES AND 
DOUBTS RESOLVED IN HIS FAVOR. ; 

In construing accident insurance policy, that interpretation is to be placed on 
words of policy which is most favorable to insured, and all ambiguities and 
doubts are to be resolved in favor of insured and against insurer, especially when 
insured has established prima facie right to recover under policy and insurer 
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is seeking to defeat liability by showing act complained of is within one of ex- 
ceptions. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—ATTORNEY’S FEE SOUGHT BY INSURED, THOUGH 
APPARENTLY REASONABLE, WILL NOT BE ALLOWED ABSENT 
PROOF OF ITS REASONABLENEESS (Rev. St. 1925, art. 4736) 
Though attorney’s fee, prayed for by insured as provided by Rev. St. 1925, 

art, 4736, appears to be reasonable, the Court of Civil Appeals will not allow 

sum asked, in absence of proof as to its reasonableness. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from Harris County Court; Ben F. Wilson, Judge. 

Action by William Norwood against the Washington Fidelity National In- 
surance Company. Judgment for defendant, and plaintiff appeals. 
and rendered in part, and reversed and remanded in part. 

Sam-l. Schwartz, of Houston, for appellant. 

J. M. Gibson, of Houston, for appellee. 

O’Quinn, J. Appellant sued appellee in the county court at law of Harris 
county to recover on an accident insurance policy issued by appellee. The cause 
was tried to the court without the aid of a jury as an agreed case, under the 
provisions of article 2177, R. S. 1925. The only question presented to the court 
was whether under the terms of the policy appellant was entitled to recover 
for the loss of time on account of an accidental injury resulting in hernia. Judg- 
ment was rendered denying appellant the right to recover, and he brings this 
appeal. 

The following agreed statement of facts was filed with the clerk of the court, 
and is duly certified by the court as that upon which the case was tried: 

“Agreed Statement of Facts. 

“The parties to the above entitled and numbered cause agree that the fol- 

lowing is a statement of facts upon which judgment shall be rendered therein, 


the controversy being submitted to the court upon same as such agreed state- 
ment of facts: 


Reversed 


“The plaintiff, William Norwood, is a resident of Harris County, Texas; 
the defendant, Washington Fidelity National Insurance Company, of Chicago, 
Illinois, is a private, foreign corporation, engaged in the business of writing ac- 
cident insurance, among other forms of insurance, and at all times material to 
this controversy was duly authorized to transact business in the State of Texas, 
by virtue of a permit issued to it by the proper officials of the State of Texas. 

“That on or about the thirteenth day of December, A. D. 1926, in considera- 
tion of the payment by plaintiff of all dues and premiums charged by it, the 
defendant issued and delivered to the plaintiff a certain policy of insurance, No. 
X513720, which is hereto attached, marked Exhibit ‘A.’ 

“That on or about the 28th day of February, A. D. 1927, while plaintiff was 
engaged in the course of his employment as a common laborer, assisting another 
employee in lifting a heavy piece of timber, he accidentally received and sus- 
tained a hernia, and as the direct and proximate result of his said injury was 
immediately, continuously and totally disabled from performing manual labor 
or pursuing his occupation aforesaid, for a period of more than twenty-six (26) 
weeks from and after said last mentioned date; that at and prior to his injury 
plaintiff was in good health and had never theretofore been afflicted with hernia in 
any degree or form, and was able to perform his customary duties as a laborer; 
that at the time of his said injury, said policy of insurance was in full force and 
effect, and plaintiff had in all respects complied with the terms, conditions and 
stipulations of said policy of insurance on his part to be performed, and had paid 
all dues, premiums and assessments therein provided; that in due time plaintiff 
gave notice of his injury aforesaid, and demanded of the defendant the payment 
of the weekly indemnity in said policy provided; that thereafter the defendant 
paid plaintiff the total sum of forty-two ($42.00) dollars, covering the amount 
due him for the first four weeks, but has failed and refused to pay any further 
indemnity and has denied liability under said policy; that more than thirty (30) 
days have expired since demand has been made by the plaintiff for the 
payment of the balance of the indemnity claimed by him under the terms of 
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said policy, amounting to the principal sum of three hundred and eight ($308.00) 
dollars; that the defendant has failed and refused and still fails and refuses to 
pay plaintiff any further sums and plaintiff has been compelled to engage the 
services of Samuel Schwartz, an attorney at law, of Houston, Harris County, 
Texas, to bring this suit, and has agreed to pay him a fee of one-half of such 
amount as may be recovered by plaintiff for services rendered and to be ren- 
dered herein, such being a reasonable and proper fee, for such legal services, 

“Witness our hands in triplicate originals by our attorneys of record, this 
6th day of February, A. D. 1928. Wm. Norwood, Pltff. By Sam’l Schwartz, 
His Atty. of Record. Washington Fidelity National Ins. Co., Deft. By J. M. 
Gibson, Its Atty. of Record.” 

We do not deem it necessary to set out in full the provisions of the insur- 
ance policy, but only the two provisions involved, which are: 


“Weekly Indemnity. 


“Part 3. If such injuries sustained solely through external, violent.and ac- 
cidental means, independently of all other causes, do not result in death or any 
of the losses above stated, but immediately and continuously totally disable the 
Insured from doing work of any nature, the Company will pay a weekly in- 
demnity of Fourteen Dollars ($14.00), provided, however, that the indemnity for 
the first two (2) weeks of total disability from any accident shall be one-half of 
the amount herein stated. In no event shall indemnity be paid for a longer 
period than twenty-six (26) weeks on accougt of disability from any one acci- 
dent.” , 

Appellant pleaded this provision as the basis for his right to recover. 

“Provisions. 

“* * * 3. Accidental Death, Dismemberment, Loss of Sight, or Weekly 
Indemnity, shall not be payable for, or as a result of, Ptomaines, Fits, Vertigo, 
Cerebral Hemorrhage, Orchitis, Hernia, Typhoid Fever, or disease in any form; 
or for Miscarriage or Premature Birth, Sunstroke, Overheating, Freezing, Gun 
Shot Wounds, Stabs, Erysipelas, Tetanus, Blood Poison or Septic Infection; or 
for injury that is intentionally self-inflicted whether sane or insane, or inten- 
tionally inflicted upon the Insured by another sane or insane person, or sustained 
by the Insured in War or Riots, or while engaged in Mining, Braking or Switch- 
ing on Railways, or Aerial Navigation; or at a time when the Insured is delirious 
or under the influence of any narcotic or intoxicant; or while fighting or violat- 
ing any law, homicide or attempt thereat; or for any poison taken internally, 
or alcoholism in any form.” 

Appellee invoked this provision against its liability. 

[1,2] There’can be no question but that, under the first provision above quoted 
and pleaded by appellant, appellee is liable for the indemnity claimed by appellant, 
unless it is relieved of liability by the second provision set forth and upon which 
appellee relies. The facts show that appellant was accidentally injured, resulting 
in hernia. Appellee insists that, even if the injury was caused by accidental means, 
the disability of appellant resulted from the hernia, and that the said last-quoted 
provision of the policy relieved it from liability for indemnity. The court held 
with appellee’s contention. We do not agree with the court in this construction of 
said clause of the policy. The proper interpretation of this provision is that, 
where the disability for which the indemnity is claimed results from hernia, with 
which the claimant was afflicted at the time the policy was issued, then liability 
would not exist, but where, after the policy is issued, hernia is produced by vio- 
lent, external, and accidental means, resulting in disability, the insurance company 
is not exempt from liability under this provision. 1 C. J. p. 453, § 128; Atlanta 
Accident Association v. Alexander, 104 Ga. 709, 30 S. E. 939, 42 L. R. A. 188; 
Travelers’ Insurance Co. v. Murray, 16 Colo. 296, 26 P. 774, 25 Am. St. Rep. 267; 
Thornton v. Travelers’ Insurance Co., 116 Ga. 121, 42 S. E. 287, 94 Am. St. Rep. 99. 
We think the interpretation we have given this provision of the policy is that which 
its words plainly convey, but, if there is doubt as to its meaning, then the rule is that, 
in the construction of a policy of accident insurance, that interpretation is to be 
placed upon the words of the policy which is most favorable to the insured, and 
all ambiguities and doubts are to be resolved in favor of the insured and against the 
insurer, especially when the insured has established a prima facie right to recover 
under the terms of the policy, and the insurer is seeking to defeat such liability by 
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showing that the act complained of is within one of the exceptions reserved in the 
contract of insurance as a defense to an action on the policy. 

The only question before us being as to the right of appellant to recover, and 
we having held that appellee was liable under its policy, it follows that the judg- 
ment should be for appellant. The policy provided weekly indemnity for 26 weeks at 
$14 per week, except that the first two weeks should be $7 per week. Therefore the 
entire indemnity amounted to $350. Of this $42 had been paid, leaving $308 due; 
the whole weekly indemnity period having elapsed before the filing of the suit. 

[3] In his petition appellant pleads and prays for the 12 per cent. penalty and 
a reasonable attorney’s fee, as provided by article 4736, R. S. 1925. $100 is alleged 
as a reasonable attorney’s fee. Appellant is entitled to the 12 per cent. penalty, 

$36.96, but there is no proof whatever as to the reasonableness of the attorney’s fee 

asked. We think the sum mentioned is reasonable, and, had there been any proof 
as to it, would have allowed the fee in that sum, but, there being no proof, the 
as to this feature will have to be reversed and remanded for proof. 

The judgment of the trial court will be reversed and here rendered in favor of 
appellant for the amount of indemnity due him, $308 and 12 per cent. penalty there- 
on, $36.96, aggregating $344.96, with interest thereon at the rate of 6 per cent. per 
annum from May 17, 1928, the date of the judgment in the trial court. And the 
judgment will be reversed as to the attorney’s fee and remanded to the court below 
for hearing as to what amount appellant is entitled. 

Reversed and rendered in part, and reversed and remanded in part. 


case 
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AUTOMOBILE 


UNITED STATES anh a CO. v. GUENTHER 
(No. 5107.) 
Circuit Court of Appeal, Sixth Circuit. April 3, 1929, 
31 Federal Reporter (2d) 919. 

1. INSURANCE—TERMS OF AUTOMOBILE ACCIDENT INDEMNITY 
POLICY, WHERE UNAMBIGUOUS, MUST BE TAKEN IN ORDIN- 
ARY SENSE. 

Provisions of automobile insurance policy indemnifying against accidents must 
be construed according to sense and meaning of terms which parties used, and, 
where they are clear and unambiguous, terms must be taken and understood in their 
plain, ordinary, and popular sense. 


(For other cases, see Insurance, Dec. Dig. § 146[1].) 


2. INSURANCE—CONSTRUCTION OF AUTOMOBILE ACCIDENT INDEM- 
* POLICY MOST FAVORABLE TO INSURED WILL BE ADOPT- 
D 


Where automobile insurance policy indemnifying insured against loss arising 
from accident is so drawn as to require interpretation, and to be fairly susceptible 
of two different constructions, the one most favorable to insured will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—POLICY NOT COVERING LIABILITY WHILE AUTOMO- 
BILE WAS OPERATED BY PERSON UNDER AGE LIMIT FIXED BY 
LAW COVERED ACCIDENT OCCURRING WHEN BOY BETWEEN 16 
AND 18 YEARS OLD WAS DRIVING IN CITY HAVING ORDINANCE 
PROHIBITING PERSONS UNDER 18 FROM DRIVING; “BY LAW.” 
Insurer was liable, where automobile operator, who was more than 16, but less 

than 18, years old at time of accident, was driving automobile in city having ordin- 

ance prohibiting driving by minors under 18, on policy not covering liability of in- 
sured while automobile was operated by person under age limit fixed by law, or un- 
der age of 16 in any event, where no age’ limit was fixed by statute, since expres- 
sion “by law” was susceptible of two constructions, and must be construed as mean- 
ing state-wide legislation, and not ordinance. 

(For other cases, see Insurance, Dec. Dig. § 437.) 

Knappen, Circuit Judge, dissenting. 

In error to the District Court of the United States for the Eastern Division 
of the Northern District of Ohio; D. C. Westenhaver, Judge. 

Action by John F. Guenther against the United States Fidelity & Guaranty 

Company. Judgment for plaintiff, and defendant brings error. Affirmed. 

C. M. Horn, of Cleveland, Ohio (Dustin, McKeehan, Merrick, Arter & Ste- 
wart, of Cleveland, Ohio on the brief), for plaintiff in error. 

William M. Byrnes, of Cleveland, Ohio (Wm. A. Kane and Quigley & Byrnes, 
all of Cleveland, Ohio, on the brief), for defendant in error, _ : 

Before Hicks, Hickenlooper, and Knappen, Circuit Judges. 


HICKENLOOPER, Circuit Judge. John F. Guenther, plaintiff below, recovered 
judgment against the United States Fidelity & Guaranty Company upon a policy of 
automobile insurance indemnifying him against loss and /or expense arising in con- 
sequence of any accident occurring within the limits of the United States and Can- 
ada by reason of the use of the automobile covered. Plaintiff was a resident of the 
city of Cleveland, Ohio. The accident occurred in the adjoining municipality of 
Lakewood while the automobile was being operated by an employee of the plain- 
tiff who was more than 16 years of age, but less than 18. At the time of the ac- 
cident an ordinance was in force in the city of Lakewood making it unlawful “for 
any owner, bailee, lessee or custodian of any motor vehicle to permit a minor un- 
der the age of 18 years to operate or run said motor vehicle upon public highways, 
streets or alleys in said city of Lakewood.” The policy specifically provided: “This 
policy is subject to the following conditions: (A) The policy shall not cover any 
liability of the insured while being operated by any person under the age limit fixed 
by law, or under the age of 16 years in any event.” It is here claimed that, by 
reason of this provision of the policy and the existence of the ordinance, no recov- 
ery can be had upon the policy. 
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{1, 2] Passing the contention that the ordinance does not “fix an age limit” for 
the operation of an automobile per se, the sole remaining question for detemination 
is one of construction, whether this phrase of the policy was intended to preclude 
liability where the age limit, is fixed by municipal ordinance and no limit is fixed 
by state statute. Manifestly the provision is “to be construed according to the sense 
and meaning of the terms which the parties have used, and, if they are clear and 
unambiguous, their terms are to be taken and understood in their plain, ordinary, 
and popular sense.” Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 463, 14 
S. Ct. 379, 381 (38 L. Ed. 231). But if the policy “is so drawn as to require inter- 
pretation, and to be fairly susceptible of two different constructions, the one will 
be adopted that is most favorable to the insured.” Thompson v. Phcenix Ins. Co., 
136 U. S. 287, 297, 10 S. Ct. 1019, 1023 (34 L. Ed. 408), citing First National Bank 
v. Ins. Co., 95 U. S. 673, 678, 24 L. Ed. 563. See, also, Liverpool, etc., Ins. Co. v. 
Kearney, 180 U. S. 132, 136, 21 S. Ct. 326, 45 L. Ed. 460; Schambs v. Fidelity & 
Casualty Co., 259 F. 55 (C. C. A. 6), 6 A. L. R. 1231, and O’Brien v. North River 
Ins. Co., 212 F. 102, 105 (C. C. A. 4), L. R. A. 1917C, 722. Resort cannot be had 
to this latter rule to nullify the plain and obvious provisions of an insurance pol- 
icy. Cf. Interstate Business Men’s Accident Ass’n v. Lewis, 257 F. 241, 244 (C. C. 
A. 8); Canton Ins. Office v. Independent Transp. Co., 217 F. 213 (C. C. A. 9), 
L. R. A. 1915C, 408. But the question remains whether the language used is in fact 
susceptible to a double meaning, or, otherwise expressed, whether it will fairly and 
reasonably support that construction upon which liability of the insurer may be sus- 
tained. 

[3] Judge Westenhaver, in his opinion in the court below, decided this ques- 
tion in the following language: “The expression ‘by law’ is at least susceptible of 
two constructions. It may mean or be fully satisfied by limiting it to a law enacted 
by the Legislature of a state. Ordinarily, when one speaks of the ‘law,’ this is 
what is meant. One thus speaking has in mind a rule of conduct of uniform and 
general application prescribed by the supreme law-making body of some sovereignty. 
Ordinarily, when one speaks of a law, one does not have in mind ordinances, by- 
laws, or regulations of a municipality. * * * The insurer, had it been intended to 
include municipal ordinances, could very easily have said so. In Cuyahoga county 
there are more than 50 municipalities having equal right to enact ordinances of the 
same nature as the one in question. It cannot be held that the contract contem- 
plates that every insured should investigate and learn whether an ordinance fixing 
an age limit was in force in all these municipalities before entrusting his automobile 
to someone else.” In this interpretation of the language used in the policy we con- 
cur. 

It is earnestly contended that the Supreme Court of the United States, and 
this court, have repeatedly held the ordinances of a municipality, passed in the exer- 
cise of a power delegated to it by the state, are to be considered as laws of the 
state, within the meaning of the constitutional provision that no state shall pass any 
law impairing the obligation of contracts, citing Iron Mountain R. Co. v. Memphis, 
% F. 113 (C. C. A. 6); Cumberland-Tel. & Tel. Co. v. Memphis, 198 F. 955 (three- 
judge case, D. C. Tenn.) ; New Orleans Water-Works Co. v. Louisiana Sugar Ref. 
Co., 125 U. S. 18, 8 S. Ct. 741, 31 L. Ed. 607. This doctrine is of but little assist- 
ance in the solution of our question, for such question is not whether the language 
used would also reasonably support the inclusion of municipal ordinances fixing an 
age limit, but rather whether such language could not, as reasonably, be considered 
as relieving the company of liability only in cases of violation of state legislation. 
For instances, where similar language was so limited to state enactment, see Full- 
wood v. Canton, 116 Ohio St. 732, 158 N. E. 171; Rosenberg v. Selma, 168 Ala. 195, 
52 So. 742; Taylor v. Philadelphia, 261 Pa. 458, 104 A. 766; Wright v. Macon, 5 
Ga. App. 750, 763, 64 S. E. 807; Royal Indemnity Co. v. Schwartz (Tex. Civ. App. 
1915) 172 S. W. 581 (semble contra). 

The fact that the territory covered by the policy is specifically stated as within 
the limits of the United States and Canada, the myriad of separate municipalities 
within these territorial limits, the fact that the accident occurred in a municipality 
other than that of the residence of the plaintiff, the manifest double meaning of 
the words “by law.” the use of these words in both senses in general parlance and 
judicial opinion, the fact that the state and not the municipality is the natural 
goverenmental unit under consideration by the parties when writing insurance, the 
fact that, had it been intended to include municipal ordinances, this could have been 
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so easily stated, and the application of the rule of construction to be applied under 
such circumstances, constrain us to the opinion that liability is not avoided by the 
fact that the operator of the automobile was less than 18 years of age. He was 
more than 16 years of age, and the policy fixes this age limit in the absence of 
other age limit “fixed by law.” To hold as we here do does not make inoperative 
any term or provision of the policy, but does construe the policy provisions in use 
in all the states as applying the age limit fixed by state-wide legislation, if any, 
and if not less than 16 years, but in the absence of state-wide legislation, as in Ohio, 
or if such legislation fixes a limit less than 16, then as providing that 16 years shall 
be considered the applicable age limitation. 

The judgment of the court below is affirmed. 

Knappen, Circuit judge (dissenting.) I am unable to concur in the opinion of 
the majority. The policy expressly provides that it should not “cover any liability 
of the assured while the automobile is being operated by any person under the age 
limit fixed by law, or under the age of 16 years in any event.” The municipal ordi- 
nance made it unlawful for any owner of a motor vehicle to permit “a minor under 
the age of 18 years to operate or run said motor vehicle upon public highways, 
streets or alleys, in the city of Lakewood.” I think that under the situation ex- 
isting here the age limit was “fixed by law.” Not only was there no state law other- 
wise governing the subject, but the Legislature had expressly conferred upon muni- 
cipalities “special power to regulate the use of the streets, * * *” and had given 
the council “the care, supervision and control of public highways, streets, avenues, 
alleys * * * within the corporation.” Gen. Code Ohio, § 3714. The ordinance in 
question is directly within the statutory authority. The assured was the owner of 
the automobile. As applied to this case, both the ordinance and the policy provi- 
sion are aimed at the action of the same person. It is thus immaterial that the 
ordinance does not in terms make unlawful the actual driving on the part of one 
under 18 years of age. 


BEENEL v. SOUTHERN CASUALTY CO. (No. 27973.) 
Supreme Court of Louisiana. March 25, 1929. 
Rehearing Denied April 22, 1929, 

121 Southern Reporter 876. 

1. INSURANCE—AUTOMOBILE WAS “STOLEN,” WITHIN INSURANCE 
POLICY, WHEN APPROPRIATED BY STRANGER TO WHOM GAR- 
AGE OWNER’S SON WAS DEMONSTRATING IT FOR SALE. 
Insured automobile stored in garage was “stolen,” within terms of insurance 

policy, where son of garage owner thinking it to be father’s car demonstrated it to 

supposed buyer and permitted him to take it to show to his wife and he disappeared 
with car, which was afterwards found in other state. 
(For other cases, see Insurance, Dec. Dig. § 425.) 


2. INSURANCE—AUTOMOBILE OWNER ORALLY APPLYING FOR 
THEFT INSURANCE HELD NOT TO HAVE OBTAINED BY MIS- 
REPRESENTATION POLICY WHICH ERRONEOUSLY STATED COST 
AND PLACE OF STORAGE. 

Where automobile owner applied orally for $2,000 insurance on car which he 
had bought for less than retail price and stated that car was in storage in Shreve- 
port, but that he intended to remove it later to Haynesville, there was no mistep- 
resentation in obtaining a policy of theft insurance in which cost of car was state¢ 
at $2,700 catalogue price and that car was to be kept at Haynesville 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 


3. INSURANCE—WARRANTY THAT AUTOMOBILE WAS USUALLY 
KEPT AT H. WAS WAIVED BY AGENT’S ISSUING POLICY KNOW- 
ING CAR WAS IN STORAGE AT S. 

Warranty of theft insurance policy that car was usually kept at H. was waived, 
where insurer’s agent issued policy knowing as fact that car was then in storage 
at S 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 


Appeal from Second Judicial District Court, Parish of Claiborne; John S. 
Richardson, Judge. 
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Action by Loy L. Beene against the Southern Casualty Company. Judgment 
for plaintiff, and defendant appeals. Affirmed. 

J. S. Atkinson and Alex F. Smith, both of Shreveport, for appellant. 

Smitherman, Tucker & Mason, of Shreveport, for appellee. 

St. Paut, J. Plaintiff sues for the value (less salvage) of an automobile al- 
leged to be stolen, and covered by a policy of insurance against theft taken out in 
defendant company. 

The defense is: (1) That the automobile was sold and not stolen; and (2) 
that the plaintiff has breached certain warranty clauses in the policy of insurance. 


[1] We agree with the district judge that the automobile was stolen and not 
sold. It was in storage at the garage of one Crawley, a dealer in automobiles at 
Shreveport. The latter had no authority to sell the automobile, and did not do so. 
One McFadden, sought to buy from him an automobile, other than this one, and 
gave Crawley a check for the price thereof ;*but Crawley refused to deliver the 
car until he found out if the check was good, which afterwards proved not to be 
the case. Meanwhile McFadden met-Crawley’s son, who thought this automobile 
belonged to his father. McFadden wanted to buy it, and the son gave him a demon- 
stration, and afterwards permitted him to take the car to show his wife. McFad- 
den never returned the car, which was afterwards found and recovered in New 
Mexico, in a damaged condition, but repaired and sold. Our conclusion is that 
the car was stolen. 

II. 


The alleged breach of warranty is that plaintiff represented that the car was 
usually kept in a garage at Haynesville, and that the cost thereof was $2,700; where- 
as the true cost was only $2,012, and said automobile was in fact in storage at 
Shreveport. 

[2] The facts are that plaintiff simply applied orally to defendant’s agent for 
$2,000 insurance on the car which he had just bought, but gave no details as to 
price, he having bought same at less than the retailing price. He stated that the 
car was then in storage in Shreveport, but that he intended to remove it later and 
keep it in Haynesville. Whereupon defendant’s agent said that would be all right, 
and thereupon issued a policy in which the cost was stated at $2,700 (which he 
found from a catalogue), and that the car was to be kept at Haynesville. 

Plaintiff did not remove the car at once to Haynesville, nor for some four 
months thereafter. 

We are of opinion that as to the matter of price there was clearly no misrep- 
resentation, since plaintiff made no representation whatever, the defendant’s agent 
having obtained his own information on the subject. 

[3] As to warranty that the car was usually kept at Haynesville, that was 
waived when defendant’s agent issued the policy knowing as a fact that the car 
was then in storage at Shreveport. Gitz Sash Factory v. Union Ins. Soc., 160 La. 
381, 107 So. 232, and authorities there cited. 

Decree. 
The judgment appealed from is therefore affirmed. 


SCHLEIDER v. MARYLAND CASUALTY CO. et al. 
Supreme Court, Appellate Division, First Department. April 19, 1929. 
234 New York Supplement 144. 

INSURANCE—LIABILITY INSURER HELD ENTITLED TO COMPEL RE- 

TURN OF MONEY PAID IN SETTLEMENT OF INJURY CLAIM 

AGAINST INSURED WITHOUT KNOWING ACTION HAD ABATED. 

Automobile liability insurer, which settled injury action against insured not 
knowing that action had abated because of insured’s previous death, held entitled 
to compel return of money paid in settlement to plaintiff’s attorney through a mis- 
take of fact, where demand for return thereof was made while plaintiff’s attorney 
had possession thereof and no question of fact was involved and parties had not 
changed their position in reliance on such payment. 

(For other cases, see Insurance, Dec. Dig. § 601.) 


Appeal from Supreme Court, New York County. 
Action by Louis H. Schleider against the Maryland Casualty Company and 
another. From so much of an order as denies named defendant’s motion for judg- 
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ment on the pleadings, said defendant appeals. Order so far as appealed from re- 
versed, ad motion granted. 

Argued before Dowling, P. J., and Finch, McAvoy, Martin, and Proskauer, JJ. 

James J. Mahoney, of New York City (Robert B. Livingston, of New York 
City, on the brief), for appellant. 

Ida P. Schleider, of New York City (L. H. Schleider, of New York City, of 
counsel; Louis Kunen, of New York City, on the brief), for respondent Schleider, 

Harris Jay Griston, of New York City, for respondent Horowitz. 

Martin, J. The defendant Maryland Casualty Company contends that it is 
entitled to the sum of $3,500 now held by plaintiff, which was paid to him as attor- 
ney for Bertha Horowitz, by way of settlement, release, and discontinuance of an 
action brought by said Bertha Horowitz, as plaintiff, against one Rose B. Pollock, 
as defendant. 

The plaintiff, an attorney, commenced an action on or about June 1, 1925, in 
the Supreme Court, of New York county, on behalf of Bertha Horowitz, to re- 
cover damages because of injuries sustained as a result of the negligent operation 
of an automobile owned by Rose B. Pollock. The defendant Maryland Casualty 
Company had issued a policy of insurance to Rose B. Pollock insuring her against 
loss from such an accident. When the summons was served the defendant therein 
appeared by an attorney retained by the insurance company, and the case was about 
to be reached for trial when an agreement for settlement was made on July 6, 1927, 
resulting in the payment of the sum of $3,500 to plaintiff, as attorney for Bertha 
Horowitz. 

On February 15, 1927, Rose B. Pollock, the defendant in that action, died, but 
neither the plaintiff herein nor the defendant casualty company had knowledge of 
that fact. 

_ The defendant casualty company, on or about July 7, 1927, not knowing of the 
prior death of Rose B. Pollock, delivered to the plaintiff herein a check for the 
sum of $3,500 in settlement of the action, and received a general release and con- 
sent to the discontinuance thereof. The casualty company then received knowledge 
of the fact that Rose B. Pollock had died. It at once caused an investigation to 
be made and submitted proof of her death to the plaintiff, demanded a return of 
the $3,500, and notified plaintiff not to pay the money to any other person. 

Since the receipt by the plaintiff of the $3,500, the defendant Bertha Horowitz 
has demanded that he pay over to her the said sum, less the agreed amount of com- 
pensation for his services as attorney for the plaintiff in that action, upon the 


ground that her claim in that action was settled, and that she is entitled to the pro- 
ceeds thereof. 


No claim is made that the settlement was the result of fraud or deceit, and there 
is no question of the good faith of the plaintiff herein. Upon the receipt of the 
check, the plaintiff immediately advised the defendant casualty company in writing 
of the information he had received, requested that company to investigate the mat- 
ter, and advised the company that plaintiff would meanwhile withhold the money. 

The defendant Bertha Horowitz retained other counsel, who demanded the 
proceeds of the settlement from plaintiff. The plaintiff herein, who had deposited 
the fund of $3,500 in a separate and special bank account, then applied to the court 
at Special Term, upon notice to the parties hereto, for an order authorizing him 
to deposit the said amount with accrued interest with the chamberlain of the city 
of New York, and an order to that effect was made, and the money has been so 
deposited, so that the present action has become one for a judgment declaring the 
rights of the respective parties to the fund. 


The sole question involved is whether a person who settles a case with an at- 
torney, not knowing the action has abated, may compel the return of the money paid 
in settlement. The money was paid through a mistake of fact. Had the Maryland 
Casualty Company known that the defendant in the negligence action was dead, 
there would have been no settlement. The demand for the return of the amount 
so paid was made while the attorney had possession of the same. 


The cases cited by the defendant respondent to establish her right to the money 
have no application. In those cases the alleged cause of action was of doubtful 
validity. In such an instance a settlement will be enforced. It is admitted by all 
parties to this action that the defendant in the negligence action had been dead for 
several months when the settlement was made. Therefore, there was nothing to 
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settle. The settlement was made upon the assumption that the defendant was alive. 

The opinion of the court at Special Term says that there is a question of fact 
as to the identity of the defendant in the negligence action. Such a question was 
obviated on appeal, for it is admitted that the defendant in the negligence action 
died about four months before this settlement was made. 

There being no question of fact, the money paid by mistake should be re- 
turned to the Maryland Casualty Company. Ordinary fair dealing would compel 
such a course. 

In the case of Hathaway v. Delaware County, 185 N. Y. 368, 78 N. E. 153, 13 
L. R. A. (N. S.) 273, 113 Am. St. Rep. 909, the court held that money paid under 
a mistake of fact may be recovered back however negligent the party paying may 
have been in making the mistake, unless the payment has caused such a change in 
the position of the other party that it would be inequitable to require him to refund, 
and in such a case the burden of proving that fact rests upon the party resisting 
the payment. In this case the parties have not changed their position. The money 
is on deposit with the city chamberlain and may be returned. 

The defendant Maryland Casualty Company is entitled to judgment, and the 
order so far as appealed from should be reversed without costs, and the motion 
granted. Settle order on notice. All concur. 


A. ROSE & SON, INC. v. ZURICH GENERAL ACCIDENT & LIABILITY 
CO., Limited. 
Supreme Court of Pennsylvania. Jan. 7, 1929. 
145 Atlantic Reporter 813. 
1. INSURANCE—INDEMNITY FEATURE OF AUTOMOBILE PUBLIC LIA- 
BILITY INSURANCE HELD NOT TO PREVENT SUIT BY CLAIMANT, 
THOUGH INSURED HAD NOT PAID LOSS. 


Automobile public liability insurance contract, though in terms indemnifying 
insured against loss, where, in addition thereto, it provided that in case of insolv- 
ency or bankruptcy of the insured an action could be maintained by the claimant 
against the insurer subject to terms of the policy, held to be in effect an ordinary 
contract of insurance, and not a mere indemnity, under which the insured could 
not recover from the insurer until paying the damages to claimant, and therefore 
suit by claimant against insurer could be maintained despite the indemnity feature 
of the contract. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—CLAIMANT MAY SUE INSURER UNDER AUTOMOBILE 
PUBLIC LIABILITY INSURANCE POLICY, WHICH IS IN LEGAL EF- 
FECT SAME AS ORDINARY INSURANCE POLICY. 

Where automobile public liability insurance contract provides, in addition to 
mere indemnity clause, that“insured’s insolvency or bankruptcy shall not release the 
insurer’s liability and gives claimant in that case right to sue, claimant may sue 
the insurer directly or indirectly, as in case of an ordinary insurance policy. 

(For other cases, see Insurance, Dec. Dig. § 59114.) 


3. INSURANCE—BENEFICIARY CLAUSE OF AUTOMOBILE PUBLIC LIA- 
BILITY INSURANCE IS LEGALLY SAME AS THAT OF ORDINARY 
LIFE OR MORTGAGEE INSURANCE CONTRACT. 

While automobile public liability insurance is of recent origin, its beneficiary 
clause is no different in legal effect from that of ordinary life insurance or mort- 
gagee insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 59134.) 


4, INSURANCE—AUTOMOBILE PUBLIC LIABILITY INSURANCE PRO- 
VIDING THAT INSURED’S INSOLVENCY SHOULD NOT DIS- 
CHARGE INSURER’S LIABILITY, INSURED PROPERLY SUED IN- 
SURER TO CLAIMANT’S USE. 


Though automobile public liability insurance contract gave claimant right to 
sue insurer in case of insured’s insolvency or bankruptcy, where judgment was re- 
covered by the claimant against the insured, who was insolvent, suit was properly 
instituted against the insurer in the name of the insured to the use of the claim- 
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ant; insured under contract having substantial right to have his obligation dis- 
charged by the insurer. 

(For other cases, see Insurance, Dec. Dig. § 624[1].) 

Appeal from Court of Common Pleas, No. 2, Philadelphia County; Horace 
Stern, President Judge. 

Action by A. Rose & Son, Incorporated, to the use of Lillian Dickson, against 
the Zurich General Accident & Liability Company, Limited. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, Sad- 
ler, and Schaffer, JJ. 

Ward C. Henry and Paul D. Zentmyer both of Philadelphia, for appellant. 

Frank J. Eustace, Jr., and Wilson & McAdams, all of Philadelphia, for ap- 
ellee. 

° Kepnart, J. This case calls for a more detailed explanation of what was in- 
tended to be included in the exception mentioned in Greene County v. Southern 
Surety Co., 292 Pa. 304, 311, 141 A. 27, 30, where “life insurance policies and mort- 
gage clauses in fire insurance” were mentioned as cases in which it has been univer- 
sally held that a third party beneficiary could sue. It is not to be supposed that 
there is any particular virtue in the terms “life insurance,” or “fire insurance,” or 
that these were used in an exclusive sense. The reasons for sustaining a third 
party beneficiary action in such cases should be available for insurance policies gen- 
erally. 

Lillian Dickson, injured by Rose & Son’s truck, recovered a judgment of $6,- 
000 for the damages sustained. Rose & Son had protection from the defendant, 
an insurance carrier, in the sum of $5,000; the policy reading, “against loss from 
the liability imposed by law upon the Assured for damages on account of bodily 
injuries.” It also contained the further provision: “G. G. The insolvency or bank- 
ruptcy of the Assured shall not release the Company from the payment of damages 
for injuries sustained or loss occasioned during the term of this policy, but in case 
of such insolvency or bankruptcy an action may be maintained by the claimant 
against the company subject to the terms of this policy.” Averring that Rose & 
Son was insolvent, Miss Dickson instituted an action in the name of Rose & Son, 
to her use, under this clause, to recover the amount of the judgment from the 
insurance company. The court below sustained the action. The insurance com- 
pany claims: (1) That its policy is one of indemnity and an action on it could 
not be maintained until the indemnitee had paid the judgment; (2) that claimant 
is a third party beneficiary and has no right of action directly or indirectly to sue 
the company because of her damages, and paragraph G. G. did not enlarge his 
right in this respect; (3) that in any case, suit cannot be in claimant’s name. 

[1] No right of action accrues, in a simple contract of indemnity, until the 
indemnitee has suffered a loss against which the covenant runs. The party protect- 
ed cannot recover until he has actually been damnified. But, though the present 
policy was “to indemnify the insured against loss,’ paragraph G. G. broadens the 
normal effect of these words. It has the effect of making it similar to a mortgagee 
clause in an insurance policy as discussed in Knights of Joseph B. & L. Ass’n v. 
Mechanics’ Fire Ins. Co. of Philadelphia, 66 Pa. Super. Ct. 90; Trustee B & L 
Ass’n v. Liverpool, London & Globe Insurance Co., Ltd., of London, 93 Pa. Super. 
Ct. 242. By the words “insolvency or bankruptcy do not release the company from 
payment, * * * but an action may be maintained by the claimant,” the contract 
clearly recognizes indemnity alone was not intended; if loss was made certain by 
suit, as required by the contract, yet as the insolvency or bankruptcy of the in- 
sured might defeat the purpose of the hazard either through payment to him di- 
rectly or to his trustee or assignee, it was no doubt because of this possibility the 
right to recover under the policy was in positive terms transferred from the in- 
sured to the claimant. 


The transfer of the right was not solely for claimant’s benefit. The judgment 
was a continuing liability against the insured, even though not paid. The policy 
was to protect this form of liability, and it was to insured’s interest to see this 
purpose would not be defeated. The insurance company was to respond when that 
liability was lawfully imposed. The insured could sue the company, or, if he be- 
came bankrupt or insolvent,‘ the claimant could sue the company. The latter cir- 
cumstance would not add the slightest to the insurance company’s burden, as it em- 
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braced every element of liability created by the contract. The indemnity feature, 
therefore, does not affect claimant’s right of action if it was otherwise permissible. 

[2] Insurance contracts generally, as related to third party beneficiaries, are in 
a class by themselves. An action may be maintained directly thereon against the 
insurer. Whether the right is created by the agreement, or arises when the event 
happens which the contract contemplates, or is imposed directly or indirectly as a 
matter of public policy by statute, there is little difference in practical conception, 
and certainly none in their legal effect. The beneficiary may sue. Take away this 
right, and insurance passes out as a protection not only to property rights, but to 
the security of estates and the general welfare of that great part of society which 
in some form or other use it or are its beneficiaries. It should not require an ex- 
tended discussion to establish at least its great merit, and none to sustain its legal- 
ity. It has been stated that cases of this character depend on the nature of the 
policy as a mercantile instrument (1 Williston, Contracts, 699, § 368), having their 
own rules. We have held, without question, in this state in a host of cases, that 
the beneficiary in insurance contracts may sue directly, nor is there good reason to 
exclude contracts like the one before us from the rule. The clause G. G. was for 
the benefit of the injured claimant. 

It may be that the insurance company recognized there might be some liability 
over, either presently or by future legislation, as did the insured, and for the legal 
protection of both this provision may have been written into the contract generally; 
but there can be no doubt that what the parties did had the effect of making the 
claimant’s right of primary importance. His rights may be deeper than a mere 
third party’s right to sue, and may involve the necessity of the insurer’s ascertain- 
ing whether the claimant’s damages have been paid before settling with insured. 

While the claimant is uncertain until an accident happens, that event fixes legal 
responsibility, as to person, time, and place. The clause may be likened to a policy 
of life insurance in which the beneficial interest is payable to the estate of deceased. 
In such a case it cannot be known until death who the beneficiaries may be, whether 
heirs, creditors, or legatees; but the fact no person is named is immaterial. It also 
bears some similarity to contracts giving the insured the right to change the bene- 
ficiary, or a mortgagee clause in fire insurance, where loss, if any, is payable to the 
mortgagee. 

[3] While automobile public liability insurance is of recent origin, we hold 
its beneficiary clause is no different in legal effect from that of the ordinary life 
insurance or mortgagee insurance contract. It has been so held in other jurisdic- 
tions where the question has been presented, whether under a statute, or decisions 
where no such statute exists. See Finkelberg v. Continental Casualty Co., 126 
Wash. 543, 219 P. 12; Parker v. London Guarantee & Accident Co., E. D. Pa., 
March Term, 1926, No. 12218; Merchant’s Mutual Ins. Co. v. Smart, 267 U. S. 126, 
45 S. Ct. 320, 69 L. Ed. 538. 

[4] Appellant further objects to the institution of suit in the name of the legal 
plaintiff to the use of the claimant. Whether or not suit is brought in the name of 
the claimant is immaterial so far as defendant is concerned. In fact, it is to the in- 
terest of defendant that all parties be brought on the record. While the contract 
gives a direct right of action to the claimant, the manner in which the present suit 
was instituted was proper. The legal plaintiff here shows an interest from the fact 
that a judgment within the policy has been recovered against him, and, as he is 
the promisee named in the instrument, he would have a substantial right to have 
his obligation discharged. That this right is transferred to another does not des- 
trov his right to have performance under the contract; hence he may be made a 
party. The authorities cited by appellant construing bond cases, and others of like 
nature. do not apply; they have been considered in the Greene County Case, and 
we need not go over that ground again. 

Judgment affirmed. 
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G. A. STOWERS FURNITURE CO. v. AMERICAN INDEMNITY CO. (No. 
1021-4915.) 
Commission of Appeals of Texas, Section A. March 27, 1929. 
15 Southwestern Reporter (2d) 544. 

1. INSURANCE—INSURED’S PETITION AGAINST AUTOMOBILE IN- 
DEMNITY INSURER, BASED ON DEFENDANT’S FAILURE TO SET- 
TLE ACTION AGAINST INSURED FOR LESS THAN AMOUNT OF 
POLICY, STATED CAUSE OF ACTION. 

Where plaintiff had automobile indemnity insurance in sum of $5,000, its peti- 
tion against insurer after recovery against it in personal injury action of more 
than $14,000, alleging that defendant, who defended personal injury action, refused 
to settle case for $4,000, Aeld to state cause of action. 


(For other cases, see Insurance, Dec. Dig. § 629[1].) 


2. INSURANCE—AUTOMOBILE INDEMNITY INSURER DEFENDING 
SUIT AGAINST INSURED MUST EXERCISE ORDINARY CARE IN 
CONSIDERING OFFER OF SETTLEMENT. 

Automobile indemnity insurer defending personal injury action against insured 
held bound to exercise that degree of care and diligence which ordinarily prudent 
person would exercise in management of his own business in determining whether 
offer of settlement should be accepted. 


(For other cases, see Insurance, Dec. Dig. § 514.) 
3; ee MUST GIVE EFFECT TO ALL PROVISIONS OF 
LICY. 
In construing insurance policy, it is duty of court to give effect to all provisions 
thereof. 
(For other cases, see Insurance, Dec. Dig. § 146[1].) 


4. INSURANCE—IN ACTION AGAINST INDEMNITY INSURER FOR 
FAILURE TO ACCEPT OFFER OF SETTLEMENT IN ACTION 
AGAINST PLAINTIFF, CIRCUMSTANCES AND NATURE OF INJURY 
TO PLAINTIFF IN SUCH ACTION HELD ADMISSIBLE. 

In insured’s action against automobile indemnity insurer, based on defendant’s 
failure to accept offer of settlement while defending personal injury action against 
plaintiff, testimony as to serious nature of injuries to plaintiff in such action and all 
facts and circumstances surrounding her injury held material as bearing on question 
of negligence in refusing to make settlement, although knowledge on part of in- 
surer must also be shown. 

(For other cases, see Insurance, Dec. Dig. § 661.) 

5. INSURANCE—IN ACTION AGAINST INDEMNITY INSURER FOR 
FAILURE TO SETTLE ACTION AGAINST PLAINTIFF, TESTIMONY 
SHOWING DEFENDANT’S RULE NOT TO SETTLE FOR MORE THAN 
ONE-HALF AMOUNT OF POLICY HELD ADMISSIBLE. 

In action against automobile indemnity insurer based on defendant’s failure, 
while defending personal injury action against plaintiff, to accept offer of settlement, 
testimony that it was rule of defendant never to make settlement for more than 
one-half amount of policy held admissible. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

Error to Court of Civil Appeals of First Supreme Judicial District. 

Suit by the G. A. Stowers Furniture Company against the American Indem- 
nity Company. Judgment for defendant was affirmed (295 S. W. 257), and plain- 
tiff brings error. Reversed and remanded. 

Atkinson & Atkinson and Fulbright, Crooker & Freeman, all of Houston, for 
plaintiff in error. 

Fouts, Amerman, Patterson & Moore, of Houston, for defendant in error. 

Critz, J. This case involves issues that are questions of first impression in this 
court, and are so important to the jurisprudence of this state that we deem it ad- 
visable to make a very full and complete statement of the issues involved. P 

This suit was originally filed by the G. A. Stowers Furniture Company, plain- 
tiff in error, hereinafter styled plaintiff, against American Indemnity Company, de- 
fendant in error, hereinafter styled defendant, for $14,103.15, together with interest, 
and for cause of action the petition states, in substance: 
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That defendant was a private corporation in the city of Galveston, and was 
engaged during the years 1919 and 1920 in the business of writing and issuing in- 
surance policies and bonds to indemnify the assured against loss by reason of lia- 
bility imposed by law upon the assurred for injuries on account of bodily injuries, 
etc., and that the said indemnity company issued to said Stowers Furniture Com- 
pany a policy of insurance for the sum of $5,000 which proposed to indemnify the 
said furniture company against loss by reason of injuries accidentally suffered by 
any person or persons if such loss or damage so sustained was by reason of the 
said furniture company’s ownership of the automobiles described in said policy. 

It was further charged that defendant, indemnity company, agreed in said pol- 
icy, and had reserved the right, to defend any suit in the name and behalf of said 
named assured for such damage or loss sustained if same was by reason of said 
plaintiff’s ownership. 

It was further provided that the furniture company should immediately, in the 
case of an accident, give notice to defendant, indemnity company, at Galveston and 
should forward to said indemnity company any summons or other process served 
upon them, and, when requested by said company, the assured should aid in effecting 
settlement, etc. 


It was further stipulated in said policy that the assured, meaning said furni- 
ture company, should not voluntarily assume any liability, settle any claim or ex- 
pense, except at its own cost, and should not engage in any negotiations of such 
settlement or legal proceedings without the consent of said insurance company, 
and the said insurance company reserved the right to settle any and all claims or 
suits brought against the plaintiff. 

It was further alleged that the premiums were all paid on said policy, and the 
same was valid and subsisting and in full force and effect, that said policy had been 
mislaid, and that proof would be offered of its contents. ; 

It was further charged in said petition that on the 23d day of January, 1920, a 
truck belonging to said furniture company, and covered by said policy of insurance, 
which was hauling and delivering furniture and being operated by one of the said 
furniture company’s servants, and was being driven on Austin street in the city of 
Houston, Tex., at about the hour of 7 p. m., came in contact with a wagon stand- 
ing on the side of Austin street and was thereby disabled and so crippled that said 
servant could not longer operate it, and that it was left by the servant of said 
furniture company, without a light and without any one to watch it, and that shortly 
thereafter Miss Mamie Bichon; who was an employee in a drugstore, left for her 
home at about 8:30 p. m. and was driven by Jamail in a Ford coupe very rapidly 
along said street, and, came in collision with said truck; that the coupe was turned 
over, and that she was very seriously injured; and that about the 3d day of March, 
1920, the said Miss Bichon brought suit for damages against said Stowers Furni- 
ture Company for $20,000. 

It was further charged that defendant herein took charge of the defense of 
said suit for this plaintiff in accordance with the terms of said policy. 


It was further charged that defendant herein employed counsel and proceeded 
to trial in said cause of Miss Bichon against the plaintiff, furniture company, and 
that, after hearing the evidence and the charge of the court, the jury returned a 
verdict for Miss Bichon for the sum of $12,207 besides cost; that there was an 
appeal by the defendant herein from said judgment; that the same was affirmed; 
and that this plaintiff paid to Miss Bichon the sum of $14,107.15, including interest 
and costs of court. 

It was further charged that during the pendency of this suit, and before the 
trial, Miss Bichon offered to accept $4,000 in full settlement for the damages due 
her; that defendant herein refused to pay more than $2,500, although its policy 
bound it to pay $5,000; that the defendant herein knew that the case which Miss 
Bichon had against this plaintiff was a very dangerous one, and that she was likely 
to get a judgment for far more than $5,000, and that a person of ordinary prudence 
would have settled said cause for said sum of $4,000; that defendant admitted that 
said offer of settlement was a good one and should be accepted; that it willfully 
and negligently refused to make such settlement, knowing at the time it did so that 
it was jeopardizing the interests of this plaintiff in a very large amount; that, in 
refusing to make such settlement, it did not act in good faith, and it did not act like 
a prudent person would have done under like circumstances; and that by reason of 

























































































































































390 The Insurance Law Journal, Vol. 73 [Aug., 1929 





such conduct of said indemnity company the furniture company had been compelled 
to pay the said sum of more than $14,000. 

The material portion of the defendant’s answer as shown in the opinion of the 
Court of Civil Appeals, is as follows: 

“That after the happening of the said accident made the basis of this suit the 
defendant investigated it, and after suit was filed and after citation was forwarded 
to it by plaintiff herein, it made defense of said suit and defended it through all 
the courts. That under the terms and provisions of said contract it was to have 
control of the defense of said suit and no settlement was to be made without its con- 
sent, it having the option of settling or defending the suit as it might deem best, 
and it was under no duty to settle said suit, and it elected to and did defend the 
said suit. That after making investigation in reference to said accident and the ex- 
tent of the injuries suffered by Mamie Bichon, this defendant reached the conclu- 
sion that the facts of the accident were of such nature that it could and did 
reasonably suppose that judgment would ultimately result in a verdict for the de- 
fendant, and that the injuries suffered by Mamie Bichon as a result of the accident 
were not of a permanent nature or of such seriousness as to justify a settlement 
of this case for $4,000. * * * 

“For further and special answer herein, defendant says that by the terms of 
said contract of indemnity its liability was limited, as hereinbefore alleged, to $5,000, 
with interest thereon at 6 per cent. from the date of the judgment to the affirmance 
thereof. This defendant says that it has already carried out the terms and provi- 
sions of said contract except the payment of $5,000 and interest thereon, which 
immediately upon the affirmance of this case by the Supreme Court was tendered 
to the plaintiff herein and plaintiff was notified that defendant was ready and will- 
ing to pay the same, but was notified by the plaintiff that plaintiff would not release 
this defendant from liability, which it was entitled to be released from if it com- 
plied with its contract, and stated it was useless to tender the actual money because 
plaintiff would not accept it; that this defendant has always been ready and willing 
to pay the limit of its liability, to wit, $5,000, with interest at 6 per cent. until plain- 
tiff’s notice it would not be accepted, and is now ready and willing to pay the same, 
which amount next above mentioned represents principal of $5,000 interest thereon 
to the date of the notification that tender would not be effective, together with 
court costs, which are also tendered, which notification to the plaintiff and the un- 
derstanding that a complete release from liability would not be effected was within 
ten days of the affirmance of said case by the Supreme Court.” 

The policy mentioned in the petition contains, among others, the following 
provision: 

“American Indemnity Company 

“Home Office: Galveston, Tex. 

“In consideration of the premium of this Policy, as expressed in Statement 5, 
and of the other statements which are set forth in the Schedule of Statements herein 
made, and which the Assured warrants to be true by the acceptance of this Policy, 
and also subject to the conditions of this Policy as hereinafter set forth: 

“Does hereby agree 

“To indemnify the Assured named and described in Statement 1 of the Schedule 
of Statements forming part hereof: 

“Against loss by reason of the liability imposed by law upon the Assured for 
damages on account of bodily injuries, including death at any time resulting there- 
from, accidentally suffered or alleged to have been suffered while this Policy is in 
force by any person or persons except employes of the Assured while engaged in 
operating, riding in or on, or caring for automobiles covered hereby. 

+ * * * * * 

“And in addition the company agrees: ‘ 

“(A) To defend in the name and on behalf of the Assured any suits even if 
groundless, brought against the Assured to recover damages on account of such hap- 
penings as are provided for by the terms of the preceding paragraphs. ; 

“(B) To pay irrespective of the limits of liability expressed in Condition 8 
(Limits) hereof, all costs taxed against the Assured in any legal proceeding defend- 
ed by the Company, all interest accruing after entry of judgment upon such part 
thereof as shall not be in excess of said liability and the expense incurred by the 
Assured for such immediate medical or surgical relief as is imperative at the time 
of the accident, together with all the expense incurred by the Company growing 
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out of the investigation of such an accident, the adjustment of any claim or the 
defense of any suit resulting therefrom.” 

The policy further provides: 

“This policy does not cover Injuries and/or Death, or Loss, Damage and/or 
Expense : 

“Assumed by the Assured under any Contract or Agreement, oral or written.” 

x * + * * * 

The policy further provides: 

“The Company’s Liability is Limited: 

“Under Clause One (Liability) regardless of the number of Assured involved, 
the Company’s liability for the loss from an accident resulting in bodily injuries 
to or in/death of one person is limited to five thousand dollars ($5,000.00), and, 
subject to the same limit for each person, the Company’s total liability for loss 
from any one accident resulting in bodily injuries to or in the death of more than 
one person is limited to ten thousand dollars ($10,000.00).” 

The policy further provides: 

“No action shall lie against the Company to recover for any loss, Damage 
and /or Expense, under this Policy, unless it shall be brought by, the Assured for 
Loss, Damage and/or Expense actually sustained and paid by him in money in 
satisfaction of a judgment after trial of the issue, and no such action shall lie to 
recover under any other agreement of the Company herein contained unless brought 
by the Assured himself to recover money actually expended by him. In no event 
shall any such action lie unless brought within ninety days after the right of action 
accrues, as herein provided. 

“The Assured shall upon the occurrence of an actident give immediate written 
notice thereof to the Company’s Home Office, at Galveston, Texas, or its Agent 
duly authorized by law to receive the same, with the fullest information obtainable. 
He shall give like notice with full particulars of any claim made on account of 
such accident. If, thereafter, any suit is brought against the Assured he shall im- 
mediately forward to the Company, every summons or other process served upon 
him. The Assured, when requested by the Company, shall aid in effecting settle- 
ments, securing evidence, the attendance of witnesses and in prosecuting appeals. 
The Assured shall not voluntarily assume any liability, settle any claim or incur 
any expense, except at his own cost, or interfere in any negotiation for settlement 
or legal proceeding without the consent of the Company previously given in writing. 
The Company reserves the right to settle any such claim or suit brought against 
the Assured.” 

At the close of the testimony in the district court, the trial court withdrew the 
case from the jury, and entered judgment for the defendant. This judgment was, 
on appeal, affirmed by the Court of Civil! Appeals. 295 S. W. 257. 


The case is now before this court on writ of error granted on application of 
the plaintiff. 


[1] We are of the opinion that the plaintiff's petition states a cause of action 
against the detendant for the amount sued for, and that the evidence in the case 
raised an issue of fact to be submitted to the jury by the trial court under proper 
instructions. 

[2] The Court of Civil Appeals, in passing on the issues of this case holds: 
“We do not think the indemnity company was, by the terms of the policy, under 
any obligation to do more than faithfully defend the suit. As before stated, it had 
not agreed to settle the suit, but had reserved the right to do so. It had the un- 
questioned right to defend the suit to the end that it might not be called upon to 
pay a judgment which might be rendered in favor of Miss Bichon.” 

_ As stated in the beginning, the matters involved in this litigation are of first 
impression in this state, and the holding of the Court of Civil Appeals is in the 
main supported by the authorities cited by that court. 


_ We, however, are of the opinion that the Court of Civil Appeals was in error 
in the above holding, and that the better and sounder authorities, and those more 
in harmony with the spirit of our laws, support a contrary rule. Douglas v. United 
States Fidelity & Guaranty Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 1477; Mendota 
Electric Co. v. New York Indemnity Co., 169 Minn. 377, 211 N. W. 317; Cavanaugh 
Bros. y. General Accident, Fire & Life Assur. Corporation, 79 N. H. 186, 106 A. 
604; Attleboro Mfg. Co. v. Frankford, Marine Accident & Plate Glass Ins. Co. 
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(C. C. A.) 240 F. 573; Brown & McCabe, Stevedores, Inc., v. London Guarantee & 
Accident Co. (D. C.) 232 F. 298. 

As shown by the above-quoted provisions of the policy, the indemnity company 
had the right to take complete and exclusive control of the suit against the assured, 
and the assured was absolutely prohibited from making any settlement, except at 
his own expense, or to interfere in any negotiations for settlement or legal proceed- 
ing without the consent of the company; the company reserved the right to settle 
any such claim or suit brought against the assured. Certainly, where an insurance 
company makes such a contract; it, by the very terms of the contract, assurned 
the responsibility to act as the exclusive and absolute agent of the assured in all 
matters pertaining to the questions in litigation, and, as such agent, it ought to be 
held to that degree of care and diligence which an ordinarily prudent person would 
exercise in the management of his own business; and if an ordinarily prudent person, 
in the exercise of ordinary care, as viewed from the standpoint of the assured, 
would have settled the case, and failed or refused to do so, then the agent, which 
in this case is the indemnity company, should respond in damages. 

It is true that the policy is for $5,000, so far as this accident is concerned, but 
when the liability arose against pdaintiff the indemnity company was in duty bound 
to exercise ordinary care to protect the interest of the assured up to the amount of 
the policy. for the reason that it had contracted to act as his agent, and assumed 
full and absolute control over the litigation arising out of the accident covered by 
the policy. The provisions of the policy giving the indemnity company absolute 
and complete control of the litigation, as a matter of law, carried with it a cor- 
responding duty and obligation on the part of the indemnity company, to exercise 
that degree of care that a person of ordinary care and prudence would exercise 
under the same or similar circumstances, and a failure to exercise such care and 
prudence would be negligence on the part of the indemnity company. 

[3] It is the duty of the court to give effect to all the provisions of the policy, 
and it would certainly be a very harsh rule to say that the indemnity company, in 
a case such as this, owed no duty whatever to the insured further than the face of 
the policy, regardless of whether it was negligent in discharging its duties as the sole 
and exclusive agent of the assured, in full and complete control. Such exclusive 
authority to act in a case of this kind does not necessarily carry with it the right 
to act arbitrarily. Douglas v. United States, etc., Guaranty Co., supra. 

In the Douglas Case, supra, the Supreme Court of New Hampshire lays down 
the law, which we think applies to the issues of the case at bar, as follows: 


“The fundamental question is, Does or does not the insurer owe to the insured 
a duty in the matter of a settlement? If it does not owe such a duty, it is not liable 
either for a failure to act or for the manner of action. It may refrain from 
completing a settlement for any reason, however essentially dishonest, and still 
there would be no liability. If, as the cases roundly state, it has an exclusive and 
absolute option, no one can question its motives for the exercise or nonexercise of 
the privilege. No case has gone that far. All acknowledge a liability for fraudulent 
conduct, or lack of good faith, in refusing to settle. But they are silent as to any 
reasoning which would sustain such liability and at the same time deny responsibility 
for negligent conduct. 

“The whole question of insurance against loss may be laid out of the case, and 
still the defendant would be accountable for negligence. It has contracted to take 
charge of the defense of this claim. That contract created a relation out of which 
grew the duty to use care when action was taken. The insurer entered upon the 
conduct of the affair in question. It had and exercised authority over the matter 
in every respect, even to negotiating for a settlement. It is difficult to see upon 
what ground it could escape responsibility when its negligence resulted in damage 
to the party it had contracted to serve. Attleboro Manufacturing Co. v. Company, 
240 TS. S73, 153' CoCo Ava: 

“Denial of agency upon the part of the insurer is put upon the ground that, if 
there were such a relation the insurer would be bound to consider the interests of 
the insured, when in conflict with its own. It is then said that, when there is such 
conflict, the insurer may consult its own interests solely. Therefore, it is concluded, 
there can be no agency. 


“This reasoning seems to imply that one party cannot be the agent of the other 
party. But the law is plainly otherwise. The parties may make that sort of an 
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agreement if they see fit. The result of such a compact is not to leave the promis- 
sor free to act as though he had made no promise. On the contrary, his conduct 
will be subject to closer scrutiny than that of the ordinary agent, because of his 
adverse interest. The fact that here the insurer stood to lose but a part of the 
claim, and that as to the balance of the chances of loss growing out of misman- 
agement of the defense were upon the insured, is an added reason for holding the 
defendant to the use of reasonable care in the exercise of its exclusive control over 
the negotiations. Where one acts as agent under such circumstances, he is bound 
to give the rights of his principal at least as great consideration as he does his own. 
Colby v. Copp, 35 N. H. 434, and cases cited; Richards v. Insurance Co., 43 N. H. 
263. The insurer cannot betray the trust it has undertaken nor be relieved from 
the usual rule that in such a case an agent must serve as he has promised to serve.” 

In the Cavanaugh Case, supra, the same court announces the same rule as is 
announced in the Douglas Case. 

In our opinion the other authorities above cited sustain the rule announced by 
us, and, while there are authorities holding the contrary rule, we are constrained 
to believe that the correct rule under the provisions of this policy is that the indem- 
nity company is held to that degree of care and diligence which a man of ordinary 
care and prudence would exercise in the management of his own business. 

[4] The Court of Civil Appeals holds that the trial court did not err in refusing 
to permit Miss Bichon and others, all witnesses for plaintiff, to testify as to the 
serious mature of her injuries. We think this holding is error. Further, we are of 
the opinion that the serious nature of Miss Bichon’s injuries and all the facts and 
circumstances surrounding her injury, are material as bearing on the question of 
negligence on the part of the indemnity company in failing and refusing to make 
the settlement. 

Of course knowledge on the part of the idemnity company is also an issue. 
The facts and circumstances surrounding the original injury, and the extent of 
same, would not raise the issue of negligence on the part of the indemnity company 
unless it had knowledge thereof, or by the exercise of ordinary care could have had 
such knowledge. 

[5] We think. further, that the testimony offered by plaintiff, to the effect that 
it was a rule of the indemnity company never to make a settlement for more than 
one-half the amount of the policy. should have been admitted as bearing on the 
issue of negligence on the part of the indemnity company. 

What we have sdid disposes of all the assignments. 

We recommend that the judgments of the Court of Civil Appeals and of the 
district court be both reevrsed and the cause remanded to the district court for a 
new trial. 

Cureton, C. J. Judgments of the district court and Court of Civil Appeals 
reversed, and cause remanded to the district court. 


_ We approve the holdings of the Commission of Appeals on the questions 
discussed in its opinion. 





394 The Insurance Law Journal, Vol. 73 {[Aug., 1929 


CASUALTY 


DIMMITT v. HARTFORD ACCIDENT & INDEMNITY CO. (No. 28722.) 
Supreme Court of Kansas. May 4, 1929. 
276 Pacific Reporter 800. 
(Syllabus by the Court.) 

1, INSURANCE—BURGLARY POLICY HELD STRAIGHT RESIDENCE 
POLICY, REGARDLESS OF RIDER CONTAINING CLAUSE “ON THE 
HIGHWAY.” 

The provisions of an alleged burglary insurance policy considered, and held to 
cover the loss. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE—REFORMATION OF POLICY COVERING LOSS WAS 
NOT NECESSARY FOR RECOVERY. 

In an action to recover on a burglary insurance policy, the record considered, 
and held, reformation of the policy was not necessary to entitle recovery by the in- 
sured. 

(For other cases, see Insurance, Dec. Dig. § 143[7].) 

Appeal from District Court, Reno County; William G. Fairchild, Judge. 

Action by Mrs. Gertrude Dimmitt against the Hartford Accident & Indemnity 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

A. M. Ebright, Allen B. Burch, and J. B. Patterson, all of Wichita, and D. F. 
McMahon, of Kansas City, Mo., for appellant. 

F. Dumont Smith, Eustace Smith, and Arthur T. Symns, all of Hutchinson, 
for appellee. 

Hopkins, J. The action was one to recover under an alleged burglary insurance 
policy. Plaintiff prevailed and defendant appeals. The chief question presented is 
whether the policy covers the loss, the defendant contending it does not. 

[1] The original policy is submitted for our examination. It shows that it is 
the standard residence burglary policy, except that it bears a rider containing the 
clause “on the highway.” It contains a schedule which enumerates the location of 
the residence of the insured; that it is private; occupies the entire building; that the 
occupation of the insured is millinery; and appears in every detail to correspond to 
the ordinary burglary policy. At the head of the policy in large capitals appear 
the words “Burglary Policy.” Without setting out the policy in more detail, it is 
sufficient to say that the record indicates plaintiff purchased a burglary insurance 
policy for the purpose of protecting herself against such a loss as occurred. 

Plaintiff contends that the agent of the company, at the time he sold the policy 
to her, understood perfectly that it was to cover her jewelry, her personal knick- 
knacks, her household silverware, etc., in the amount of $3,000, that she is a business 
woman and never at any time had any idea of insuring herself solely against “rob- 
bervy on the highway.” 

In Pfester v. Insurance Co., 85 Kan. 97, 116 P. 245, it was said: , 

“An agent for a life insurance company whose authority is limited to negotiating 
for, taking and transmitting applications for the approval or rejection of the com- 
pany is the agent of the company and not of a person whom he solicits to take 1n- 
surance, and for those purposes he has all the power the company itself possesses. 
* * x 

“Agreements made between such an agent and a person whom he solicits to 
take insurance as to what the application shall contain are in legal effect made with 
the company and bind it as to the contents of the application. * * * 


“It is the duty of such an agent to prepare the application of a person solicited 
to insure so that it will accurately and truthfully state the result of the negotiations, 
and the agent’s failure to do so is in legal effect the fault of the company. * * * 

“If such an agent fail to write into the application an agreement which he has 
made with the applicant respecting the terms of the insurance desired his knowl- 
edge of the agreement is in legal effect the knowledge of the company. * * * 

“If in the case stated in paragraph 4 the company accept and approve the ap- 
plication, receive and retain the initial premium and issue the policy, a binding con- 
tract of insurance is effected according to the agreement.” (Syl.) 

See also Hunley v. Union v. Ins. Co., 121 Kan. 674, 249 P. 685; Nichols v. 
Casualty Co., 113 Kan 484, 214 P. 1111. 
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In Kansas Amusement Co. v. Maryland Casualty Co., 122 Kan. 800, 253 P. 405, 
it was said: “The allegations of a petition in an action brought to reform a burg- 
lary insurance policy so as to express the real contract of insurance and to recover 
for a loss sustained is considered and it is held, following Insurance Co. v. Darrin, 
80 Kan. 578, 103 P. 87, that it is the duty of an insurer to write a policy in accord- 
ance with the application or agreement for insurance, that an insured who receives 
a policy may assume that the insurer has discharged its duty and written the policy 
upon the basis of the application or agreement and he is not obliged to read the 
policy in order to see that it is correctly written and that if such application is writ- 
ten and delivered and the premium is paid by the applicant and retained by the com- 
pany, a binding contract of insurance is effected on the basis of the application or 
agreement.” 

Under the ordinary rule of construction this policy taken as a whole covers 
the loss suffered. The defendant is bound by the acts and agreements of its agent, 
and the policy, in our judgment, is a straight residence burglary policy. The loss 
was covered by the policy, and the plaintiff is entitled to payment of the actual loss 
suffered. 

[2] A contention that plaintiff could not recover because of failure to ask a re- 
formation of the policy cannot be sustained. The language of the contract con- 
sidered in all its details was sufficient basis for the recovery. 

The judgment is affirmed. 
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MISCELLANEOUS 


FRISBIE THROWING CO. v. LONDON GUARANTEE & ACCIDENT CO, 
Limited. (No. 6.) 
Court of Errors and Appeals of New Jersey. May 20, 1929. 
146 Atlantic Reporter 215. 
(Syllabus by the Court.) 
1. CONTRACTS—JURY CANNOT CONSTRUE UNAMBIGUOUS WRITTEN 

CONTRACT. 

A jury cannot construe a written contract, where no ambiguity appears. 

(For other cases, see Contracts, Dec. Dig. § 176[1].) 

2. INSURANCE—PROOFS HELD INSUFFICIENT TO SHOW LOSS UN- 

DER CREDIT POLICY. 

The proofs do not show a loss under the policy of insurance. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Kalisch, Black, and Van Buskirk, JJ., dissenting. 

Appeal from Supreme Court. 

Action by the Frisbie Throwing Company against the London Guarantee & Ac- 
' cident Company, Limited. Judgment for plaintiff, and defendant appeals. Reversed. 

Robert Carey, of Jersey City, for appellant. 

Albert Comstock, of Paterson, for respondent. 

Bovine, J. The plaintiff recovered a verdict against the defendant on a con- 
tract of credit insurance. The policy insures the Frisbie Throwing Company with 
respect to losses incurred in the thrown silk business. 

The trial court received evidence that the insured was also engaged in the raw 
silk business, and had so stated in its application for insurance and submitted to 
the jury the question as to whether the policy covered such losses. 

“The construction and effect of a written instrument is a matter of law to be 
determined by the court and not by the jury. This rule of law is firmly settled in 
this court by a long line of cases. Grueber Engineering Co. v. Waldron, 71 N. J. 
L,. 597 [60 A. 386]. But when the construction of a written instrument depends upon 
extrinsic facts, as to which there is a dispute, its construction is a mixed question 
of law and fact and presents a jury question, under proper instructions from the 
court.” Sommer Faucet Co. v. Commercial Casualty Ins. Co., 89 N. J. Law, 693, 
695, 99 A. 342, 343. 

[1] “Where there is no ambiguity in [the] terms [of the written contract] its 
interpretation is a question of law for the judge and should not be left to the jury.” 
McLaren v. Marmon-Oldsmobile Co., 95 N. J. Law, 520, 524, 113 A. 236, 237. 

“The law will not make a better contract for parties than they themselves have 
seen fit to enter into, or alter it for the benefit of one party and to the detriment of 
the other. The judicial function of a court of law is to enforce a contract as it is 
written.” Kupfersmith v. Delaware Ins. Co., 84 N. J. Law, 271, 275, 86 A. 399, 
401 (45 L. R. A. [N. S.] 847, Ann. Cas. 1914C, 1172). 

The policy in suit is perfectly clear upon its face. It insures the risks incidental 
to the conduct of the thrown silk business, and it is immaterial that the insured may 
have been engaged in another business at the time he secured the contract of in- 
surance. If he had not wanted the policy as written, he could have returned it. 

The policy of insurer provided that the gross amount to be covered in sales to 
any one debtor should be limited as set forth in a table of ratings. This table cover- 
ed the amount of insurance on each risk according to the credit ratings as set forth 
in the latest book of the R. G. Dunn Mercantile Agency. The policy further pro- 
vided that a normal loss of $5,100 was not to be covered by the policy, and that 
from every loss there should be first deducted 10 per cent. as and for coinsurance. 

[2] The proofs on plaintiff's case are most difficult to follow, and not at all 
convincing. Since the policy covered merely losses in the thrown silk business, the 
sales book in which the character of the silk sold appeared is a most important link 
in the proofs. This book, however, was lost and plaintiff’s sole witness testified from 
his best recollection as to the character of the merchandise sold. He was not sure 
whether the silk sold to the Lee Silk Mills was raw or thrown silk. On the Nus- 
baum account, he admitted a credit of $315 should have been given which would re- 
duce the account to $1,260.04. He further admitted, as to the Eastern Silk Cor- 
poration account, that $2,421.53 may have been for raw silk. Deducting this from 
the gross amount of $3,550.53 proved leaves a balance for thrown silk of $1,139. 
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He did prove that there was due on the Hartze account, for thrown silk sold sub- 
sequent to the policy, $1,504.23. The total of the proved losses is obviously less 
than the normal loss. 

As to the Salzberg account, there was no proof that Salzberg had the credit 
rating called for under the policy. The defendant showed by proper proof that he 
did not have such credit rating. 

The plaintiff not having shown a loss in excess of $5,100, the motion to nonsuit 
should have been granted. 

For affirmance: Justices Kalisch and Black, and Judge Van Buskirk. 

For reversal: The Chancellor, The Chief Justice, Justices Trenchard, Parker, 
Campbell, Lloyd, Case, and Bodine, and Judges White, McGlennon, Kays, Hetfield, 
and Dear. 


SAFFORD, Superintendent of Insurance of Ohio, v. METROPOLITAN 
LIFE INS. CO. 
Court of Appeals of Ohio, Franklin County. Oct. 15, 1928. 
166 Northeastern Reporter 245. 

INSURANCE—ACT IMPOSING ADDITIONAL TAX ON FOREIGN INSUR- 
ERS BASED ON PRECEDING YEAR’S STATEMENT FOR PERIOD 
SHOWN, IF APPLIED TO CURRENT YEAR, IS EX POST FACTO (112 
oo). LAWS, 429, AMENDING GEN. CODE, § 5433; CONST. ART. 2, 
§ 28). 

An enactment of the General Assembly of Ohio imposing an additional tax upon 
foreign insurance companies, whereby the annual tax on such a company is increased 
from 2% per cent. to 3 per cent., upon the amount of premiums received by it, as 
shown by the annual statement for the preceding year, and providing that such 
increased charge shall operate as a tax upon all of “the business done by it in the 
state for the period shown by such annual statement,” is, if applied to the current 
year, an ex post facto law and therefore unconstitutional. 

(For other cases, see Insurance, Dec. Dig. § 7.) 


Suit by the Metropolitan Life Insurance Company against William C. Safford, 
Superintendent of Insurance of Ohio. Judgment for plaintiff, and defendant brings 
error. Affirmed.—[By Editorial Staff.] 

See, also, 119 Ohio St. 332, 164 N. E. 351. 

Edward C. Turner, Atty. Gen., and C. S. Younger, of Celina, for plaintiff in 
error. 

Vorys, Sater, Seymour & Pease, of Columbus, for defendant in error. 

KuNKLE, J. Defendant in error, plaintiff below, in its petition states that it is 
a corporation duly organized under the laws of the state of New York, and au- 
thorized under the laws of such state to transact the business of life, health, and 
accident insurance; that it is a mutual company without capital stock, and is owned 
and controlled by its policyholders; that it was duly authorized to transact such 
business in the state of Ohio under authority of the laws of said state in the year 
1869, and since said year has complied with all the laws of said state, and has been 
and now is duly authorized to transact said business in the state of Ohio by the li- 
censes annually issued to it. 

The petition recites in detail the large volume of business which it transacts 
in this state, the premiums upon which are payable annually, semiannually, quarterly, 
monthly, and weekly; that the said company was so licensed in this state in the cal- 
endar year 1926, and within 60 days after January 1, 1927, duly filed with the su- 
perintendent of insurance its annual statements for its life, accident, and health 
business, as required by section 5432, General Code of Ohio, and sets forth the gross 
amount of premiums received by it from policies covering risks within said state 
during the year 1926. The gross amount of premiums so received by said company 
in said state in the year 1926, as set forth in its annual statement, was $25,- 
187,253.34, and the total amount of return premiums so paid by the company to can- 
cellations in the state in the year 1926, and so set forth in said annual statement, 
was $6,421,060. 

The petition states that William C. Safford is the duly appointed and qualified 
superintendent of insurance of the state of Ohio, and is duly authorized by the laws 
of the state to see that the laws relating to insurance are duly executed and en- 
forced; that the General Assembly of the state of Ohio in April, 1904, passed an act 
which was in effect, with no substantial change, until the amendment of May 11, 





398 The Insurance Law Journal, Vol. 73 [Aug., 1929 


1927, hereinafter referred to, which provided for a tax to be paid said state by every 
insurance company, incorporated by authority of another state or government, for 
the privilege of doing business in said state, and that for the privilege of doing 
business in the state every such company, in each calendar year, should pay to the 
state in the month of November in the year succeeding the calendar year during 
which the privilege had been exercised, a tax computed at the rate of 2% per cent. 
upon the net premiums of the company received in said state, during such preceding 
calendar year. 

On May 11, 1927 (112 Ohio Laws, p. 429), an act was passed by the General 
Assembly of Ohio, and became effective August 22, 1927, entitled as follows: “An 
Act amending section 5433 of the General Code, relative to the levying of an in- 
crease tnx on the gross premiums of foreign insurance companies and repealing 
original section 5433 of the General Code.” 

The section, as amended, reads as follows: 

“If the superintendent of insurance finds such report to be correct prior to the 
month of November in each year he shall compute an amount of three per cent of 
the balance of such gross amount after deducting such return premiums and con- 
siderations received for reinsurance as shown by the next preceding annual state- 
ment and charge them to such company as a tax upon the business done by it in 
this state for the period shown by such annual statement, which amount shall be 
paid by each such company to the treasurer of state in the month of November 
next succeeding. All taxes so collected shall be credited to the general revenue fund 
of the state.” 

The amendment consisted solely in changing the words “two and one-half” to 
“three” per cent. 

This suit was brought by defendant in error upon behalf of itself and all other 
companies similarly situated. 

The petition asks that the plaintiff in error be enjoined from charging or at- 
tempting to charge foreign insurance companies 3 per cent. instead of 2% per cent. 
of the balance of the gross premiums in said state, after deducting return premiums 
and considerations received for reinsurance for the year 1926. 

Plaintiff in error filed a demurrer to the petition, which was overruled by the 
trial court. Plaintiff in error not desiring to plead further, final judgment was 
rendered in favor of defendant in error. 

From such judgment of the court of common pleas error is prosecuted to this 
court. 

Counsel have favored the court with very helpful briefs in which the various 
acts of the Legislature, and the decisions of this and neighboring states upon some- 
what similar questions, are presented and reviewed. 

We shall not attempt to review these authorities in detail, but will content our- 
selves with merely announcing the conclusion at which we have arrived after a 
careful consideration of the averments of the petition and of the authorities re- 
viewed by counsel in their briefs. 

In brief, the defendant in error claims that the charge for the privilege of do- 
ing business in the state of Ohio for the year 1926 should be computed as the law 
stood during the vear 1926, when the business was transacted, and under which 
the defendant in error and all other companies similarly situated were required to 
make a report to the plaintiff in error within 60 days after January 1, 1927, of all 
business so transacted during the year 1926. Their contention is that to levy an 
increased tax in 1927 of one-half of 1 per cent. upon the business transacted hy such 
company during the year 1926 is retroactive and in violation of the provisions of 
our Constitution. 

Section 28, art. II, of the Constitution of Ohio, provides: 

“The general assembly shall have no power to pass retroactive laws, or laws 
impairing the obligation of contracts.” 

The text-books and reports are replete with definitions of what does or does 
not constitute a retroactive law. 

We think the definition of Justice Story is quite comprehensive and fully covers 
the situation. This definition is: 

“Every statute which takes away or impairs vested rights acquired under ex- 
isting laws, or creates a new obligation, imposes a new duty, or attaches a new dis- 


ability, in respect to transactions or considerations already past, must be deemed 
retrospective.” 
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It is urged in behalf of the constitutionality of this law that so much of the act 
as refers to the premiums for business transacted in 1926 is a mere yardstick or 
tape for the ascertainment of the operation of the new law, and should not be con- 
sidered as affecting its constitutionality. 

This would undoubtedly be true if the amendment had not by its terms fixed 
the time for which the tax was to be applied. The aménded act expressly provides 
that the increased charge shall operate ‘as a tax upon the business done by it in 
this state for the period shown by such annual statement.” 

This would necessarily refer to the preceding year, and, as the tax was so 
charged, it would in our opinion be retroactive. Under the Constitution of Ohio 
such a retroactive law is void and of no effect. 

In our opinion, the superintendent of insurance is without authority to enforce 
such increased tax upon the business transacted during the year 1926, but which 
was not entered upon the tax duplicate until the year 1927. 

The judgment of the lower court will be affirmed. 

Judgment affirmed. 

Ferneding and Allread, JJ., concur. 


HARTFORD LIVE STOCK INS. CO. v. CARLISLE. (No. 3680.) 
Court of Civil Appeals of Texas. Texarkana. April 4, 1929. 
16 Southwestern Reporter (2d) 297. 
INSURANCE—OWNER’S SALE OF DOG ON CONDITION THAT INSUR- 

ANCE POLICY COULD BE TRANSFERRED PRECLUDED RECOV- 

ERY UNDER POLICY REQUIRING UNCONDITIONAL AND SOLE 

OWNERSHIP. 

Owner's sale of dog on condition that buyer could get a transfer of policy of 
insurance issued to owner with payment of purchase price and change of pos- 
session precluded his recovery under policy requiring that interest of insured 
should be unconditional and sole ownership unless otherwise provided. 

(For other cases, see Insurance, Dec. Dig. § 328[5].) 

Error from Kaufman County Court; Chas. Ashworth, Judge. 

Suit by J. E. Carlisle against the Hartford Live Stock Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and rendered. 

Thompson, Knight, Baker & Harris and Dwight L. Simmons, all of Dallas, 
for plaintiff in error. 

Wynne & Wynne, of Kaufman, for defendant in error. 

HoncEs, J. This suit originated in a justice court and is an action on a live 
stock insurance policy. The subject-matter of the insurance was a registered 
bird dog, valued at $150. The policy was issyed to the defendant in error, Car- 
lisle, who at that time was the owner of the dog. The dog died in October, 1922, 
while in the possession of R. E. Day, who then claimed it under a contract of 
purchase from Carlisle. This appeal is from a judgment in favor of Carlisle for 
the full amount of the policy. The policy contained, among other provisions, 
the following: “This entire policy, unless otherwise provided by endorsement 
hereon or added hereto, shall be void if the interest of the assured be other than 
unconditional and sole ownership, or if this policy be assigned before a loss; and 
shall be void as to any animal insured hereunder if such animal is or becomes 
encumbered by a chattel mortgage, or if such animal becomes the subject of 
litigation, or if the title to such animal be in dispute, or jf any change other than 
by death of the assured take place in the interest, title or possession of such 
animal, whether by legal process or judgment or by voluntary act of the assured 
or otherwise.” 

The proof shows that in the summer of 1922 Carlisle contracted to sell the 
dog to Day for the sum of $100. Day agreed to buy the dog if he could get a 
transfer of the insurance policy. The purchase price, $100, was paid, and Day 
took possession of the dog and carried it to his home in Conroe, where it re- 
mained till it died several months later. At the time this sale contract was 
made the parties requested Moore, the local agent of the insurance company, to 
have the insurance transferred to Day. Moore had no authority to make such 
transfer, and could only send the policy to the main office of his company at 
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Atlanta, Ga., with request for the transfer. That was done by him, but for 
some reason not shown by the record the transfer was never made by the com- 
pany. 

After the death of the dog, Day made application for the amount due on the 
policy, but his claim was refused upon the ground that he was not the holder 
of the policy. He then filed suit against Carlisle for a rescission of the con- 
tract of sale and for a recovery of the purchase money which he had paid. That 
suit resulted in a judgment in favor of Day, but the judgment was still unsatis- 
fied at the time of the trial. ; 

The plaintiff in error contends that the court erred in rendering judgment 
against it, because the undisputed evidence shows that there was a change in the 
interest and title of Carlisle to the dog, resulting from the contract of sale made 
with Day, and for that reason the policy was void under the provisions pre- 
viously quoted. We are of the opinion that this contention should be sustained. 
Conceding that the sale was a conditional one, it vested in Day an interest in the 
dog, with the exclusive right of possession. What Day obtained in that trans- 
action Carlisle had parted with. The stipulations for the transfer of the insur- 
ance policy was for Day’s benefit, and might have been waived by him. The 
terms of the sale were fully agreed upon, the consideration was paid, and pos- 
session of the property was delivered to the purchaser. The transaction was 
so far completed that it required a rescission to restore the parties to their origi- 
nal status. In other words, Carlisle had parted with all right to the dog and to 
the policy of insurance. London Assur. Corp. v. Dean (Tex. Civ. App.) 281 S. W. 
624; Fire Ass'n of Philadelphia v. Flournoy, 84 Tex. 632, 19 S. W. 793, 31 Am. 
St. Rep. 89. 

The evidence also shows that the provisions of the policy relating to proof 
of loss were not complied with, and no sufficient reason is given for the failure 
to do so. 

The judgment will therefore be reversed, and judgment here rendered in 
favor of the plaintiff in error. 

WISHNER v. UNITED STATES FIDELITY & GUARANTY CO. 
Supreme Court of Wisconsin. April 30, 1929. 
225 Northwestern Reporter 189. 
INSURANCE—POLICY INSURING AGAINST LOSS DUE TO DEBTORS’ 

INSOLVENCY ENTITLED INSURER TO DEDUCT EXPENSES OF 

COLLECTING INVOICES ASSIGNED TO IT BY ASSURED; “NET 

AMOUNTS REALIZED.” 

Where policy insuring against loss due to insolvency of insured’s debtors, 
and which loss results from bona fide sales during term of policy during usual 
course of assured’s business, provided that, if net amounts realized by insurer 
On invoices assigned to it by insured should exceed sums paid, or to be paid to 
assured, company would refund net excess, held, that insurer in accounting to 
assured for amounts collected on assigned invoices had right to deduct the neces- 
sary and reasonable costs of collection; term “net amounts realized” meaninig 
amount realized, less expenses necessarily incurred in connection therewith. 

(For other cases, see Insurance, Dec. Dig. § 511.) 

Appeal from an order of the Circuit Court for Milwaukee County; Otto H. 
Breidenbach, Judge. j 

Action by Benjamin Wishner, a sole trader, against the United States Fidelity 
& Guaranty Company. From an order overruling his demurrer to defendant’s 
answer, plaintiff appeals. Affirmed—[By Editorial Staff.] 

Action begun August 8, 1928; order entered November 13, 1928. Demurrer. 
The plaintiff sued upon a policy of credit insurance; alleged compliance with 
the contract by the plaintiff; that pursuant to the terms of the contract the plain- 
tiff had assigned to the defendant invoices in the sum of $25,295.05; and that 
prior to the commencement of the action the defendant had realized on the total 
of invoices so assigned to it the sum of $25,295.05, together with interest, but had 
failed to account for $2,529.50, being 10 per cent. of the amount of the invoices 
assigned; and sought recovery of that amount. 

The defendant answered, admitted the allegations of the complaint as to 
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the making and delivery of the policy and terms of the contract, denied that it 
was indebted in any sum to the plaintiff, and alleged “that under the terms of 
the policy alleged in the complaint, it is obligated to refund to the plaintiff the 
net excess in the event the net amounts realized by the defendant on invoices 
assigned to it shall exceed the sum paid or to be paid to the plaintiff; that the 
amount realized by the defendant upon the invoices assigned to it exceeded the 
sums paid and to be paid to the plaintiff by $2,529.51; that the defendant incurred 
reasonable and necessary expenses of collection and attorney’s fees in realizing 
the amount alleged in the complaint in the sum of $2,437.25; and that therefore 
the net excess to be refunded to the plaintiff and due the plaintiff is the sum 
of $92.50,” which amount it is alleged was duly tendered, and which sum the de- 
fendant in its pleading duly offered to pay. 

To the answer the plaintiff demurred, and from the order overruling the 
demurrer, the plaintiff appeals. 


A. L. Skolnik, of Milwaukee (William H. Churchill, of Milwaukee, of coun- 
sel), for appellant. 

Bloodgood, Kemper & Bloodgood, of Milwaukee (Wheeler P. Bloodgood 
and Samuel Becker, both of Milwaukee, of counsel, for respondent. 

ROSENBERRY, C. J. The question presented here is whether or not the de- 
fendant is obliged to account to the plaintiff for the total gross sum realized 
by it on account of claims assigned to and collected by it or whether it has the 
right to deduct from the amounts collected the necessary and reasonable costs 
of collection. This requires a consideration of the terms of the policy. The 
policy guarantees the plaintiff against loss “due to insolvency, as hereinafter 
defined, of debtors, and which loss shall result from the Assured’s bona fide 
sales of Hides and Skins shipped and delivered, during the term of this Policy, 
in the usual course of the Assured’s business of Jobbers of Hides and Skins.” 

By the terms of the policy the defendant agrees “within sixty days after 
receipt by the Company of such Notification of Claim and compliance by the 
Assured with the conditions of Clause No. 5. the payment of the ascertained 
actual undisputed net loss shall be made as hereinafter set forth. 

“7, Method of Adjustment. To ascertain the net payment to be made to the 
Assured on any covered and proven loss under this Policy, there shall be de- 
ducted from each gross loss:— 

“(1) The agreed percentage of co-insurance to be borne by the Assured; 

“(2) All amounts collected thereon and all amounts which may have been 
obtained or made secure from any other source; 

“(3) The invoiced amounts of goods returned or replevined, when such goods 
are in the possession of the Assured. 

“If the indebtedness of the debtor to the Assured at the time of insolvency 
is not covered in full by this Policy, then the deductions provided for in sub- 
divisions (2) and (3) hereof, shall be made pro rata, viz.: In the ratio which the 
amount covered bears to the whole of such indebtedness. 

“The amount then ascertained to be due shall immediately be paid to the 
Assured, less any set-offs or counterclaims, and the Assured shall immediately 
asssign to the Company all invoices admitted in adjustment, together with all 
securities and guarantees relating thereto, and shall warrant the legal validity 
of the indebtedness for the amount of such invoices, and shall agree to reim- 
burse the Company for any amounts paid by the Company to the Assured on 
any indebtedness which cannot be legally maintained against a debtor, together 
with the expenses of any legal action connected therewith. 

_ “If any covered and filed invoice of the Assured against a debtor is disputed, 
in whole or in part, the same shall not be admitted in any adjustment under 
this Policy until after it has been finally determined to be a legally valid claim 


against the debtor, and the Assured shall bear the expense of establishing the 
legal validity of the claim. 


_ . “If the indebtedness of any debtor to the Assured at the time of insolvency 
is in excess of the gross amount insured, the Company shall handle such in- 


debtedness for the joint account of the Assured and the Company as their in- 
terests may appear. 


“If the net amounts realized by the Company on invoices assigned to it, as 
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provided above, shall exceed the sums paid or to be paid to the Assured, the 
Company shall refund the net excess.” 

It appears from the allegations contained in the pleadings that plaintiff made 
demand upon defendant for payment of certain invoices; that the defendant 
paid to the plaintiff the amount due under its policies and took an assignment 
of the invoices upon which the claim was based and thereafter collected the 
full amount of the invoices, from which it deducted the collection fees. Under 
these facts the specific question to be decided is, What is meant by the term 
“net amounts realized by the company on invoices assigned to it” contained in 
the last paragraph of subsection 7 as quoted above? As ordinarily used, the term 
“net amounts realized” in commercial transactions means the amount realized, 
less the expenses necessarily incurred in connection therewith. Gibbs v. People’s 
Bank of Claremont, 198 Ill. 307, 64 N. E. 1060; Williams v. Walsh Mig. Co., 169 
Mich. 676, 135 N. W. 954; Funk v. Mohr, 85 Ill. App. 97, affirmed 185 III. 395, 57 
N...%..2. 

The contention of the plaintiff amounts to this: That under the clause which 
provides that the assured “shall warrant the legal validity of the indebtedness 
for the amount of such invoices, and shall agree to reimburse the Company for 
any amounts paid by the Company to the Assured on any indebtedness which 
cannot be legally maintained against a debtor, together with the expense of any 
legal action connected therewith,” if the claim assigned turns out to be invalid 
the assured shall pay not only the amount of the claim, but the amount ex- 
pended to sustain its validity; but in case the validity of the claim is established 
and the claim collected in full, then the expense of collection shall fall on the 
insurer. This claim is supported by an ingenious argument by counsel, but we 
see no reason why the term “net amounts realized” in the last paragraph of 
subsection 7 should not be given its ordinary and usual meaning, which is that the 
net amount realized is the amount remaining after deduction of the expenses 
incurred in the collection of the claims. Where claims are placed in the hands 
of attorneys for collection, the amount which the company realizes is the amount 
paid to it after the deduction of attorney fees. These, of course, must be usual 
and reasonable. 

The mere fact that the policy provides for the payment of “the expenses 
of a legal action” in cases where the validity of the claim is not sustained and 
that a like provision is made with respect to claims, the validity of which is 
disputed, and which are not accepted by the insurer until after the validity of 
the claim is established, furnishes no rule with regard to claims admittedly valid 
which are collected in full. The great mass of claims assigned are no doubt 
valid, but some action is necessary in order to enforce payment, and the de- 
duction of collection fees from the amount collected is so common in the busi- 
ness world that the parties could scarcely have had anything else in mind than 
that the net amount realized meant the amount remaining after deduction of 
necessary collection expenses. 

Order affirmed. 

Fowler, J., took no part. 





































CITY OF GALVESTON v. AMERICAN NAT. INS. CO (Nos. 9185, 9186.) 
Court of Civil Appeals of Texas. Galveston. Feb. 13, 1929. 
Rehearing Denied March 7, 1929. 

14 Southwestern Reporter (2d) 897. 


1. TAXATION—DIFFERENCE BETWEEN BOOK VALUE AND ASSESSED 
VALUE OF REAL ESTATE WAS NOT TAXABLE AGAINST INSUR- 
ANCE COMPANY AS PERSONAL PROPERTY (REV. ST. 1925, ART. 
4754; CONST. ART. 8, § 11.) 

In determining tax on property of insurance company under Rev. St. 1925, art. 
4754, providing for valuation of personal property of insurance company as other 
property is valued for assessment, the difference between book value of real estate 
and assessed value thereof was not taxable as personal property without regard to 
whether it was situated within city or not, in that such an indirect attempt to assess 
tax on real estate located outside the city would violate Const. art. 8, § 11, and 
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assessing tax as personalty on difference between assessed and book value of real 
estate within city would not constitute equal and uniform taxation. 


(For other cases, see Taxation, Dec. Dig. § 387.) 


2. TAXATION—CONDENSED FINANCIAL STATEMENT OF INSURANCE 
COMPANY SHOULD NOT BE USED IN DETERMINING TAX ON 
PERSONALTY (REV. ST. 1925, ARTS. 4754, 7162). 

Condensed financial statements of insurance company should not be used in 
determining tax under Rev. St. 1925, art. 4754, requiring personal property of in- 
surance company to be valued as other property is valued for assessment, in that 
under article 7162 owners are required to list their property with assessor under 
various headings or items, 


(For other cases, see Taxation, Dec. Dig. § 387.) 


Appeal from District Court, Galveston County; C. G. Dibrell, Judge. 

Separate suits by the American National Insurance Company against the City 
of Galveston, wherein the city in one suit filed a cross-action. Judgments for 
plaintiff, and defendant appeals. Affirmed. 

Bryan F. Williams and P. A. Drouilhet, both of Galveston, for appellant. 

McDonald & Wayman and H. E. Kleinecke, Jr.; all of Galveston, for appellee. 

GravEs, J. These two causes are disposed of together, both being suits brought 
by the insurance company to enjoin the city of Galveston from seeking the collec- 
tion of certain sums alleged to have been illegally assessed against its personal 
property as taxes for the years 1925 to 1927, inclusice, No. 9185 involving those 
claimed for 1925 and 1926, No. 9186 those for 1927; the city answered in each case 
with a general demurrer and general denial, adding in No. 9185 a cross-action for 
the recovery of the then unpaid portion of the assessments made by it for years 
therein involved, 1925 and 1926. 

The trials were before the court without a jury, and, no preliminary writs be- 
ing sought or issued, resulted in judgments enjoining the city from enforcing the 
assessments complained of as well as from recovering upon the cross-action refer- 
red to, but denying the insurance company any recovery for oyer-payments it claim- 
ed to have made in 1925 by mistake. ' 

The city appeals in both instances, insisting here, as it did below, upon its 
asserted right to enforce the assessments it made for all three years, while the in- 
surance company, which is a domestic one incorporated under the laws of Texas, 
having concluded that the claimed over-payment for 1925 was not recoverable be- 
cause voluntarily made, contends that the judgments were substantially correct 
and should be affirmed. 

The several assessments made by the city and against which the bill for in- 
junction inveighed were: For 1925, $15,034.03; for 1926, $15,314.67; and for 1927, 
$8,111.94. Of these totals, the appellee had paid $10,926.90 on the $15,034.03 and 
$6,903.62 on the $15,314.67, so claimed, respectively, for 1925 and 1926, under an 
agreement between parties that such credits should not affect the rights of either 
as to the resulting balance in either instance, this leaving in dispute between them 
only the remaining amounts of $4,107.13 for 1925 and $8,411.05 for 1926; for 1927, 
the entire assessment was challenged, under the appellee’s averment that it would 
have owed nothing for that year, had the deductions to which it was entitled in 
the process of assessment been made. 

This statement from appellant’s brief as to how the appellee’s renditions and its 
own subsequent assessments of the same property, the differences between which 
gave rise to this litigation, were severally arrived at—being, as we think, substan- 
tially accurate—is quoted at this point as aiding in the statement of what the appeal 
involves: 

“Both the appellee in making its renditions and appellant in making its assess- 
ments in question acted upon statements prepared by appellee showing the nature 
and amount of its assets on the taxing dates for each of the three years involved, 
as well as the total amount of its reserves and the value of its real estate as to 
which appellee furnished statements showing the value placed upon it in the state- 
ment of the total assets, as well as the values at which it had been assessed for 
taxation by the various authorities within whose jurisdiction it was located. 

“In seeking to determine the amounts of the assessments which should be made, 
both appellee and appellant sought to apply the statutory provision which was in 
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force on the taxing dates of each of the years, and which now appears as article 
4754, R. S. 1925, reading as follows: ‘Insurance companies incorporated under the 
laws of this State shall hereafter be required to render for state, county and muni- 
cipal taxation all of their real estate as other real estate is rendered. All personal 
property of such insurance companies shall be valued as other property is valued 
for assessment in this state in the following manner: From the total valuation of 
its assets shall be deducted the reserve being the amount of the debts of insurance 
companies by reason of their outstanding policies in gross, and from the remainder 
shall be deducted the assessed value of all real estate owned by the company and 
the remainder shall be the assessed taxable value of its personal property. Home 
insurance companies shall not be required to pay any occupation or gross receipt 
tax. 

“It was undisputed that for all the years involved the taxing authorities of the 
appellant city had consciously and deliberately assessed all property at 75 per cent. 
of what was considered to be its true value. And in making its rendition appellee 
rendered separately such of its real estate as was subject to taxation by the city, 
and then, to arrive at what it considered and contended to be the proper assessments 
on its personalty, deducted from its total assets an amount to cover tax-exempt 
federal bonds, a further amount to cover its reserves, and an amount equal to the 
total value of all real estate owned by it as valued at what was called its ‘book 
value’—that is, the value at which it had been carried into the lists of assets. 75 
per cent. of the remainders thus arrived at was contended by appellee to be the 
amounts at which its personal property should be assessed. 

“Appellant, on the other hand, made the assessments complained of—that is, 
those for 1925 and 1926—by deducting from the total assets all of the deductions 
as claimed by appellee, excepting that covering real estate, as to which appellant 
deducted the total of the values at which it was shown various parcels of real es- 
tate had been assessed by the different taxing authorities in whose jurisdiction it 
lay. And 75 per cent. of the remainders thus arrived at were taken as the prop- 
er amounts for which the assessments should be and were made. Thus the differ- 
ence in the amounts of the assessments made, and those which appellee claimed in 
its renditions, arise alone from the acts of appellant in deducting each year only 
the ‘assessed value’ of appellee’s realty, rather than the ‘book value’ or value at 
which that realty was carried on appellee’s books as assets. 

“The question, then, which is presented as to the validity of the assessments 
for both the years 1925 and 1926, is simply the one as to whether, considering the 
adopted policy of appellant of assessing all property at 75 per cent. of its value, the 
assessments made against appellee were illegal to the extent that the latter was 
allowed a deduction of only an amount equal to the total values which had been 
placed upon its real property for the purposes of taxation by various governmental 
authorities—some of such realty being located in Galveston and the rest of it being 
scattered throughout the state of Texas and other states, and its total assessed value 
being considerably less than the figures at which it was carried in the lists of assets 
by the appellee company.” 

Its additional statement, as affecting 1927 only, should also be quoted, as fol- 
lows: 

“We think it sufficient at this point to say of that assessment: That the allega- 
tions show that it was arrived at by deducting from the total assets of the com- 
pany, exclusive of tax-exempt securities, only the legal reserve amounting to $21,- 
327,229 and a figure of $732,139 denominated assessed value of real estate, and as- 
sessing 75 per cent. of the remainder as personal property subject to tax. And it 
is in the failure to allow, in addition to this legal reserve, the deduction of the 
other items of indebtedness claimed by appellee to be owing to it at that time, ag- 
gregating $1,716,987, and the deduction of the lesser assessed value of the real 
estate, instead of the full value thereof, that the invalidity of the assessment for 
1927 is claimed to lie.” 

The appellee also, though by somewhat different manner of statement, arrives 
at the same general terminus; so that, under the concededly undisputed facts, these 
situations result: 


(1) While all the reserves listed by the appellee in its rendition for those two 


years were deducted, still, as concretely looked at, the balances of $4,107.13 and $8,- 
411.05, claimed by the city for 1925 and 1926, respectively, simply represent the taxes, 
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at the $2.13 and $2.31 rates levied, on the difference for each of the two years be- 
tween the book value and the assessed value of the insurance company’s real estate 
as an entirety; if such difference was not properly taxable as personalty under 
the quoted statute and appellant’s fixed policy of taxing only 75 per cent. of the 
true value of all property, whether real or personal, the company owed no part of 
either item, 

(2) None of! the reserves so listed by appellee for 1927, other than its stated 
legal reserve of $21,327,229, were allowed for that year; had either its remaining 
$1,716.980 listed as such been deducted, or had the full value of its then held real 
estate instead of only the assessed value thereof been deducted,‘it would have owed 
no taxes on personalty for that year. 

[1] We agree with the learned trial court that the difference between the book 
value and assessed value of the real estate was not taxable in the circumstances, and 
that in all three instances the former instead of the latter should have been de- 
ducted in making the assessments. 

The only real estate appellee owned in Galveston during the three years was its 
home office building, the book and assessment values of which were: For 1925 and 
1926 each, $835,017.61 and $502,556; for 1927, $700,466.56 and $537,556—the assess- 
ment values in each instance being the stipulated 75 per cent. of its true’ value that 
the city had separately collected taxes upon it at. 

Outside of Galveston—that is, elsewhere in Texas and in two other states—the 
company owned over the same period real estate, for 1925, of the book value of 
$252,795,—assessed value where taxed of $269,455, for 1926, of the book value of 
$407,871,—assessed value where taxed $54,847, and for 1927, of the book value of 
$502,029.13—assessed value where taxed $194,583. 

We quote with approval so much of appellee’s argument on this subject: 

“It is necessary that the real estate in the territorial limits of the city be con- 
sidered separately from that in in other states and places in Texas. It is clear 
that the city cannot tax real or tangible personal property located outside the city. 
To do so would not only violate the Texas Constitution (section 11 of article 8), 
requiring property to be assessed in the county where situated, but would, under 
express holdings of the United States Supreme Court, run counter to the due- 
process clause of the Federal Constitution. Union Refrigerator Transit Co. v. Ken- 
tucky, 199 U. S. 194, 26 S. Ct. 36, 50 L. Ed. 150, 4 Ann. Cas. 493. Able counsel for 
the city will not contend that the city can directly tax real estate located outside 
its territorial limits. But has it not indirectly done so? The facts are that in 
valuing the personal property for the year 1926 there was added $253.024, which is 
the difference between the true and assessed values of the property located out of 
the city, and, in valuing the personal property for the year 1927, there was added 
$307,446, which is the difference between the true and assessed values of the prop- 
erty located out of the city. It is true there is no direct tax assessed against these 
amounts as real estate, but they were added to the value of the personal preperty 
and used as a basis for calculating and determining the amount of tax thereon. 
The real effect is that a tax under the guise of personal property is assessed on 
the difference between the true and assessed value of this property outside the city. 
The contention of the city is that it can take into account the difference between 
the true and assessed value of outside real estate, because the city has the right 
te consider that a part of the reserves are invested in -he utside real «sta-e tu the 
extent that it is untaxed. Appellee claims that this outside real estate cannot be 
considered for any purpose; that it must be eliminated along with United States 
bonds. Both are tax-free, and neither can be considered. 

_. “The Supreme Court of the United States in two different cases, in effect, de- 
cided the question: Frick v. Pennsylvania, 268 U. S. 473, 45 S. Ct. 603, 69 L. Ed. 


1058, 42 A. L. R. 316; National Life Ins. Co. v. U. S., 277 U. S. 508, 48 S. Ct. 591, 
72 L. Ed. 968. 


“These cases, and especially the Frick Case, establish the proposition not only 
that the city cannot, directly or indirectly, tax property beyond its territorial limits 
or that is free from taxation, but cannot include the value of such property as a 
basis for computing or measuring the tax in respect to the property within its 
power and jurisdiction. The city can no more take into consideration real estate 
in New Mexico and Oklahoma than it can United States bonds. Neither can enter 
into the computation in determining what property can be taxed, or the basis for 
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computing the tax on property within its power. The United States Constitution, 
under the many cases cited in the Frick Case, effectively eliminates the outside real 
estate from consideration. Both Commissions of Appeals have expressly held that 
United States bonds cannot be taken into consideration. City of Waco v. Texas 
Life Ins. Co. (Tex. Com. App.) 248 S. W. 315; City of Waco v. Amicable Life 
Ins. Co. (Tex. Com. App.) 248 S. W. 332: In the Texas Life Ins. Co. Case, it was 
said that they should not be taken into account, whether they were in the reserve 
or out of the reserve. A like holding was made in the Amicable Life Ins. Co. Case. 
By the same token, outside real estate cannot be considered, because it is clear that 
the city has no more right to consider real estate outside its jurisdiction than it 
has to consider United States bonds. The reason in the one case is the reason in 
the other. 

“We now come to consider that part of the real estate located in the city of 
Galveston. Much that has been said has application to that. It is agreed that the 
real estate in the city was separately assessed, and the taxes paid thereon for each 
year is 75 per cent. of its true value. 

“The difficulties in the case at bar have arisen because the city failed to apply 
the statute in keeping with the construction placed on it in City of Waco v. Texas 
Life Ins. Co., and City of Waco v. Amicable Life Ins. Co., supra. The city has 
used as the basis for assessment the amount of assets shown in the small, con- 
densed financial statements published by the company on the first of each year. This 
statement of assets includes United States bonds, real estate outside of Galveston, 
and, of course, the book value of the home office building. While these statements 
reflect the value of the company’s assets according to approved accounting methods, 
they should not be used as the basis for a determination of either the value or the 
items of assets to be taxed. * * * 

[2] “The use of this financial statement has also caused the outside real estate 
to be taken into account, with the result that the difference between the true and 
assessed value was taxed as personal property. In other words, the city, instead 
of listing and valuing the assets as is done in ordinary renditions, substituted, or 
used, the annual statement in which was included assets not required to be listed. 
It is apparent from arguments and assumptions in appellant’s brief that the city 
contends that, in arriving at the ‘total valuation’ required to be made, all assets 
should be included, whatever they are and wherever located. It is assumed, if not 
argued, that this is the ‘total valuation’ that should be used before making the de- 
ductions the statute provides shall be made ‘in the following manner.’ .There might 
be some basis for this argument, if the Commission of Appeals had not held other- 
wise. Able counsel for the city has not cited or referred to City of Wavo v. Texas 
Life Insurance Co. That case, read in connection with the Amicable Life Insur- 
ance Company Case prescribes the method used. Both Commissions held that the 
rendition statutes, showing what property is to be listed and how it is to be valued, 
should be resorted to; not the small, condensed financial statements of the company. 
In the Amicable Life Insurance Company Case the court held that United States 
bonds should be eliminated from consideration, because subdivision 37 of R. S. 7162 
provides that the list shall contain ‘amount and value of bonds and stocks other 
than United States bonds.’ It was put this way in the opinion: ‘When we turn to 
our statutes governing the assessment of personal property, we find that owners 
are required to list their property with the assessor under various headings or items. 
R. S. art. 7518.’ This article now is 7162. As we construe the opinion, this is a 
clear holding that the property should be listed as required by statute. If that is 
the method, then condensed financial statements of the company should not be used. 
The other Commission of Appeals, in City of Waco v. Texas Life Ins. Co., not only 
made the same holding, but went farther and clarified that part of the statute which 
tends to lend color to the thought that two different values should be put on the 
real estate for the purpose of valuing the personal property. The court, after quot- 
ing that portion of the statute requiring all of the personal property of such in- 
surance companies shall be valued as other property is valued for assessment in this 
state in the following manner, said: 

“Then follows the process prescribed for arriving at: the taxable value, as 
shown in the statute quoted. But there can be no “total valuation of its assets” 
urtil the personal property shall have been valued. The value of that property 
cannot be arrived at by the process prescribed after the words “in the following 
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manner.” This is true because its value is an element in the “total valuation”. 
Therefore, the personal property must be valued before the process following the 
words “in the following manner,” can begin. In making that valuation the statute 
says it “shall be valued as other property is valued for assessment in this state.” 
“Valued as other property is valued for assessment” can mean, in this statute, noth- 
ing more nor less than valued as the property of other persons is valued for assess- 
ment, and the whole expression can mean nothing but “all the personal property 
of such insurance companies shall be valued as the property of other persons is 
valued for assessment in this state.” Property of other persons is “valued for as- 
sessment in this state,” not by valuing their property, irrespective of its exempt or 
non-taxable character, but is valued by placing a valuation upon all property except 
the exempt and non-taxable property, and by eliminating all such property from such 
valuation. So, in order to value the personal property of insurance companies as 
other property, or as property of other persons is valued for assessment, it is neces- 
sary that exempt and non-taxable personal property of insurance companies shall 
not be valued at all for tax purposes. Then it is proper for insurance companies 
and assessors, in valuing its personal property for. assessment to leave out United 
States bonds, because they are non-taxable.’ It is thus made clear that the real es- 
tate is to be valued separately from the personal property. R. S. art. 7162 desig- 
nates what and under what headings property shall be listed for taxation. * * * 

“Tt is obvious that if these decisions had been followed, appellee’s home office 
building should have been listed and valued at 75 per cent. of its true value. Its 
United States bonds would have been eliminated. And certainly a taxpayer in list- 
ing and valuing personal property does not include in, and as part of, that value 
any portion of his real estate, and especially that in other states or outside the city. 
Neither would he list any such item as the difference between assessed and market 
value of real estate. There is no subdivision of article 7162, or any other statute, 
that contemplates the listing of such an item. Nowhere does any statute in respect to 
taxation indicate that two different values of real estate are to be used. One value 
and one listing are all that is required. If two values are used, clearly the real 
estate is not rendered as other real estate is rendered. And if there is included in 
the listing of the personalty any such item as the difference between true and asses- 
sed value of realty, then clearly. personal property is not valued as other property 
is valued. 

“In the Amicable Life Ins. Co. Case the court said: ‘We think that the above- 
quoted language of article 4764 to the effect that the personal property shall be 
valued as other property for assessment in this state has reference not only to the 
method of fixing the value, but also to the property required to be listed for taxa- 
tion.’ * * * If all other taxpayers were assessed at {ull value, appellee could not 
complain. Since it uses one value in dealing with other people’s property, it cannot 
lawfully use two different values in assessing appellee. The statute, by requiring 
real estate to be rendered as other real estate, effectively places the obligation and 
duty on the city to treat an insurance company just like any other taxpayer in valu- 
ing its real estate, and requires this value thus arrived at to be of the items that go 
to make the ‘total valuation’ the statute requires. * * * 

“The valuation of the property is a separate and distinct thing from making 
the deductions. The value must be determined before the deductions can be made. 
The statute requires both kinds of property to be valued as other property. It is 
clear that equality and uniformity are not accorded to appellee, if there is added to 
the value of its personal property a part of the value of its real estate. To do this 
is not to value its property as other property is valued. The effect jis to make the 
company render 75 per cent. of the value of the real estate, and then be assessed 
in addition, on 75 per cent. of the difference between the true and assessed value. 
The result is that the real estate is taxed at 93.75 per cent. of its true value, 75 per 


cent, as real estate and 75 per cent. of the remainder under the guise of personalty. 
This is not equal and uniform taxation. 


_ “Appellee does not claim it has been denied equality and uniformity in the sense 
discussed in appellant’s brief. No comparison in ultimate results can be made be- 
tween a life insurance company and an individual taxpayer, because the latter does 
not have liabilities comparable to the reserve. What appellee urges is that, if the 
Statute means what it certainly says, namely, that an insurance company’s real and 
personal property shall be assessed and valued as like property of other taxpayers, 
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the city has denied to it equality and uniformity. Clearly this is so, because its 
real estate is taxed at 93.75 per cent. of its value, whether it is in or outside of 
Galveston.” 

These conclusions require an affirmance of the judgments, without reference to 
the question elaborately discussed in the briefs as to whether or not the appellee 
was entitled to the deduction for 1927 of all or any part of the claimed $1,716.987 
over its admittedly deductible legal reserve of $21,327.229, considered either as re- 
serve or as ordinary debts, which is not determined because regarded as unneces- 
sary to the decision. 

Affirmed. 
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PERSON v. TNA LIFE INS. CO . 
Circuit Court of Appeals, Eighth Circuit. April 15, 19 
No. 8162. 
32 Federal Reporter (2d) 459. 

1. INSURANCE—UNDER POLICY PROVISION, GOOD HEALTH OF IN- 
SURED WHEN FIRST PREMIUM WAS PAID WAS CONDITION PRE- 
CEDENT TO TAKING EFFECT OF INSURANCE CONTRACT. 
Provision of combination life and indemnity policy, that it should not become 

effective till first premium was paid during good health of insured, held to make 

good health on part of insured at time first premium was paid condition precedent 
to taking effect of insurance contract. 
(For other cases, see Insurance, Dec. Dig. § 137[2].) 


2. INSURANCE—PROVISION THAT POLICY SHOULD NOT BE EFFEC- 
TIVE TILL FIRST PREMIUM WAS PAID DURING GOOD HEALTH 
OF INSURED HELD VALID. 

Provision of combination policy of life and indemnity insurance that policy 
should not become. effective till first premium was paid during good health of in- 
sured held valid, both under holdings of federal courts and state courts of Ar- 
kansas. 


(For other cases, see Insurance, Dec. Dig. § 137[2].) 

Appeal from the District Court of the United States for the Western District 
of Arkansas; Frank A. Youmans, Judge. 

Suit by the Aétna Life Insurance Company against Levin K. Person and an- 
other. Decree for plaintiff, and defendants appeal. Affirmed. 

James D. Head, of Texarkana, Ark., for appellants. 

S. Lasker Ehrman, of Little Rock, Ark. (Grover T. Owens, of Little Rock, 
Ark., on the brief), for appellee. 

} ae Van Valkenburgh and Booth, Circuit Judges, and Munger, District 
udge. 

Bootu, Circuit Judge. This is a bill in equity brought by appellee insurance 
company, against Levin K. Person and Corinne Person, husband and wife, to can- 
cel a combination policy of life and indemnity insurance which appellee had issued 
to the husband, and in which the wife was designated as the death beneficiary. 

The bill alleged that application for the policy was made December 16, 1926. It 
further alleged : 

“That said application, among other things, provided: ‘It is agreed that no in- 
surance hereon shall be effective until a policy is issued and the entire first premium 
has been paid during the good health of the proposed insured, and within sixty 
days from the date hereof.’ 


(6) “That thereafter a policy of insurance was issued by the plaintiff to the 
defendant, Levin K. Person, with the defendant, Corinne Person as death beneficiary 
therein; that said policy of insurance, among other things, provides: ‘This policy 
shall not become effective until the first premium upon it is paid during the good 
health of the insured.’ 


(7) “That said policy of insurance was delivered to the defendant, Levin K. 
Person, on the 7th day of January, 1927, at Garland, Arkansas, and the first prem- 
ium was by him paid at that time; that at the time of the delivery of said policy 
to the defendant, Levin K. Person, and the payment of the first premium by him, 
the said Levin K. Person was not in good health but was suffering from tuberculosis, 
and that he is now and has been since the time prior to the delivery of the policy to 
him, suffering from tuberculosis; that this fact was unknown to the plaintiff at 
the time of the delivery of the policy to him by the plaintiff, but it has since 
learned that he was not, in fact, in good health at that time,” 

It further alleged that by reason of these facts the policy never became a 
valid contract; that the company elected to rescind the contract of insurance; and 
that it tendered into court the amount of the premium paid with interest. It prayed 
that the policy be declared null and void and that it be surrendered and canceled. 

Defendant moved to dismiss the bill on two grounds: (1) That since no fraud 
was alleged on the part of the insured in the procurement of the policy, the bill 
ailed to state a cause of action for rescission; (2) that it was contrary to the 
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public policy of the state of Arkansas to construe the policy clauses (above quoted) 
as i warranty, but that by the law of the state of Arkansas the clauses were mere 
recitals and required merely good faith on the part of the insured in actually be- 
lieving that he was in good health at the time of the delivery of the policy. 

The motion to dismiss was denied; defendants elected to stand upon their mo- 
tion and refused to plead further; plaintiff deposited the amount of the premium in 
court, and a decree was entered canceling the policy. The present appeal followed. 

(1) The main question involved in the case is what construction should be placed 
upon the above quoted clause in the policy. Is good health on the part of the insured 
at the time the first premium is paid a condition precedent to the taking effect of a 
valid contract of insurance, or does the contract of insurance take effect at the 
time of the payment of the first premium, unless at that time the insured knew or 
had reason to suspect that he was not in good health? The former construction 
was adopted by the court below; the latter is contended for by appellants. 

By the great weight of authority, both in the federal and state courts, the 
former of these two constructions is placed upon such a clause. 

In Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 462, 14 S. Ct. 379, 381 
(38 L. Ed. 231), the court, speaking generally of contracts of insurance, said: 
“Contracts of insurance are contracts of indemnity upon the terms and conditions 
specified in the policy or policies, embodying the agreement of the parties. For a 
comparatively small consideration the insurer undertakes to guaranty the insured 
against loss or damage, upon the terms and conditions agreed upon, and upon nn 
other, and when called upon to pay, in case of loss, the insurer, therefore, may justly 
insist upon the fulfillment of these terms. If the insured cannot bring himself 
within the conditions of the policy, he is not entitled to recover for the loss. The 
terms of the policy constitute the measure of the insurer’s liability, and in order to 
recover, the assured must show himself within those terms; and if it appears that 
the contract has been terminated by the violation on the part of the assured, of its 
conditions, then there can be no right of recovery. The compliance of the assured 
with the terms of the contract is a condition precedent to the right of recovery. If 
the assured has violated, or failed to perform the conditions of the contract, and 
such violation or want of performance has not been waived by the insurer, then the 
assured cannot recover. It is immaterial to consider the reasons for the conditions 
or provisions on which the contract is made to terminate, or any other provision of 
the policy which has been accepted and agreed upon. It is enough that the parties 
have made certain terms, conditions on which their contract shall continue to ter- 
minaiec. The courts may not make a contract for the parties. Their function and 
duty consist simply in enforcing and carrying out the one actually made.” 

Etna Life Ins. Co. v. Johnson (C. C. A.) 13 F. (2d) 824, was an action upon a 
policy. The application, which was made a part of the policy, contained the follow- 
ing provision: “This policy shall not take effect until the first premium thereon 
shall have been actually paid, during the good health of the insured, a receipt for 
which payments shall be the delivery of the policy.” 

The insured died before making any premium payment. This court in its opin- 
ion said (page 825): “It is a rule generally adopted in the United States courts 
that, if a policy of life insurance provides that it is not to take effect until the first 
premium is paid, recovery cannot be had upon the policy, when it appears that 
the premium was unpaid at the date of the death of the insured, unless it appears 
that payment was waived by action of the insuring company.” 

Mackelvie v. Mutual Ben. Life Ins. Co. (C. C. A.) 287 F. 660, was a case 
similar in facts to the Johnson Case, supra. Action was upon the policy. The court 
said (page 663) : “The law is settled in this court that, when a life insurance policy 
contains, as this one did, the provision that it ‘will not take effect, unless the first 
premium or agreed installment thereof shall be actually paid during the lifetime of 
the insured,’ the provision means exactly what it says and will be enforced. 

New York Life Ins. Co. v. Wertheimer (D. C.) 272 F. 730, was a suit for can- 
cellation of two policies. The court said (page 731): 

“Plaintiff's right to relief rests on two grounds. One is that these insurance 
contracts contained a condition that they should not take effect unless the insured 
was in good health at the time the policies were delivered. The other is that the 
insured, in his written applications, which are made a part of the policies, made 
material statements and representations which were willfully false and fraudulently 
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made, and were relied upon. The law relating to these grounds of relief is different 
and will therefore be considered separately. 

“1. The applications do contain a clause which provides that the insurance ap- 
plied for shall not take effect unless the first premium is paid and the policy is de- 
livered to and received by the insured during his lifetime and good health. The ap- 
plications are made a part of the policies, and have the same effect as if written in 
the policies. See Hubbard v. Mutual Reserve Fund (1 C. C. A.) 100 F. 719, 40 
Cc. C. A. 665; First National Bank v. Hartford Ins. Co., 95 U. S. 673, 675, 24 L. Ed. 
563. The effect of these provisions is to make it a condition that the policies shall 
not take effect and become valid and binding unless the insured was in fact in good 
health at the time the policies were delivered. In this aspect, the insurer’s obligation 
is not made to depend upon willful fraud or misrepresentation, but upon the fact 
as to whether or not the insured’s health was good or otherwise. The inquiry then 
becomes an inquiry as to that fact, and does not depend upon the insured’s knowl- 
edge or belief. It was so held in Metropolitan Life Ins, Co. v. Howle, 62 Ohio St. 
204, 56 N. E. 908, and Metropolitan Life Ins. Co. v. Howle, 68 Ohio St. 614, 68 N. 
E. 4. Such, also, is the general, if not the uniform, rule of decision. See Barker v. 
Metropolitan Life Ins. Co., 188 Mass. 542, 74 N. E. 945; note 17 L. R. A. (N. S.) 
1145, 1148.” 

See, also, Scharlach v. Pacific Mut. Life Ins. Co. (C. C. A.) 16 F. (2d) 245. 

Cooley’s Briefs on Insurance (2d Ed.) vol. 1, p. 693, states the rule as follows: 
“Where an application for a life insurance policy, or the policy itself, or both the 
application and the policy, contain a provision to the effect that the policy shall not 
become operative until the first premium thereon has been actually paid to the com- 
pany or to an authorized agent during the good health of the applicant, actual pay- 
ment of the first premium while insured is in good health is a condition precedent 
to the liability of the insurer, unless waived.” Many state court decisions are cited 
in support of the rule. 

The foregoing holdings by the federal and state courts are not disputed by ap- 
pellants, but they contend (1) that the contract of insurance was an Arkansas con- 
tract, and that therefore its construction was a matter of local law and not of gen- 
eral law; (2) that the construction adopted by the trial court is contrary to the 
public policy of the State of Arkansas; (3) that the Supreme Court of Arkansas 
by its decisions has adopted the construction contended for by appellant. 

We take up first for consideration the last proposition. 

Mutual Life Ins. Co. v. Parrish, 66 Ark. 612, 52 S. W. 438, was an action on a 
life insurance policy. The application, which was made a part of the policy, pro- 
vided that the policy should not take effect until the first premium was paid in cash 
during the good health of the applicant. At the time of the application, July 24. 
1896, the insured gave two notes for the first premium, one payable on delivery of 
the policy. the other on December Ist. About September Ist the policy was sent 
to the lecal medical examiner for delivery upon payment. The insured was notified. 
October 6th the insured was taken ill; October 9th the premium was paid and the 
policy delivered; October 12th the insured died. On the trial the husband testified 
that he demanded the policy before his wife fell ill, but that delivery was refused 
unless he would pay the full amount of the delivery note, when he had been promised 
a discount. Plaintiff recovered a judgment. Motion for a new trial was made on 
the ground of surprise at the testimony of the husband. Motion was denied. The 
Supreme Court in reversing the case said (page 621 [52 S. W. 441]): 
“As the case must be remanded for a new trial, we state the court’s views of the 
law applicable to the case.” After setting out several propositions of law, the 
court said (page 622[52 S. W. 441]): 

“Unless provided otherwise in the contract, the acceptance of the proposal to 
insure for the premium offered is the completion of the negotiation, and, after 
the policy or certificate has been forwarded to the agent of the company for de- 
livery, the contract cannot be rescinded without the consent of the party insured. 
It is of course, different if any act remains to be done by the insured, or if it be 
stipulated that it shall not be binding until delivered by the agent, or shall not be 
Operative till the first premium is paid. Northampton, etc., Ins. Co. v. Tuttle, 40 
N. J. Law [476]; 1 Bacon, Ben. § 272, p. 538.” 

It is thus seen that the court clearly recognized the validity of the clause em- 
hodying the condition precedent to the taking effect of the policy. 

In Peebles v. Columbian Woodmen, 111 Ark. 435, 164 S. W. 296, suit was 
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brought on a beneficiary covenant issued to plaintiff Peebles by the Eminent 
Household of Columbian Woodmen. The by-laws of the association provided 
“* * * that the beneficiary covenant must have been delivered to the insured while 
in good health, and the latter must have signed, on delivery of said covenant, an 
acceptance of the same and a statement of good health at the time, together with 
the acceptance of the conditions recited on the face of the covenant as well as the 
provisions of the constitution and by-laws governing the association.” 

Peebles testified that he signed the acceptance June 10, 1907, on the, street while 
in good health, and was told by Phillips, representative of the association, that 
the covenant was at his office. June 24, 1907, Peebles was injured, but recovered 
and went back to work. In February, 1909, he was injured again and permanently 
disabled. He applied for permanent injury benefits. The association refused to 
pay, on the ground that the covenant was not delivered to him while in good health. 
Two officers of the association testified that the acceptance was signed by Peebles 
in their presence while he was in bed after the first injury; that it was dated back 
and sent to the association and the covenant delivered to Peebles. After Peebles 
had received the second injury the officer in whose presence the acceptance had 
been signed wrote the association telling the circumstances of the signing. The 
court directed a verdict for the defendant. The Supreme Court in reversing the 
case held that the officer in whose presence the acceptance was signed by Peebles, 
was, under the terms of the policy and the by-laws, the agent of the association to 
determine the condition of Peebles’ health; that the covenant having been delivered, 
and the association, having received and kept the dues, was estopped from declar- 
ing that the condition precedent clause had never been fulfilled, and, therefore, that 
the policy was never in force. Here again the Supreme Court of Arkansas recog- 
nized the validity of the condition precedent clause, but held that the association 
was estopped to assert it. 

Kansas City Life Ins. Co. vy. Ridout, 147 Ark. 563, 228 S. W. 55, was similar 
to the Peebles Case. The court in its opinion said (page 567 [228 S. W. 56]): “The 
policy sued on in the case of Peebles vy. Columbian Woodmen, 111 Ark. 435 [164 S. 
W. 296], contained a provision substantially identical with the one set out above in 
regard to the health of the applicant at the time of the delivery of the policy. The 
policy there sued on contained provisions for disability benefits, and Peebles be- 
came disabled. It was insisted, on the motion for rehearing, as is indicated in the 
opinion on rehearing, that the agent who delivered the policy did not know the 
insured was seriously hurt. But we said the jury would have been justified in be- 
lieving that, under the circumstances attending the delivery of the policy, the agent 
did know the insured was severely or seriously injured at the time of the delivery, 
although the agent testified that it was not thought that the insured was seriously 
hurt. We held that the company was bound by the act of its agent in delivering 
the policy.” 

As to the Ridout Case itself the court said (page 566 [228 S. W. 55]): “This 
question of the agent’s knowledge of the insured’s illness presents the only question 
of fact in the case. No contention is made that any false answers were found in 
the application for the insurance. The jury was told there could be no recovery 
if Hudson was not advised of the insured’s illness; so that the jury’s verdict elim- 
inates that question of fact.” Here again the validity of the condition precedent 
clause was recognized, but was held waived. y 

In Jenkins v. International Life Ins. Co., 149 Ark. 257, 232 S. W. 3, no policy 
had been delivered, but plaintiff sought to recover upon an oral contract of in- 
surance. The court in discussing the various kinds of contracts of insurance said 
(page 264 [232 S. W. 5]): “The general doctrine is that contracts of insurance 
may he made by parol and, such being the case, of course delivery of the policy 
is not essential to the completion of the contract of insurance; and where the 
minds of the insured and the insurer for a valuable consideration have met upon 
all the terms of the contract, the contract is complete and enforceable, even though 
it was intended by the parties to be evidenced by a policy, but which because of 
some fortuity was not delivered before the death of the insured. * * * But of 
course the parties may agree, as a condition precedent to a complete and enforceable 
contract of insurance, not only that there shall be a delivery of the policy, but 
also a delivery while the insured is in good health.” 

Again, a clear recognition of the validity of the condition precedent clause. 


In Inter-Southern Life Ins. Co. v. Ransom, 149 Ark. 517, 232 S. W. 754, action 
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was brought on a policy of life insurance by the beneficiary. The application con- 
tained a condition precedent clause similar to those considered in the foregoing 
cases. On the trial both sides moved for a directed verdict. The court directed 
a verdict for plaintiff. 

In affirming the judgment the Supreme Court said (page 526 [232 S. W. 757]): 
“The doctrine of our cases is that where, by the provision of an insurance contract, 
certain conditions must exist, and certain things be done for the benefit of the 
insurer before the policy can be delivered and the insurance contract thus consum- 
mated, the agent to whom is committed the duty of delivering the policy and thus 
completing the contract must see that the requirements of the policy in these par- 
ticulars are complied with before the policy is delivered; that a delivery of the 
policy by such an agent in the absence of collusion with the insured to defraud 
the company, and with knowledge of the facts showing that the conditions did not 
exist and the things had not been done incident to delivery, as required by the 
policy, will constitute a waiver of those conditions and requirements.” 

Here again the validity of such condition precedent clause was recognized, but 
it was held that it could be waived by an agent having knowledge of the facts. 

Lincoln Reserve Life Ins. Co. v. Smith, 134 Ark. 245, 203 S. W. 698, was an 
action by the assignee of a policy of insurance against the insurance company. Ap- 
plication for the policy was made September 25, 1916. The policy was issued and 
delivered October 14, 1916, and assigned October 26, 1916. The insured died De- 
cember 21, 1916. The company refused to pay. A trial resulted in a verdict against 
the company for the full amount of the policy with attorney’s fees and statutory 
damages. ‘The assignments of error are not set forth, the court in its opinion say- 
ing (page 699 [134 Ark. 248]): “The assignments of error are very numerous, 
and it is believed that a general statement of the grounds on which liability of 
the company rests will dispose of many of the defenses without discussing the as- 
signments of error in detail.” 

The court then discussed the question whether certain statements made in the 
application were warranties or representations, and held them to be mere repre- 
sentations. The court in its opinion further said: “Testimony was adduced by ap- 
pellant tending to show that at the time the application was made by Jones he was 
afilicted with serious bladder trouble, which finally caused his death, but there was 
other testimony in the case in conflict, which presented an issue as to the truthful- 
ness or falsity of the statements in the application concerning the applicant’s state 
of health. That question was submitted to the jury, and there was evidence sufh- 
cient to support the finding in plaintiff's favor. The death of the applicant oc- 
curred about two months after the delivery of the policy, but there was evidence 
of a substantial nature tending to show that the death resulted from malarial 
trouble, which arose after the issuance of the policy.” 

Further on in its opinion the court said (page 700 [134 Ark. 250]): 

“Another question in the case was whether or not the policy was delivered to 
Jones while in good health, so as to meet the requirement of the stipulation in the 
application, which reads as follows: 

. ‘That the insurance hereby applied for shall not take effect unless the first 
premium is paid and the policy is delivered to and received by me during my life- 
time and good health, and that unless otherwise agreed in writing the policy shall 
then relate back to and take effect as of the date of this application.’ 

__ “The solution of this question turns also upon the good faith and apparent state 
of health of the insured at the time of the delivery and acceptance of the policy. 
The stipulation does not constitute a warranty of good health at the time of the 
delivery of the policy, but only amounts to a stipulation for a delivery while the 
insured is in apparent good health, and free from such diseases as would seriously 


affect the risk. That issue was also fully and completely submitted to the jury 
upon appropriate instructions.” 

_ So far as appears from the opinion, the stipulation in question was not con- 
tained in the policy, nor was the application made a part of the policy. The sole 
question considered was whether the stipulation in the application was a warranty. 
Apparently the question was not presented whether there was created a condition 
Precedent to the coming into effect of a valid policy of insurance. 

This Smith Case is the one principally relied upon by appellants in the case 
at bar. We think, however, that when it is read in connection with prior and sub- 
sequent decisions of the same court, it does not establish appellants’ contention. 
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Missouri State Life Ins. Co. v. Witt, 161 Ark. 148, 256 S. W. 46, is also relied 
upon by appellants. That was an action by the beneficiary in a life insurance 
policy against the insurance company. The main point decided in the case was that 
the answers in the application were not warranties but mere representations, and 
that though false they would not avoid the policy unless willfully and knowingly 
made with intent to deceive. The question whether there existed a condition pre- 
cedent to the taking effect of the insurance contract was not involved in the case. 

American National Ins. Co. v. Hale, 172 Ark. 958, 291 S. W. 82, was an action 
by a beneficiary upon two life insurance policies. The insurance company defended 
upon the ground that the assured was not in sound health at the time the policies 
were issued. The testimony was conflicting as to the condition of health of the 
assured. The trial court instructed the jury that “if they found that the deceased 
was not in sound health and that the agents of the defendant had knowledge of 
such fact, which knowledge they had obtained in the scope of their employment, 
then the defense of unsound health would not be available, and their verdict should 
be for the plaintiff; but, if they found that the insured was not in sound health, 
and the agents of the company, acting within the scope of their employment, had 
no knowledge of such fact, then the verdict should be in favor of the defendant.” 
The insurance company asked the court to instruct “that, if the insured was not 
in sound health on the day the policies were issued, their verdict should be in favor 
of the defendant, even though the jury should find that the agents of the company 
knew that he was not in sound health when the policy was issued.” The court re- 
fused the instruction. The Supreme ee in its opinion quoted with approval 
the following rule from a Tennessee case (page 962 [291 S. W. 83]): “‘Where an 
insurer, at the time of the issuance of a policy, has knowledge of existing facts 
which, if insisted upon, would invalidate the contract from its inception, such 
knowledge constitutes a waiver of conditions in the contract inconsistent with such 
facts, and the insured is estopped thereafter from asserting the breach of such 
conditions.” [Life & Cas. Ins. Co. v. King, 137 Tenn. 685, 195 S. W. 585.] 

After reviewing the Arkansas cases the court further said (page 964 [291 S. W. 
84]): “It follows from the doctrine of these cases that the court did not err in 
giving the instructions on its own motion and in overruling appellant’s prayer for 
instruction. The issue as to whether or not the insured was in sound health at the 
date of the application and delivery of the policy was correctly submitted to the 
jury. The jury was also correctly instructed to the effect that, if they found that 
the insured was not in sound health at the time of the application and delivery of 
the policy, and the appellant had knowledge of that fact, the verdict should be in 
favor of the appellee.” 

It is apparent that the real questions in the case were whether there was knowl- 
edge by the company of the facts which if insisted upon would have invalidated 
the contract, and whether such knowledge constituted a waiver. 

Modern Woodmen of America v. Whitaker, 173 Ark. 921, 293 S. W. 1045, was 
an action by a beneficiary upon a life insurance policy. The application stated that 
—— warranted the truth of the answers contained therein. When the policy 
was del ivered to the insured he signed the following certificate : 

“TI have read and hereby accept the above benefit certificate and agree to all the 
conditions therein contained and referred to. I hereby warrant I am now in good 
health. I agree and understand that this certificate is not binding upon the society 
until signed by me, nor unless I am now in good health.” 

The company pleaded these warranties as a defense, claiming that insured was 
not in good health when the policy was delivered. 

The evidence was conflicting. The trial court gave the following instruction 
requested by eee 

“Instruction No. 2. Before the plaintiff can recover the burden is hers to show 
by a preponderance of the testimony that her son had a policy of $1,000; had paid 
the usual and required rate; had made no misrepresentations to procure the policy 
and that he died during the life of the policy. If you so find, your verdict will 
be for the plaintiff.” 

Also the following instruction requested by defendant: “Defendants’ requested 
instruction. In this case, gentlemen, there is but one issue for you to determine, 
and that is whether Thomas W. W hitaker was, on the 6th day of April, 1925, the 
date of the delivery of the certificate, in good health. The defendant pleads that 
on said date the applicant was suffering with influenza and an affection of the 
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heart. Upon this issue the burden is upon the defendant. If you believe from a 
preponderance of the evidence that the applicant, Thomas W. Whitaker, was on 
said date, April 6, 1925, affected with influenza and leakage of the heart, or either 
of such diseases, then in that event you must find for the defendant; and it makes 
no difference whether deceased knew of such condition or not.” 

The jury returned a verdict for plaintiff. The Supreme Court in its opinion 
said (pages 932, 933 [293 S. W. 1048]): “There is no controversy about the good 
health of the applicant at the time the application was made. It is not con- 
tended that at that time he was not in good health. But is is contended that, 
on the 6th day of April, the day the policy was delivered, he signed a certifi- 
cate, and that that certificate was a warranty that he was in good health. * * * 

“Tt is contended that the statement in the above certificate, ‘I hereby war- 
rant I am now in good health,’ constitutes a warranty and therefore must be true. 
The testimony of the clerk who delivered the policy shows that Whitaker came 
to the bank, and the policy was delivered to him, and he signed it, and if there 
was anything to indicate that he was not in good health at the time, this witness 
did not mention the fact, and was not asked about it by either party. He was the 
clerk of the camp, whose duty it was to deliver the policy only in case the in- 
sured was in good health at the time. He delivered it to him on that day, evi- 
dently believing that he was in good health.” 

The court further said (pages 935, 936 [293 S. W. 1050]): “It will be re- 
membered that the appellant’s physician not only examined the applicant 
thoroughly, but stated that he had known him all his life, and he knew at the 
time he examined him whether or not he was in good health, and that he stated 
that at that time he was in good health. After that the policy was issued. It 
was delivered to the insured at the Bank of Harrison when the insured was ap- 
parently in good health. The statement of the insured was evidently not in 
the face of the policy, but he signed a statement to the effect that he was in 
good health at that time, and, while the statement itself contains the word ‘war- 
ranty, we think it was not a warranty further than that the insured warranted 
the truth of his answer. That is, that he believed it to be true. Being made 
at the time it was, under the circumstances, we think it was a _ representation 
and not a warranty, although the word ‘warranty’ was used.” 

Here also it is to be noted that the real question discussed by the court 
was whether the statements made by the insured were representations or war- 
ranties. The question whether there existed a condition precedent to the coming 
into effect of a contract of insurance was not involved. 

The latest opinion of the Supreme Court of Arkansas, to which our atten- 
tion has been called, touching the question of validity of ‘a condition precedent 
clause in connection with the creation of a contract of insurance, is in the case 
of Pyramid Life Ins. Co. v. Belmont, 7 S. W.(2d) 32. Action was brought by 
the insurance company against Belmont on a promissory note which had been 
given by him to cover the first premium on a life insurance policy which he had 
agreed to take. One of the defenses was that the policy was never delivered. 
The application which was made part of the policy contained the following: 

“B. That every declaration hereinabove contained is true. That there shall 
be no contract of insurance until a policy shall have been delivered to me and 
the first premium paid to said company, or its duly authorized agent, during 
my lifetime and good health.” 

_ Defendant Belmont testified that the policy was never delivered to him. 
Witnesses for the insurance company testified that when the policy came to 
the local agent for delivery, the note of Mr. Belmont had fallen due; that the 
policy was tendered to Mr. Belmont, but that he requested the agent to hold it 
until he got the money to pay the note. Judgment went for the defendant. 
Plaintiff appealed. The contention of the appellant was that “the contract of 
Insurance was consummated upon the approval of the application by the com- 
pany’s medical director and became a complete and binding contract without 
the issuance or the delivery of the policy.” The court, in answer to this con- 
tention, said (page 35): 


“We do not agree with appellant that the contract of insurance was consum- 
mated upon the approval of the application by the company’s medical director 
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and became a complete and binding contract without the issuance and delivery 
of the policy because: the application. itself expressly stated that it should not be 
a contract of insurance until the policy was delivered. Therefore, if Belmont 
had died after his application had been approved by the medical director of the 
company, he could not have recovered the amount of the policy.” 7 

The court referred with approval to the case of Jenkins v. International 
Life Ins- Co., 149 Ark. 258, 232 S. W. 3, in which it was held that contracts of 
insurance may be made by parol without the delivery of a policy, but added 
(page 36): 

(2] “The court further said in the same case: ‘But of course the parties 
may agree, as a condition precedent to a complete and enforceable contract of 
insurance, not only that there shall be a delivery of the policy, but also a de- 
livery while the insured is in good health. Numbers of authorities are cited 
in the above case, and there is no question about the rule in this state.. But 
the record shows that the parties in the instant case agree that there should 
be no contract of insurance until the policy was delivered.” 

The judgment was affirmed. 

From this review of the Arkansas decisions we think it is clear that in 
that state the validity of a condition precedent clause in an insurance policy 
such as we have discussed is fully recognized. In this respect the Arkansas 
decisions and the federal decisions are in accord. 

It is possible that they are not in accord on the question of authority of 
particular agents of the insurance company to waive such a clause, and on the 
question of estoppel of the insurance company to question such waiver by the 
agent. These questions are not, however, involved in the case at bar. On 
the record it is admitted that the insured was not in good health when the pol- 
icy was delivered, and that the insurer had no knowledge of that fact. 

Since we find no conflict between the Arkansas decisions on the one hand 
and the federal decisions and the general law on the other, touching the validity 
of the condition precedent clauses in the insurance policy in suit, and since we 
find nothing in the statuatory law of Arkansas which indicates that the recog- 
nition of the validity of such clause is contrary to the policy of the state of 
Arkansas, it becomes unnecessary to discuss the question which law should 
govern the construction of the policy in the instant case. Under the holdings 
of the Supreme Court of Arkansas as well as of the federal courts, the condition 
precedent clause was valid; it was not fulfilled, and no valid contract of insur- 
ance was created. 

Judgment affirmed. 


MUTUAL LIFE INS. CO. OF NEW YORK, v. GREGG et al. EQUITABLE 
LIFE ASSUR. SOC. OF THE UNTED STATES v. SAME. 
SAME v. SHEEHAN. 
Circuit Court of Appeals, Sixth Circuit. May 7, 1929. 
Nos. 5174-5176. 
32 Federal Reporter (2d) 567. 

1. TRIAL—DISCLAIMER OF ACCIDENT BY PLAINTIFFS SUING ON 
LIFE POLICIES WAS PROPERLY CONSTRUED AS WITHDRAWING 
ALLEGATIONS THAT INSURED DIED BY HIS OWN HAND, IN 
VIEW OF DEFENSE OF SUICIDE (Jud. Code, § 269 [28 USCA § 391]). 

In actions on life policies, in which petitions alleged that insured was killed 
by bullet from his own pistol held in his own hand and accidentally fired, and 
plaintiffs, in view of defense of suicide, at opening of trial disclaimed accident 
and double indemnity, disclaimer was properly construed as withdrawing entire 
allegation that insured died by his own hand, so as to avoid construction of 
plaintiff's consent to adverse judgment under Judicial Code, § 269 (28 USCA 
§ 391). t 

(For other cases, see Trial, Dec. Dig. § 109.) ts 
2. INSURANCE—WHERE SOLE ISSUE IS SUICIDE, INSURER MUST 

PRODUCE EVIDENCE THAT’ INSURED’S DEATH WAS SUICIDAL. 


In action on life policy, where issue of accident is not involved, but sole 
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issue is suicide of insured, insurer has burden to produce evidence reasonably 
fit to persuade jury that death was suicidal. 


(For other cases, see Insurance, Dec. Dig. § 646[7].) 


5. INSURANCE—INSURED’S SUICIDE HELD QUESTION OF LAW 
UNDER EVIDENCE THAT INSURED WAS FOUND DEAD, WITH 
PISTOL TAKEN FROM GUN RACK ON BODY AND BULLET HOLE 
IN MOUTH, AND NO ACCOMPANYING SIGNS OF STRUGGLE. 

In actions on life policies, issue of insured’s suicide, preventing recovery, held 
one of law for court, under evidence that insured was found dead lying on cot 
with his automatic revolver taken from his gun rack lying on his body, blood 
coming from his mouth, and bullet hole in roof of his mouth, without any indi- 
cation of disturbance or struggle. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 


Appeals from the District Court of the United States for the Eastern 
Division of the Southern District of Ohio; Benson W. Hough, Judge. 

Suits by Susan Gregg and others against the Mutual Life Insurance Com- 
pany of New York and against the Equitable Life Assurance Society of the 
United States, and suit by Lillian J. Sheehan, as guardian, against the Equitable 
Life Assurance Society of the United States. Judgments for plaintiffs, and de- 
fendants appeal. Reversed and remanded. 

F. J. Wright, of Columbus, Ohio, for Insurance Cos. 

Frederick L. Allen, of New York City (Arnold, Wright & Harlor, of Colum- 
bus, Ohio, on the brief), for Mutual Life Ins. Co. 

Alexander & Green, of New York City (Arnold, Wright & Harlor, of Colum- 
bus, Ohio, on the brief), for Equitable Life Assur. Soc. 

Robert T. Scott, of Cambridge, Ohio (Scott & Scott and James W. Bell, all 
of Cambridge, Ohio, on the brief), for appellees. 

Before Denison, Moorman, and Hickenlooper, Circuit Judges. 

Denison, Circuit Judge. If Gregg, the insured under the life insurance 
policies sued upon in these three cases (tried together), committed suicide, the 
policies forbade recovery. Suicide or not was the only issue. The jury found 
for the plaintiffs. The insurers contend that a verdict should have been directed 
for them. 

[1] The contention depends, first, upon a matter of pleading. The policies 
provided double indemnity in case of accidental death, and the petitions sought 
this double recovery. They therefore alleged that the insured was killed by a 
bullet from his own pistol, held in his own hand and accidentally fired. At the 
opening of the trial, and perhaps judging that plaintiffs carried the burden to 
show accident, and therefore must fail, while defendant had the burden of show- 
ing suicide, and perhaps might fail, plaintiffs withdrew the claim of accident 
and for a double liability. There was no formal amendment of the petitions, 
and at the end of the trial defendant urged that, as the pleadings admitted Gregg 
. by his own hand, and the ple iintiffs disclaimed accident, suicide was the in- 

able conclusion. While it is unfortunate that the petitions were not more 
formally amended so that plaintiffs might avoid this inference, we think counsel’s 
disclaimer of accident should be interpreted as disclaiming and carrying with it 
the whole of the paragraph in which accident was alleged, and therefore with- 
drawing the entire allegation that Gregg was killed by his own pistol in his 
own hand. The literal construction of what was done and what was left undone 
would amount to a consent by plaintiffs’ counsel to adverse judgment, but the 
more reasonable construction of what they did is as we have stated. The trial 
court took this view of the matter; and, since amendment of the pleadings was 
then and there permissible at the discretion of the court, we do not see that 
there was any reversible error. The situation is appropriate for the application 
of section 269 of the Judicial Code (U. S. C. tit. 28, § 391 [28 USCA § 391]). 


[2, 3] Defendant’s main contention is that suicide was the only legally per- 
missible inference from the undisputed facts. We had occasion in New York 
Life Ins. Co. v. Ross (C. C. A.) 30 F.(2d) 80, 82, to discuss the effect of the so- 
called presumption against suicide, and particularly its effect when the initial 
burden is on plaintiff to show accidental death. Where the issue of 
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directly involved, but the sole direct issue is suicide or not—upon which 
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issue the insurer carries the burden, both of proceeding with evidence and of 
satisfying the. jury—the insurer must produce evidence reasonably fit to per- 
sus ide that the death was suicidal; and, having done so, if therein or in plain- 
tiff’s proofs there was basis also for the contrary inference, the issue is for the 
jury; anda reviewing court, under the federal rule, cannot balance the inferences 
and say that, in its judgment, the inference of suicide is more reasonable, and 
therefore plaintiff, as a matter of law, must fail. 

[4] The question for the reviewing court must be just the same as in any 
other kind of a lawsuit tried by a jury. Does the evidence, taken in the most 
favorable light for plaintiff, compel all reasonable men to accept the theory of 
suicide? If so, a verdict will be directed for defendant; otherwise not; and 
in this inquiry, as in every other case where the jury may rightfully refuse to 
accept that theory which is the natural and prima facie correct inference from 
all the facts, there must be some other theory fairly reconcilable with the ad- 
mitted facts, and which is reasonably possible rather than merely fantastic. If 
all the facts indicate suicide, and there is nothing reasonably having a substantial 
tendency to show that the death might have occurred in any other way, the 
issue is one of law and not of fact. The cases of Travelers’ Ins. Co. v. McConkey, 
127 U. S. 661, 8 S. Ct. 1360, 32 L. Ed. 308, in the Supreme Court, and Standard 
Life & Accident Ins. Co. v. Thornton (C. C. A.) 100 F. 582, 49 L. R. A. 116, in 
this court, and, so far as we are aware, all well reasoned cases which approve 
or permit a finding that suicide was not the only permissible conclusion, are 
cases where, upon the facts shown, there was some other theory of the cause of 
death which was fairly possible—in other words, such that the support for that 
theory would be substantial evidence, and not a mere scintilla. We take this to 
be the result of the later pertinent cases (see discussion and cases cited in the 
Ross Case, supra). 

[5] In the present case, all the strong lights of the picture show suicide 
Gregg had physical and financial worries, which, judged either by quantity or 
quality, or both, were as great as in many cases where they clearly did furnish 
a suicidal motive. He was last seen alive at breakfast. His office, in a business 
building, consisted of an outer or general room and an inner or private room. In 
the latter, among other things, was a gun case, containing several kinds of guns 
and pistols belonging to the insured, commonly used—or some of them—in hunt- 
ing; and there was also a cot made up for occasional use as a bed. There was 
little other furniture. Gregg’s brother, going in about 9 a. m., found him dead, 
lying at full length on this cot, fully dressed, with his head upon the pillow. His 
right arm was on the cot, or pe rhaps had fallen toward the floor, his left arm 
was lying across his body, his .22 automatic, taken from the gun rack, was lying 
upon the body, an empty cartridge shell was on the blanket at the side of the 
body, blood was coming from the mouth, and there was a .22 bullet hole in the 
rooi of the mouth, ranging upward. Neither the room nor the cot showed 
evidence of disturbance or struggle of any kind. There was no suggestion that 
there could have been any one else with any possible motive for killing him. 
It seemed so obvious that he had killed himself that there was no autopsy, no 
inquest, no public investigation of any kind, and eventually there was an allega- 
tion to that effect deliberately made in all these suits, brought in the interest of 
the policy beneficiaries. It seems to us beyond reasonable dispute that this 
picture compels a conclusion of suicide, unless there are in it shadows which do 
more than indicate possible doubts. Suggestions to this effect are that Gregg’s 
worries were not bad enough to be a very strong motive; that he had not been 
habitually depressed; that the shot might have been fired by some one else; that 
it might have been fired by him but accidentally; and that death might have been 
from natural causes. The first two are not inconsistent with the suicidal intent. 
That some one else fired the shot is a mere possibility, supported by not hing: 
and, in view of the whole situation, it is hardly entitled to be called a possibility. 
Plaintiff's disclaimer of the theory of accident as the basis for double recovery 
is not theoretically inconsistent with reliance upon that same theory as sufficient 
to raise an issue of fact as to suicide, for, theoretically, evidence indicating ac- 
cident may not be strong enough to support plaintiffs’ burden on that issue and 
yet may be strong enough to prevent a directed verdict on the suicide theory; 
but these suppositions do not apply to this case. The idea of an accidental 
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explosion of the cartridge, while Gregg was cleaning the pistol or handling 
it in any other nonsuicidal way, is inconsistent with the outstanding facts. 
The suggestion of death from natural causes is based wholly on the state- 
ment of one of the undertakers that he had seen cases of death from apop- 
lexy when the body looked as this did and which had been followed by some 
kind of a hemorrhage—what, was not very intelligible—producing as much 
blood in the mouth as was here found. He did not see or consider the bullet 
hole in the roof of the mouth, the pistol or the empty shell. There were 
three undertakers and embalmers. One cleaned out the mouth, found the 
22 caliber bullet hole, inserted cotton into the wound, and observed that it 
ranged upward. No one questioned this; the other two were less specific; 
one did not observe the wound, and had no occasion to; the other somewhat 
casually referred to it as an abrasion. In this state of the record, the idea 
of death from apoplexy has no basis. 

Otherwise the doubts as against the suicide theory are only because 
some of the witnesses, under the casual observation which they say was all 
they gave, did not notice some of the things—like powder marks in the mouth— 
which might have existed in a case of suicide. Such imperfections in the 
proofs of one theory have, by themselves, no force to support another theory. 

[6] There was also testimony by a physician, which was offered as expert 
evidence, although no qualification appeared which would enable him to give 
an expert opinion upon the point presented. This witness, in answer to a 
hypothetical question, probably intended to expre$s the opinion that, if Gregg 
had put the muzzle of the pistol in his mouth and fired it, the expansion of the 
gases in the confined mouth space would have injured the mouth tissues and 
thrown the pistol further away than the waist line. These conclusions so 
obviously would or might depend upon conditions which were not stated in the 
hypothetical question, and so lack any persuasive effect upon the issue, that they 
did not justify submission of that issue to the jury. r 

The study and review of the question of what is substantial evidence, as 
well as the comments upon the so-called expert evidence, which were made by 
us in Hardy-Burlingham Mining Co. v. Baker (C. C. A.) 10 F. (2d) 277, 278, 
281, are here applicable. 


lhe judgments in the three cases are reversed, and the cases remanded for 
new trial. 


KELLY v. NEW ENGLAND MUT. LIFE INS. CO. 
District Court, E. D. Pennsylvania. March 19, 1929. 
No. 12638. 

32 Federal Reporter (2d) 611. 

1. INSURANCE—BENEFICIARY HELD NOT ENTITLED TO NOTICE OF 
DEFAULT IN PAYMENT OF PREMIUMS, IN CONNECTION WITH 
NONFORFEITURE PROVISIONS, UNDER LIFE POLICY REQUIRING 
NOTICE TO HOLDER. 

Beneficiary under life policy held not entitled to notice of default, to suspend 
right of election between options under nonforfeiture provisions of policy, as 
holder, since term “holder” as used in policy refers to person who at any par- 
ticular time has interest in the contract of insurance and who is paying the 
premiums as insured or insured’s assignee. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

2, INSURANCE—BENEFICIARY’S RIGHTS DO NOT MAKE HIM OWNER 
OF INSURANCE CONTRACT. 

Beneficiary of insurance policy acquires certain rights in proceeds which 
vest when designation is made, but beneficiary’s rights do not make him owner 
ot insurance contract. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 

At Law. Action by Martha Ellen Kelly against the New England Mutual 
Life Insurance Company. On rule for judgment for want of sufficient affidavit 
of defense. Affidavit of defense held sufficient. 

George J. Edwards, Jr., of Philadelphia, Pa., for plaintiff. 

Fraley & Paul, of Philadelphia, Pa., for defendant. 
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KirKPATRICK, District Judge. The plaintiff’s position in this case is that the 
words, “the holder of this policy,” and “the holder,” in the nonforfeiture pro- 
visions of the policy, mean the beneficiary, or, as she is called in this policy, the 
annuitant; that inasmuch as the nonforfeiture provisions give certain options 
in case of default in the payment of premiums, if the right to such options 
were to be of any value, the beneficiary was entitled to receive notice of such 
default; and that not having such notice, she is now, after the death of the 
insured, entitled to exercise the right of election between the options referred 
to. 

[1] A consideration of the policy makes it clear, however, that the plain- 
tiff’s interpretation of the words, “the holder,’ which is the basis of her whole 
case, cannot be sustained. The plaintiff does not contend, and could not suc- 
cessfully contend, that, as beneficiary, she was entitled to notice of default 
in payment of premiums. New England Mutual Life Ins. Co. v. Clinchfield 
Coal Corp. (C. C. A.) 9 F.(2d) 46, 51. Her rights, if any, in this respect, must 
depend upon whether she is included in the provisions of the nonforfeiture 
clause relating to the holder. But these words plainly refer to that person who 
at any particular time has an interest in the contract of insurance as distin- 
guished from the proceeds; in other words, the person who is paying the pre- 
miums, or, more definitely, the insured or his assignee. 

If the policy be read carefully, it will appear that the word “insured” ap- 
pears twelve times, and the word, “annuitant,” referring to the person to whom 
the proceeds are payable, nine times. Thus, the two parties whom the insur- 
ance company, whose langauge it is, had in contemplation at the time of is- 
suing the policy, were precisely named and distinguished. The policy might, 
however, be assigned later on, and in the nonforfeiture provisions the parties 
had to deal with a situation which might arise under an assignment. The per- 
son paying the premiums at that time might be the insured, or some one else. 
Obviously, “the holder” was adopted as an apt and convenient word to de- 
scribe either of these persons who might be paying the premiums at that time. 

[2] Much of the plaintiff’s argument is directed to the point that the bene- 
ficiary of a policy of insurance has certain rights in the proceeds which vest at 
the time when the designation is made in accordance with the terms of the 
contract. There is no doubt about that proposition. The contract of insurance 
is in ‘this respect sui generis, but the beneficiary’s rights do not in any sense 
make her the owner of the contract. In Chase National Bank et al. v. United 
States, 278 U. S. 327, 49 S. Ct. 126, 73 L. Ed. —, decided by the Supreme Court 
of the United States, January 2, 1929, Mr. Justice Stone points out what the 
rights of the persons paying the premiums are, and leaves no doubt that such 
person is the real owner of the contract. To such a person, the word “holder 
may be more aptly applied than to one who has an interest in the proceeds, 
no matter how well fortified that interest may be. 


In Entwistle v. Travelers’ Ins. Co., 202 Pa. 141, 51 A. 759, the case most 
strongly relied upon by the plaintiff, the policy did not contain any provision 
that, in order to surrender the policy and receive its cash value, the holder had 
to obtain the written consent of the beneficiary. The court in that case was 
therefore faced with the alternative of either construing the word “holder” to 
mean the beneficiary, or, if it construed it to mean the insured, adopting a con- 
struction, which would result in wiping out the interest of the beneficiary. The 
avoidance of sucha _ construction was clearly an important element in the 
court’s decision. In the case now before the court, the nonforfeiture provisions 
carefully preserve the vested interests of the beneficiary. The second option 
is to take paid-up insurance. That of course means insurance in favor of the 
beneficiary. The third option is to take extended term insurance. Again, neces- 
sarily in favor of the beneficiary. The first option, providing for a surrender of 
the policy and the payment of cash, can be exercised only if the beneficiary 
consents in writing. The whole intent of these provisions appears to be to 
give the party with whom the insurance company contracted and whose money 
sustained the policy and kept it in force a large measure of control as to the 
form in which the beneficiary should receive her interest, while at the same 
time preserving her rights in the substance of such interest. 





Life] National Life & Accident Ins. Co. v. Stewart 421 


The construction here given is that adopted in the great majority of de- 
cisions which have come to the attention of the court. Zeigler v. Kansas Life 
Ins. Co., 120 Kan. 252, 243 P. 272, 44 A. L. R. 1367, and the cases there reviewed; 
Travelers’ Ins. Co. v. Healey, 25 App. Div. 53, 49 N. Y. S. 30; Hilton v. New 
York Life Ins. Co., 113 Misc. Rep. 74, 184 N. Y. S. 2, 5; Federal Life Ins. Co. 
vy. Kemp (C. C. A.) 257 F. 265. (The word in this case was owner.) 

[3]. The arguments as to whether this contract was to be performed in 
Massachusetts or Pennsylvania need not be considered. In the first place, the 
Pennsylvania decision (Entwistle v. Travelers’ Ins. Co., supra) relied upon by 
the plaintiff involves the construction of a policy somewhat different in its 
terms from the one here considered, and the issue arose under entirely dif- 
ferent circumstances. In the second place, the point involved here was not con- 
sidered in that decision. Both parties assumed that the word “holder” meant 
the beneficiary, and the only question was, what beneficiaries were included. 
In the third place, even if this were not to be considered a question of general 
or commercial law, there is no long established or well understood rule in Penn- 
sylvania upon the subject; and, lastly, the great weight of authority is to the 
effect that this is a question of general or commercial law as to which the de- 
cisions of the state courts are not binding. A®tna Life Ins. Co. v. Moore, 231 
U. S. 543, 34 S. Ct. 186, 58 L. Ed. 356; Hawkeye Commercial Men’s Ass’n v. 
Christy (C. C. A.) 294 F. 208. This is clearly the holding in this circuit. Meigs 
v. London Assur. Co. (C. C.) 126 F. 781, affirmed (C. C. A.) 134 F. 1021. In 
apparent conflict are Turk v. Newark Fire Ins. Co. (D. C.) 4 F.(2d) 142; Sims 
v. American Cent. Ins. Co. (C. C. A.) 296 F. 115. 


The affidavit of defense is adjudged sufficient. 


NATIONAL LIFE & ACCIDENT INS. CO. v. STEWART. (6 Div. 326.) 
Supreme Court of Alabama. May 9, 1929. 
Rehearing Denied May 30, 1929. 
122 Southern Reporter 621. 

1. INSURANCE—ONE INTIMATELY ASSOCIATED WITH ASSURED 
WAS COMPETENT TO TESTIFY AS TO APPARENT CONDITION OF 
ASSURED’S HEALTH WHEN POLICY WAS ISSUED. 

In action on life policy, witness who was intimately associated with assured 
was competent to testify as to condition of assured’s health when policy was 
issued, as condition appeared to senses of ordinary observer. 

(For other cases, see Insurance, Dec. Dig. § 647.) 

2. INSURANCE—QUESTION WHETHER ASSURED WAS IN SOUND 
HEALTH AT TIME OF DELIVERY OF POLICY HELD FOR JURY 
UNDER EVIDENCE OF SUBSEQUENT DISCOVERY OF TUBERCU- 
LAR CONDITION. 

Question whether assured was in sound health at time of delivery of policy 
as required by terms thereof held question for jury in action on policy, under 
evidence that physician diagnosed assured’s condition as tuberculosis about 
one month after policy was delivered, and that sick benefit claims on another 
policy, notwithstanding their dates, were filed during month succeeding that in 
which policy was delivered. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Jefferson County; J. C. B. Gwin, Judge. 

Action on a policy of life insurance by Jimmy Stewart against the National 
Life & Accident Insurance Company. Judgment for plaintiff, and defendant 
appeals. Transferred from Court of Appeals under Code 1923, § 7326. Affirmed. 

The suit is upon a policy insuring the life of A. G. Stewart, wife of plain- 
tiff, issued August 8, 1927. The insured died September 26, 1927. The defense 
was under a provision of the policy stipulating that insured must be in sound 
health at the time of the delivery of the policy. Defendant introduced in evi- 
dence the certificate of death by the registrar of the county bureau of vital 
statistics, reciting that the cause of death was pulmonary tuberculosis of one 
year’s duration. Defendant also introduced the proof of claim reciting death 
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due to pulmonary tuberculosis, of two months’ duration: according to personal 
knowledge or belief of attending physician. 

Defendant further introduced certain sick benefit certificates filled out by 
the same physician (Dr. McEniry), and used by plaintiff in making claim for 
weckly sick benefits under a policy with the Industrial Life & Health Insurance 
Company, on account of the sickness of insured, which claims or certificates were 
dated, respectively “8/14, 1927”; “8/7, 1927”; “9/8, 27”; “9/1, 27.” Each certifi- 
cate, or claim, recites the first visit of the physician to have been “July, 1927,” 
the name of the injury or disease to have been “Pulmonary T. B.,” and the 
duration from “mo.” (one month) to “2 mo.” (two months.) 

Dr. McEniry testified for defendant that he attended assured in the spring of the 
year (1927) when her child was born, but did not think he “saw her periodically from 
that time to the time of her death—at least not continuously—along”’; that he did not 
know how often he treated her; that the last sickness for which he treated her he di- 
agnosed as pulmonary tuberculosis; that he did not know how long she had been suf- 
fering from that; that he made out the sick benefit certificates for the Industrial 
Company; that he did not know whether he examined her at the time he made out 
the claims or not, but did examine her at some time he visited her, and that the 
statement that assured had tuberculosis is correct, and that assured was in bed at the 
times the claims were invoked or in force; that he had visited assured during 
the time covered by the claims, at other times than when the proofs were made 
out, but did not know whether he was at her house every time he filled out the 
proofs, and would not say whether he saw the patient on either of the dates 
on the proofs. On cross-examination he testified that he diagnosed the woman's 
ailment as tuberculosis and was positive in his own mind that she had pulmonary 
tuberculosis, but that that was just a diagnosis from symptoms, and that he 
did not make an X-ray of her or examine her sputum; that it is frequently the 
case that a person has tuberculosis and does not know it, and that doctors some- 
times say that some symptom is tuberculosis when as a matter of fact it is not, 
and various physicians differ as to disease. Further, that the death certificate 
was made out from information furnished by witness. 

Plaintiff testified that the sick benefit claims were all written at the same 
time, in the middle of September, and that assured was taken sick the last 
of August; that a child was born to assured May 25, 1927, at which time Dr. 
McEniry was called, and that the next time he was called was August 28, 1927; 
that between May 25 and the last of August no other physician visited assured; 
that the condition of her health when the policy was issued was good; that be- 
tween the time her child was born and the time in August when Dr. McEniry 
was called, she did all her housework, and made no complaint of any pain or 
illness expect an awful headache. 

Mathews & Mathews, of Bessemer, for appellant. 

Benton, Bently & Moore, of Besssmer, for appellee. 

THomas, J. [1] There was no error in overruling objections to the questions: 
“What was the condition of her (assured’s) health when the policy was issued?” 
It was a question calling for the obvious facts from one who was intimately as- 
sociated with assured, that it appeared or seemed to be good, apparent to the 
senses of an ordinary observer. Sovereign Camp Woodmen of the World v. 
Hoomes (Ala. Sup.) 122 So; American National Insurance Co. v. Rains, 
215 Ala. 378, 110 So. 606; National Order of Mosaic Templars of America v. 
Lile, 200 Ala. 508, 76 So. 450; Dominick v. Randolph, 124 Ala. 557, 27 So. 481; 
Fountain v. Brown, 38 Ala. 72; Barker v. Coleman, 35 Ala. 221; Wilkinson v. 
Moseley, 30 Ala. 562; Bennett v. Fail, 26 Ala. 605; Milton v. Rowland, 11 Ala. 
732. See, also, Woodward Iron Co. vy. Spencer, 194 Ala. 285, 69 So. 902. 


2] The case was for the jury who had inferences from the evidence that 
the physician diagnosed the fatal ailment of assured about the early part of 
September, 1927, and not before. This was some time after delivery of the 
policy of date of August 8th, and the physician did not say she was so affected 
in August. a 

The case of Southern Life & H. Ins. Co. v. Morgan, 216 Ala. 529, 113 So. 
540, held for the jury bears similarity to the instant case. The witness Stewart 


was positive that all of the sick benefit claims were filled out about the middle 





Life] Sovereign Camp W. O. W. v. Tucker 


of September, and this material question of facts was properly submitted to the 
jury under the rule that obtains. Liverpool & London & Globe Ins. Co. v. 
McCree, 210 Ala. 559, 98 So. 880; McMillan v. Aiken, 205 Ala. 35, 40, 88 So. 
135: American Ry. Express Co. v. Henderson, 214 Ala. 268, 107 So. 746. 

Thus the only controverted fact of whether or not assured had tuberculosis 
on August 8, 1926, the date of her insurance contract with appellant was duly 
submitted; as clearly defined and submitted to the jury by the given instructions. 
The physician states that he came to the conclusion of her condition “at the 
time” that he gave the certificates for sick benefits. He does not locate the 
time; the plaintiff’s evidence fixes that time in September and not August. 

It is true that courts take judicial knowledge that one afflicted with tuber- 
culosis is not in sound health and material to the risk, within the meaning of 
insurance contracts (Brotherhood, etc., v. Riggins, 214 Ala. 79, 107 So. 44; South- 
ern L. & H. Ins. Co. v. Morgan, 21 Ala. App. 5, 105 So. 161; Id., 216 Ala. 529, 
113 So. 540); yet, the evidence of the physician was not such as to show, with- 
out conflict, that assured had tuberculosis on the date of the delivery of the 
policy or certificate of insurance. Southern L. & H. Ins. Co. v. Morgan, supra. 

Refused charges 3, 13, and 15 were respectively embraced in the giveg 
charges. 

There was no error in overruling the motion for a new trial. 

Affirmed. 

Anderson, C. J., and Sayre and Foster, JJ., concur. 


SOVEREIGN CAMP, W. O. W., v. TUCKER. (6 Div. 6.) 
Supreme Court of Alabama. May 23, 1929. 
Rehearing Denied June 20, 1929. 
122 Southern Reporter 807. 
INSURANCE—SUSTAINING DEMURRER TO INSURER’S PLEA SETTING 

UP FAILURE ON RENEWAL, OF LIFE POLICY HELD ERROR. 

In action on life policy, where insurer interposed plea that insured failed to fur- 
nish certificate of good health on renewal of policy precluding policy going into 
effect, and fair construction of plea showed facts set forth therein occurred before 
death of insured, it was error to sustain demurrer to plea, though case was to cer- 
tain extent tried on issue presented by plea, since insurer was entitled to have case 
tried on issues framed by court’s ruling. 

(For other cases, see Insurance, Dec. Dig. § 642.) 

\ppeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action on a policy of life insurance, or benefit policy, by Fannie Tucker against 
the Sovereign Camp of the Woodmen of the World. From a judgment for plain- 
tiff, defendant appeals. Reversed and remanded. 

Defendant’s amended plea 7 is as follows: 

“Defendant says that said Tucker paid to the Clerk of the Local Camp the sum 
of to wit $13.00 or $14.00 as premium or assessments and as consideration for the 
policy contract sued on but that thereafter and some time before the death of 
said Tucker the said local clerk told said Tucker that said policy would not be 
valid unless he Tucker furnished the defendant with a doctor’s certificate certifying 
that he Tucker was in good health; that said Tucker did not furnish said certificate 
of good health and said clerk returned to said Tucker the money so paid as above 
alleged or returned or paid to plaintiff said money and she or said Tucker has re- 
tained said money and neither she nor Tucker has ever paid defendant any other 
money or consideration for said policy contract. 

“Hence said policy contract is without consideration and is void. 

“That plaintiff knew or was informed that said money was the same consider- 
ation her husband had paid for said contract and that she was named as beneficiary 
in said policy.” 

C. H. Roquemore, of Montgomery, for appellant. 

H. M. Abercrombie and Edgar Allen, —_ of aie sen wa: 

"SAYRE A statement of the issues in this cause may be found in the report 
of tana an ‘Ala. 509, 110 So. 901. On that appeal it was held that de- 
fendant, appellant, was entitled to the general affirmative charge—this, on the ground 
that, after the suspension of deceased for the reason that he had failed to pay the 
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assessments necessary to the continued life of the benefit certificate, deceased had 
failed in his efforts to procure a reinstatement, and so that he had no policy at the 
time of his death. 

Special plea 7, as last amended, appears in the report of the case. The trial 
court sustained plaintiff’s demurrer to this plea. Perhaps the plea was not ail it 
ought to have been, but the objection now urged against the sufficiency of the 
plea is that, “For aught that appears from the plea this money was returned to 
the plaintiff after the death of the insured, her husband and after the liability had 
attached.” Neither this nor any other ground which should have been sustained 
was taken in the demurrer on file. Conceding, however, for the argument, that 
some of the grounds stated gave at least a strong hint of the alleged defect, on 
fair construction the plea must be taken to allege that all the facts therein set 
forth occurred before the death of the insured, and, anticipating this conclusion, 
most likely, appellee’s alternative contention is that the case was in fact tried as 
upon the issue presented by this plea. The facts alleged in this plea were very 
clearly proved with this exception, that defendant offered no evidence that its 
local clerk told Tucker [insured] that the policy—meaning the renewal policy in 
suit which defendant’s local clerk had delivered to insured—would not be valid un- 
less he (Tucker) furnished the defendant with a doctor’s certificate certifying that 
he (Tucker) was in good health. Plaintiff was allowed, over defendant’s objection, 
to testify that defendant’s local clerk said nothing to insured about a health certifi- 
cate, but if defendant offered any evidence to the contrary, it does not appear in 
the bill of exceptions which purports to contain all the evidence. Defendant was 
entitled to have the case tried on the issues as the court’s ruling had caused them 
to be framed. In this state of the record it cannot be affirmed that the parties tried 
the case in the court below as if the issues defendant sought to raise by plea 7 were 
before the court. It results that for error in sustaining the plaintiff’s demurrer to 


defendant’s plea 7 the judgment must be reversed. 


The record is in such shape that we think it best not to discuss other assign- 
ments of error. 


Reversed and remanded. 
Anderson, C. J., and Thomas and Brown, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. JACKSON et ux. (No. 272.) 
Supreme Court of Arkansas. April 22, 1929. 
16 Southwestern Reporter (2d) 469. 

1. INSURANCE—EVERY ONE HAS INSURABLE INTEREST IN HIS OWN 
LIFE AND MAY TAKE OUT POLICY THEREON, NAMING ANY PER- 
SON HE DESIRES AS BENEFICIARY. 

Every person has an insurable interest in his own life and may take out a pony 
thereon, naming any person he desires as his beneficiary, whether or not latter has 
insurable interest in insured’s life. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE—LIFE POLICY, TAKEN OUT BY INSURED, WHO PAID 
FIRST PREMIUM, HELD NOT AVOIDED BY BENEFICIARY’S SUB- 
SEQUENT PAYMENT OF PREMIUMS AND CHANGE OF BENEFI- 
CIARY WITHOUT PREVIOUS AGREEMENT WITH INSURED. 
Life insurance policy, issued on application of insured, who paid first premium, 

being valid at its inception, was not rendered void by facts that beneficiary, who 

was insured’s stepson, afterward paid premiums and policy was transferred to his 
wife as beneficiary by consent of all parties, in absence of previous agreement be- 
tween insured and original beneficiary. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

3. APPEAL AND ERROR—APPELLANT CANNOT COMPLAIN OF ERROR 
IN INSTRUCTIONS MORE FAVORABLE TO HIM THAN FACTS JUS- 
TIFIED. 

Appellant is in no position to complain of error in instructions more favorable 
to him than the facts justified. 

(For other cases, see Appeal and error, Dec. Dig. § 1033[5].) 

Appeal from Circuit Court, Woodruff County; W. D. Davenport, Judge. 

\ction by Will Jackson and wife against the National Life & Accident In- 
surance Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 
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J. F. Summers, of Augusta, for appellant. 

W. J. Dungan, of Augusta, for appellees. 

McHaney, J. On February 14, 1927, appellant issued a policy of life insurance 
in the sum of $280 on the life of Lula Jackson, in which the appellee Will Jackson 
was named as beneficiary. Will Jackson was the insured’s stepson, and Lena Jack- 
son is his wife. The policy was issued upon an application therefor by Lula Jack- 
son, whose name was signed thereto by Lena Jackson because Lula was unable’ to 
write. The insured and the appellees are all colored. Only three persons testified 
regarding the payment of the first premium thereon, the appellees, both of whom 
testified that they did not pay for it, and the agent who took the application testi- 
fied that he was not sure who paid the first premium. We therefore think it fair 
to assume, and that the jury must have found, that the insured paid it. On March 
ist, after the date of issue, the beneficiary in the policy was changed by consent of 
all parties from Will Jackson to Lena Jackson, and thereafter, on April 27th, the 
insured died. Proof of loss was furnished, demand for payment made, which was 
refused, and this suit followed. There was a verdict and judgment for appellees 
for the amount of the policy. 

[1] The only ground relied upon for a reversal of the judgment is that neither 
of the appellees had any insurable interest in the life of Lula Jackson, and that the 
contract of insurance was a wagering contract, which is against public policy and 
void under the rule in this state. Conceding that neither of the appellees had an 
insurable interest in the life of the insured, it does not necessarily follow that the 
policy is void. It is well established that every person has an insurable interest in 
his own life, and that he may take out a policy on his own life, naming any person 
he desires as his beneficiary. McRae v. Warmack, 98 Ark. 52, 135 S. W. 807, 33 L. 
R. A. (N. S.) 949; Langford v. National Life & Accident Ins. Co., 116 Ark. 527, 
173 S. W. 414, Ann. Cas. 1917A, 1081. In the latter case this court quoted from 
Cooley’s Briefs on the Law of Insurance, vol. 1, p. 252, as follows: “That one has 
an insurable interest in his own life is an elementary principle as to the existence of 
which the cases are unanimous. It follows, therefore, that one may take out a policy 
of insurance on his own life and make it payable to whom he will. It is not neces- 
sary that the person for whose benefit it is taken should have an insurable interest.” 

[2] We think this case is ruled by that of Langford v. National Life & Accident 
Ins. Co., supra. It was held in that case that, if a policy of life insurance is 
valid at its inception, it does not after become valid for the reason that the bene- 
ficiary who has no insurable interest, after the insured quit paying the premium, 
pail same to the death of the insured. It was there said: “The beneficiary being 
without fraud in procuring the issuance of the policy, and the contract being valid, 
no ground of public policy would prevent her keeping the contract alive for her own 
a ae Matlock v. Bledsoe, 77 Ark. 60, 90 S. W. 848. 

» here the policy was valid at its inception, at the time it was issued, in which 
will i ickson was named as the beneficiary. There is no proof that there was any 
agreement between Will Jackson and the insured that he should pay the premiums 

the policy, and the fact is that he did not pay the first premium thereon. The 

that he thereafter paid the premiums, and that the policy was transferred to 
na Jackson as beneficiary, did not have the effect of vaidiion it, as there was no 
lous agreement between the insured and them that they should do so. 

[3] We have examined all the instructions in the case and find them to be in 
harmony with the law as herein announced applicable to wagering contracts. They 
were perhaps more favorable to the appellant than the facts justified, but if an 


error was committed in this regard, appellant is in no position to complain. 
‘Judemeas affirmed. 


MANDEVILLE MILLS et al- v. MILAM. (No. 19284.) 
Court of Appeals of Georgia, Division No. 2. May 20, 1929. 
148 Southeastern Reporter 418 
(Syllabus by the Court.) 
INSURANCE—EMPLOYEE’S NOTE TO EMPLOYER BEFORE ENTER- 
ING EMPLOYMENT FOR DEBT UNCONNECTED THEREWITH 
HELD NOT DEDUCTABLE FROM GROUP POLICY TO EMPLOY- 
ER FOR EMPLOYEE’S BENEFIT (Civ. Code 1910, §§ 4266, 4268, subd. 1). 
Where, in a group insurance policy issued to an employer for the benefit 
of employees who received certificates showing the amount of insurance 


1 
only 
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to each and the name of the beneficiary thereof, it was provided that on the 
death of any insured employee the insurance so written upon his life should 
be payable to the employer, but that “said employer, after reimbursing itself 
for any cash advance made by said employer to and for the insured as shown 
by its books or records, or for any promissory notes of the insured in favor of 
the employer, or for any bills paid by said employer either before or after the 
death of the insured for medical attention to the insured and funeral and burial 
expenses, shall pay the balance, if any, to the beneficiary or beneficiaries es- 
pecially designated by the insured, approved by the employer, and filed at the 
home office of the company,” and where, in a certificate issued to a particular 
employee, his wife was designated as beneficiary, in a suit upon the policy by 
such beneficiary against the insurer and the employer, following the death of 
the plaintiff's husband, the provision as to the employer’s right to reimburse 
himself “for any promissory notes of the insured in favor of the employer” 
should not be so interpreted as to include a note in his favor executed by 
such employee before entering the service of such employer and for a debt 
in no wise connected therewith. 

(For other cases, see Insurance, Dec. Dig. § 585{[1].) 

Error from City Court of Carrollton; Leon Hall, Judge. 

Suit by Mrs. Jennie Lou Milam against the Mandeville Mills, a corporation, 
and another. Judgment for plaintiff, and defendants bring error. Affirmed. 

Mrs. Jennie Lou Milam, as beneficiary, brought suit against Etna Life 
Insurance Company and Mandeville Mills, a corporation, upon a policy of in- 
surance issued upon the life of her husband on what is known as the “Group 
Policy Plan,” under which separate certificates were issued to the various per- 
sons whose lives were insured by the policy. The certificate to the plaintiff’s 
husband was issued on August 1, 1927, while he was in the service of the Mande- 
ville Mills, and was in the sum of $1,000. The case was tried in the court below 
upon an agreed statement of facts, and resulted in a judgment in favor of the 
plaintiff against Mandeville Mills for $982.70, this being the full amount sued for 
less certain deductions assented to by the plaintiff. The defendants then, by 
direct bill of exceptions, brought the case to this court, and the sole question 
for determination is whether the defendant employer, through whom the in- 
surance was payable, had the right to deduct the amount of a certain note due 
to it by the insured before settling with the beneficiary: 

The master contract or policy was made between the employer and the 
insurance company, and the certificate in suit, issued and signed by the employer 
upon the basis thereof, recited that “under and subject to the terms and condi- 
tions of said policy, and the application therefor, the life of H. J. Milam, an 
employee, is insured for the sum of One Thousand Dollars,” and named the 
plaintiff, his wife, as the beneficiary. The certificate further provided that the 
insurance might be terminated whenever the employee for any reason ceased to 
be “in the employ of said employer.” The main policy was issued upon an appli- 
cation signed by the employer, which stated that the proceeds should be payable 
to the employer, but that “said employer, after reimbursing itself for any cash 
advances made by said employer to and for the insured as shown by its books 
or records, or for any promissory notes of the insured in favor of the employer, 
or for any bills paid by said employer either before or after the death of the 
insured for medical attention to the insured and funeral and burial expenses, 
shall pay the balance, if any, to the beneficiary or beneficiaries especially desig- 
nated by the insured, approved by the employer, and filed at the home office 
of the company. * * * Payment by the company to the employer shall be in full 
satisfaction of every obligation of said company.” ‘The policy was intended only 
for employees, and was payable “as requested in the application,” which was 
expressly made a part of the contract. The premiums were paid by the employer, 
but deducted from the wages of the employees. 


The insurance company pleaded that it had paid the face amount of the 
policy to the employer in satisfaction of .its liability. The defendant employer 
set = that, at the time of the insured’s death, he was indebted to it in the sum 
of $365.31 principal and $274.66 interest, upon a promissory note executed by 
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him in 1920, and also for certain other items amounting to $17.30 (about which 
there is no controversy), and that this defendant was entitled to retain the aggre- 
gate of such indebtedness, to wit, $657.27, out of the proceeds of the policy, after 
deducting which there would remain a balance of $343.40 due to the plaintiff 
beneficiary, which balance the defendant tendered into court with its answer. 
One of the facts admitted in the agreed statement was that the note referred 
to in the answer of Mandeville Mills, the employer, “was for fertilizer purchased 
from the Mandeville Mills prior to the time he was employed by the said 
Mandeville Mills, and before the issuance of the policy.” It was contended on 
the part of the plaintiff that this note. was not “deductible,” and this was the 
only issue upon the trial. 

Bryan & Middlebrooks, of Atlanta, and R. D. Jackson, Saml. J. Boykin, 
and Boykin & Boykin, all of Carrollton, for plaintiffs in error. 

Smith & Millican, Smith & Taylor, and Willis Smith, all of Carrollton, for 
defendant in error. 

BELL, J. (after stating the foregoing facts). We think the court properly 
rendered judgment in favor of the plaintiff for the entire amount of the policy, 
less the items of $17.30, about which there was no controversy. The question 
presented is not without difficulty, and the fair and able counsel for the respective 
parties have very frankly declared their inability to cite any case bearing directly 
upon the point, although counsel for the plaintiff in error offer certain cases as 
supporting, by analogy at least, their contention that the defendant employer 
was entitled to retain the amount of the note before settling with the beneficiary. 
Among these cases are such as Exchange Bank of Macon v. Loh, 104 Ga. 446, 
31 S. E. 459, 44 L. R. A. 372, in which it was held that a creditor may insure the 
life of his debtor for the purpose of securing the payment of the indebtedness, 
and Washington Exchange Bank v. Smith, 149 Ga. 650, 101 S. E. 769, in which 
it was ruled, in effect, that the provision in a note that any excess of security 
upon such note shall be applicable to any other note or claim held by the payee 
against the maker gave to the payee the right to apply to another note, pre- 
viously executed between the parties, any excess of the security pledge or con- 
veyed to secure the note containing such stipulation. 

In our opinion, none of such cases go sufficiently to the question now under 

isideration to be satisfying, even if they are to some extent persuasive. It 
seems that aid to a proper determination of the question in hand can be had 
only from the settled rules of construction which are applicable generally in the 
interpretation of contracts. The cardinal rule of construction, to which all others 
are subordinate, is to ascertain the intention of the parties, and, in order to do 
this, the language of the agreement should be considered in the light of the 
attendant and surrounding circumstances. The court should place itself as 
nearly as possible in the situation of the parties in seeking the true meaning and 
the correct application of the language of the contract. Civil Code 1910, §§ 4266, 
4268, subd. 1; Bridges v. Home Guano Co., 33 Ga. App. 305, 309, 125 S. E. 872; 
is-€. J. S42 

If a policy or contract of insurance is fairly susceptible of more than one 
construction, the interpretation most favorable to the insured will be given effect. 
Columbia Casualty Co. v. Rogers, 157 Ga. 158, 121 S. E. 224; Penn Mutual Life 
Ins. Co. v. Milton, 160 Ga. 168 (1), 127 S. E. 140, 40 A. L. R. 1382. As to a group 
policy this rule should inure to the benefit of the several individuals for whose 
protection the policy was issued, and not to the advantage of the nominal party— 
as in this case the employer, to whom the policy is made payable, since the several 
holders of the certificates issued upon the basis of the main contract are the 
parties chiefly interested. While, as stated above, the principal contract was 
between the company and Mandeville Mills, the protection was intended mainly 
for the employees, and any uncertainties or ambiguities in the contract having 
reference to the respective rights of the employer and employee should be con- 
strued favorably to the latter. One of the reasons for this view is that the 
contract was apparently the result of negotiations between the insurance com- 
pany and the employer, without consultation with the employees as to the lan- 
guage to be used; and in such circumstances, if words of uncertain meaning 
have been adopted, it is) only fair that even as between the employer and 
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employee the doubt should be resolved against the former as one of the authors 
of the instrument. Candler Investment Co. v. Cox, 4 Ga. App. 763 (1), 62 S. E. 
479; A&tna Insurance Co. v. Lipsitz, 130 Ga. 170 (2), 60 S. E. 531, 14 Ann Cas. 
1070; Moorefield v. Fidelity Mutual Life Ins. Co., 135 Ga. 186 (2), 69 S. E. 119; 
13 C. J. 542. 

Another important factor to be considered is the object and purpose of the 
agreement. We think it evident that a group policy of insurance obtained by an 
employer for employees is intended for the protection of the employees as a 
class, especially where the policy provides that only the employees shall be 
eligible to obtain certificates thereunder, and we are persuaded that it was not 
the purpose of the instant to provide a means whereby the employer might 
collect from the employee an indebtedness which existed previously to the 
assumption of such relation between them. Such a construction of the policy 
would tend to make of it an instrument whereby the employer would be enabled 
to collect pre-existing insolvent debts, whereas the employee was doubtless moved 
to enter the compact out of a desire to make provision for his family or 
dependents, in case of death, and this fact must have been known to the employer. 

The construction contended for by the employer in this case would seem to 
be subversive of the controlling purpose which the parties had in mind at the 
time the insurance was issued. If the note which the defendant held against 
Milam had amounted to as much as the face of the certificate, the insurance 
would have been entirely for the protection of the employer, as between that 
party and the beneficiary, and in that case the plaintiff could have been classed 
as a beneficiary in name only; whereas the employee undoubtedly was intending 
to procure insurance for the plaintiff’s benefit irrespective of any indebtedness 
which existed against him and in favor of the defendant, at the time of his 
employment. 

The language preceding, as well as that which immediately follows the 
provision relied on, plainly has reference to indebtedness connected with, or 
incident to, the employment, and the particular descriptions, as “cash advances 
made by said employer * * * as shown by its books or records,” and as “any 
bills paid by said employer * * * for medical attention to the insured and funeral 
and burial expenses,” should have some weight in ascertaining the meaning of 
the more general terms which are used in the same connection. Fleming v. City 
of Rome, 130 Ga. 383, 387, 61 S. E. 5. 

The note in question was not a note in favor of the maker’s “employer” 
at the time it was executed, but the payee became his employer afterwards. We 
think it was not the intention of the policy to protect a note which not only 
was executed prior to the employment, but was based upon a consideration 
entirely foreign thereto. 

In this view it is unnecessary to decide whether, under the provisions of the 
particular policy, the defendant could have deducted the amount of the note, if 
the policy had been payable to the insured’s estate, and not to another person 
as beneficiary. See, in this connection, Jefferson Standard Life Ins. Co. v. Ran- 
kin, 39 Ga. App. ——, 147 S. E. 157. 

Judgment affirmed. 

Jenkins, P. J., and Stephens, J., concur. 


GUTER v. SECURITY BEN. ASS’N. (No. 19366.) 
Supreme Court of Illinois. April 20, 1929. 
As Modified on Denial of Rehearing June 7, 1929. 
166 Northeastern Reporter 521. 

1. INSURANCE—PLAINTIFF MADE OUT CASE BY INTRODUCING 
BENEFIT CERTIFICATE, PROVING INSURED’S DEATH, AND GIV- 
ING OF NOTICE AND PROOF OF DEATH. 

In action on benefit certificate on life of plaintiff's brother, plaintiff made out 
case by introducing benefit certificate, proving death, giving of notice, and proof of 
death. 


(For other cases, see Insurance, Dec. Dig. § 819[1].) 
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2. INSURANCE—BURDEN OF PROOF, UNDER DEFENDANT’S PLEAS 
THAT INSURED’S STATEMENTS IN APPLICATION: FOR LIFE IN- 
SURANCE WERE UNTRUE, WAS ON PLAINTIFF. 

In action on benefit certificate, burden of proof, under pleas setting up affirma- 
tive defenses that insured’s answers and statements in application were untrue, was 
on plaintiff. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

3. INSURANCE—SUBORDINATE LODGE OF MUTUAL BENEFIT SO- 
CIETY IS AGENT OF SUPREME LODGE, NOTWITHSTANDING BY- 
LAWS TO CONTRARY. 

Subordinate lodge or council of mutual benefit society is agent of supreme lodge 
or council, notwithstanding declarations of by-laws of society to contrary. 


(For other cases, see Insurance, Dec. Dig. § 724[1].) 


4, INSURANCE—RESTRICTION ON POWER OF AGENT TO WAIVE 
CONDITIONS OF CONTRACT OR ON MANNER OF WAIVER IS 
CONDITION WHICH MAY ITSELF BE WAIVED BY MUTUAL BENE- 
FIT ASSOCIATION. 

Restriction on power of agent of benefit society to waive any conditions of con- 
tract or on manner of their waiver is condition which may itself be waived by mu- 
tual benefit association. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

5. INSURANCE—NOTICE TO AGENT AT TIME OF APPLICATION FOR 
INSURANCE OF FACTS MATERIAL TO RISK IS NOTICE TO IN- 
SURER, AND WILL PREVENT FORFEITURE FOR CAUSES WITHIN 
AGENT’S KNOWLEDGE. 

Notice to agent at time of application for life insurance of facts material to 
risk is notice to insurer, and will prevent it from insisting on forfeiture for causes 
within such agent’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

6. INSURANCE—INSURER WAS NOT PERMITTED TO INSIST STATE- 
MENTS IN APPLICATION WERE WARRANTIES, FALSITY OF 
WHICH FORFEITED POLICY, WHERE INSURER’S AGENT WROTE 
THEM IN LIEU OF FACTS DISCLOSED BY INSURED. 

Insured held not permitted to insist that statements in application for life in- 
surance were warranties, falsity of which forfeited policy, where such statements 
were rio of insurer’s agent, put in by him in lieu of facts disclosed to him by 
insured. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

7, INSURANCE—IN ACTION ON LIFE POLICY, EVIDENCE THAT IN- 
SURED’S AGENT PUT FALSE STATEMENTS IN APPLICATION, IN 
LIEU OF FACTS DISCLOSED BY INSURED, HELD IMPROPERLY 
EXCLUDED. 

In action on benefit certificate, in which defendant claimed that insured’s 
answers and statements in application were untrue, plaintiff’s tsestimony that the 
examining doctor, insured’s agent, put false statements in application, in lieu of 
facts disclosed to him by insured, and did not read application over to insured or 
plaintiff, the beneficiary, held improperly excluded. 

(For other cases, see Insurance, Dec. Dig. § 818[1].) 

_Error to Second Branch Appellate Court, First District, on Appeal from Su- 
perior Court, Cook County; M. L. McKinley, Judge. 

Action bv Stella Guter against the Security Benefit Association. Judgment for 
defendant was affirmed by the Appellate Court, and plaintiff brings certiorari. \ Re- 
versed and remanded. pena. 

Harry H. Felgar, of Chicago, for plaintiff in error. 

A. W. Fulton and S. J. Fulton, both of Chicago, for defendant in error. 

Hearp, J. Defendant in error, the Security Benefit Association, a mutual bene- 
fit society, recovered a judgment of nil capiat upon an instructed verdict in a suit 
brought against it in the superior court of Cook county by plaintiff in error, Stella 
Guter, on a benefit certificate on the life of her brother, Frank Guter. On appeal 
to the Appellate Court for the First district the judgment was affirmed. The cause 
is now here by leave of this court upon certiorari. 
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The declaration was in the usual form used in a suit of this character, and 
alleged the issuance of the benefit certificate to Frank Guter, in which defendant in 
error promised to pay, in case of his death, certain death benefits to plaintiff in 
error, and that upon his death plaintiff in error had made proof of death and de- 
manded payment, which had been refused. Defendant in error did not file the 
general issue to the declaration, but filed six special pleas setting out affirmative de- 
fenses. Defendant's six special pleas of defense were that Frank Guter’s answers 
and statements in his application, which he warranted as true, and on which war- 
ranty defendant relied as true, or it would not have issued the policy, were untrue, 
to wit: 

First plea. He stated his mother died of pneumonia, sick one week, while his 
mother and father both died of tuberculosis. 

Second plea. The neither of his parents had been afflicted with tuberculosis, 
while both died of tuberculosis. 

Third plea. That for two years prior to his application he had not lived with, 
nursed, or associated with any one afflicted with tuberculosis, while he had in said 
period resided and associated with his father, who was so afflicted. 

Fourth plea. That he was in good health at the making of the application, while 
he was not, but was afflicted with tuberculosis. 

Fifth plea. That he had not been under the care of or consulted a physician or 
surgeon for seven years, while he had consulted certain physicians concerning him- 
self within seven years. 

Sixth plea. That he warranted he was in sound physicial and mental condition, 
while he was not sound, but afflicted with tuberculosis. 

[1,2] Plaintiff in error filed a replication, in which she alleged that she ought 
not to be barred from having her action “because she says that the execution of said 
policy, and the application for same by said deceased, was obtained fairly and not 
by fraud and circumvention of the plaintiff or said deceased, nor of any facts un- 
known to the defendant in matter and form as the defendant has above in that plea 
alleged.” No demurrer was filed to this replication or to any pleading in the case. 
The pleadings in effect admitted a prima facie case in plaintiff in error. The issue 
as made by the replication and pleas was whether or not “the execution of the 
policy and the application for the same by the deceased was obtained fairly, and 
not by the fraud and circumvention of the plaintiff or said deceased nor of any 
facts unknown to the defendant.” Plaintiff in error made out a case by introducing 
the benefit certificate, proving the death, the giving of notice, and proof of 
death. The burden of proof, under the pleas, was upon plaintiff in error. 

Preceding Guter’s signature in the application was the following: “As a con- 
sideration for the issuance to me of a beneficiary certificate by the Security Benefit 
Association as herein applied for, I warrant that the foregoing answers and state- 
ments are true, full and correct, and I agree that the said answers and statements 
shall be held to be warranties. I further agree that this application shall be con- 
sidered a part of my beneficiary certificate, and, together with the constitution and 
laws of the society, shall constitute my contract for protection with the society. I 
further declare and agree that I have verified each of the foregoing answers and 
statements from 1 to 22, inclusive, and I know and understand the same and that 
the answers and statements as written herein are as given by me. As a further 
consideration for the issuance of a beneficiary certificate to me, I warrant that I am 
now in sound physical condition.” : 

The benefit certificate was delivered to the insured, and it went into effect Sep- 
tember 25, 1925. Guter died May 21, 1926, having been a member of the association 
7 months and 26 days. His death certificate was introduced in evidence, and showed 
that he died of tuberculosis of 8 months’ duration, disease contracted at home. The 
death certificate of John Guter, father of deceased, was admitted in evidence, and 
shows that he died April 2, 1925, aged 47, of tuberculosis, duration of 1 month and 
21 davs, contracted at home. .The death certificate of Anna Guter, the mother of 
deceased, shows she died April 29, 1918, of tuberculosis, “duration three days; con- 
tributory disease, left-sided pleurisy, duration —— days.” 

Defendant in error introduced its by-law, stating no officer or member of a lo- 
cal lodge had power or authority to waive any provisions of a contract, and that 
notice to a subordinate lodge or its officers or members or any other person should 
not be considered notice to officers of the association. An examiner for the asso- 
ciation testified that defendant in error would not admit persons when there were 
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two cases of tuberculosis in the same family. The application contained the state- 
ments which are alleged in defendant in error’s pleas to have been falsely made. 
In rebuttal, plaintiff in error testified that her father, during his lifetime, had been 
a member of the lodge issuing the benefit certificate; that at the time of the ap- 
plication she was 19 years of age and Frank Guter 16; that her father was taken 
to the hospital the day after he was taken sick; that the only time Frank was ever 
sick or had a doctor was just before he left for the hospital; that, when Frank 
joined the lodge, Dr. Orzynski (the medical examiner for the local lodge, who was 
admitted upon the trial to be the agent of defendant in error), who examined him, 
filled in all the writing in the application but the signatures; that before the doctor 
wrote down the answers he just asked her brother the questions and put down the 
answers; that she was present and heard the questions and answers. She was asked 
the question, “Did you hear the doctor ask Frank what his mother died of?” The 
question was objected to “on the ground that this is a part of a written contract and 
cannot be attacked in this manner. The beneficiary who is suing in this case was 
present and put her signature on this application as a witness. The verity of a 
document cannot be attacked in this manner.” The court sustained the objection 
to the question, but permitted the witness, in the absence of the jury, for the pur- 
pose of making the record, to be examined, and thereupon she testified that she 
heard the doctor ask Frank what his mother died of, and that Frank’s answer was, 
“Tuberculosis ;” that, when they came into the doctor’s office, she told him that both 
her parents died of tuberculosis, and asked if they would have any trouble if either 
of them died, because she knew of societies that would not accept members in that 
case; that the doctor told her that would make no difference whatever; that he said 
he would put down that the father died of pneumonia instead of tuberculosis, but 
that he did not do so; that they did not know anything about the rules of the society, 
and thought the doctor knew more about them-than they did; that neither she nor 
he: brother read the paper; that the first time that she saw what the doctor had put 
in it was here in court; that the doctor did not read the paper over to them or ask 
either of them to read it; that she thought the doctor was writing just what they 
were telling him; that, after the questions were answered, the paper was on the desk, 
and the doctor just showed them where to sign; and that he took the paper away. 
[3-7] It is contended by plaintiff in error that the court erred in sustaining de- 
fendant in error’s objection to the proffered testimony. A subordinate lodge or 
council of a mutual benefit society is the agent of the supreme lodge or council, not- 
withstanding the declarations of the by-laws of the society to the contrary, and a 
restriction upon the power of an agent of a benefit society to waive any of the con- 
ditions of the contract or upon the manner of their waiver is a condition which may 
itself be waived by a mutual benefit association. Dromgold v. Royal Neighbors, 
261 Ill. 60, 103 N. E. 584; Zeman v. North American Union, 263 Ill. 304, 105 N. E. 
22. The rule as to what constitutes a warranty in an application for a mutual benefit 
certificate differs where the application is filled out and the questions answered by 
the insured, and where the questions are asked and the application is filled out by 
an agent of the societv, and in the former case, where the answers are false, and 
no information as to their falsity is given to the agent, the benefit certificate may 
be declared void by the society. This rule, however, does not apply to the latter 
case. Notice to the agent, at the time of the application for the insurance, of facts 
material to the risk, is notice to the insurer, and will prevent it from insisting 
upon a forfeiture for causes within such agent’s knowledge. The insurer is not 
permitted to insist that statements in an application are warranties, the falsity of 
which forfeits the policy, where such statements are those of the agent, put in by 
him in lieu of the facts disclosed to him by the insured. Provident Sav. Life Assur. 
Soc. v. Cannon, 201 Ill. 260, 66 N. E. 388; Phenix Ins. Co. v. Hart, 149 Ill. 513, 36 
N. E. 990; Home Ins. Co. v. Mendenhall, 164 Ill. 458, 45 N. E. 1078, 36 L. R. A. 
374; Phenix Ins. Co. v. Stocks, 149 Ill. 319, 36 N. E. 408; Royal Neighbors v. Bo- 
man, 177 Ill. 27, 52 N. E. 264, 69 Am. St. Rep. 201; Teutonia Life Ins. Co. v. Beck, 
74 Ill. 165. This case differs from Feder v. Midland Casualty Co., 316 Ill. 552, 147 
N. E. 468, where it was held that the waiver by the defendant of the performance 
of conditions precedent to its liability must be alleged and cannot be proved under 
an issue alleging performance. In the instant case, the waiver was not of a condi- 
tion precedent to liability. It is admitted by defendant in error that plaintiff in 
error made out a prima facie case. The waiver was of a right to declare a for- 
feiture of the contract. . While the replication in the case was inartistically drawn, no 
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demurrer was filed thereto, but issue was joined, and under the authorities above 
cited the evidence which plaintiff in error sought to introduce was pertinent to the 
issues, and the court erred in sustaining the specific objection made thereto. 


The judgment of the superior court of Cook county is reversed, and the cause 
remanded. 


Reversed and remanded. 





METROPOLITAN LIFE INS. CO. v. TRUNICK’S ADM’R. 
Court of Appeals of Kentucky. March 15, 1929. 
As Modified, on Denial of Rehearing, May 24, 1929. 
16 Southwestern Reporter (2d) 759. 

2. INSURANCE—FALSE SETTLEMENTS INSERTED BY INSURER'S 
AGENT WITHOUT KNOWLEDGE OR CONSENT OF INSURED ARE 
NOT AVAILABLE TO INSURER, IN ABSENCE OF COLLUSION. 
False statements inserted in policy or application by agent for insurer 

without the knowledge or consent of the insured or contrary to statements 

actually made by the insured, and about which he was specifically inquired, are 
not available to insurer, unless evidence is sufficient to show collusion between 
agent and insured whereby insurer is deceived into issuing policy. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

Appeal from Circuit Court, Jefferson County, Common Pleas Branch, Fourth 
Division- 

Action by Celester Trunick’s administrator, Ben J. Johnson, against the 
Metropolitan Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed, with directions. 

William Marshall Bullitt, Leo T. Wolford, and Bruce & Bullitt, all of Louis- 
ville, for appellant. 

Robert Hubbard, of Louisville, for appellee. 

Tuomas, J. Celester A. Trunick, a midwife by profession, died intestate and a 
resident of Louisville, Ky., on May 15, 1925. She was 62 years of age at the 
time of her death, and on November 17, 1924, she made written application to 
appellant and defendant below, Metropolitan Life Insurance Company, for two 
industrial insurance policies on her life of $200 each payable to her estate, and 
on December 15 thereafter the policies were issued and delivered. This action 
was filed in the Jefferson circuit court by appellee and plaintiff below, Ben J. 
Johnson, as her qualified personal representative, to recover the amount of the 
two policies which defendant refused to pay because of material false statements 
contained in the written applications as an inducement for it to issue the policies. 
It defended upon that ground, and in its answer set out the false statements 
relied on, among which was that the insured had never been afflicted with 
cancer, when in truth and in fact she was so afflicted and was treated therefor 
in July, 1924, and up to a short while before the date of the applications, and 
that other false answers concerning her health, treatment by physicians, and 
tonfinement in hospitals were also relied on. The reply denied that the in- 
sured made such statements, answers, or representations, and denied that the 
applications were read to her; but plaintiff nowhere in that pleading, or in any 
other, alleged any fraud on the part of defendant’s agent who solicited and 
procured the insurance. In other words, the reply was, in legal effect, no more 
than a denial that the statements were made, althought it was conceded that 
the insured, who could not write, procured her daughter to subscribe her name 
to the applications and to which the latter made her mark, and the proof con- 
clusively established such to be the fact. The reply also sought to avoid some 
of the relied on statements by averring that defendant’s agent knew that in- 
sured had been confined in an infirmary for a short while during the summer 
of 1924 and that she had been given electrical treatments for some sort of 
ailment, but there was no effort to plead that the agent: knew anything con- 
cerning the nature of such affliction, much less that it was a cancer. 

[1] Proper pleadings made the issues, and upon the first trial the court sus- 
tained defendant’s motion for a peremptory instruction, but later sustained plain- 
tiff’s motion for a new trial and set aside the verdict returned and the judgment 
rendered on that hearing, to which defendant objected and excepted, and it then 
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filed its bills of exceptions and evidence. At a second trial the court overruled 
defendant’s motion for a peremptory instruction and instructed the jury to find 
for plaintiff the amount of the policies, unless it believed that the alleged false 
statements (setting them out) were made by the insured, in which event the 
verdict should be for defendant, unless, further, that the jury should believe 
from the evidence that the agent of defendant made the statements without 
asking insured anything with reference thereto, and that she signed the appli- 
cations without reading them or having them read to her, in which latter event 
the jury was instructed to find for plaintiff. In other words, the instruction 
submitted to the jury facts in avoidance of the statements contained in the 
applications, as constituting either a waiver by defendant or an estoppel against 
it through fraudulent conduct of its agent in inserting the statements in the ap- 
plications, without any pleading relying upon any such avoiding facts, and which 
in effect was a holding that such avoiding facts could be proven by plaintiff 
and he obtain the benefit of them under a general denial that the statements 
were made by his decedent, notwithstanding it was admitted that she in a re- 
cognized legal manner subscribed her name to the applications containing them. 

[2] In an effort to sustain the judgment, learned counsel for plaintiff cites and 
relies on a number of opinions of this court wherein it appeared that the false 
statements rendering the policies void, and relied on by defendant in defense 
of the action based upon the policies, were either inserted by the agent without 
the knowledge or consent of the insured and of his own accord or volition, or 
by his writing in the policy or application statements contrary to those actually 
made by the insured and about which he was specifically inquired. There 1s 
no doubt that under such conditions the relied on false statements are not 
available to the defendant, unless the evidence is sufficient to show a collusion 
between the agent and the insured whereby the insured is deceived into 
issuing the policy and but for which it would not have done so. In a great 
number of the cited opinions, it appears therein that such avoiding facts were 
specifically pleaded and relied on so as to permit the introduction of evidence 
to prove them, and we are quite sure that the few opinions wherein it does not 
so appear such a special plea was made. Two of the cases must strongly relied 
on by plaintiff’s counsel are Standard Automobile Insurance Association v. 
Russell, 199 Ky. 470, 251 S. W, 628, and Standard Automobile Ins. Ass’n v. 
Henson, 201 Ky. 230, 256 S. W. 414. 

It was also contended by the defendant in the Russell Case that plaintiff had 
not alleged that the false statements relied on in defense of the action were 
fraudulently made by the agent which plaintiff contended was true. The pleading 
of plaintiff upon that phase of the case did not expressly employ the words 
“fraud” or “fraudulently,” but the opinion held that it was not necessary to do so 
if all the facts sufficient to create the fraud were alleged and which the opinion 
held had been done in that case. It will therefore be seen that, instead of that 
opinion sustaining the practice employed in this case, it is an authority expressly 
upholding the contention of defendant’s counsel to the effect that such avoiding 
facts must be specially pleaded and relied on. 

[3, 4] In the Henson Case the opinion refers to such avoiding facts as con- 
stituting a waiver by, or an estoppel against, the insurer and which it is held may 
be proven by parol without violating the rule against modifying or altering a 
written contract by that character of testimony. It is the well-settled rule in 
this jurisdiction that both waiver and estoppel must be pleaded before testi- 
mony can be admitted to establish, them. See Union Gas & Oil Co. v. Indian- 
Tex Petroleum Co., 202 Ky. 236, 259 S. W- 57; Lacey v. Layne, 190 Ky. 667, 228 
S. W. 1; Loy v. Nelson, 201 Ky. 710, 258 S. W. 303; Hitchcock v. Tackett, 208 
Ky. 803, 272 S. W. 52. It is equally well settled that extrinsic evidence may be 
heard to impeach a writing the execution of which is admitted or proven, under 
a pleading averring its execution through fraud or mistake; but such evidence 
is not admissible unless preceded by a pleading to that effect, and which rule 
is so universally applied that we deem it unnecessary to cite sustaining cases. 
The case of McGregor v. Metropolitan Life Insurance Co., 143 Ky. 488, 136 
S. W. 889, involved the same rule of practice now under consideration. The 
avoiding facts there consisted in alleged conduct of the agent of the insurer, 
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but there was no pleading of any fraud on his part, or mistake on the part of 
the insured, and the testimony to establish such facts was rejected by the trial 
court, and that ruling was approved by us solely upon the grounds that as a 
condition precedent to the admissibility of the offered testimony there should 
be a pleading expressly relying upon such facts.- To the same effect are the 
opinions in the cases of Standard Automobile Insurance Association v. West, 
203 Ky. 335, 262 S. W. 296, and Brenard Manufacturing Co. v. Jones, 207 Ky. 
566, 269 S. W. 722. See, also, Miles’ Adm’r, etc., v. National Union Fire Insur- 
ance Co., 201 Ky. 179, 256 S. W. 7. Plaintiff’s counsel seems to have contem- 
plated the rule of practice herein discussed, since during the pendency of the 
cause he tendered an amended pleading setting up the facts relied on in avoid- 
ance of the statements contained in the application, but before the court acted 
on his motion to file it he withdrew it, but for what reason the record does not 
disclose. 

The rule is not a harsh one, and is eminently proper in furtherance of the 
fundamental purpose of proper pleading. That purpose is to inform the ad- 
versary litigant of the facts upon which reliance will be made. When it is in- 
tended to impeach a written contract or some portion thereof that the opposite 
party is relying on for his cause of action or defense, it is highly essential 
that the latter should be informed of such intention and purpose, so that he 
may prepare himself to meet the issues. The existence of the rule does not mean, 
as counsel for plaintiff seems to conclude, that an insurance agent may fraudu- 
lently procure the signature of the insured to a falsified application and per- 
manently and unalterably bind him thereby. It only requires that before the 
insured in such a case may attack the writing which he acknowledgedly signed, 
he must plead the facts constituting his grounds of attack, and which constitutes 
no departure from established rules of practice, nor does it have the effect to 
fasten the fruits of fraud upon the defrauded party without remedy of escape. 
It only prescribes a method of escape, and which must be pursued in order 
to be available to the defrauded party. 

What facts, if any, would serve to nullify or excuse the relied on acts and 
conduct of defendant’s agent, presents a question that is not now before us and 
upon which we express no opinion. Neither are we called upon under the 
presentation now made to reinstate the first verdict rendered in this case upon 
the ground that the court improperly granted to plaintiff a new trial, since we are 
not asked to do so, nor was any such request made in the court below. The 
evidence heard at the trial conclusively proved that some, if not all, of the 
relied on statements were both false and material; but whether defendant can 
avail itself thereof under the contentions made by plaintiff is a question to be 
determined under proper pleading and evidence in support thereof. 

The case was so practiced as to entitle defendant to the benefit of the 
errors discussed, and because of them the motion for an appeal is sustained, the 
appeal is granted, and the judgment is reversed, with directions to sustain the 
motion for a new frial and for proceedings consistent with this opinion. 


BEECEY v. TRAVELERS’ INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. May 28, 1929. 
166 Northeastern Reporter 571. ‘ 

1. INSURANCE—FACTS HELD TO SHOW THAT EMPLOYMENT OF ONE 
INSURED UNDER GROUP POLICY HAD “TERMINATED” WITHIN 
POLICY NOT ENTITLING EMPLOYEE TO NOTICE OF CANCELLA- 
TION THEREOF (G. L. C. 175, § 134, CL. 2). 

Where department in which employee insured under group policy was working 
was discontinued, and his name taken from pay roll, notice sent to insurer of ter- 
mination of employment and insurance canceled, employment was “terminated 
within policy providing that it should terminate with termination of employment so 
that employee was not entitled to notice that his insurance had ceased, in view of 
G. L. c. 175, § 134, cl. 2, notwithstanding policy contained conversion privileges to 
which employee was entitled to avail himself on termination of employment. 

(For other cases, see Insurance, Dec. Dig. § 177.) 
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2. INSURANCE—EMPLOYEE IN GROUP POLICY HELD CHARGED WITH 
KNOWLEDGE OF ITS DETERMINATION. 
Under terms of group policy by which it expired on termination of insured’s 
employment, employee was charged with knowledge of such terms. 
(For other cases, see Insurance, Dec. Dig. § 177.) 


Report from Superior Court, Suffolk County; George A. Flynn, Judge. 

Action by Anastasia Beecey against the Travelers’ Insurance Company. Ver- 
dict for defendant, and case reported. Judgment for defendant on verdict. 

J. J. Cummings, of Boston, for plaintiff. 

A. E. Bent and W. I. Badger, both of Boston, for defendant. 

Crossy, J. This is an action of contract by the beneficiary named in a cer- 
tificate of insurance issued to one Stedman, under and by virtue of a policy of group 
insurance issued by the defendant to the American Woolen Company. The trial 
judge on motion of the defendant directed a verdict in its favor. The case is be- 
fore this court upon a report, which recites certain agreed facts and evidence 
offered by both parties, and stipulates that if on the competent evidence there was 
any question for the jury, judgment is to be entered for the plaintiff in the sum 
of $1,500 with interest. 

It is agreed that Stedman had been an employee of the American Woolen Com- 
pany at its Riverina Mills from 1919 until February 17, 1925, a period which, if 
any insurance was in effect at the time of his death, would entitle his beneficiary to 
the maximum amount of $1,500 under the policy. On February 17, 1925, the de- 
partment where he worked was discontinued by his employer. He was told by his 
foreman that he was “laid off,” and his name was taken from the pay roll. At the 
same time the names of six other employees in the same department were taken 
from the pay roll, in accordance with instructions from the superintendent of the 
mill, and on March 15, 1925, the names of these seven employees were reported by 
the American Woolen Company to the defendant. Their names were thereupon 
listed on a master card, their insurance was marked as cancelled, and a rebate of 
insurance was made to the American Woolen Company. 

On July 27, 1925, Stedman again commenced work at the same mill but in a 


different department, and his name was again placed on the pay roll. He died Feb- 
ruary 26, 1926, while still in the employ of the company. Under the terms of the 
policy no employee was entitled to insurance until he had completed one year of 


continuous service. It is agreed that when the department in which Stedman was 


employed was discontinued, he received no notice of any termination of his employ- 
ment other than the information that he was laid off; no notice was given him by 
the American Woolen Company, or by any one else, that his insurance was can- 
celed, and no notice was given him by the defendant of his right to convert the 
group insurance policy into any other form of insurance. The certificate issued to 
the employee provided that “Any Employee of the Employer covered under this 
group policy shall, in case of the termination of employment for any reason what- 
soever, be entitled to have issued to him by the Company without evidence of in- 
surability upon application to the Company made within thirty-one days after such 
termination and upon the payment of the premium applicable to the class of risks 
to which he belongs and to the form and amount of the policy at his then attained 
age, a policy of life insurance ii any one of the forms customarily issued by the 
Company, except term insurance, in an amount equal to the amount of his pro- 
tection under such group insurance policy at the time of such termination.” It is 
the contention of the plaintiff that under this conversion privilege the employee ac- 
quired a vested right of which he could not be deprived without notice to him of 
the termination of his employment, and that it was for the jury to determine 
whether in fact the employment had been terminated. 

[1] The policy issued by the defendant to the employer is in accordance with 
the provisions of G. L. c. 175, §§ 133 and 134. The employee was not a party to 
this contract. Under its provisions the employer was required to pay the premiums 
as they became due and to perform the other acts therein required to be executed 
by it. Whether there is any distinction between the discharge of an employee 
and his being “laid off,” in construing the policy, need not be determined, as upon 
the agreed facts the department in which Stedman was working was discontinued, 

is name was taken from the pay roll, notice was sent to the defendant of the ter- 
mination of the employment, and the insurance was cancelled. It is plain upon these 
facts that the employment was terminated, and as there was no duty resting on the 
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defendant to notify the employee of such termination, there was no question for the 
jury. The certificate issued to the employee expressly states that “the insurance 
provided for by said policy terminates with the termination of employment with the 
said Employer. * * *” It follows that the employee was not entitled to notice, but 
was bound by the terms of the policy. G. L. c. 175, § 134, cl. 2, provides “that the 
policy, the application of the employer and the individual applications, if any, of 
the employees insured shall constitute the entire contract between the parties. * * *” 
The agreed facts make it plain that Stedman’s employment was terminated and his 
coverage ceased February 17, 1925. Kowalski, Adm’r, v. Aitna Life Insurance Co. 
(Mass.) 165 N. E. 476; Duval v. Metropolitan Life Insurance Co., 82 N. H. 543, 
551, 136 A. 400, 50 A. L. R. 1276. 

The evidence offered by the plaintiff tended to show that all of Stedman’s 
dealings with the company had been with his foreman; that on several occasions 
before February 17, 1925, he had been told by the foreman that he was laid off; 
that he had been absent from work for periods varying from a week to a month, 
until he received notice to return to work. There was evidence offered by the de- 
fendant that when he was given work on July 27, 1925, the foreman had been in- 
formed by an employee that Stedman was out of work. The evidence does not 
entitle the plaintiff to recover; the employment had terminated on February 17, 
1925, and the insurance was cancelled by the defendant on March 15, 1925. As the 
employee died before he had completed one year of continuous service after his 
re-employment, it is plain that no right to insurance accrued thereafter. Kowalski, 
Adm’r, v. Aitna Life Insurance Co., supra. 

[2] In accordance with the terms of the policy the employee, within thirty-one 
days after the termination of the employment, could have applied to the defendant 
and have had issued to him an ordinary life policy. But he made no such ap- 
plication. Upon the termination of the original employment the policy by its terms 
expired; the employee is charged with knowledge of those terms, and there was no 
need of any notice of the cancellation of the policy to be given by the insurance 
company. As the policy did not require that notice should be given of its can- 
cellation, the employee was not entitled to notice thereof. The certificate informed 
him of his right to substitute insurance upon proper application within the pre- 
scribed time, but he did not see fit to exercise his privilege to obtain such insurance. 
Nor is there any evidence to show that he ever desired or intended to apply for 
that kind of a policy. 

It follows that a verdict was rightly directed for the defendant. 

Judgment for the defendant on the verdict. 





FLYNN v. JENNICHES. (No. 78, April Term, 1929.) 
Supreme Court of Michigan. June 3, 1929. 
225 Northwestern Reporter 485. 

1, INSURANCE—UNDER AGENCY CONTRACT PROVIDING FOR BONUS 
ON INSURANCE PAID FOR ANNUALLY, AGENT WAS NOT EN- 
TITLED TO BONUS ON OTHER INSURANCE. 

Under insurance agency contract providing for bonus during year on each 
$1,000 of such part of insurance as was paid for annually, agent was not entitled 
to bonus on policies written during that year on which annual premium had not been 
ne ag time of settlement, nor on policies written during year and delivered after- 
wards. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Error to Circuit Court, Genessee County; James S. Parker, Judge. 

Action by Darrel V. Flynn against Bart. Jenniches. To review the judgment, 
plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Roach & Bean and Neithercut & Neithercut, all of Flint, for appellant. 

Guy W. Selby, of Flint, for appellee. : 

Cuiark, J. Defendant, state agent of a life insurance company, engaged plain- 
tiff under written contract as a district agent. ; 

[{1, 2] The contract provided: “If the party of the second part shall write ap- 
plications for insurance aggregating not less than $150,000 in each contract year, 
on which policies have been issued and the full annual premium shall have been 
paid; the party of the first part agrees to pay party of the second part a bonus o! 
$3 on each one thousand dollars of such part of said one hundred and fifty thousand 
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dollars as shall have been paid for annually.” Also: “It is further understood and 
agreed that if for any reason the parties of the second part discontinue service with 
the party of the first part within one year from the date of this contract then any 
moneys received to date by said second parties shall be in full for services rendered.” 

At the end of the first year the parties settled according to contract. Toward 
the middle of the second year, defendant, state agent, became ill, and was compelled 
to quit the agency. Plaintiff, defendant aiding in that regard, became state agent, 
thereby succeeding to benefit of much that defendant had done, and also assuming 
responsibility respecting business of the agency. There was written the first con- 
tract year a number of policies on which the first annual premium had not been 
paid at time of settlement, and other policies had been written during the year and 
delivered afterwards, and on none of which was bonus computed in the settlement. 
Also a number of policies was written during the first part of the second year; 
on all of which plaintiff, claiming bonus, brought this suit. Verdict was directed for 
defendant. Plaintiff brings error. 

The contract itself denies plaintiff’s right to recover. The suggestion that the 
provision of the contract that bonus shall be paid only under the conditions named 
is a penalty calls for no discussion. 

It may be that defendant could not have ended arbitrarily and capriciously the 
relation to the damage of plaintiff, but that is not contended; it appearing that the 


parties were in accord respecting the change in agency and the termination of their 
contract relation. 


Judgment affirmed. 
North, C. J., and Fead, Fellows, Wiest, McDonald, Potter, and Sharpe, JJ., 


concur. 


NEW YORK LIFE INS. CO v. ROSSO. (No. 27817.) 
Supreme Court of Mississippi, Division A. May 13, 1929. 
122 Southern Reporter 382. 

(Syllabus by the Court.) 

1. INSURANCE—WHERE PART OF AMENDED APPLICATION WAS NOT 
ATTACHED TO LIFE POLICY, INSURER COULD NOT PROVE 
STATEMENT THEREIN AS TO CONSULTING PHYSICIAN WAS 
FALSE (HEMINGWAY’S CODE 1927, § 5937). 

Where part of amended application for life insurance, to effect that applicant 
had not consulted physician since first medical examination, was not attached to or 
indorsed on policy when delivered, insurance company was prohibited by Code 1906, 
§ 2675 (Hemingway’s Code 1927, § 5937), from proving that such statement was 
false, and testimony that, between time of first examination and time of amended 
wee insured had consulted physicians and been under their observation, was 
inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 151[2].) 


2. INSURANCE—UNDER PROVISION REQUIRING DELIVERY OF POL- 
ICY WHILE INSURED IS IN GOOD HEALTH, INSURED NEED ONLY 
BE IN SAME CONDITION AS WHEN APPLICATION WAS MADE. 
Provision of life insurance policy, to effect that policy shall not take effect un- 

til delivered to insured while he is in good health, is not violated, where insured 

was in same condition of health at time of delivery of policy as he was at time of 
his application therefor. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Wilkinson County; R. L. Corban, Judge. 

Action by Concitinna Rosso against the New York Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 

A. H. Longino, of Jackson, for appellant. 

Jones & Stockett, of Woodville, for appellee. 

Cook, J. The plaintiff, Concitinna Rosso, instituted this suit in the circuit court 
of Wilkinson county against the New York Life Insurance Company on a policy of 
insurance for $10,000, issued by said insurance company on the life of her husband, 
Salvatore Rosso, now deceased, and payable at his death to the plaintiff. At the 
conclusion of the testimony, the court peremptorily instructed the jury to return a 
verdict for the plaintiff for the amount named in the face of the policy; and, from 
the judgment entered in pursuance of this instruction, this appeal was prosecuted. 
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The facts necessary to be stated to develop the material issues presented by 
the pleadings are as follows: On September 9, 1926, Salvatore Rosso, husband of 
the plaintiff, made a written application to the appellant company for a policy of 
insurance on his life for the face amount of $10,000, payable at his death to plain- 
tiff, and providing for annual premium payments. In this application, it was mu- 
tually agreed that the insurance applied for should not take effect unless, and 
until, the policy was delivered to and received by the applicant and the first premium 
thereon paid in full during his lifetime, and then only if the applicant had not 
consulted or been treated by any physician since his medical examination. There- 
after on the 17th day of September, in continuation of, and a part of, his said ap- 
plication, the said Rosso was examined as to his health and insurability by one of 
the medical examiners of the appellant company. In due course the application 
was approved by the appellant company, and a policy, conforming to the applica- 
tion, was written and forwarded to the soliciting agent for delivery to Rosso; but 
it was declined for the assigned reason that Rosso had changed his mind in refer- 
ence to the premium payments, desiring to have the policy changed so that the pre- 
mium would be payable semi-annually instead of annually. Pending negotiations, 
which lasted more than a month, the soliciting agent returned the policy to the 
home office of the appellant company, as it was his duty to do under his contract 
with, and instructions from, the appellant company, when a policy was not delivered 
within 30 days after its receipt by the agent. 

Thereafter during the month of December, 1926, Rosso took steps to have the 
policy reissued on a semiannual premium basis, and, in furtherance of this pur- 
pose, on December 10, 1926, he signed and delivered to the agent a paper styled 
“Declaration by Applicant Before Delivery of New Policy,” being form No. 224, 
which is in the following language: 

“New York Life Insurance Company. 
“Home Office, 346 Broadway, New York, New York. 
“Declaration by Applicant before Delivery of New Policy. 
“December 10, 1926. 
“Policy No. 9602134 for $10,000. 

“I hereby declare that since my answers to the company’s medical examiner 
which formed Part II of my application for insurance datéd September 17th, 1926, 
I have not consulted or been treated by any physician or other practitioner; that 
there has been no change in my physical condition, mode of life, habits, or occupa- 
tion; that I have not been examined by any other company or insurer either on or 
in anticipation of an application for new insurance or for the reinstatement of in- 
surance on my life without a policy having been issued or the insurance reinstated, 
nor has any other company or insurer declined to issue or reinstate a policy on my 
life or offered to issue to me a policy different in plan or amount or premium rate 
from that applied for. If there are any exceptions or qualifications to the above 
write them out here fully (Received Dec. 20, 1926, Jackson Branch). 

“The foregoing declaration is an amendment to and is hereby made a part 
of my said application and I hereby agree that the company, believing it to be 
true, shall rely and act upon it. 

“Salvatore Rosso, Applicant. 
“P.O. Address, Woodville, Miss.” 
_ On December 17, 1926, Rosso submitted to a further medical examination as to 
his health and insurability, by the same medical examiner who examined him at 
the time he made the original application for insurance; and the certificate of the 
medical examiner was attached to, and made a part of, said declaration by appli- 
cant before the delivery of the new policy, form 224, the medical examiner therein 
and thereby certifying, among other things, in reference to the applicant’s physical 
condition, that he was then in sound health and there was nothing abnormal in the 
applicant’s condition or personal history. On December 21, 1926, Rosso made an 
amended, written application reading as follows: 
“Amendment. 
“Name Rosso No.9 602 134 
“New York Life Insurance Company, 
“346 & 348 Broadway, New York, N. Y. : : 

“The New York Life Insurance Company will please accept the following 
answers in lieu of the answers to the corresponding questions in my application for 
insurance, dated the 9th day of Sept. 1926. 
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“Question No 2 & 3. It is understood and agreed that the insurance is written 

with premiums payable semi-annually and to take effect as of Dec. 17, 1926. 
* * * * * * * 

“And I hereby agree that the above answers shall form a part of my applica- 
tion for insurance, the agreement in which I hereby renew and confirm, and shall 
apply to any policy issued thereon. Dated Dec. 21st, 1926. 

' “Salvatore Rosso, Applicant. 
“Witness: M. E. Collum.” 

Upon receipt of this amendment to the original application, the amended policy 
applied for was issued and sent to the soliciting agent at Woodville, Miss., for de- 
livery to Rosso, and the policy was delivered in the early part of January, 1927. 
On the policy, as delivered, there were indorsed the original application together 
with the medical examination, which was made a part thereof, and the amended 
application, dated December 21, 1926, but the paper styled “Declaration by Appli- 
cant Before Delivery of New Policy,” form 224, and the supplemental medical 
examination of the applicant, which was made a part thereof, were not indorsed on 
the policy. The policy contained a provision that: “The policy and the application 
therefor, copy of which is attached hereto, constitute the entire contract. All state- 
ments made by the Insured shall, in absence of fraud, be deemed representations 
and not warranties, and no statement shall avoid the Policy or be used in defense 
to a claim under it, unless it is contained in the written application and a copy of 
the application is indorsed upon or attached to this Policy when issued.” 


On the 15th day of June, 1927, Rosso made an application for sick benefits un- 
der the provisions of the policy, alleging therein that on or about January 8, 1927, 
he became totally disabled by sickness from engaging in any occupation whatever 
for remuneration or profit. Upon receipt of this application, the appellant company 
instituted an investigation and discovered certain alleged facts, which were made 
the basis of certain pleas filed in defense of this suit, and on August 1, 1927, ad- 
dressed to Rosso a letter calling attention to the fact that in the original applica- 
tion he had agreed that the insurance thereby applied for should not take effect 
unless and until the policy was delivered and received by him, and the first premium 
paid in full during his lifetime, and then only if he had not consulted or been 
treated by any physician since his medical examination; and that he had stated and 
represented to the appellant company in the answers and questions propounded by 
the medical examiner that he had not been under observation or treatment in any 
hospital, asylum, or sanitarium, and had not consulted any physician, or suffered 
from any of the ailments or diseases inquired about in said application and medical 
examination, which was a part thereof, and that within five years prior to his said 
application he had not consulted, or been examined or treated by, any physician at 
all, and further called attention to the declaration by the applicant before de- 
livery of new policy, signed December 10, 1926, in which the insured declared that 
since his answers to questions propounded by the company’s medical examiner, 
which were attached to and made a part of the original application for the policy, 
he had not consulted or been treated by any physician or other practitioner; that 
there had been no change in his physical condition, mode of life, habits, or occupa- 
tion; and that this declaration should be an amendment to, and made a part of, his 
said application. This letter further informed the insured that, from an investiga- 
tion made in connection with his claim for disability benefits, the company had dis- 
covered that between the date of the said medical examination and the date of the 
delivery of the policy and the payment of the first premium thereon, he had con- 
sulfed, and been treated by, a physician; that prior to the date of the said “Declara- 
tion by Applicant Before Delivery of New Policy,” form 224, he had suffered from 
heart disease and other ailments and diseases; that on account thereof he had been 
under observation and treatment at the Chamberlain-Rice Clinic, at Natchez, where 
he had been X-rayed; and that he had been treated by physicians including Dr. J. 
F. Chamberlain, of Natchez, Miss.; that, therefore, under the circumstances, the 
insurance applied for never took effect, and in any event, that the company elected 
to, and thereby did, rescind the contract evidenced by the said policy because of 
his failure to disclose in his said application and the said declaration by applicant 
before delivery of new policy, material facts as to his insurability, and that in 
order to restore the status quo, the company therewith tendered a return of all 
amounts received by it on account of premiums paid on said policy with interest. 
As such tender, there was inclosed with this letter the company’s check for $998.47. 
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On October 7, 1927, Rosso returned this check to the appellant company in a letter 
saying: “My policy of insurance with your company being in full force and effect, 
I beg to return the inclosed check which you sent me sometime ago.” On October 
28, 1927, the said Salvatore Rosso died, and, upon presentation of demand for the 
payment of the amount named in the policy, the appellant denied liability therefor 
and refused payment of said sum; hence this suit. 

In order that the material issues may be developed, it will not be necessary to 
state the substance of the voluminous pleadings, which cover more than 90 pages of 
the record. The appellant filed a plea of the general issue and several special pleas, 
the first and second of which charged, in effect, that the said Rosso, in his applica- 
tion for insurance, mutually agreed with the appellant company that the insurance 
should not take effect if the applicant had consulted, or been treated by, any 
physician after the date of his medical examination on September 17, 1926, and be- 
fore the delivery of the policy applied for; that Rosso violated said agreement in 
that after his said medical examination, and before the delivery of the policy, he 
consulted with, and was treated by, Dr. J. F. Chamberlain and other physicians on 
the 8th and 9th of December, 1926, having a disease of which he soon thereafter 
died; that said facts were well known to Rosso before the policy was delivered to 
and received by him, but were unknown to the appellant until long thereafter; that 
it was the duty of the said Rosso to have made. known to the appellant these facts, 
and for these reasons he violated the provisions of said application, and the policy 
never took effect. The third and fourth pleas reiterated the charges of the first 
and second, and also charged that, in view of such facts, the applicant perpetrated 
a fraud on the appellant, and the agent who delivered the policy was, therefore, 
without authority so to do. The substance of these pleas, and the defenses relied 
on, are summarized by counsel for the appellant in the following language: ‘First. 
That the policy sued on never went into effect because the said Salvatore Rosso 
violated the precedent conditional agreement which he entered into. Second: That 
the said Rosso procured the policy by means of false and fraudulent representa- 
tions. concealments and violated warranties about material matters as to his health 
and insurability.” 

In avoidance of the defenses presented by the pleas of appellant, the appellee 
filed numerous replications charging, among other things, that prior to the delivery 
of the policy the appellant demanded and required of Rosso, the insured, that he 
make, and subscribe to, another, further, and additional application for the insur- 
ance, being an application styled “Declaration by Applicant Before Delivery of New 
Policy” as an amendment to and a part of the original application; that the ap- 
pellant admitted and agreed that the additional application made by the insured 
for a change in premium payments, and the papers styled “Declaration by Applicant 
Before Delivery of New Policy” were amendments to and parts of the said original 
application dated September 29, 1926; that prior to the delivery of said policy of 
insurance the insured did make and subscribe to such other further and additional 
application styled and named “Declaration by Applicant Before Delivery of New 
Policy,” and did undergo another further and additional medical examination by 
the anpellant’s medical examiner, as required by the appellant, and that a copy of 
the entire application, including all medical examinations, was not indorsed upon, 
or attached to, said policy when issued and delivered; that no copy thereof was 
delivered to the insured with the policy, and, therefore, by virtue of the provisions 
of the policy that “no statement shall avoid the policy or be used in defense to 
a claim under it unless it is contained in the written application, and a copy of 
the application is indorsed upon, or attached to this policy when issued”; and also 
by virtue of the provisions of section 2675, Code of 1906 (section 5937, Hemingway s 
1927 Code), the applicant was not permitted to deny that any of the statements in 
said application were true. 


[1, 2] By subsequent pleadings, issue was joined upon the question of whether 
or not the paper signed by the applicant on December 10, 1926, styled “Declaration 
by Applicant Before Delivery of New Policy,” which was executed on demand 
of the applicant before the policy was delivered, was an amendment to and a part 
of the original application of September 9, 1926; and, if so. did the failure of the 
appellant to indorse this application upon, or attach it to, the policy, or to deliver 
to the insured with the policy a copy of said application, form No. 224, bring into 
operation against the appellant the prohibition of section 2675, Code of 1906 (section 
5937, Hemingway’s 1927 Code), and that part of the policy contract reading as 
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follows: “No statement shall avoid the Policy or be used in defense to a claim 
under it, unless it is contained in the written application and a copy of the applica- 
tion is indorsed upon or attached to this Policy when issued.” 

Any contention that the paper executed by the insured on December 10, 1926, 
and styled, “Declaration by Applicant before Delivery of New Policy,” was not a 
part of the application for insurance, cannot be successfully maintained. On the 
face of the declaration itself, which was prepared by the appellant company and 
presented to the applicant with the requirement that he sign the same before any 
policy would be delivered, it was recited that “the foregoing declaration is an 
amendment to, and is hereby made a part of my said application,” the “said ap- 
plication” referred to being therein stated to be the application dated September 
9 and 17, 1926; that this declaration was intended to be and was understood and con- 
strued by the appellant company to be a part of the application for insurance 
is made manifest by a reading of letters written by the appellant, through its vice 
president, to the insured and the beneficiary, the substance of which are hereinbe- 
fore set forth. In these letters, which were dated August 1, 1927, there is the de- 
claration by the appellant company to the insured that “under date of December 
10, 1926, you signed a Declaration by Applicant before Delivery of New Policy in 
which you declared. * * * You further agreed that said declaration should be an 
amendment to, and made a part of, your said application, and that the company 
believing it to be true should rely and act upon it.” 

This declaration of December 10, 1926, being then clearly a part of the ap- 
plication for insurance—what was the effect of the failure of the appellant to in- 
dorse upon or attach to the policy, when issued, or to deliver to the insured with 
the policy, a copy of said declaration? The policy contract provided that “all 
statements made by the insured shall, in the absence of fraud, be deemed repre- 
sentations and not warranties, and no statement shall avoid the policy or be used 
in defense of a claim under it, unless it is contained in the written application, 
and a copy of the application is indorsed upon or attached to this policy when is- 
sued,” while section 2675, Code 1906 (section 5937, Hemingway’s 1927 Code), pro- 
vides that: “All life insurance companies doing business in the state of Mississippi 
shall deliver to the insured with the policy, certificate or contract of insurance in 
any form a copy of the insured’s application, and in default thereof said life imsur- 
ance company shall not be permitted in any court of this state to deny that any 


of the statements in said applic ation are true. 


\ copy of the amendment to the application, which was dated December 21, 


1926, and provided merely for premium payments semiannually instead of annually, 
was indorsed on the policy when issued and delivered. This amendment contained 
the recitation that “I hereby agree that the above answers shall form a part of my 
said application for insurance, the agreement in which I hereby renew and con- 
firm, and shall apply to any policy issued thereon”; and the only effect of this re- 
cital was to renew or reassert the truthfulness of the statements and representations 
as to the applicant’s health and insurability as of the date of the driginal applica- 
tion, which was executed in September, 1926. The period of time intervening be- 
tween the date of his medical examination on September 17, 1926, and December 
10, 1926, was covered by the declaration which the appellant was required to sign 
on the latter date, and in which he declared that he had not consulted or been 
treated by any physician or other practitioner since his said previous medical ex- 
amination, and that since said date there had been no change in his physicial con- 
dition, mode of life, habits, or occupation. But this declaration, which was by the 
terms thereof expressly made a part of the application, was not indorsed upon, or 
attached to, the policy when issued and delivered, and no copy thereof was de- 
livered to the insured with the policy. At the trial of the cause, appellant offered, 
and over the objection of the appellee was permitted, to introduce the testimony 
of two physicians to the effect that on December 8, 9, and 10, 1926, the insured 
had consulted them with reference to his physical condition, and that on said dates 
they had him under observation in the Chamberlain-Rice Clinic. at Natchez, Miss., 
and oa 1 physical examination of him, including numerous X-ray pictures, and 
tound that - was suffering from serious bodily defects*and diseases, their opinion 
being that he was suffering from chronic gall bladder disease, and other physical 
defects resulting therefrom. This testimo ny was introduced over the objection of 
the appellee, and a motion to exclude the same was overruled; but, at the conclu- 
sion of all the testi mony the jury was peremptorily instructed to return a verdict 
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for the appellee. If this testimony of these physicians was admissible under the 
provisions of the policy, and under the statute (section 2675, Code 1906, section 
5937, Hemingway’s 1927 Code), the granting of this peremptory instruction was 
erroneous. 

In the case of Sovereign Camp, Woodmen of the World, v. Farmer, 116 Miss. 

26, 77 So. 655, in discussing the effect of this statute, the court held that: “This 
section of the Code creates not a rule of evidence, but a rule of substantive law, 
for it deals not with the method of proving a fact, but with the substantive rights 
of both the insurer and insured under a policy which has been delivered to the 
insured without a copy of the application therefor attached thereto, and its pro- 
visions became a part of the contract here entered into to the same extent as if 
appellant had expressly agreed in its certificate not to ‘deny that any of the state- 
ments in said application are true.’” 

In the case, at bar, the appellant did expressly agree in this policy of insurance 
that “no statement shall avoid the policy or be used in defense of a claim under it, 
unless it is contained in the written application and a copy of the application is 
indorsed upon, or attached to the policy when issued”; and the testimony of these 
physicians tended to prove, and was offered for the purpose of proving, the falsity 
of the representation contained in this declaration, that since the date of his orig- 
inal application he had not consulted or been treated by any physician, and there 
had been no change in his physical condition, mode of life, habits, or occupation. 
The representation that the applicant had not consulted nor been treated by a 
physician s'nce the date of the original medical examination of the appellant on 
September 17, 1926, was contained in that part of the application for the insurance 
which was not indorsed on or attached to the policy when issued and delivered 
and ot which a copy was not delivered to the insured with the policy. 

By the express terms of the statute quoted above, the failure of the appellant 
company to attach to, indorse on, or deliver with the policy, this component part 
of the application, the appellant was prohibited from denying that any of the state- 
ments therein were true, and, therefore, this testimony offered to show the falsity 
of such statements was inadmissible. There was no proof to show, and it was 
not permissible to show, that there had been any change in the physical condition 
of the applicant since the date of his original physical examination, and no proof of 
fraud on the part of the applicant in making the original application; and in such 
case, it was held in the case of New York Life Insurance Co. v. Smith, 129 Miss. 
544, 91 So. 456, that: “Where an application for a life insurance policy, which by 
its terms became a part of the contract of insurance, provides, among other things, 
that the policy applied for shall not take effect until delivered to and received by 
the insured during his lifetime, ‘while in good health,’ and the evidence shows 
that the insured, although not in good health, was in the same condition of health 
at the time of the delivery of the policy as he was at the time of his application 
therefor, the said provision in the application was not violated, because it only 
meant that the’defendant’s health had not undergone any change between the date 
of the application for and the delivery of the policy.” 

It follows from the views herein expressed that the court below committed no 
error in directing a verdict for the appellee, and, therefore, the judgment of the 
court below will be affirmed. 

Affirmed. 


DOTY v. WESTERN & SOUTHERN LIFE INS. CO. (No. 20667.) 
St. Louis Court of Appeals. Missouri. May 7, 1929. 
16 Southwestern Reporter (2d) 712. 

2. INSURANCE—MOTHER OF DECEASED INSURED, NOT QUALIFYING 
AS ADMINISTRATRIX, HELD ENTITLED TO MAINTAIN ACTION 
NOTWITHSTANDING FACILITY OF PAYMENT CLAUSE UNDER 
WHICH INSURER DID NOT EXERCISE OPTION. ; 
Notwithstanding facility of payment clause in industrial life insurance policy, 

mother of deceased insured, specifically named beneficiary in rider, held entitled 

to maintain action on policy, though she had not qualified as administratrix, 
where insurer failed to exercise its option to pay one of persons designated in 
facility of payment clause. 


(For other cases, see Insurance, Dec. Dig. § 585{[2].) 
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3. INSURANCE—NO LIABILITY WOULD BE INCURRED UNDER POL- 
ICY WHERE INSURED’S DEATH OR IMPAIRMENT OF HEALTH 
OCCURRED PRIOR TO DELIVERY OF POLICY. 

Regardless of date of life insurance policy, no liability would have been 
incurred on death of insured, where death occurred before delivery of policy 
or health of insured had become impaired before such delivery. 

(For other cases, see Insurance. Dec. Dig- § 127.) 


4. INSURANCE—PAYMENT OF PREMIUM BY INSURANCE AGENT OR 
CREDITING INSURED’S RECEIPT BOOK WITH AMOUNT OF PRE- 
MIUM EXTENDED INSURED’S CREDIT FOR SUCH AMOUNT, AB- 
SENT CONTRARY PROVISION IN POLICY. 

In absence of provision in industrial life insurance policy that premium is 
due at home office, if insurance agent paid premium or assumed responsibility 
therefor by crediting insured’s receipt book with amount of premium, insured’s 
credit was extended for such amount the same as if some other person had paid 
premium for insured. 

(For other cases, see Insurance, Dec. Dig. § 186[1].) 


5. INSURANCE—DATE OF DELIVERY OF POLICY AND FACT OF PAY- 
MENT OF PREMIUM HELD FOR JURY, IN ACTION ON INDUS- 
TRIAL LIFE INSURANCE POLICY. 

In action on industrial life insurance policy, question of date of delivery 
of policy and fact of payment of premium held questions for jury under the 
evidence, which justified finding against insurer’s contention. 

(For other cases, see Insurance, Dec. Dig. § 668[3, 8].) 

Appeal from Circuit Court, St. Louis County; Jerry Mulloy, Judge. 

“Not to be officially published.” 

Action by Nancy B. Doty against the Western & Southern Life Insur- 


ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 
Fordyce, Holliday & White and W. R. Mayne, all of St. Louis, for ap- 
pellant. 
Thomas R. McGinnis, of St. Louis, and Wm. H. Bray, of Clayton, for respon- 
dent. 


Haw, P. J. This is an appeal from a judgment in favor of plaintiff for $500 
upon an industrial insurance policy issued by the defendant. The facts will sufficient- 
ly appear in the consideration of the questions presented, and it will therefore be 
unnecessary to state them here. 

[1] The defendant’s first contention is that the court erred in overruling de- 
fendant’s objection to the introduction of any evidence for the reason that 
plaintiff's petition failed to state facts sufficient to constitute a cause of action, 
We have examined the petition and are satisfied that it does sufficiently state 
a cause of action. It alleges that on or about July 22, 1927, defendant issued 
and delivered a policy of insurance upon the life of the deceased, and that the 
amount of such policy was payable upon the death of the insured to plaintiff; 
that the insured paid certain premiums; that insured died on a certain day; 
that notice of death was given defendant and demand made for payment, and 
payment was refused. The defendant’s objection is based upon the fact that 
there is no allegation that at the time of the death of the insured, September 
6, 1927, the said policy was in full force and effect and that plaintiff or the 
insured had complied with the terms and conditions of said policy, and it cites 
in* support of its position the case of Mayhew v. Mutual Life of Illimois, 217 
Mo. App. 429, loc. cit. 439, 266 S. W. 1001, 1002; but, as was said in the case 
last cited: “The only objection to the petition at the trial was made by an objec- 
tion to the introduction of any testimony. This form of attack on a petition, 
while allowable, is not favored by the courts and after verdict all reasonable 
intendments will be indulged in favor of sustaining it. The ultimate purpose 
to be accomplished by the allegations of a petition is to furnish a basis for 


a judgment and to notify the defendant what he must defend against.” Ahern 
v. Collins, 39 Mo. 145. 


In the case of McIntyre v. Ins. Co., 142 Mo. App. 256, 266, 126 S. W. 227, 
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the court holds that the rule of construction after answer is filed and the issues 
are tried is that the petition is to be liberally interpreted and every reasonable 
inference indulged in favor of the pleader. Hays v. Miller’s Estate, 189 Mo. 
App. 72, 77, 173 S. W. 1096. 

Testing the petition by the cases above cited, it is apparent that the objec- 
tion made to the introduction of any evidence goes only to matters to be pleaded 
in defense. While it is true that the petition does not allege the provision 
in the policy granting the insured a period of grace for the payment of Prem 
miums, it does allege that the policy was issued and delivered on July 22, 1927, 
and that four weeks’ premiums were paid from said date, and that the insured 
died on September 6, 1927; but from this it cannot be inferred that such pre- 
m.ums carried the insurance for only four weeks, but on the contrary, for aught 
that appears in the allegation the premiums paid carried the insurance for a 
period beyond the date of the death of the insured. Since, under the decisions 
referred to, the allegations of the petition under the circumstances here pre- 
sent must be construed most favorably to plaintiff and every fair inference 
drawn therefrom in plaintiff's favor, and the fair inference being that plain- 
tiff had in mind that the policy was in force at the time of the death of the 
insured, otherwise suit would not have been filed, we hold that the petition did 
sufficiently state a cause of action which was not subject to attack after ver- 
dict. 

[2] The next contention made by the defendant is that plaintiff cannot 
maintain the action because she had not qualified as administratrix of the de- 
ceased insured. 

The policy in suit did not name a beneficiary in the body of the instrument. 
It contained a “facility of payment” clause in the form generally in use in 
industrial insurance policies which provided that the company might make 
payment “to any relative by blood or connection by marriage of the insured, 
or to any person appearing to the company to be equitably entitled thereto 
by reason of having incurred expense or obligations on behalf of the insured 
or for the insured’s burial; and the production by the company of a receipt 
signed by any or either of said persons or other proof of such payment or grant 
of such provision to any or either of them shall be conclusive evidence that such 
payment or provision has been made or granted to the person or persons entitled 
thereto, and all claims under this policy have been fully satisfied.” The policy, how- 
ever, did have attached to it a rider dated July 22, 1927, reading as follows: 

“The undersigned, insured under policy No. 7058598 in the above company, 
hereby authorizes the said company to pay the amount of insurance due under 
said policy to Nancy B..Doty, my mother. 

“It is agreed that this authorization is not to vary in any way or alter 
the terms and conditions contained in said policy, especially the ‘facility of 
payment’ provision therein.” 

Upon that rider again appeared the facility of payment clause containing the 
provision heretofore recited, and at the end of the rider the same was signed 
by the insured. 


No contention was made, either in the defendant’s pleading nor at the trial, 
that it had paid the amount of the policy to any of the persons designated in 
the facility of payment clause, and therefore, as is said in the case of Wallace 
v. Insurance Co., 174 Mo. App. loc. cit. 120, 157 S. W. 1031, “Its position that 
it will pay only the executor or administrator comes, we think, with rather 
bad grace,” when, by the very terms of the clause referred to, it might have 
paid any of the persons named thereiti, and the receipt of such person would 
have protected the defendant against any other claim. Jackson v. Metropolitan 
Life Ins. Co. (Mo. App.) 294 S. W. loc. cit. 455. 

In the Wallace Case, above referred to, the soliciting agent represented to 
plaintiff that the amount of the policy would be paid the latter if he had pos- 
session of the policy, and plaintiff was held to be entitled to the fund because 
of such representation, notwithstanding the policy purported to be payable to the 
executors or administrators of the insured and although there was nothing in 
writing providing for a payment to plaintiff. 

The defendant relies upon the decision in the case of Manning v. Pruden- 
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tial Ins. Co., 202 Mo. App. 124, 213 S. W. 897, in which this court held that a 
facility of payment policy made payable to the executor or administrator of the 
insured could not be enforced in an action by a sister of the insured notwith- 
standing the fact that she paid the premiums upon the policy. This case is quite 
different from the one under consideration in the fact that that policy, under 
its terms, was made payable to the executor or administrator of the insured, 
reserving the right to the insurer to pay to others, without, however, conferring 
on such others the right to compel payment to them. 

The defendant puts much reliance on the case of McDaniels v. Western 
& Southern Life Ins. Co., 332 Ill. 603, 164 N. E. 192; but after due and careful 
consideration, while the opinion is persuasive, we are unable to subscribe to 
the doctrine announced in that case. 

In the present case, as in the McDaniels Case, the rider which was attached 
to the policy authorized the company to pay the amount of the policy to the 
plaintiff. The Illinois court held that notwithstanding the rider the policy was 
payable to the administrator or executor, but our judgment is that the rider 
is tantamount to making her the beneficiary of the policy, subject only to the 
right of the defendant to exercise the privilege granted it by the facility of 
payment clause to pay any of the persons named therein to whom it might 
elect to pay the amount. 

The defendant already had the right under the facility of payment clause 
to pay the mother of the insured, without her being specifically named, so that 
unless the effect of the rider was tantamount to making her the beneficiary 
under the policy, the rider had no purpose to fulfill, We must give effect to 
the intention of the parties as expressed in the contract, and cannot ignore 
the only purpose which can be ascribed to the modification of the body of the 
instrument by the rider which was attached. 

The defendant having failed to exercise its option to pay one of the per- 
sons designated in the facility of payment clause, the plaintiff was entitled to 


maintain this action to recover the amount. Williams v. Metropolitan Life 
Ins. Co. (Mo. App.) 233 S. W. loc. cit. 249. 


The defendant next contends that its demurrer at the close of the whole 
case should have been sustained, because the policy was not in force at the 


time of the death of the insured. This raises the question as to when the 
policy went into effect and for what period thereafter the premiums paid kept 
it alive. 

The policy provides that, “No obligation is assumed by the Company unless 
on the date and delivery hereof the insured is alive and in sound health.” 

[3] Although the policy is dated July 4, 1927, yet, if the insured had died 
before the delivery thereof, or her health had become impaired before then, 
by the very terms of the instrument no liability would have been incurred; con- 
sequently, there was no insurance during that period. Lyke v. American Nat- 
ional Assur. Co. (Mo. App.) 187 S. W. loc. cit. 267. Accordingly, under the 
decision in Halsey v. Insurance Co., 258 Mo. 659, 167 S. W. 951, it is necessary 
to determine at what time the policy was delivered in order to fix the time 
when it went into effect and when premiums were due. 

The evidence upon this question for the plaintiff was that the policy was 
delivered to the insured about July 20, 1927, and the premium receipt book 
shows that the insured was credited with four payments made on July 22, 1927, 
and the rider attached to the policy bears date July 22, 1927. The agent of de- 
fendant (a witness called by plaintiff), who entered the payments in the re- 
ceipt book, testified that premiums for but two weeks were paid and that the 
policy was delivered on July 14th. Defendant’s evidence was that the policy 
was delivered to the insured on July 14, 1927; that the first two payments shown 
on the receipt book evidenced payments made by the insured at the time her 
application was signed; that the agent who sold the policy, and who was pre- 
sent when the policy was delivered, did not produce his book at the trial 
charging himself with the collection of the premiums shown by the receipt book 
to have been paid, and had no recollection concerning the payments so shown; 


that he was not supposed to enter credit in the receipt book unless collection 
was made. 
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[4] But whether collection of four premiums was actually made we think 
makes no difference in this case, for the reason that the agent credited the 
insured therewith, and by so doing extended her credit for that amount. There 
is no provision in this policy, as is often the case, that the premium is due at 
the home office of the company, and therefore if the amount was paid the 
agent, or the agent assumed responsibility therefor, by crediting her receipt 
book with the amount, the effect was the same as if some other person had 
paid the premiums for the insured. 

[5] But both the question of the date of delivery of the policy and the fact 
of the payment of the premiums were for determination by the jury, and the 
evidence was such that they were justified in resolving both questions adversely 
to the contention of the defendant. 

If the policy was delivered on July 14th, as some of the evidence discloses, 
then the four payments credited on July 22d would have paid the premiums to 
August llth, at least, and, under the grace period clause, would have kept the 
policy in force for four weeks more, or until September 8, 1927. And, if the 
policy was not delivered until July 22d, those premiums would have kept the 
policy in force for some considerable time beyond the death of the insured. 

For the reasons stated, this contention of the defendant is ruled against. 

[6] The defendant also assigns as error the refusal to give instruction No. 
1 requested by it. We think the court was correct in refusing this instruction, 
because it did not correctly state the law applicable to the situation. This in- 
struction sought a direction to the jury that if they found that the policy dated 
July 4, 1927, required payment of a weekly premium of $.22, and if they fur- 
ther found that two weekly premiums were paid but there were no further 
premiums paid thereon, nor that any premiums were paid during the period 
of grace, and if they further found and believed from the evidence that the 
policy was officially lapsed on the 29th of August and was no longer in force 
at the time of the death of the insured, then the plaintiff would not be entitled 
to recover. The instruction as tendered does not fix a time from which the 
policy was to go into effect under the law, and in that respect alone it was 
defective. 

No complaint is made about the instruction which was given concerning 
the weight of the evidence and the credibility of the witnesses, nor to the in- 
struction regarding the number of jurors necessary to return a verdict. 

[7] The defendant also complains that the trial court entirely failed to give 
or read to the jury any instruction defining the law as applicable to the facts in 
the case, and especially as to the amount that the plaintiff was entitled to re- 
cover if she was entitled to recover at all. The record discloses that the court 
was asked by the plaintiff to give numerous instructions including one on the 
amount of the recovery, but the court refused to give any of the instructions 
so requested. The court was clearly within its right in refusing to give object- 
ionable instructions, and in the absence of a request for other instructions, it 
was not incumbent upon the court to prepare and give instructions. Williams 
v. Columbia Taxicab Co. (Mo. App.) 241 S. W. loc. cit. 972; Roemer v. Wells 
(Mo. App.) 257 S. W. loc. cit. 1057. 

[8] The jury returned a verdict in favor of the plaintiff for $500 “and 10%” 
but did not indicate what the 10 per cent. was for. The court treated this “and 
10%” as surplusage and entered a judgment for $500. In doing this the court 
is amply sustained by the authorities and no error can be predicated on its action 
in this respect. Roman vy. King (Mo. App.) 268 S. W. 414, and cases cited. 

[9] Plaintiff contends that this appeal is wholly without merit and asks a 
court to assess the statutory penalty under the provisions of section 1515, R. 5. 
1919, as for a vexatious appeal. We fail to find anything to indicate that the 
appeal was not taken in good faith. In fact, we believe that the defendant was 
entitled to urge upon this court the decision of the Illinois Supreme Court in 
the McDaniels Case, and it could not be said, under these circumstances, that 
its appeal was vexatious. Stuckenmyer v. Creane (Mo. App.) 291 S. W. 145 
146. 

The judgment of the circuit court is affirmed. 


Becker and Nipper, JJ., concur. 





Killian v. Metropolitan Life Ins. Co. 


KILLIAN et al. v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. May 28, 1929. 
166 Northeastern Reporter 798. 

1. INSURANCE—RELEASE EXECUTED BY INSURED’S WIDOW IN FA- 
VOR OF INSURANCE COMPANY WAS INEFFECTIVE AS TO MIN- 
OR CHILDREN NAMED AS BENEFICIARIES IN POLICY. 

Release executed by widow of insured in favor of insurance company in con- 
sideration of return of premiums, even if binding on widow, was ineffective as 
respected minor children named as beneficiaries in policy. 

(For other cases, see Insurance, Dec. Dig. § 603.) 


2. INSURANCE—CONTEST BY INSURER, BEGUN AFTER EXPIRATION 
OF CONTESTABLE PERIOD, IS TOO LATE THOUGH INSURED 
DIED WITHIN TIME FOR CONTEST. 

Under policy containing a two-year incontestable clause, contest by insurer 
is too late if begun after two years from the date of issue, though, within the 
time allowed for contest, the insured has died. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

3. INSURANCE—POLICY, IN CASE OF AMBIGUITY, WILL BE CON- 
STRUED FAVORABLY TO INSURED. 

In case of ambiguity in insurance policy, that construction of the policy 
will be adopted which is most favorable to the insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


4. INSURANCE—INSURER’S NOTICE OF REJECTION WITHOUT MORE 
IS NOT BEGINNING OF “CONTEST” WITHIN MEANING OF INCON- 
TESTABLE CLAUSE. 

Notice of rejection by insurance company held not to constitute a contest 
within meaning of incontestable clause of policy without attempt to avoid ob- 
ligation of contract by action or defense. 

(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Catherine Killian and others against the Metropolitan Life Ins- 
urance Company. An order of the Special Term (132 Misc. Rep. 892, 230 
N. Y. S. 725), in so far as it denied plaintiff's motion for severance and for 
judgment was reversed (225 App. Diy. 781, 232 N. Y. S. 280), and defendant ap- 
peals. Affirmed. 


_ Richard C. $. Drummond, of Auburn, and Martin T. Nachtmann, of Albany, 
for appellant. 


John J. Finn, of Yonkers, for respondents. 


Carpozo, C. J. The defendant issued to George Killian its policy of insurance 
upon his life, dated November 28, 1923, payable to Victoria Killian, his wife, the 
insured being at liberty to change the beneficiaries. He did change them there- 
after by indorsement on the policy. The insurance thus became payable to his 
wife and his four children, or the survivors, in equal shares. One of the clauses 
of the policy was the following: “Incontestability—This policy (and the applica- 
tion therefor) constitutes the entire contract between the parties and, except 
for nonpayment of premiums, shall be incontestable after two years from the 
date of its issue”—i. e., after November 28, 1925. 

[1] The insured died October 20, 1924, survived by his wife and his four 
children. Proof of claim was filed by the wife. Promptly, in November, 1924, 
the defendant gave notice that it denied liability on the ground of breach of 
warranty and fraud. Thereafter, in March, 1925, the defendant received from 
the wife a general release and paid her in return $107, the premiums collected 
during the life of the insured. No money was paid to the children, who were 
minors, ranging in age from 10 to 18 years. No release or other document was 
signed by the clffidren or by any one in their behalf. The accord and satis- 
faction, even if binding on the wife, was ineffective as to them. Foley v. 
oe Life Ins. Co., 138 N. Y. 333, 34 N. E. 211, 20 L. R. A. 620, 34 Am. St. 

ep. 456. 


This action was begun on February 23, 1928. The plaintiffs were the wife, 
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the three children then surviving, and the administratrix of a child who had 
died in 1926. Judgment was demanded for the amount of the policy, with 
interest. The defendant answered with defenses of fraud, breach of warranty, 
and accord and satisfaction. Thereupon the surviving children and the adminis- 
tratrix of the deceased child moved to sever their cause of action from the 
cause of action, if any, belonging to the wife, and for judgment in their favor 
to the extent of their proportion of the policy. The motion was denied at the 
Special Term, but granted at the Appellate Division, which rendered judgment 
accordingly. An appeal followed to this court. 

[2, 3] The rule is now settled that under a policy in this form a contest 
by the insurer is too late if begun after two years from the date of issue, though 
within the time allowed for contest the insured has died, Piasecki v. Metropolitan 
Life Ins. Co., 243 N. Y. 637, 154 N. E. 637; Mutual Life Ins. Co. of New York vy. 
Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. 
In reaching that conclusion, there has been adherence to the rule that “in 
case of ambiguity that construction of the policy will be adopted which is most 
favorable to the insured.” Mutual Life Ins. Co. of New York v. Hurni Packing 
Co., supra. The question is still open how a “contest” may begin. For the 
defendant, the contention is that a definite notice of rejection without more 
will make out a contest within the meaning of the policy. Support for that 
view will be found in some desicions. New York Life Ins. Co. v. Feicht (D. C.) 
29 F. (2d) 318; Great Southern Life Ins. Co. v. Russ (C. C. A.) 14 F.(2d) 27: 
Feierman v. Eureka Life Ins. Co. of Baltimore, Md., 279 Pa. 507, 124 A. 171, 
32 A. L. R. 646. For the plaintiffs, the contention is that notice of rejection 
is unavailing unless followed within the prescribed time by contest in a court 
This view is upheld by most of the decisions in which the point has been con- 
sidered. Northwestern Mut. Life Ins. Co. v. Pickering (C. C. A.) 293 F. 496; 
cert. denied, 263 U. S. 720, 44 S. Ct. 229, 68 L. Ed. 524; Rose v. Mutual Life 
Ins. Co. of New York (C. C. A.) 19 F. (2d) 280; Powell v. Mutual Life Ins. 
Co. of New York, 313 Ill. 161, 144 N. E. 825, 36 A. L. R. 1239; Thistle v. Equitable 
Life Assur. Soc. of United States, 149 Tenn. 667, 670, 261 S. W. 667; American 
Trust Co. v. Life Ins. Co. of Virginia, 173 N. C. 558, 568, 92 S. E. 706; Wolpin 
v. Prudential Ins. Co. of America, 223 App. Div. 339, 228 N. Y. S. 78; Travelers’ 
Ins. Co. v. Snydecker, 127 Misc. Rep. 66, 215 N. Y. S. 276; Dee v. Metropolitan 
Life Ins. Co., 219 App. Div. 790, 220 N. Y. S. 845; Telford v. Metropolitan Life 
Ins. Vo., 223 App. Div. 175, 228 N. Y. S. 54, dictum; Wright v. Mutual Ben. 
Life Ass’n, 43 Hun, 61, Id., 118 N. Y. 237, 23 N. E. 186, 6 L. R. A. 731, 16 Am. 
St. Rep. 749, dictum. Choice must now be made between the one view and the 
other. 


[4] We think a notice of rejection without more is not the beginning of a 
contest within the meaning of the contract. Much can be said in favor of a 
different holding. In the presence of ambiguity we adhere to the construction 
adverse to the insurer. Repudiation of a policy is notice that a contest will 
ensue if insured or beneficiary shall make attempt thereafter to enforce a claim 
of right. It is not a contest of itself. Repudiation before maturity (the subject 
of the contract being a policy of insurance) is not even such a breach as will 
sustain a remedy at law for the recovery of damages (Kelly v. Security Mut. Life 
Ins. Co., 186 N. Y. 16, 78 N. E. 584, 9 Ann. Cas. 661), though it may be the occas- 
ion for a declaratory judgment or other remedy in equity. Repudiation after 
maturity is a step closer to resistance, but it is not resistance by course of law. 
From the viewpoint of the law, a contest in its proper meaning is still the con- 
testatio of the Romans, or something close thereto. The word is redolent of 
association with witnesses and writs. Cf. Buckland, Text of Roman Law, s. v. 
litis contestatio; Oxford Dictionary, s. v. litis-contestation; 3 Blackstone, Comm. 
296. 

Repudiation is, indeed, an act too uncertain, one resting too often in biased 
recollection, to be accepted as the equivalent of ordered bat@#le in the courts 
The value of a clause declaring a policy incontestable lies to no slight degre¢ 
in the definiteness of the protection accorded to the holder. The good that it 
promises is in part a state of mind. After the lapse of two years the insured 
is no longer to be harassed by the fear that the policy will be avoided by in- 
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terested witnesses asserting in later days that there was a disclaimer long ago. 
After a like lapse the beneficiaries are no longer to be subjected to the risk 
of forfeiture through notices or warnings that may be hard to disprove when 
the insured is in his grave. Alike for insured and for beneficiaries, there is to 
be the peace of mind that is born of definiteness and certainty. The clause, in 
effect, if not in form, is a statute of limitations, established by convention and 
like the statute is directed to remedies in court. Wright v. Mutual Ben. Life 
Ass'n, supra. 

A contest, then, begins when the insurer avoids, or seeks to avoid, the 
obligation of the contract by action or defense. If the insured or the beneficiary 
is plaintiff, suing to declare the policy in force or to recover money due, the 
contest takes its start when the insurer serves an answer disclaiming liability. 
If insured and beneficiary hold back, preferring to wait till the time for contest 
has expired, the point of beginning is the time when the insurer sues in equity to 
declare the policy annulled. Cohen v. New York Mut. Life Ins. Co., 50 N. Y. 610, 
625, 10 Am. Rep. 522. There are said to be practical difficulties in applying such 
a formula. The policy may be payable to the estate of the insured, and the 
personal representatives may not be named till the expiration of the time per- 
missible for contest. These and like complications will be unraveled when they 
develop. There is support for the conclusion that by fair implication the non- 
existence of parties amenable to suit will extend the limit of time within which 
suit may be begun. Northwestern Mut. Life Ins. Co. v. Pickering, supra; cert. 
denied, 263 U. S. 720, 44 S. Ct. 229, 68 L. Ed. 524; cf. Crapo v. City of Syracuse, 
183 N. Y. 395, 76 N. E. 465; Oswego & S. R. Co. v. State, 226 N. Y. 351, 360, 124 
N. E. 8. For present purposes it is enough to say that a contest begins when the 
contestants, satisfied no longer with minatory gestures, are at grips with each 
other in the arena of the fight. When the fight is a civil controversy, the 
arena is the court. 

Nothing now decided is to be read as affecting the validity of an accord and 
satisfaction between parties capable of contracting, or of a release or surrender 
as part of an agreement of rescission. Sexton v. Equitable Life Assur. Soc. 
of United States, 248 N. Y. 646, 162 N. E. 559. Here there was neither capacity 
on the parts of the infants to release their cause of action, nor tender of value 
to them or to any guardian of their property. The wife took the premiums for 
herself and no one else. She was not even the administratrix of the estate of 
the insured. Release or rescission, however effective as to her, was void as to 
the plaintiffs. 

The judgment should be affirmed with costs. 


Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 
Judgment affirmed. 


RHODES et al. v. NEW YORK LIFE INS. CO. (No. 595.) 
Supreme Court of North Carolina. June 12, 1929. 
148 Southeastern Reporter 439. 

1. REMOVAL OF CAUSES—STATUTE PROVIDING FOR REVOCATION 
OF FOREIGN LIFE INSURANCE COMPANY’S AUTHORITY TO DO 
BUSINESS IN STATE, IF IT ATTEMPTS TO REMOVE PENDING 
SUITS TO FEDERAL COURT, HELD UNCONSTITUTIONAL (C. S. § 
6295). 

Provision of C. S. § 6295, that, if any foreign life insurance company shall 
undertake to remove pending suit to federal court, insurance commissioner shall 
revoke its authority to transact business in state, is unconstitutional and void. 

(For other cases, see Removal of Causes, Dec. Dig. § 3.) 


2, REMOVAL OF CAUSES—REMOVAL CANNOT BE DENIED BECAUSE 
APPLICATION TO DO BUSINESS IN STATE INCLUDED AGREE- 
MENT NOT TO REMOVE (C. S. § 6295). 

_ Removal of cause to federal court cannot be denied because defendant company, 

in application to do business pursuant to C. S. § 6295, filed its agreement not to 

remove causes to federal court. 
(For other cases Removal of Causes, Dec. Dig. § 17.) 


Appeal from Superior Court, Jackson County; P. A. McElroy, Judge. 
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Action by Clyde V. Rhodes and another against the New York Life Insurance 
Company. Order of the clerk of the superior court denying defendant’s motion to 
remove cause to the federal court was reversed on appeal by the judge of the super- 
ior court, and, from the order removing the cause to the District Court of the 
United States for the Western District of North Carolina, plaintiffs appeal. 
Affirmed. 

Plaintiffs alleged that on the 9th day of October, 1928, the defendant executed 
and delivered to Jessie C. Rhodes a life insurance policy in which the plaintiffs were 
named as beneficiaries; that said policy contained a provision that, if the insured 
should die as the result of accidental means, and within 90 days after receiving such 
injury, the defendant would pay to the plaintiffs double the face value of said 
policy, to wit, $10,000. 

It was further alleged that on the 5th day of November, 1928, while said policy 
was in force, the insured, while handling a pistol, “permitted the same to be acci- 
dentally discharged, and by reason thereof caused the death of said Jessie C. 
Rhodes,” the insured. 

Thereupon the plaintiffs instituted this action against the defendant to recover 
the sum of $10,000. 

In apt time the defendant filed a petition for removal to the federal court, al- 
leging that the defendant was a nonresident of the state of North Carolina. 

The plaintiffs filed a reply to the petition for removal, alleging, in substance, that 
on the 8th day of April, 1901, the defendant had filed an application to transact 
business in the state of North Carolina, in which said application the following 
language appeared: “And said company hereby agrees that suits commenced in the 
state courts of North Carolina against it shall not be removed by the acts of said 
company into the United States Circuit or District Courts, and that said company 
will not institute any action or suit in equity in the United States Court against any 
citizen of North Carolina, growing out of or in any way connected with any policy 
issued by said company.” 

The clerk of the superior court of Jackson county denied the motion to remove 
the cause to the federal court, and, upon appeal to the judge of the superior court, 
the order of the clerk was reversed, and the cause removed from the superior court 
of Jackson county to the District Court of the United States for the Western Dis- 
trict of North Carolina, from which order of removal the plaintiffs appealed. 

A. S. Patterson, of Bryson City, and Morgan Ward & Stamy, of Waynesville, 
for appellants. 


Manlv, Hendren & Womble, of Winston-Salem, and S. J. Black, of Bakersville, 
for appellee. 


3ROGDEN, J. [1,2] Is a foreign life insurance company, permitted to transact 
business in North Carolina by complying with the insurance law, precluded by C. S. 
§ 6295, from filing a petition for removal in a pending suit? 

On the 8th day of April, 1901, the defendant filed an application to transact 
business in the state of North Carolina in accordance with the insurance law then 
in force. The application stated: “And said company hereby agrees that suits com- 
menced in the state courts of North Carolina against it shall not be removed by 
the acts of said company into the United States Circuit or District Courts,” ete. 
This language in the application was designed to comply ‘with the provisions of the 
statute. C. S. § 6295, provides that, if any foreign life insurance company shall 
undertake to remove a pending suit to the federal court, the insurance commissioner 
shal} revoke the authority to transact business in this state. The statute was con- 
strued in the case of Insurance Co. v. Insurance Department, 144 N. C. 442, 57 S. 
E. 120, and held constitutional. The decision was planted squarely upon the authority 
of Travelers’ Ins. Co. v. Prewitt, 202 U. S. 246, 26 S. Ct. 619, 50 L. Ed. 1013, 6 
Ann. Cas. 317. However, the Prewitt Case was expressly overruled in Terral v. 
Burke Construction Co., 257 U. S. 529, 42 S. Ct. 188, 66 L. Ed. 352, 21 A. L. R. 
186. Chief Justice Taft, writing for the court, said: “The principle established by 
the more recent decisions of this court is that a state may not, in imposing condi- 
tions upon the privilege of a foreign corporation’s doing business in the state, 
exact from it a waiver of the exercise of * * * such right, whether waived in ad- 
vance or not. The principle does not depend for its application on the character 
of the business the cornoration does, whether state or interstate, although that has 
been suggested as a distinction in some cases. It rests on the ground that the 
Federal Constitution confers upon citizens of one state the right to resort to Fed- 
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eral courts in another, that state action, whether legislative or executive, neces- 
sarily calculated to curtail the free exercise of the right thus secured is void be- 
cause the sovereign power of a state in excluding foreign corporations, as in the 
exercise of all others of its sovereign powers, is subject to the oe of the 
supreme fundamental law.” Fidelity & Deposit Co. v. Tafoya, 270 U. 426, 46 
S. Ct. 331, 70 = Ed. 664; Frost & Frost Trucking Co. v. Railroad Cumsehalied 271 
2 S. 583, 46 S. Ct. 605, 70 L. Ed. 1101, 47 A. L. R. 457; Hanover Fire Ins. Co. v. 
Carr, 272 U. S. "494, 47 S. Ct. 179, 71 L. Ed. 372, 49 A. L. R. 713. 

It is clear, therefore, that the removal provisions of C. S. § 6295, are unconsti- 
tutional and void. Hence the defendant had a right to remove the case, and the 
judgment of the superior court is affirmed. 

Affirmed. 


ZETNA LIFE INS. CO. v. LEMBRIGHT 
Court of Appeals of Ohio, Erie County. April 20, 1928. 
166 Northeastern Reporter 586. 
INSURANCE—EVIDENCE OF TERMINATION OF INSURED’S EMPLOY- 

MENT AND CANCELLATION OF GROUP LIFE POLICY AS TO HIM 

HELD TO REQUIRE DIRECTED VERDICT FOR INSURER. 

In action on employé’s group life insurance policy, terminable as to any em- 
ployé whenever his employment ceased, undisputed testimony of employer’s pay- 
master as to termination of decedent's employment and cancellation of policy 
as to him, pursuant to provision therein, held to require directed verdict for in- 
surance company, liability of which ceased on such cancellation, irrespective of any 
cause of action against ‘employer for breach of contract. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


Action by Irene A. L. Lembright against the Aitna Life Insurance Company. 


Judgment for plaintiff and defendant brings error. Reversed and rendered.—[By 
Editorial Staff.] 


King, Ramsey & Flynn, of Sandusky, for plaintiff in error. 

H. L. Peeke and J. F. Hertlein, both of Sandusky, for defendant in error. 

Liroyp, J. In consideration of the premium therein provided, and upon the 
terms and conditions therein contained, the A®tna Life Insurance Company of 
Hartford, Conn., to which we will hereafter refer as the insurance company, issued 
its policy of insurance to the Hinde & Dauche Paper Company of Sandusky, here- 
after referred to as the paper company, thereby insuring the employés of the 
latter company whose names were furnished by it to the insurance company. The 
amount of the insurance of the several employés depended upon their respective 
periods of employment, and ranged from $500 for such of them as had been con- 
tinuously employed for not less than six months nor more than one year, to $2,000 
for those of ten years’ or more of continuous employment. The amount of the 
premium to be paid by the paper company to the insurance company depended upon 
the number of employés and was to be adjusted quarterly for additional increased 
and discontinued insurance. No obligation was imposed upon the employés other 
than the continuity of service. The policy issued to the paper company provided 
that the employer might effect the cancellation of insurance upon any employé is- 
sued thereunder, upon or at any time after termination of employment, by the re- 
turn of the card for such individual insurance with the form thereon entitled “No- 
tice of Discontinued Employment,” and that, upon request for discontinuance upon 
any life insured thereunder, insurance upon such life should cease, and the un- 
earned premium be calculated from the middle of the policy month in which such 
request was received by the insurance company, and if, through clerical error, such 
discontinuance of insurance was not requested immediately after the termination 
of the employment, the unearned premium was to be calculated from the middle 
of the policy month in which such employment actually terminated. 

To each of the employés of the paper company so insured there was issued, 
by the paper company, on a form provided hy the insurance company, a certificate 
to the effect. in substance, that the i insurance company had insured the lives of cer- 
tain employés of the paper company “by a Group Policy of Insurance No. 1711 is- 
sued and delivered to the employer,” and that “under and subject to the terms and 
conditions of said policy and the application therefor the life of ——, an employé, 
is insured for the sum of —— Dollars.” In this certificate it was also provided that 
“this insurance may be terminated whenever said employé for any reason what- 
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soever ceased to be in the employ of said employer,” and that “in the event of 
your death * * * while in our service and during the continuance of the group pol- 
icy, the amount of insurance then in force upon your life will be paid to your 
beneficiary.” A form for designation of a beneficiary was also furnished to each 
employé so insured. 

On December 12, 1922, such a certificate was issued and delivered by the paper 
company to J. H. Lester, who, having been an employé for more than ten years, 
was thereby insured for $2,000. He designated his niece, Irene A. L. Lembright, 
as beneficiary thereunder. Mr. Lester died May 13, 1926, and thereafter Irene 
Lembright commenced an action in the court of common pleas to recover of the 
insurance company $2,000, the amount for which the decedent had been insured as 
an employé of the paper company. The questions in issue were whether or not 
Lester, at the time of his death, was an employé of the paper company, whether 
or not the insurance theretofore had by him was in force and effect, and whether 
or not defendant in error was the beneficiary thereunder at the time of Lester’s 
death. The trial judge submitted to the jury the questions he considered as put 
in issue by the pleadings and the evidence. The jury returned a general verdict for 
$2,140, being the amount claimed, plus interest. To reverse the judgment entered 
thereon the insurance company prosecutes these proceedings in error, claiming not 
only that the verdict and judgment are against the weight of the evidence and con- 
trary to law, but also that there is no evidence in the record to sustain the same. 

Other than the documentary evidence produced at the trial, there was no evi- 
dence adduced except the testimony of Mrs. Lembright and John H. Gerold, the 
latter being the paymaster of the paper company. Mrs. Lembright testifies merely 
to the fact that the decedent was her uncle, that she had lived with him until Jan- 
uary 1, 1924, at which time, because of some differences between them, she left his 
house and saw him but once or twice thereafter. She states that she had heard 
that he was not able to work during 1925. 


Mr. Gerold testifies, and this is not disputed or rebutted by any other evidence, 
that Lester did not work for the paper company in any capacity after December 16, 
1924: that on January 7, 1925, he received a check for 80 cents for work done on 
December 16, 1924; that he received no further sums from the paper company ex- 
cept that on December 23, 1925, it sent to him what was called a “Christmas Greet- 
ing Check” for $5, which sum at Christmas time of each year was sent to all of 
its employés. Lester was carried on the pay roll of the paper company without 
pay until May 1, 1925, his name not thereafter appearing thereon. Gerold also tes- 
tified that Lester came to the office of the company several times and was asked by 
Gerold why he did not go to work, the suggestion being made that he see the su- 
perintendent “and get some lighter work.” To this Lester made no response, and 
on a later occasion said “to cancel the policy, he didn’t think he would be back.” 
Gerold then told him that he would cancel it, and thereafter did so by writing to 
the insurance company “or sending in his card.” The evidence shows that Lester 
was employed by the paper company for no definite period. He could leave its 
employ when he saw fit, and the company could dispense with his services when it 
saw fit, and no notice was required from either to the other to effect such ter- 
mination; nor did the policy of insurance, or the certificate issued to Lester, pro- 
vide for any notice to him by the paper company or by the insurance company of 
the cancellation of the policy as to the individual insurance effected in his behalf. 
The purpose of the paper company in procuring the policy of insurance was to 
induce continuity of employment by its employés. The certificate issued to Lester 
provided specifically that it was subject to the terms and conditions of the policy 
issued to the paper company, one of the conditions being that the paper company 
might effect the cancellation of insurance upon any employé by the return of the 
card for such individual insurance. Gerold testifies that this was done in Lester’s 
case, thereby saving the paper company $140 on the yearly premium paid to the 
insurance company, and no one disputes or denies the statements thus made by 
him. The testimony of Gerold is not disputed that the policy was canceled as to 
Lester at the latter’s request because he was not intending to return to work for 
the company after December 16, 1924, and was permanently dropped from the pay 
roll of the companv on April 30, 1925. The plaintiff offered no evidence that Les- 
ter was an employé of the paper company at the time of his death, other than the 
claimed inference of continuing employment because he was such employé at and 
prior to the time the insurance upon his life became effective. It must be admitted, 
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we think, that the employment was not permanent and continuing, but terminable at 
any time by either himself or the employer, without notice from one to the other, 
and his right to the benefit of the insurance was entirely dependent upon the ex- 
istence of the relation of employer and employé, and upon the continuance in effect 
by the paper company of the policy of insurance issued to it by the insurance 
company. The contract of Lester evidenced by the certificate issued and delivered 
to him by the paper company was with the paper company and not with the insur- 
ance company, and was expressly made subject to the terms of the major policy, 
which provided for cancellation thereof by the paper company as to any individual 
employé. The evidence shows that the insurance company was notified by the pa- 
per company at the termination of Lester’s employment and the withdrawal of the 
insurance issued to him as an employé. Under such circumstances it seems apparent 
to us that whatever action, if any, might be maintained against the paper company 
for a claimed breach of its contract with Lester, the liability of the insurance 
company on the policy issued by it necessarily ceased. 

At the close of all the evidence, counsel for the insurance company said to the 
court: “I am going to ask the court to charge the jury to find for the defendant.” 
The court said, “overruled,” to which counsel preserved exceptions. This was in 
effect a motion for a directed verdict, and we think should have been granted. 
In our judgment there is no evidence in the record tending to prove the alleged 
cause of action of defendant in error, nor any warranting the submission thereof 
to the jury. 

For the reasons given the judgment of the trial court is reversed and final 
judgment entered for the plaintiff in error. 

Judgment reversed. 

Richards and Williams, JJ., concur. 


FIRST STATE BANK OF DELAWARE, OKL,., v. CONN (FIRST NAT. 
BANK OF NOWATA. Garnishee). (No. 19183.) 
Supreme Court of Oklahoma. May 21, 1979. 
(Svllabus by the Court.) 

INSURANCE—LIFE POLICY MADE PAYABLE IN ANY WAY TO OR FOR 
BENEFIT OF MARRIED WOMAN INURES TO HER SEPARATE USE 
AND BENEFIT; WIDOW’S GIFT TO DAUGHTER OF PORTION OF 
PROCEEDS OF LIFE POLICY WITHOUT CONSIDERATION WAS 
ata VOID AS TO EXISTING CREDITORS (COMP. ST. 1921, §§ 6726, 
1727). 

By virtue of section 6727, C. O. S. 1921, every policy of life insurance made 
payable to or for the benefit of a married woman, or which after its issue is as- 
signed, transferred, or in any way made payable to a married woman, shall inure 
to her separate use and benefit; and upon the death of the insured husband, the 
creditors of such beneficiary, except those named in section 6726, have no interest 
in the proceeds from such policy, and where such beneficiary receives the proceeds 
trom such an insurance policy, and gives a part thereof to her daughter without 
any consideration other than love and affection, such gift is not void as to existing 
creditors, other than those named in the exception, even though the beneficiary 
had no money or property left with which to pay her debts. : 

(For other cases, see Insurance, Dec. Dig. § 590.) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Nowata County; Wayne W. Bayless, Judge. 

Action bv the First State Bank of Delaware, Okl., against Alma Conn, wherein 
the First National Bank of Nowata was made garnishee, and wherein Inez Conn 
filed an interplea, claiming funds sought to be impounded by garnishment proceed- 
ing. Judgment for internleader, and plaintiff anneals. Affirmed 

Sams & Ravmond. of Nowata, for plaintiff in error. 

1. A. Tillotson. of Nowata, for defendant in error Inez Conn. Interpleader. 

TerFrrY, C. This action was beeun in the district court of Nowata county, by 
the first State Bank of Delaware, Okl., as plaintiff, against Alma Conn, as de- 
fendant. upon a rromissory note to recover the sum of $367, with interest and at- 
tornev fees. At the time the suit was filed plaintiff caused garnishment process to 
be directed to and served upon the First National Bank of Nowata, Okl. Plaintiff 
allesed that the garnishment bank had in its possession certain funds helonging to 
the defendant, but carried in the account of Inez Conn. The answer of the gar- 
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nishee denied that it was indebted to Alma Conn, but admitted that Inez Conn had 
on deposit with the bank the sum of $363.85. Inez Conn, a daughter of the defend- 
ant, Alma Conn, filed an interplea claiming the funds sought to be impounded by 
the garnishment proceeding. The defendant made no defense to the cause of ac- 
tion against her, and judgment was rendered against her for the amount prayed 
for in the petition. The issue raised by the garnishment affidavit and interplea was 
tried to the court, and judgment was rendered in favor of interpleader. Motion 
for new trial having been overruled, plaintiff has appealed. 

The assignments of error relied upon for a reversal of the judgment are that 
the judgment is contrary to the evidence; and that the judgment is contrary to 
the law. Under these assignments of error, counsel for plaintiff contend that the 
money held by garnishee in the name of Inez Conn was given to her by the de- 
fendant without consideration other than love and affection; that defendant was, 
at the time of making said gift, indebted to plaintiff; that she was insolvent and 
that said gift and transfer amounted to a fraud upon her creditors and void. The 
evidence discloses that John Conn, husband of defendant, died May 28, 1927; that 
he carried a policy of insurance upon his life in the sum of $1,700; and that de- 
fendant was the sole beneficiary named in the insurance policy. The evidence 
further discloses that John Conn requested his wife to give his daughter, Inez 
Conn, one-half of the proceeds from said insurance policy in order that she may 
continue in school. Shortly after the death of John Conn, defendant collected the 
face amount of the policy, deposited $850 to the credit of Inez Conn in the gar- 
nishee bank, and used the remaining one-half for the payment of funeral expenses 
and other indebtedness to the exclusion of plaintiff’s claim. It appears that inter- 
pleader had drawn out of said bank all of the $850, except $363.85, which remained 
at the time garnishment summons was served on the bank. 

It is a time-honored maxim in equity that one must be just before generous, 
and the general rule is that a gift without consideration other than love and af- 
fection by an insolvent debtor is presumed to be a fraud upon his existing creditors 
and void. The effect of our statutory provisions on the prevailing rule of equity 
in this regard need not here be considered because the case is ruled by other ap- 
plicable provisions of the statutes, to wit, sections 6726 and 6727, C. O. S. 1921, 
which are as follows: 

“Beneficiary may sue—rights of creditors. When a policy of insurance is ef- 
fected by any person on his own life, or on another life in favor of some person 
other than himself having an insurable interest therein, the lawful beneficiary 
thereof, other than himself or his legal representative, shall be entitled to its pro- 
ceeds against the creditors and representatives of the person effecting the same; 
and the person to whom a policy of life insurance is made payable may maintain 
an action thereon in his own name: Provided, that subject to the statute of limita- 
tions, the amount of any premiums for said insurance paid in fraud of creditors, 
with interest thereon, shall inure to their benefit from the proceeds of the policy; 
but the company issuing the policy shall be discharged of all liability thereon by 
payment of its proceeds in accordance with the terms thereof unless, before such 
payment, the company shall have written notice by or in behalf, of some creditor, 
with specifications of the amount claimed, claiming to recover for certain premiums 
paid in fraud of creditors; Provided, that the insured, under such policy shall not 
he denied the right to change the beneficiary when such right is expressly reserved 
in the policy.” 

“Married woman as beneficiary—rights. Every policy of life insurance made 
payable to or for the benefit of a married woman, or which after its issue is as- 
signed, transferred, or in any way made payable to a married woman, or to any 
person in trust for her or for her benefit, whether procured by herself, her hus- 
band or by any other person, and whether the assignment or transfer is made by 
her husband or by any other person, shall inure to her separate use and benefit, 
subject to the provisions of the preceding section relating to premiums paid in 
fraud of creditors, and subject to any indebtedness on account of the policy: 
Provided, that the insured under such policy shall not be denied the right to 
change the beneficiary where this right is expressly reserved in the policy.” : 

In the recent case of Johnson vy. Roberts et al., 124 Okl. 68, 254 P. 88, this 
court had occasion to apply the above provisions of the statute to a very similar 
state of facts to those involved herein. In that case a judgment had been obtained 
against J. N. Johnson and his wife. The wife was designated beneficiary in certain 
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insurance policies carried on the life of her husband. Johnson died, and, after 
execution was issued and returned “no property found,” garnishment process was 
issued to the insurance companies, which carried policies on the husband’s life. 
The wife filed motions to quash the garnishment process on the ground that the 
moneys due her under the insurance policies were exempt to her as widow of J. 
H. Johnson, deceased, and could not be subjected to the payment of her debts, or 
the debts of her deceased husband. This contention was upheld, and, after quoting 
the foregoing sections of the statutes, it was said: “The policies involved speci- 
fically designated the plaintiff in error as beneficiary, and it appears that it was the 
intention of J. N. Johnson to set apart this sum of money for the benefit of his 
widow. It seems to us that the above sections of the statute exempt the money 
derived from the above policies.” 

Again, in the course of the opinion it is said: “The counsel of defendants in 
error filed quite a learned brief, and discusses our exemption laws and our sep- 
arate property laws, and attempts to apply the rule relating to our exemption 
statute and our separate property statute, and cites numerous authorities, but in our 
judgment the two sections of our statute above quoted are too plain to require any 
outside aid in determining their meaning.” ‘ 

As stated in the foregoing case, the sections of the statute here under consider- 
ation seem to be special statutes for the protection of widows, and should be 
liberally construed to effectuate that purpose. They have application to life in- 
surance only, and should not be confused with the general exemption statutes. 

It is not entirely clear from the record in the case at bar the exact nature of 
the insurance policy from which the funds in controversy arose. It would seem, 
however, that the policy must have been in the nature of old line insurance rather 
than fraternal or benevolent insurance. But even if it were in the nature of fra- 
ternal insurance, the fund would have also been exempt from the payment of the 
beneficiary’s debts. Section 6786, C. O. S. 1921; State ex rel. Lankford, State 
Bank Commissioner v. Collins et al., 70 Okl. 323, 174 P. 568, 6 A. L. R. 603. 

The proceeds from the insurance policy in the hands of defendant were exempt 
to her as against her creditors, and the creditors of her deceased husband, except 
as provided by the provisions of the law. Such being the case, her creditors had 
no interest in the money, and were not deprived of something to which they were 
entitled to, even though defendant was insolvent, and parted with the money with- 
out consideration other than love and affection. The general rule that such a gift 
or conveyance is void as to creditors is based upon the ground that such a convey- 
ance deprives existing creditors of something they are justly entitled to. Such 
is not the case here. Certainly, if plaintiff was not entitled to resort to this fund 
in payment of its debt, while in the hands of defendant, it cannot say that it was 
defrauded when defendant gave a part of it to her daughter for such a laudable 
purpose as to provide her daughter with the necessary means to continue in school. 

The judgment of the trial court is affirmed. 

Bennett, Herr, Diffendaffer, and Hall, C. C., concur. 

Per Curiam. Adopted in whole. 


KEENAN v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
(No. 6523.) 
Supreme Court of Rhode Island. June 7, 1929. 
146 Atlantic Reporter 401. 

1. INSURANCE—POLICY BEING DELIVERED AND ACCEPTED AND 
PREMIUM PAID IN RHODE ISLAND, POLICY WAS RHODE ISLAND 
CONTRACT. 

Where policy of insurance was delivered and accepted and premium paid in 

Rhode Island, it was a Rhode Island contract, and hence must be construed accord- 

ing to the laws of that state. 


(For other cases, see Insurance, Dec. Dig. § 125]2[.) 


4. INSURANCE—INSURER, HAVING VOLUNTARILY ENTERED INTO 
CONTRACT WITH INFANT, PRESUMABLY KNEW THAT INFANT 
WAS NOT BOUND BY WARRANTIES, AND CANNOT ESCAPE LI- 
ABILITY ON INFANT’S DEATH. 

Where insurer voluntarily entered into contract with person whom it knew to 
be an infant, insurer presumably acted with knowledge that under law infant was 
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not bound by warranties in application, and assumed the risk incident to such a con- 


tract and could not escape liability on infant’s death. 
(For other cases, see Insurance, Dec. Dig. § 389[9].) 


INSUR. ANCE—IN ACTION ON POLICY COVERING INFANT’S LIFE, 
FINDINGS BY JURY ON INSURED’S HEALTH WERE IMMATERIAL, 
WHERE INFANT WAS NOT BOUND BY WARRANTIES CONTAIN. 
ED IN APPLICATION. 

In action on insurance policy covering infant’s life, findings by jury on ques- 
tions regarding infant’s health at time of application were immaterial, since insured, 
being an infant, was not bound by warranties contained in application. 

(For other cases, see Insurance, Dec. Dig. § 670.) 

Exceptions from Superior Court, Providence and Bristol Counties; Edward W. 
Blodgett, Judge. 

Action by Margaret Keenan against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. Verdict for plaintiff. On defendant’s exceptions. 
Exceptions overruled, and case remitted. 

Hogan & Hogan, of Providence, for plaintiff. 

George Hurley and Walter V. Moriarty, both of Providence, for defendant. 

Stearns, C. J. This is an action on a policy of life insurance for $1,000 upon 
the life of plaintiff's infant sister, brought by plaintiff, the beneficiary. 

Sadie Keenan, the insured, 18 years of age, came from Ireland in February, 
1926. She lived in Pawtucket with her parents and worked regularly in a factory. 
On July 4, 1926, she went in bathing and as a result caught cold. She continued to 
work until July 15, and, although her condition was as she thought improved, on 
the advice of her sister she consulted a doctor in his office on the night of July 
15. He prescribed a tonic for her and told her to come to see him again in two 
weeks. An agent of the defendant company, who for several weeks had been try- 
ing to insure all of the members of the Keenan family, on July 27 succeeded in 
insuring Sadie Keenan. 

The policy for which application was made by Sadie Keenan, was what is 
called a “nonmedical” policy, which was issued without any examination of the in- 
sured by a physician. By the terms of the policy, the application was made a part 
of the policy, and, as stated in the policy, the contract of insurance was based upon 
the declarations in the application, which were, in the absence of fraud, to be 
treated as representations and not as warranties. 

\mong the statements made by the insured in the application were the follow- 
ing questions and answers: “Question 3. Are you now in good health? Answer. 
Yes. Question 4. Have you ever had or been treated for any of the following? 
Answer yes or no to each. If yes give full particulars in space below.” Under 
this question was a list of 28 ailments including “Chronic Cough” and “Consump- 
tion.” For each ailment under this question the insured answered: “No.” “Ques- 
tion 13. Have you within the past five years had medical advice for any disease 
or disorder not included above? Give full particulars. Answer: No.” 

This application, with the premium, which was paid by Sadie Keenan, was 
forwarded to the office of the defendant company in Boston, Mass., where the ap- 
plication was approved July 30. The policy, bearing date July 27, 1926, was issued 
July 30, and sent to the agent of the defendant company in Pawtucket, where it 
was delivered by the agent to Sadie Keenan. On July 30 Sadie Keenan again 
went to the doctor. He testifies that he then felt sure she had acute pulmonary 
consumption. Acting on his advice, she went in August to a sanitarium, where 
she died of consumption Janu: ry 29, 1927. 

The case was tried to a jury and resulted in a verdict for the plaintiff for 
the amount of the policy, with interest. The case is now in this court on defend- 
ant’s bill of exceptions. 

There are numerous exceptions in defendant’s bill, but it is unnecessary to 
consider them in detail. Defendant in its brief states that at the trial the physical 
condition of Sadie Keenan was the only issue involved; that the testimony was 
that she was not in good health on July 27, 1926; that she then had consumption 
and kney she was seriously ill. 

The following facts are established by the evidence. Sadie Keenan did have 
consumption on July 27, 1926, but she did not know it and was not informed of that 
fact by the doctor; she supposed she was suffering from a cold, and her failure 
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to state in her application that she had consulted a doctor was not because of any 
fraudulent intent but from ignorance of the relevancy of such a statement. 

[1-3] The question is, Did this misrepresentation avoid the policy? By its 
terms the policy was to be effective on the date of the application if approved at 
the home office. The application provided: “B. That if payment of the premium 
has been made with this application, the insurance (subject to the terms and con- 
ditions ef any policy issued hereunder) shall be in force from the date of the com- 
pletion of Part B of this application” * * *—”and that. whether the premium is 
paid with the application or otherwise, delivery and payment shall constitute an 
acceptance of the policy and of all its conditions.” The premium was paid and the 
policy was delivered and accepted in this state. It was a Rhode Island contract, 
and hence is to be construed by the laws of this state. Joyce on Insurance (2d Ed.) 
par. 230; Equitable Life Assur. Soc. v. Clements, 140 U. S. 226, 11 S. Ct. 822, 35 
L. Ed. 497; Millard, Adm’r, v. Brayton, Ex’x, 177 Mass. 533, 59 N. E. 436, 52 
L. R. A. 117, 83 Am. St. Rep. 294; Howes v. Fisk, 67 N. H. 289, 30 A. 351. 
O'Rourke v. John Hancock Mut. Life Ins. Co., 23 R. I. 457, 50 A. 834, 57 L. R. A. 
496, 91 Am. St. Rep. 643, decided in 1902, was an action in assumpsit by the bene- 
ficiary on a policy of life insurance upon the life of her son, a boy 15 years old 
when the policy was issued. The defense was that the boy made false* answers 
to questions in the application, one of which was that he had never suffered from 
rheumatism. A verdict for plaintiff was sustained by this court. It was held that 
an infant is not bound by his warranties in an application for life insurance, and 
the company cannot set up the falsity of such warranties as a defense to a suit 
on the policy by the beneficiary; that as the warranties are not binding upon the 
minor they are in legal effect then not a part of the contract, and the beneficiary, 
in the absence of fraudulent conduct on her part, is not estopped by them. The de- 
fendant seeks to avoid the decisive effect of the O’Rourke Case by certain dicta 
in the case of Mohr v. Prudential Ins. Co. of America, 32 R. I. 177, 78 A. 554. 
The latter case, however, was not decided on the question now in issue, and no 
reference was made therein to the O’Rourke Case, which has not been overruled 
either expressly or by implication. The O’Rourke Case has since been cited and 
approved in Monast v. Manhattan Life Ins. Co., 32 R. I. 557, 79 A. 932: Salvate 
v. Firemen’s Ins. Co., 42 R. I. 433, 108 A. 579, and Jacobs v. United Electric Rail- 
ways Co., 46 R. I. 230, 125 A. 286. In McGuckian v. Carpenter, 43 R. I. 94, 110 
A. 402, 16 A. L. R. 1473, it was held that when an executed contract is not one for 
his necessaries, an infant should be permitted to disaffirm it and recover the con- 
sideration moving from him, and should be required only to return the consider- 
ation, if any, that remains in his hands; if he has dissipated the consideration or 
lost it or for any reason he is unable to restore it to the other party, he should 
he permitted to disaffirm the contract and recover back the consideration moving 
from him. As thus appears, this court has consistently refused to lessen the pro- 
tection given to infants in the matter of their contracts. 

[4] The defendant voluntarily entered into a contract with one whom it knew 
to be an infant, and presumably acted with knowledge of the law of this state. 
It assumed the risk incident to such a contract and cannot now escape the liability. 

The exceptions of the defendant taken to the charge given to the jury are thus 
summarized by the defendant: The justice instructed the jury that the question 
of fraud was the main issue in the case and the only ground of defense that the 
defendant had, and, unless plaintiff’s insured had been guilty of fraud, plaintiff was 
entitled to recover. Defendant cannot properly complain of this charge, which 
was certainly as favorable to the defendant as it was entitled to have. By their 
verdict the jury properly found that the insured was not guilty of fraud. As any 
misrepresentation by the insured did not avoid the policy, the verdict is not con- 
trary to the law or the evidence. 

[5] Exceptions were taken to special findings of the jury: (1) That Sadie 
Keenan was in good health on July 27, 1926; (2) that she did not consult a physi- 
cian for medical advice for any disease or disorder within five years prior to July 
15. 1926; and (3) that she did not have consumption on July 27, 1926. Assuming 
all of these special findings to be unsupported by the weight of the evidence, as we 
think they are, they are nevertheless unimportant and do not for the reason al- 
ready stated invalidate the general verdict for the plaintiff. 

All of the defendant’s exceptions are overruled, and the case is remitted to 
the superior court for the entry of judgment on the verdict. 
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MUTUAL LIFE INS. CO. OF NEW YORK v. DISTRETTI. 
Supreme Court of Tennessee. May 27, 1929. 
17 Southeastern Reporter (2d) 11. 

1. INSURANCE—DEATH OF INSURED SHOT BY BANDITS AFTER HE 
OPENED FIRE ON THEM WHILE THEY WERE ESCAPING AFTER 
ROBBERY HELD NOT EFFECTED THROUGH “ACCIDENTAL 
MEANS.” 

Where insured, after he was held up and his store robbed by bandits known 
by him to be armed, ran out of store and opened fire on bandits while they were 
driving away in automobile and was shot when bandits returned the fire, his 
death did not occur through “accidental means,” within double indemnity pro- 
vision of life insurance policy, since any reasonable man must have anticipated 
the great probability of such result. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

2. INSURANCE—INJURY INTENTIONALLY INFLICTED BY ANOTHER 
IS “ACCIDENTAL INJURY,” IF NOT NATURALLY FORESEEABLE 
BY INSURED. 

Though injury be intentionally inflicted by another, nevertheless, if the in- 
jury was not naturally to be foreseen by insured, it is an “accidental injury,” 
within double indemnity provision of life policy. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

3. INSURANCE—DEATH RESULTING FROM VOLUNTARILY DOING 
THING FROM WHICH REASONABLE MAN FORESEES OR SHOULD 
FORESEE THAT DEATH OR INJURY MAY RESULT IS NOT “AC- 
CIDENT.” 

If insured voluntarily and intentionally does a thing from which as a reason- 
able man he foresees or should have foreseen that death or injury may result, 
such death or injury is not an “accident,” even though he is within his rights 
in doing what he did, is guilty of no misconduct, and though the hazard is not 
unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 529.) 

Certiorari to Court of Appeals, on Appeal from Circuit Court, Shelby 
County; R. H. Stickley, Special Judge. 

Action by Cora Distretti against the Mutual Life Insurance Company of 
New York. Judgment for defendant was reversed and remanded for a new 
trial by the Court of Appeals, and defendant brings certiorari. Reversed and 
rendered. 

Fitzhugh & Fitzhugh, of Memphis, for plaintiff. 

Bates, Shea & Frazer, of Memphis, for defendant. 

Green, C. J. Louis Distretti was held up and robbed in his store near Mem- 
phis and later killed by armed bandits on December 4, 1926. He had two policies 
of insurance on his life, written by defendant company, aggregating $5,000. 
These policies provided for double indemnity “upon receipt of due proof that 
such death resulted from bodily injury effected solely through external, violent, 
and accidental means and occurred within ninety days after such injury.” The 
defendant admitted liability for the face of the policies and tendered that sum. 
It denied liability for double indemnity, contending that the death of the in- 
sured did not result through accidental means. 


The trial judge was of opinion that the contention of defendant was well 
made and directed a verdict in its favor as to its liability for double indemnity. 
The Court of Appeals was of opinion that the question of accidental death 
should have been submitted to the jury, reversed the judgment below, and re- 
manded the case for a new trial. This court granted a writ of certiorari, and 
the case has been argued here. 


[1] Distretti ran a store in the suburbs of Memphis.. He and his family 
also lived in the same house. This place was located at the junction of the 
Pigeon Roost road and the Bama road. The house fronted on the Pigeon 
Roost road and there was a porch in front of it, reaching from the store to 
the highway. Just to the left of the store, from 50 to 75 feet distant, the Bama 
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road ran into the Pigeon Roost road. The level of the Bama road was con- 
siderably below that of the Pigeon Roost road, 4 feet or more, and the former 
road ran into the Pigeon Roost road. The level of the Bama road was con- 
junction. 

According to the testimony of Mrs. Distretti, she heard some disturbances 
in the storeroom and she entered the storeroom from the rear, where the 
living quarters of the family were located. There is some confusion in her 
testimony as to how many bandits were in the storeroom, whether one or two. 
She was carrying her baby and one of the bandits made her return to the back 
room at the point of a pistol. She testified that they robbed the cash drawer 
of about $200. After she returned to the back room, she heard a number of 
shots. She then went around the house to the front and found Distretti lying 
on the front porch mortally wounded. The bandits had fled when she got around 
the house. 

Two young boys who were returning from a picture show, it being about 
9 o'clock at night, were introduced by the defendant. They testified that as 
they approached Distretti’s place they saw a car in the Bama road, headed to- 
ward the Pigeon Roost road; that two or three men were in the car or just 
getting in; that Distretti ran out on the porch in front of his store with 
a pistol and opened fire on this car or the men in it; that the men returned 
the fire and Distretti fell. The car then got in motion, according to the boys, 
ran into the Pigeon Roost road, turned to the left, and disappeared. They said 
that the men in the car continued to fire their pistols as they drove away on 
the Pigeon Roost road, and one of the boys said that Distretti fired into the 
air a time or two after he fell. 

The car was afterwards located and examined and four bullet holes were 
found in the front part of the car, the bullets apparently having been fired into 
the car from the left-hand side. Distretti had only one wound. A bullet en- 
tered his neck and ranged rather downward into his chest. This wound pro- 
duced his death. 

It is argued that the downward range of the bullet in Distretti’s body shows 
that the fatal shot was fired after the car had turned into the Pigeon Roost 
road, since the Bama road is below the level of Distretti’s porch; that the bullet 
holes in the car show that Distretti did his shooting after the car made the 
turn and exposed its left side; that Distretti, if he did not fire until they were 
fleeing on the Pigeon Roost road, might reasonably have believed that the 
bandits, intent on their get-a-way, would not return his fire, or, if they did, 
he would be in little danger from such fire from a moving car. 

There is nothing, however, to show that the bullet holes in the car were 
even similar to holes that would have been made by bullets from Distretti’s 
pistol. Two bullets lodged in the frame of the car and there was no comparison 
between those and bullets adapted to deceased’s weapon. The car used by the 
robbers had been stolen by them. It must have been exposed to fire other than 
Distretti’s. Only three shots were fired from his pistol, as examination dis- 
closed, and there were four bullet holes in the car. 

The inference, therefore, that Distretti did not fire on the bandits until they 
were in flight along the Pigeon Roost road cannot rest on proven facts. It 
must be based on another inference, or rather an assumption, that the bullet 
holes in the car were made by bullets from Distretti’s pistol. Such reasoning, 
of course, is inadmissible. Moreover, the first mentioned inference is opposed 
to the positive testimony of the boys, and the second mentioned inference is 
opposed to the conceded circumstances that only three shots were fired from 
Distretti’s pistol. 

It is possible that Distretti was killed by a shot fired by one of the bandits 
as they were fleeing on the Pigeon Roost road. The range of a bullet in a 
body, however, does not mean much unless we can be certain of the particu- 
lar position of the body at the time it was struck. 

The record thus discloses without legitimate controversy that Distretti was 
held up and his store robbed by bandits whom he knew to be armed. Before 
they got away, he armed himself, and ran out and opened fire on them. They 
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were desperate men and had committed a felony of high degree. We do not 
see how any reasonable man could have supposed armed desperadoes of this 
character would submit to being shot at or detained and would refrain from 
using their own arms to protect themselves and to effect their escape. It seems 
to us that any reasonable man must have anticipated the great probability of 
the fatal result of Distretti’s conduct on this occasion. We cannot accordingly 
see, in any view of the evidence, how his death could be regarded as accidental. 

[2] The law to be applied in cases like this is very well settled Although 
injury be intentionally inflicted by another, nevertheless, if the injury was not 
‘naturally to be foreseen by the insured, it is an accidental injury within the 
meaning of a policy such as the one before us. Ins. Co. v. Bennett, 90 Tenn. 
256, 16 S. W. 723, 25 Am. St. Rep. 685; Union Casualty, etc., Co. v. Harroll, 
98 Tenn. 591, 46 S. W. 1080, 60 Am. St. Rep. 873. 

The foregoing rule is often stated with the further qualifications that the 
insured has been guilty of no misconduct and has made no assault on the person 
from whom he receives the injury. The cases are all collected in a note, 20 
A. LOR. 1023: 

In Union Casualty, ete., Co. v. Harroll, supra, the insured, according to 
some of the proof was advancing in a threatening manner upon the man who 
shot him. The insured, however, was unarmed and supposed the other man 
was unarmed, and the court thought it was properly left to the jury to see 
whether the insured should reasonably have anticipated serious injury from 
his conduct under such circumstances. 

[3] It may be considered in the case under consideration that Distretti was 
guilty of no misconduct; that he was within his rights in undertaking to halt 
these bandits by whom he had been robbed. If, however, he voluntarily and 
intentionally did a thing from which, as a reasonable man, he foresaw or should 
have foreseen that death or injury might result, such death or injury was not 
an accident. Unless reasonable men could reach different conclusions as to 
the probable result of Distretti’s conduct on this occasion, there was no question 
for the jury. As heretofore stated, we do not see how any difference could 
arise among reasonable men in the premises and we think the trial judge properly 
directed a verdict in favor of the defendant. 

We are referred to the case of Sackett v. Masonic Protective Ass’n, 106 
Neb. 238, 183 N. W. 101, 17 A. L. R. 188, in which it was held, where the in- 
sured voluntarily aided an officer in the pursuit of persons suspected ‘of a 
recent burglary and was shot by such persons, that it was a question for the 
jury whether the insured had been guilty of “voluntary exposure to unnecessary 
danger” within a prohibition of the policy. The court reasoned that the in- 
sured was performing his legal and moral duty in aiding in the apprehension 
of the burglars and that in the public interest men should not be deterred from 
the willing performance of such a duty by the fear that in so doing they would 
over step the bounds of prudence and forfeit their rights under insurance con- 
tracts. It was said: “The law regards such contracts as made with reference 
to the perils incident to the fulfillment by the insured of his obligation to assist 
in bringing criminals to justice. Such hazards do not come within the definition 
of ‘unnecessary danger.’ ” 

It will be observed that the question which arose in Sackett v. Masonic 
Protective Ass’n is not the question before us. A hazard may be regarded as 
not unnecessary in the sense of that case, yet if death or bodily injury is reason- 
ably and naturally to be anticipated as the consequence of voluntary exposure 
to such hazard, then, under our decisions, death or bodily injury thereby oc- 
casioned is not “effected solely through * * * accidental means.” 

If a sound public policy demands that more liberal contracts of accident 
insurance be offered to our citizens, that is a matter for legislative attention. 
The Legislature has heretofore enacted various statutes regulating the provisions 
to be inserted in fire policies, life policies, and other policies. We are dealing 
with a contract entered into between competent parties and we do not feel justi- 
fied in construing the word “accidental” to include incidents that are plainly 
excluded under our previous decisions. 

It should be said that we see in this case no emergency involving human 
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life, either his own or the life of another, that confronted Distretti when he 
went out on the porch with his pistol, and we therefore leave out of considera- 
tion several authorities relied on by counsel for the beneficiary. Neither do 
we consider the war cases. They are not harmonious. Those holding that the 
representatives of a soldier killed in battle are entitled to recovery on an acci- 
dental policy rest on peculiar facts. 

It results that the judgment of the Court of Appeals must be reversed, and 
this suit dismissed. 


TURNER v. NATIONAL LIFE & ACCIDENT INS. CO. 
Supreme Court of Tennessee. May 27, 1929. 
17 Southwestern Reporter (2d) 13. 

1. INSURANCE—BENEFICIARY REPUDIATING INSURER’S CLAIM 
THAT INSURED HAD TUBERCULOSIS WHEN POLICY WAS IS- 
SUED HELD NOT BOUND BY STATEMENT OF ATTENDING 
PHYSICIAN FILED WITH CLAIM. . 

Where illiterate beneficiary of life insurance policy, in her proof of claim, 
made no statement in writing or otherwise to insurer that insured had tuber- 
culosis at time of issuance of policy, and when told by insurer’s representative 
that, according to written statement of physician who attended insured at hos- 
pital in which he died, insured was so diseased, she repudiated any such idea 
and declined to settle on that basis, rule that party making written statement 
against interest will be bound thereby in absence of showing that statement 
was made through mistake did not apply, such rule being based on principle 
of estoppel, and company being in no wise misled or prejudiced by physician’s 
statement. 

(For other cases, see Insurance, Dec. Dig. § 547.) 


2. INSURANCE—SOLE ISSUE BEING WHETHER INSURED HAD TU- 
BERCULOSIS, INSTRUCTION AUTHORIZING JURY TO CONSIDER 
ATTENDING PHYSICIAN’S WRITTEN STATEMENT HELD FAVOR- 
ABLE TO INSURER. 

Where sole issue raised by pleadings and at trial was whether insured had 
tuberculosis when life insurance policy was issued, trial court’s instruction that 
jury could consider hearsay statement contained in attending physician’s cer- 
tificate that death was caused by tuberculosis and as to duration thereof was 
favorable to insurer, and, if it had been excepted to, this part of physician’s 
statement would have been incompetent. 

(For other cases, see Insurance, Dec. Dig. § 547.) 


Certiorari to Court of Appeals, on Appeal from Circuit Court, Shelby County; 
Ben L. Capell, Judge. 

Action by Shirley Turner against the National Life & Accident Insurance 
Company. Judgment for plaintiff was reversed by the Court of Appeals, and 


plaintiff brings certiorari. Judgment of Court of Appeals reversed, and judg- 
ment of trial court affirmed. 


H. B. Moriarity, of Memphis, for appellant. 

Ewing, King & King, of Memphis, for appellee. 

McKinney, J. Shirley Turner instituted this suit to recover $243 on an en- 
dowment insurance policy issued upon the life of Ed Harmon and in which she 
was named as beneficiary. The policy was issued on May 25, 1925, and the 
insured died on December 5, 1925. The policy contained this provision: 

“Proofs of death under this Policy shall be made upon blanks to be furnished 
by the Company and shall contain answers to each question propounded to 
the claimant, physicians and other persons, and shall contain the record, evi- 
dence and verdict of the Coroner’s inquest, if any be held.” 

There was also printed on the policy the following: 

“If claim arises, claimant should personally call at District Office through 
which premiums have been paid. Do not employ undertaker or anybody else 
to collect.” 

In compliance with this instruction, the beneficiary applied at the district 
office, where she executed her written statement on the blank furnished to 
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her by the company, in which she stated that the insured died on the date 
heretofore stated of tuberculosis at the Oakville Sanitarium, Oakville, Tenn. 

The representative of the company then gave the beneficiary a> blank and 
instructed her to carry same to Oakville to be filled in and executed by the 
attending physician, which she did. The physician stated that deceased died 
from tuberculosis on the date heretofore stated, and his statement contained 
this further recital: “Duration from personal knowledge or belief 9-3-25 to 
12-5-25. Duration from history 1 year.” 

Upon delivering the physician’s statement to the district office the bene- 
ficiary was advised that the company was not liable for the face value of the 
policy for the reason that the insured had tuberculosis at the time the policy 
was issued, and that the company would only refund the premiums which 
had been paid. 

The defendant in error is an ignorant, illiterate colored woman. She testi- 
fied that she did not know what was in the physician’s statement, and when the 
above statements were made to her by the representative of the company she 
repudiated the company’s claim and declined to accept the premiums in pay- 
ment, and subsequently instituted this suit. 

This suit was originally brought before a justice of the peace. The trans- 
cript shows that the papers in that court have been lost, and hence there are 
no pleadings in the record, and the only means by which we can determine 
what the issues were is by reference to the charge. The trial judge said: 

“You will look to the witnesses who appeared in the trial and the other 
evidence, proof of death filed by the plaintiff, and from all the evidence de- 
termine the issues involved. * * * 

“Now, in this controversy the plaintiff says that the insured, Harmon, on 
the 25th day of May, 1925, was in sound health; that at the time the policy 
was taken out he was in sound health; but that in September he was taken to 
Oakville Sanitarium, and that he died on December 5, 1925. 

“On the other hand, the defendant contends that on the date May 25, 1925, the 
date that the policy was issued, that Harmon was not in sound health; that 
at the time the policy was taken out he was then affliced with pulmonary tuber- 
culosis, and died in December. 

“As I say, that is the question for you to determine, and it is a question 
of fact for you to decide. There is nothing that I can do to help you decide it. 
It is a question of fact. If the man had tuberculosis on that date, or if any- 
thing was materially wrong with him, that is a question for you to determine, 
whether he had tuberculosis on May 25, 1925. If he did, then under this pro- 
vision of the policy which I read, the plaintiff would not be entitled to recover 
the $243. If, on the other hand, you find that he was in sound health at that 
date, why then he would be entitled to recover this amount. 

“Now, gentlemen of the jury, the burden of proof in the case rests upon 
the plaintiff to show by the greater weight of the evidence—the preponder- 
ance of the evidence—that he was in sound health on May 25, 1925.” 

It will thus be seen that the issue submitted to the jury was whether the 
insured had tuberculosis at the time the policy was issued. 

As further bearing upon this question we quote from the brief filed on be- 
half of plaintiff in error in the Court of Appeals, as follows: 

“The real question for consideration on this appeal is the soundness of 
the health or unsoundness of the health of Ed Harmon, the insured, at the 
time of the issuance of the policy of insurance sued on, to wit, his health or 
lack of health on May 25, 1925.” 

It will be observed that this issue was squarely submitted to the jury, in 
which they were told to take into consideration the proof of death submitted 
and the testimony of the witnesses, from all of which they were to determine 
whether the insured had tuberculosis at the time said policy was issued. The 
trial court also stated to the jury specifically that the burden of proof was on 
the plaintiff to show that he did not have tuberculosis at the time stated. 

The jury returned a verdict in favor of the plaintiff, and upon appeal the 
Court of Appeals found that there was ample evidence to sustain the verdict, 
but reversed the case because of the refusal of the trial court to give the fol- 
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lowing instruction tendered by counsel for the insurance company, to wit: 

“The plaintiff has introduced in evidence a proof of death of Ed Harmon 
showing that he has been suffering from tuberculosis for a period of one year 
from September 5, 1925. Unless you find that the proof was submitted through 
mistake, or the proof contained in the same has been refuted by the prepon- 
derance of the evidence, then I charge you this is an admission binding on the 
beneficiary and showing that the deceased was not in sound health on the date 
of the issuance of the policy, and your verdict must be for the defendant.” 

In our opinion, the Court of Appeals committed error. To begin with, the 
request tendered was incorrect in that it stated that “the plaintiff has intro- 
duced in evidence a proof of death of Ed Harmon showing that he has been 
suffering from tuberculosis for a period of one year from September 5, 1925.” 

This statement of the physician was not introduced by the defendant in 
error, but upon cross-examination she was simply asked to make it an exhibit 
to her testimony. Life & Cas. Ins. Co. v. Robertson, 6 Tenn. App. Rep. 43. 

[1] Counsel for the insurance company have cited numerous cases sup- 
porting the well-recognized rule that where a party makes a written statement 
against interest he would be bound by such statement, in the absence of a 
showing that it was made through mistake. 

The rule is thus stated by Mr. Wigmore: 

“A party’s use of a document made by a third person will frequently amount 
to an approval of its statements as correct and thus it may be used against him 
as an admission by adoption. A common instance of the application of this 
principle is the insured’s or beneficiary’s presentation of proofs of loss to the 
insurer.” 

This rule is based upon the principle of estoppel, but it has no application 
in the instant case. The beneficiary made no statement in writing or otherwise 
to the insurer to the effect that the insured had tyberculosis at the time of 
the issuance of the policy; but, on the other hand, when told by the represen- 
tative of the company that he was so diseased, she repudiated any such idea 
and declined to settle upon that basis, so that the insurance company was in 
nowise misled or prejudiced, and did not rely upon any statement which she 
had made to it. 

[2, 3] Furthermore, no such question was raised by the pleadings or relied 
upon in the trial court, so far as the record shows, but the parties went to trial, 
as heretofore stated, upon the sole issue as to whether the insured had tuber- 
culosis on May 25, 1925. When the court instructed the jury that they could 
consider the hearsay statement contained in the physician’s certificate, he went 
as far as he was justified in doing, and had this part of the statement been 
excepted to it would have been incompetent. Life & Cas. Ins. Co. v. Robert- 
son, supra. If the beneficiary had made the certificate of the physician her 
statement by some method of adoption the case would be different. The sub- 
stance of the special request is in this languange: “Unless you find that the 
proof was submitted through mistake or the proof contained in the same has been 
refuted by the preponderance of the evidence,” etc. The court having admitted 
the statement, and having stated to the jury that they must find from a pre- 
ponderance of the testimony, including said statement, that the deceased did 
not have tuberculosis on the 25th of May, we further find that the trial court had, 
in effect, charged the substance of this special request. r 

It results that the judgment of the Court of Appeals will be reversed and 
that of the trial court affirmed. 


AMIGOS DEL PUEBLO v. GUTIERREZ. (No. 2279.) 
Court of Civil Appeals of Texas. El Paso. April 25, 1929. 
16 Southwestern Reporter (2d) 850. 

INSURANCE—WHETHER INSURED, WHOSE CERTIFICATE WAS 
CLAIMED TO HAVE LAPSED FOR NONPAYMENT OF DEATH AS- 
je’ WAS NOTIFIED OF MEMBER’S DEATH, HELD FOR 
In action on mutual benefit certificate, which defendant claimed had lapsed be- 
cause of insured’s nonpayment of death assessment within time required after no- 
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tice of member's death, testimony of insured’s wife and son, corroborated by cir- 

cumstances indicating defendant’s effort to cause certificate to lapse by withholding 

such notice from insured, held to raise fact issue as to whether notice was given as 
defendant’s officers testified. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Error from County Court at Law No. 2, Bexar County; Geo. G. Clifton, Judge. 

Action by Telesfora Gutierrez against Amigos Del Pueblo, a mutual benefit 
association. Judgment for plaintiff, and defendant brings error. Affirmed. 

Newton & Woods, Harry L. Howard, Nat L. Hardy, and Hogan & Matthews, 
all of San Antonio, for plaintiff in error. 

Joseph N. Platt and J. Ed. Wilkins, both of San Antonio, for defendant in error. 

Hiccins, J. Plaintiff in error is a mutual benefit association. Silvester Gutier- 
rez was a member thereof and holder of a certificate entitling his wife, the defend- 
ant in error, to $500 upon his death. Section 3 of the certificate reads: 

“All members having had notice and who do not comply with the death quota 
during the term of thirty days counting from the date of the death of any brother 
in the order, said member remains suspended in the right to said fund of policy in 
case of death, and if during the period indicated said suspended member does not 
comply with his quota of policy he will be granted an extension for payment of 
thirty days more, but it will be indispensable that said member upon making said 
payment of policy shall bring with him a certificate of good health from the physic- 
ian of the order, and in case the member does not take advantage of the thirty days 
which the organization or assembly grants him as an extension for him to make 
said payment on his policy, he shall remain out of the order.” 

Gutierrez became seriously ill in November, 1925, and remained so until his 
death on March 13, 1926. 

Defendant in error brought this suit against plaintiff in error upon the certi- 
ficate and recovered judgment. 

The suit was defended upon the theory that the certificate lapsed on January 
15, 1926, because one Juan Suarez, a member of the plaintiff in error, died on the 
15th of December, 1925, and the assessment for his death was not paid by Silvester 
Gutierrez on or before January 15, 1926, after notice. It is not questioned that 
subsequent to January 15, 1926, the deceased made tenders of the death assessment 
and attempted to be reinstated, which was refused by plaintiff in error because of 
Gutierrez’s inability to furnish the doctor’s certificate of good health. 

The only error assigned is to the refusal of a peremptory charge in favor of 
plaintiff in error, in support of which it is asserted the undisputed evidence shows 
that after notice of the death of Juan Suarez the deceased, Gutierrez, failed to pay 
by January 15, 1926, the death assessment accruing by reason of Suarez’s death on 
December 15, 1925. 

To this it is sufficient to say that the testimony of the wife and son of Gutierrez 
raises an issue of fact as to whether notice of the death of Suarez was given as 
testified by the officers, who were interested witnesses, of defendant in error. In 
this connection it may be said further that such testimony of the wife and son is 
corroborated by circumstances shown by the record indicative of an effort on the 
part of plaintiff in error to cause the Gutierrez certificate to lapse by withholding 
from Guiterrez notice of Suarez’s death. In the state of the evidence with respect 
to notice of Suarez’s death the peremptory charge was properly refused. 

Affirmed. 

FINN v. METROPOLITAN LIFE INS. CO. et al. (No. 1838.) 
Court of Civil Appeals of Texas. Beaumont. April 25, 1929. 
Rehearing Denied May 15, 1929. 

16 Southwestern Reporter (2d) 922. 

1. INSURANCE—PUBLIC POLICY FORBIDS ONE HAVING NO INSUR- 
ABLE INTEREST BEING BENEFICIARY IN LIFE POLICY. 

It is against public policy to allow one having no insurable interest to be bene- 
ficiary in a life policy. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

2. INSURANCE—LIFE POLICY BENEFICIARY NAMED IN LIFE POLICY 
HAVING NO INSURABLE INTEREST HOLDS AS TRUSTEE FOR 
THOSE ENTITLED TO PROCEEDS. 

Life policy, though void as to named beneficiary having no insurable interest, 
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is not void as to insurer, but such beneficiary holds as trustee for benefit of those 
entitled to the proceeds. 
(For other cases, see Insurance, Dec. Dig. § 585[1].) 
3. INSURANCE—MERE FRIEND OF INSURED HAS NO INSURABLE 
INTEREST IN HIS LIFE. 
Beneficiary in life policy has no insurance interest merely because of being a 
friend of insured. 
(For other cases, see Insurance, Dec. Dig. § 116[1].) 


4. INSURANCE—INSURED §S TAKING LIFE POLICY AND PAYING PRE- 
MIUMS UNKNOWN TO BENEFICIARY HAVING NO INSURABLE 
INTEREST DOES PREVENT IT BEING VOID AS TO BENEFICIARY. 
Life policy is void as to named beneficiary having no insurable interest, though 

policy was taken out and premiums paid by insured without knowledge of bene- 

ficiary. 

(For other cases, see Insurance, Dec. Dig. § 114.) 

Appeal from District Court, Harris County; W. E. Monteith, Judge. 

Action by H. B. Finn, Jr., administrator, against the Metropolitan Life Insur- 
ance Company and another. From an adverse judgment, plaintiff appeals. Affirm- 
ed in part and in part reversed and rendered. 

Sam’l Schwartz and Heidingsfelder, Kahn & Branch, all of Houston, for ap- 

pellant. 

Hunt, Moseley & Hunt, Tamp W. Grobe,-Wagner & Wagner, and Vinson, El- 
kins, Sweeton & Weems, all of Houston, for appellees. 

WALKER, J. Appellee Metropolitan Life Insurance Company, hereinafter refer- 
red to as insurance company, on or about the 3lst day of December, 1923, issued 
and delivered to Herman Finn, as an employee of Southern Pacific Railway Com- 
pany, one of its group policies of life insurance in the sum of $1,500, in which, under 
instructions from the insured, Fred Wilke was named beneficiary. The insured 
regularly paid the premium on this policy until his death on February 15, 1927. 
The beneficiary never paid any of the premiums or any part thereof, and did not 
know that the policy had been issued, nor that he had been named beneficiary, until 
about two years after the policy was issued and delivered. The policy was at all 
times in the possession of the insured until his death, and after his death was found 
by appellant among his effects. The insured and Fred Wilke had been intimate 
friends for 25 years. Fred Wilke was not related to the insured either by blood 
or marriage. The policy gave the insured the right to change the beneficiary at 
any time. Wilke was neither a debtor nor a creditor of the insured. 

On the 18th of December, 1927, Fred Wilke filed his application to be appoint- 
ed temporary administrator of the estate of Herman Finn, deceased, alleging cer- 
tain indebtedness by the estate and “that there is probably a sum of insurance due 
the estate of Herman Finn, deceased, from the Southern Pacific Railroad, which 
should be collected.” The insurance claim thus referred to was the policy of in- 
surance above described. On February 21, 1927, appellant filed his application to 
be appointed temporary administrator, contesting Wilke’s application. Upon a 
hearing, the application of appellant was granted, and on the 3d day of May, 1927, 
was regularly made permanent, and he duly qualified as such permanent admin- 
istrator, and took possession of the assets of the estate, including this policy of life 
insurance. He made due demand on the insurance company for payment, which 
was refused on the ground that Wilke was claiming the proceeds of the policy 
as the named beneficiary. On June 6, 1927, appellant instituted this suit against 
the insurance company, upon the policy, pleading the necessary facts to show li- 
ability, and prayed for attorney's fees and statutory penalty. Fred Wilke was 
made a defendant, but it was denied by appellant in his petition that Wilke had any 
interest in the policy. The insurance company admitted liability and tendered the 
amount of the policy into the registery of the court. On allegations of interpleader 
it prayed for its costs, including attorney’s fees. Fred Wilke claimed the proceeds 
of the policy as the beneficiary named therein. Upon a trial to the court without a 
jury, judgment was in favor of Wilke against appellant for the proceeds of the 
policy tendered into court, and in favor of the insurance company for its costs, 
including attorney’s fees in the sum of $150. From this judgment appellant has 
duly prosecuted this appeal, and assigns error against the judgment in favor of 
Wilke, and that portion of the judgment in favor of the insurance company on its 
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interpleader. No issue of bad faith was raised against Wilke, neither by the plead- 
ings nor by the evidence. ) 
Opinion. 

[1-3] Our Supreme Court has uniformly held that it is against the public policy 
of this state to allow one to be the owner of a policy of insurance upon the life 
of a human being in which he has no insurable interest. Goldbaum v. Blum, 79 
Tex. 638, 15 S. W. 564; Cheeves v. Anders, 87 Tex. 287, 28 S. W. 274, 47 Am. St. 
Rep. 107; Fletcher v. Williams (Tex. Civ. App.) 66 S. W. 861; Wilton v. Insurance 
Co., 34 Tex. Civ. App. 156, 78 S. W. 403; O’Connor v. O’Shaughnessy (Tex. Ciy. 
App.) 288 S. W. 842. Where one has no insurable interest, the policy will be void 
as to him, Wilton v. Insurance Co., but the policy will not be void as to the in- 
surance company. Such a beneficiary holds the proceeds of the policy as a trustee 
for the benefit of those entitled to receive it. Cheeves v. Anders, supra. Since Fred 
Wilke, the beneficiary, was not related by blood or marriage to the insured, and 
had no interest in the policy, nor claim thereto except the naked fact that he was 
named beneficiary, under the authorities just cited he had no insurable interest in 
the life of Herman Finn, deceased. 

[4] On this conclusion appellant says, under the authorities cited, that the trial 
court erred in not awarding him judgment for the proceeds of the policy. Appellee 
Wilke would sustain the judgment of the trial court on the theory that the author- 
ities cited have no application to the facts of this case. His proposition is as fol- 
lows: 

“The life insurance policy having been taken out and the premiums paid by 
Herman Finn, deceased (appellant’s intestate) without the knowledge of the bene- 
ficiary (appellee Fred Wilke), it was not necessary to allege or prove that said 
beneficiary had an insurable interest in the life of the assured because in the case 
of life policies the assured, and not the beneficiary is the person who is required 
to have an interest; and there can be no doubt that every person has an insurable 
interest in his own life and that he may insure it for the benefit of any person 
whom he sees fit to name as beneficiary.” 

Wilke cites many authorities from other jurisdictions sustaining his proposition. 
Also he cites the following statement by our Supreme Court in Mayher v. Insur- 
ance Co., 87 Tex. 169, 27 S. W. 124: 

“The record does not present to this court, as it appeared upon application for 
writ of error, a case in which a man insures his own life for the benefit of another, 
the person whose life is insured paying the premiums, thereby making an invest- 
ment of his own money for a friend selected by himself, and we therefore are not 
called upon to decide that question.” 

This statement by the Supreme Court makes doubtful its ultimate conclusion 
on the particular facts of this case. But if the rule in this state, as we have re- 
stated it, is correctly bottomed upon the ground of “public policy,” then we are 
unable to distinguish the case where the person whose life is insured pays the 
premium, “thereby making an investment of his own money for a friend selected 
by himself,” from the facts of the cases supporting the general rule. The same in- 
ducement is present in both cases for one man “to take the life of another.” In 
Cheeves v. Anders, supra, this was made “the test in every phase of such cases.” 
In that case the general rule was announced and sustained by the following argu- 
ment: 


“Applying this salutary rule, the conclusion has been reached by our Courts 
that such policy can not be beneficially owned by any one not interested in the life 
insured, whether the policy be taken out in the first instance by the noninterested 
party, with or without the consent of the insured, or that he acquired the policy 
by assignment from the person whose life is insured, or from another who had 
an insurable interest. A man may insure his own life, making the policy payable 
to his legal representatives, and afterwards assign it to any one, or he may procure 
such policy and make it payable to any person that he may name, but in either case, 
if the person to whom it is assigned or who is named in the policy has no insurable 
interest, he will hold the proceeds as a trustee for the benefit of those entitled by 
law to receive it.” : 

If this reasoning is sound, and we so accept it, the judgment of the trial 
court in favor in favor of Wilke must be reversed and the proceeds of the policy 
awarded to appellant, less the amount of the insurance company’s costs. 

[5-7] The trial court did not err in awarding costs, including attorney’s fees, to 
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the insurance company. The amount awarded as attorney’s fees was reasonable. 
At all times it admitted its liability for the face of the policy, but because of con- 
flicting claims of appellant and Wilke it did not know to whom to pay the proceeds. 
The facts of the case were such as to place it in real doubt or hazard in deciding 
between the conflicting claims, and in refusing to pay appellant it acted in the ut- 
most good faith. It was in the position of a stakeholder, and therefore entitled to 
the remedy of interpleader.: Nixon v. Malone, 100 Tex. 250, 98 S. W. 380, 99 S. 
W. 403; Times Herald Printing Co. v. St. Paul Sanitarium (Tex. Civ. App.) 175 
S. W. 1121: Where there is a reasonable doubt as to the stakeholder’s rights to an 
interpleader, it should be allowed. Pulkrabeck v. Griffith (Tex. Civ. App.) 179 S. 
W. 282. A mere stakeholder of a fund claimed by different parties is entitled to 
his costs and reasonable attorney’s fees where he does not deny liability and his 
refusal to pay either of the conflicting litigants is in good faith. Beilharz v. Illing- 
sworth,-62 Tex. Civ. App. 647, 132 S. W. 106; Nixon v. Malone (Tex. Civ. App.) 
95 S. W. 577, affirmed by Supreme Court, 100 Tex. 250, 98 S. W. 380, 99 S. W. 403. 

The judgment in favor of the Metropolitan Life Insurance Company is affirmed, 
but the judgment in favor of Fred Wilke for the proceeds of the policy of life 
insurance as tendered into court is reversed, and judgment here rendered in favor 
of appellant for such sum, less the costs awarded to the Metropolitan Life Insur- 
ance Company.:+ 

Affirmed in part and in part reversed and rendered. 


GRAND LODGE F. & A. M. OF TEXAS v. HARRIS. (No. 7344.) 
Court of Civil Appeals of Texas. Austin. April 24, 1929. 
17 Southwestern Reporter (2d) 96. 

1. INSURANCE—LODGE CONSTITUTIONAL PROVISION RELIEVING 
GRAND LODGE OF RESPONSIBILITY FOR TRANSMISSION OF AS- 
SESSMENTS COLLECTED BY LOCAL LODGES WAS VOID. 
Provisions of grand lodge constitution attempting to relieve grand lodge of 

responsibility for transmission to grand officers of dues and assessments collected 

from members by local lodges, their masters, or secretaries held void. 
(For other cases, see Insurance, Dec. Dig. § 718.) 


2, INSURANCE—UNDER PROVISIONS OF LODGE CONSTITUTION, 
PAYMENT OF RELIEF FUND DUES TO MASTER CONSTITUTED 
PAYMENT TO GRAND LODGE. 

Under provisions of grand lodge constitution relating to collection of relief 
fund dues and providing, among other things, that if any lodge or master refused 
or neglected to collect such dues and transmit them to office of grand secretary he 
should be removed from office, payment of relief fund dues to master of lodge con- 
stituted payment to grand lodge. 

(For other cases, see Insurance, Dec. Dig. § 740.) 


' ae from County Court at Law No. 2, Dallas County; Jno. R. Rawlins, 
Judge. 

_ Action by Mary Harris against the Grand Lodge Free and Accepted Masons 
of Texas. From a judgment for plaintiff, defendant appeals. Affirmed. 

Slay, Simon & Shannon, of Fort Worth, for appellant. 

J. L. Turner, of Dallas, for appellee. 

McCienpon, C. J. Mary Harris sued the Grand Lodge Free and Accepted 
Masons of Texas, an incorporated fraternal benefit society, for $481.30, the alleged 
amount of relief fund benefits due her upon the death April 3, 1927, of her husband, 
Henry Harris, by reason of his membership in “Square Deal Lodge No. 449,” a sub- 
ordinate body of defendant. 

The only defense was that Henry Harris became “unfinancial” within the 
meaning of the laws of defendant by reason of nonpayment of $5 relief fund dues 
payable December 10, 1926, and as a consequence his name had been dropped from 
the rolls of the grand lodge. The jury found in answer to special issues that 
Henry Harris paid said relief fund dues before December 10, 1926, to the worship- 
ful master of Square Deal Lodge; and that he did not pay such dues to the secre- 
tary of said local lodge. Upon these findings the judgment was for plaintiff, and 
defendant has appealed. 

Two questions are presented by the appeal: (1) Whether the worshipful master 
of the local lodge was the agent of the grand lodge in the matter of collecting the 
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dues; and (2) whether the admission in evidence of certain statements of the wor- 
shipful master with reference to such payment and the “financial” standing of 
Henry Harris at the time of his death constituted reversible error. 

The following provisions of the grand lodge constitution control, we think, 
the question of the worshipful master’s agency in the particular involved: 

From article VI, § 5: “In case the Worshipful Master or the Lodge fails, re- 
fuses or neglects to drop from the roll the said brother who failed to pay the 
second installment of $5.00 Relief and notify him the next day of his being dropped 
or if he or the Lodge fails to notify the Grand Secretary on or before December 
15th that the said brother has been dropped from the roll; then in that case the 
Lodge shall be required to send to the Grand Secretary and be held responsible to 
pay the second installment of $5.00 Relief and Grand Lodge dues for the said brother 
on or before December 15th of each and every Masonic year.” 

From article VI, § 9: “All Lodges or Masters and Secretaries found guilty 
of holding in their possession, and failing to send the same to the Grand Secretary 
the Relief and Grand Lodge dues of a Master Mason, when due, shall upon due 
trial and conviction of the Master and Secretary be expelled from Masonry, or the 
Order and the local Lodge shall be held to pay the beneficiary the same sum paid 
all beneficiaries of that year.” 

Article VII, § 10: “Should any Lodge or a Master of a Lodge refuse or fail 
or neglect to collect the relief and Grand Lodge dues or other assessments put 
against his lodge or the membership of his lodge and transmit the same to the 
office of the Grand Secretary he shall be removed from office by the Grand Master.” 

From “Masonic Code of Texas,” chapter VI: 

Duty of Secretary. 

“Sec. 57. It shall be the duty of the Secretary to record all the proceedings of 
each meeting that are proper to be written, to make an annual report to the Grand 
Lodge when required, to collect all monies due the lodge, to keep the seal of the 
lodge, to affix it to all papers, to inform the Grand Sccretary of all suspensions, ex- 
pulsions, restoration and election, as soon as possible, after their occurrence and 
preserve carefully all books and papers coming into his hand and give bond as 
may be required.” 

[1] There is also a provision which attempts to relieve the Grand Lodge of the 
responsibility for transmission to the grand officers of dues and assessments col- 
lected from members by local lodges, their masters, or secretaries. This provision 
is clearly void under the holding in Calhoun v. The Maccabees (Tex. Com. App.) 
241 S. W. 101, and a number of other decisions in this state. The leading author- 
ity in this country upon the subject appears to be Supreme Lodge v. Withers, 177 
U. S. 260, 20 S. Ct. 611, 44 L. Ed. 762, which was quoted from with approval in 
the Maccabees Case. 

[2] This proposition is conceded by appellant, but it is contended that the local 
secretary was proper officer of the local lodge to collect the dues and assessments, 
and that payment to the worshipful master was not binding on the grand lodge, un- 
less it was shown that he delivered the payment to the local secretary. 

The above provisions charge the worshipful master of the local lodge with the 
duty of collecting the dues and assessments, and that payment to the worshipful 
master was not binding on the grand lodge, unless it was shown that he delivered 
the payment to the local secretary. 

The above provisions charge the worshipful master of the local lodge with 
the duty of collecting the dues and assessments that are payable to the grand lodge, 
and therefore clearly authorize him to make such collections. There is nothing 
in the above provision prescribing the duties of the local secretary with reference 
to the collection of moneys going to the grand lodge. It is to be observed that in 
this provision both the “grand lodge” and the “lodge” are used, and the duties of 
the secretary with reference to the collection of moneys is confined to those due 
the lodge. We think there is no room for reasonable doubt that the worshipful 
master of the local lodge is by these provisions of the constitution made the agent 
of the grand lodge for the purposes of collecting dues and assessments going to 
the grand lodge, and that therefore the payment to the worshipful master const- 
tuted a payment to the grand lodge. 


With regard to the evidence of admissions or statements made by the worshipful 


master concerning the “financial” standing of Harris at the time of his death, the 
record shows the following: 
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(3] Plaintiff testified that she paid the worshipful master in person the $5 
prior to Decembex 10, when it was due; that she gave to the worshipful master her 
husband’s lodge book, in which it appears that all payments were entered up by 
the proper lodge officer; that the worshipful master took this book to the lodge 
and afterwards returned it to her, showing a credit of these dues. This book showed 
the credit’and several subsequent credits of 50 cents each for monthly lodge dues. 
The secretary of the local lodge admitted that this $5 credit was in his handwriting, 
and made by him, but stated that it was made under the following circumstances : 
Harris came to his place of business, brought his book, and asked the secretary 
the amount and promised to pay him later. The secretary then made the credit as 
requested, returned the book to Harris, but Harris never paid the money. 

Appellant introduced as its own witnesses the worshipful master and the secre- 
tary, the former denying absolutely that plaintiff paid him the $5, and also denying 
the several statements accredited to him. The secretary testified as above. Clearly 
the statements of the worshipful master to the effect that Harris was “financial” 
were admissible in impeachment of the worshipful master’s testimony as a witness 
for appellant upon the issue of whether plaintiff in fact made the payment to 
him. We think it unimportant that evidence of some of these statements was ad- 
mitted prior to the time that the worshipful master was put on the stand. If he 
had not testified and denied the payments to him, the testimony of the plaintiff 
would have stood without contradiction; and while perhaps it would not be con- 
clusive evidence of payment as a matter of law, the evidence of the statements of 
the worshipful master would hardly be regarded as reversible error. When, how- 
ever, the appellant made the worshipful master its own witness to disprove the 
testimony of plaintiff on the issue of payment, the statements of the worshipful 
master at variance with his testimony on that issue were proper matters for con- 
sideration in determining the weight of his evidence. 

The trial court’s judgment is affirmed. 


FORT WORTH MUT. BENEV. ASS’N v. HANEY. (No. 7350.) 
Court of Civil Appeals of Texas. Austin. April 17, 1929. 
Rehearing Denied May 8, 1929. 

17 Southwestern Reporter(2d) 104. 

2. INSURANCE—INSURANCE CERTIFICATE REQUIRING REMITTAN- 
CES “WITHIN 15 DAYS AFTER DATE OF CALL” REQUIRED PAY- 
MENT’ WITHIN 15 DAYS FROM DATE OF MAILING NOTICE. 
Insurance certificate providing that remittances must be made “within 15 

days after the date of call” held to give insured 15 days from date of mailing no- 

tice in which to pay assessment. 
(For other cases, see Insurance, Dec. Dig. § 739.) 


3. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT PLAIN- 
TIFF’S CHECK CONSTITUTED PAYMENT OF INSURER’S ASSESS- 
MENT WITHIN 15-DAY PERIOD ALLOWED BY POLICY. 

In action on insurance certificate, evidence that check for assessment was 
received October 15th, justified finding that it constituted payment within 15 days 
allowed by policy of assessment, dated October Ist, but possibily mailed on Oc- 
tober 2d or 3d. 

(For other cases, see Insurance, Dec. Dig. § 819[2].) 


4, INSURANCE—UNDER TERMS OF INSURANCE CERTIFICATE, ASS- 
ESSMENT HELD REQUIRED TO BE MADE FROM ALL MEMBERS, 
a LIMITED TO CLASS IN WHICH DECEASED WAS IN- 
SURED. 

In action on insurance certificate for amount not exceeding $1,500, but stip- 
ulating that $1 assessment from “each member of the association” should con- 
stitute full settlement, judgment for $1,500 held not erroneous, on ground that 
collection was only to be made in class in which deceased was insured, in which 
there were only 83 members. 


(For other cases, see Insurance, Dec. Dig. § 791[1].) 
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5. INSURANCE—MUTUAL INSURANCE COMPANY MUST PLEAD AND 

PROVE FACTS REDUCING RECOVERY BELOW MAXIMUM AMOUNT 

OF CERTIFICATE. 

In action on mutual insurance certificate providing for maximum payment 
of $1,500, with limitation of recovery to $1 per capita for each member, it is in- 
cumbent on association to plead and prove facts which will reduce amount of 
recovery below maximum. 


(For other cases, see Insurance, Dec. Dig. § 815[4].) 


Appeal from District Court, Henderson County; Ben F. Dent, Judge. 

Action by Isaac H. Haney against the Fort Worth Mutual Benevolent As- 
sociation. Judgment for plaintiff, and defendant appeals. Affirmed. 

Thos. W. Thompson, of Greenville, for appellant. 

Bishop & Holland, of Athens, for appellee. 

BaucH, J. Appeal from a judgment in favor, of appellee for $1,500, upon an 
insurance certificate issued by appellant to Addie Haney, wife of appellee, in 
which he was named beneficiary. The trial was to the court withoytt a jury, and 
no findings of fact nor conclusions of law were requested. The certificate sued 
upon was issued January 13, 1926. The insured was suspended for nonpay- 
ment of dues April 1, 1926, but was reinstated August 4, 1926, upon furnishing 
certificate of good health. She died on October 16, 1926, and appellant con- 
tends that she was at that time again suspended for nonpayment of the assess- 
ment of October 1, 1926, which under the provisions of the certificate, was 
required to be paid within 15 days. 

[1] Several propositions are presented, but they raise but three main con- 
tentions. Appellant first contends that the evidence conclusively shows, and 
that the court erred in not holding, that the health certificate on which the in- 
sured was reinstated on August 4th was false and fraudulent, and that by 
reason thereof her policy was forfeited. We do not sustain this contention. 
The sworn statement of the physician signing the proofs of death, forwarded 
to the company by the beneficiary, taken above, would indicate undoubtedly that 
certain statements made by Mrs. Addie Haney in said health certificate were 
false. The physician who signed the proofs of death, however, did not testify 
as a witness, and the testimony of appellee on the trial of the case clearly 
contradicted said sworn statement of said physician. He testified that the in- 
sured, his wife, was in good health at the times in question. In this he was 
also corroborated by one of his neighbors who frequently saw the deceased. 
This clearly raised an issue of fact which the trial court resolved against the 
appellant, on conflicting evidence, and concludes that matter in this court. 

2, 3] The next contention is that the insured was suspended on October 
15, 1926, for nonpayment of an assessment dated October Ist, and was there- 
fore not covered by her policy on October 16th, the date of her death. The 
secretary of appellant testified that he mailed to deceased some time about Octo- 
ber Ist a notice of such assessment. The assessment was to pay claims for 
those already deceased. The testimony further showed that appellee mailed to 
appellant a check for the amount called for in the notice, dated October 14th, 
and that this check was received by the secretary of appellant some time during 
the day of October 15th. The secretary testified that it was received after 
5 o'clock, the hour at which the office was closed, but through the mail some 
time that night, probably before 12 o’clock. The certificate provided in one 
place that remittances must be made “within 15 days after the date of call 
for same.” In another portion it provided that: “No call for death assessment 
shall be deemed closed under 15 days from the date of mailing out of the notices 
for death assessments.” (Italics ours.) The notice sent bore date of October 1st, 
but the secretary testified that it might have been mailed on October 2d or 3d. 
The policy should. undoubtedly be construed as giving the insured 15 
days from the date of mailing notice in which to pay the assessment. Under 
the evidence, therefore, the trial court was justified in finding that the check 
of October 14th sent to the appellant, which was the customary method of 
payment recognized and accepted by the appellant, received by the secretary on 
October 15th, constituted payment within the 15 days allowed by the policy 
It was not denied that same was actually received by the appellant on October 
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15th, the only contention being that it was received after office hours, and that 
under the terms of the policy the insured was on that day automatically sus- 
pended. 

[4] The next contention is that the court erred in awarding judgment for 
$1,500; that under the terms of the policy the appellee was entitled only to $1 
per capita collected from each member of the association in good standing at 
the time of the death of the insured, in the class in which deceased was in- 
sured, and that the proof showed that there were only 83 members in that class. 
We overrule this contention. The certificate provided that the appellant “agrees 
to pay not to exceed the sum of Fifteen Hundred Dollars ($1,500.00) at its 
home office in the city of Greenville, Hunt County, Texas, upon due proof of 
death of Mrs. Addie Haney; * * *” and further that such certificate was 
issued in consideration that “the insured agrees and promises to pay within 15 
days from the date of call for same $1.10, as needed, upon due proof of the 
death of any member holding a valid Certificate in the Association; * * *” and 
further that appellee should accept “as full settlement for his claim, $1.00 that 
shall have been collected and received from cach member of the association, re- 
spectively, by the secretary, after the call has been declared closed.” 


Nowhere do we find in the policy any recitation or provision indicating 
that the insured belonged to any particular class. On the other hand, the lan- 
guage above quoted clearly indicates that the insured belonged to a general 
class; that she was bound to pay assessments made in case of death of any 
member of the association; and that said policy contemplated upon her death 
an assessment and collection of $1 from “each member of the association” with- 
out reference or regard to any class. This policy is consequently of an entirely 
different character from that involved in Fort Worth Mutual Benevolent As- 
sociation v. Akin (Tex. Civ. App.) 9 S. W.(2d) 398, and Fort Worth Mutual Bene- 
volent Association v. Guire (Tex. Civ. App.) 292 S. W. 910, cited and relied upon by 
appellant to sustain its contention. In each of those cases the policy there in- 
volved expressly provided for a certain class, by its express terms insured 
only the class so provided for, and expressly limited a recovery of $1 for each 
member in good standing in that particular class. Under the policies there 
involved those cases are undoubtedly correct. In the instant case, however, we 
have no such policy and no such state of facts, and those cases are not here 
applicable. The testimony of the secretary, therefore, to the effect that there 
were 83 members in the class to which the deceased belonged, is wholly im- 
material, because the policy in suit nowhere limits recovery to any particular 
class, but, on the contrary, expressly negatives any such limitation. 

[5] Nor did the court err in rendering judgment for $1,500, the maximum 
amount of the policy. It is now well settled in this state that in mutual insurance 
companies of this character, where the certificate of insurance provides a maxi- 
mum amount, with a limitation of recovery to $1 per capita for each member 
of the association in good standing at the death of the insured, it is incumbent 
upon the association to plead and to prove facts which would reduce the amount 
of the recovery below the maximum. American Citizens’ Labor & Protective 
Institution v. Bandy (Tex. Civ. App.) 2 S. W.(2d) 977; Fort Worth Mutual 
Benevolent Association v. Golden (Tex. Civ. App.) 287 S. W. 291; Fort Worth 
Mutual Benevolent Association v. Guire (Tex. Civ. App.) 292 S. W. 911. 

The appellant wholly failed to show the total number of members of the 
association in good standing at the death of the insured. This burden having 
been cast upon appellant, and it having wholly failed to discharge the same, it 
cannot complain of the trial court’s judgment for the maximum amount of the 
policy. 

Finding no error in the record, the judgment of the trial court is affirmed. 

Affirmed. 
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FIREMEN’S INS. CO. v. BROOKS et al. 
Circuit Court of Appeals, Sixth Circuit. May 7, 1929. 
No. 5194. 

32 Federal Reporter (2d) 451. 

: NCE—INS : ‘ ON 
GROUND OF OUTSTANDING SECURITY TITLE IN THIRD PARTY, 
WHERE POLICY CONTAINED “LOSS PAYABLE” CLAUSE IN FAVOR 
OF SUCH THIRD PARTY. 

That third party had security deed to premises to which insured held equity of 
redemption held not to preclude recovery on fire policy under provision invalidating 
policy in case interest of insured was other than unconditional and sole ownership, 
even if third party’s interest could be considered as legal title, where policy pro- 
vided that proceeds in case of loss should be paid to such third party as his inter- 
est might appear. 

(For other cases, see Insurance, Dec. Dig. § 389(2].) 


2. INSURANCE—INSURER’S WAIVER OF PROOFS OF LOSS HELD 
QUESTION FOR JURY IN ACTION ON FIRE POLICY UNDER EVI- 
DENCE OF ADJUSTER’S CONDUCT AND STATEMENTS. 

In action on fire policy, issue whether insurer waived requirement of policy 
for furnishing proofs of loss within 60 days was properly submitted to jury un- 
der evidence that adjuster was immediately sent to premises, procured the material 
information, and stated proofs of loss need not be furnished. 

(For other cases, see Insurance, Dec. Dig § 668[15].) 

3. INSURANCE—INSURANCE ADJUSTER VISITING SCENE OF FIRE 
LOSS COULD WAIVE PROOFS OF LOSS. 

Insurance adjuster, sent to scene of fire loss and informing himself generally 
as to situation, had power to waive proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 556[2].) 

Appeal from the District Court of the United States for the Eastern District 

f Tennessee; Xenophon Hicks, Judge. 

Suit by L. W. Brooks and wife and another against the Firemen’s Insurance 
Company. Judgment for plaintiffs, and defendant appeals. Affirmed. 

F. Linton Martin, of Chattanooga, Tenn., and Theodore A. Hammond, of At- 
lanta, Ga. (Smith, Hammond & Smith, of Atlanta, Ga., and Miller, Miller & Mar- 
tin, of Chattanooga, Tenn., on the brief), for appellant. 

Joe V. Williams, of Chattanooga, Tenn. (Henson W. Schoolfield, of Chatta- 
nooga, Tenn., on the brief), for appellees. 

Before Denison and Hickenlooper, Circuit Judges, and Nevin, District Judge. 

Denison, Circuit Judge. This appeal presents the final phase of the contro- 
versy, considered by this court in another aspect in 19 F.(2d) 277. By the decree 
then affirmed, the District Court, in equity, had ordered a reformation of the policy 
so as to make Mr. and Mrs. Brooks jointly the insured; and in a suit upon the 
policy, when so reformed, the plaintiffs had a jury verdict and a judgment for the 
full amount. The present appeal presents two substantial questions only: (1) Was 
the policy invalid because of the existence of an outstanding title in one Trimby? 
(2) Were plaintiffs in fatal default for lack of proofs of loss? 

[1] The property, located in Georgia, had belonged to Trimby; he sold it to 
Mrs. Woods; and she gave him back a deed to secure an unpaid portion of the 
purchase price; then she deeded the property to Mr. and Mrs. Brooks by ordinary 
warranty deed, and subject to the debt and “security deed” to Trimby; then the 
insurance policy was written. The policy contained the usual provision that “unless 
otherwise provided by agreement, indorsed hereon or added hereto,” it should be 
invalid “if the interest of the insured be other than the unconditional and sole own- 

ership,” or if the insured building be “on ground not owned by the insured in fee 
uate” Precisely, the preliminary question is whether the deed to Trimby made 
him the owner, or whether it was a security leaving the ownership in the ins sured. 

We do not find it necessary to decide this question, nor whether the validity of 
the policy, in this particular, should be determined by Georgia or by Tennessee law. 
For the purposes of this opinion, we assume that the Georgia statute and decisions 
control, and that, except for the matter to be mentioned, Trimby’s outstanding 1n- 
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terest would have invalidated the policy from the beginning. At the time the policy 
was issued, there was “indorsed thereon and added thereto” the customary loss pay- 
able clause, which read: “Any loss that may be ascertained and proven to. be due 
the assured under the building items of this policy, shall be held payable to Thomas 
Trimby as interest may appear, subject, nevertheless, to all the terms and ,condi- 
tions of this policy.” The undisputed facts are that (under the legal theory which 
we assume) the insured owned the equity of redemption and thus had an insurable 
interest; that Trimby held the legal title under a conveyance which recited that it 
was given as security for a debt, and which, among other things, obligated the 
grantor to insure the buildings and to assign the insurance policy to Trimby as ad- 
ditional security for the debt; that, though Trimby held the legal title, he held it 
in trust for the insured, and his only beneficial or equitable interest was to the ex- 
tent of his unpaid debt; and that the company consented that the proceeds in case 
of loss should be paid to Trimby “as interest may appear.” Can the insurer then 
be heard to say that, because Trimby’s interest turned out to be a temporary hold- 
ing of the legal title, instead of any other kind of interest which he might have 
had in the property or proceeds, therefore it will not pay the loss to him or to 
any one else? It seems to us entirely plain that if the loss had been payable to 
Trimby “to the extent of his interest under a security deed,” the necessary consent 
or agreement of the company must be inferred; and, if so, we see no reason why 
this recognition of Trimby’s interest, whatever it may be, is not equally effective. 
We do not overlook the argument urged upon us that the “loss payable” clause is 
only an agreement to pay to Trimby what would otherwise have been payable to 
the insured, and that if, by reason of conditions in the policy, it was invalid in favor 
of the insured, it cannot be valid in favor of Trimby. This argument is convincing 
enough in the typical case, where the appointee is claiming rights which the insured 
never acquired, but it begs the question as applied to this case; for the question 
here is whether the company did not, as of the date of the policy, agree that the 
outstanding interest of Trimby should not affect the validity of the policy, if and 
when a claim arose in favor of the insured; and, if it did, then Trimby may well 
continue as to the proceeds the mere appointee of the insured, and neither has nor 
needs better right than they have. This theory was noticed by us and received 
some attention, but was passed without positive decision, in Commercial Union v. 
Marshall (C. C. A.) 18 F.(2d) 457. We there pointed out that, with one exception, 
no case cited held that, where the insurance company had agreed to pay the loss 
to some person “as his interest may appear,” it could successfully claim that an in- 
terest in the insured property, which was outstanding in that person and which 
was in fact the same interest which the loss payable clause was intended to pro- 
tect, could be considered to be such an outstanding interest as would be a breach 
of the condition that the insured was the sole owner or the condition that there 
were no incumbrances. The one exception was the Atlas Reduction Co. v. New 
Zealand Ins. Co. Case (C. C. A.) 138 F. 497,9 L. R. A. (N. S.) 433. We have 
studied that opinion as carefully as may be, and are constrained to think that the 
dissenting opinion of Judge Hook states the reasoning and the conclusions which 
are applicable to the facts of our present case. If there were no other consider- 
ation, the familiar rule that an ambiguity should be solved against the insurance 
company, the party which selected the language used, would be applicable; for it 
is, at least, not clear that the language used might not have been intended to refer 
to that very interest which Trimby in fact had in the property, and which he 
and his grantor had agreed should be insured by the grantor and by this policy 
for Trimby’s benefit. 

One distinction may be suggested, inherent in the facts of the Atlas Case. The 
loss payable clause was there added after the policy had been some time in force. 
There was a distinctly greater possibility that the insured might be using the policy 
as security in some way disconnected from the property, so that “interest” might 
mean interest in the proceeds only rather than interest in the property, than there 
could be in a case where the clause is simultaneous with the policy,—for the loss 
payable clause is the customary means of protecting a then existing interest in the 
property. 

We conclude that the view we intimated in the Commercial Union y. Marshall 
case should be definitely adopted; and accordingly we hold that this policy was 
not vitiated by the Trimby deed. We know of nothing in either Georgia or Ten- 
nessee inconsistent with this conclusion. 
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[2, 3] The policy contained the usual provision, as a prerequisite to suit, that 
proofs of loss must be furnished within 60 days. They were not; but plaintiffs Te- 
lied upon a waiver. Immediately after the fire, plaintiffs caused notice to be sent 
to the insurer, which at once sent an adjuster. He went to the scene of the fire, 
informed himself generally as to the situation, discussed the matter with the in- 
sured, and offered to advise the company to pay in settlement less than the full 
amount. There was little, if any, material information which the proofs of loss 
would have furnished which the adjuster did not acquire. Brooks testified that 
as they parted he asked the adjuster whether there was anything more that should 
be done in the way of furnishing proofs, and the adjuster said there was not. 
There were also other circumstances tending or claimed to show a waiver, and the 
court submitted that question to the jury as one of fact. It is within the power 
of an adjuster to waive proofs of loss (Continental Ins. Co. v. Fortner [C. C. A. 
6] 25 F.(2d) 398, 402), and there is substantial evidence tending to show that he 
did. It was not error to submit that question. 

[4] In the course of the submission, the judge referred to a considerable 
number of circumstances, reciting them as if they tended to show lawful waiver. 
Some of them certainly did; perhaps some of them did not; but the only exception 
taken was a general one to the entire charge on the subject of waiver. Under 
such circumstances, the exception was not good, and the allegations of error based 
thereon must be overruled. Hindman vy. First Nat. Bank (C. C. A. 6) 112 F. 
931, 904, 57 L. R. A. 108. 

It is argued that the issue of waiver of proofs of loss was not properly 
raised by the pleadings and the testimony by Brooks that the adjuster said no 
further proofs were necessary was objected to on this ground. It is not possible 
to trace the issues accurately through declaration, amendments thereto, special pleas, 
replications, demurrers, and joinders and rejoinders, but the allegations of paragraphs 
7 and 8 of the declaration, repeated by amended replication 10, formed sufficient 
pleading basis for this proof; and there was no certain error in supposing that this 
basis had not been lost in its subsequent labyrinthian entanglements. It may be 
observed that the facts which tended to show waiver also tended to show that 
what was done was accepted as a sufficient performance; and whether the pleader 
gave to the inference drawn from these facts the name waiver or the name per- 
formance could never have been of much importance. 

The judgment is affirmed. 


ROSE et al. v. UNITED AMERICAN INS. CO. OF PENNSYLVANIA et al. 
Circuit Court of Appeals. Fifth Circuit. May 10, 1929. 
No. 5300. 
32 Federal Reporter (2d) 606. 

1. INSURANCE—PETITION ALLEGING INSURER CONSENTED TO AS- 
SIGNMENT OF OWNERSHIP AND ACCEPTED PREMIUMS STATED 
CAUSE OF ACTION. 

Petition, in suit on insurance policy, alleging that insurer consented to as- 
signment of ownership of property, though there was no formal assignment 
on the reverse of policy, and accepted premium thereon through agent, who 
was authorized to receive it and empowered to issue formal papers necessary 
to effect an assignment, held sufficient to state a cause of action. 

(For other cases, see Insurance, Dec. Dig. § 634[1].) 


Appeal from the District Court of the United States for the Eastern Dis- 
trict of Louisiana; Louis H. Burns, Judge. 

Suit by Mrs. Marie Ranson Rose and others against the United American 
Insurance Company of Pennsylvania and others. From a judgment of dismissal, 
plaintiffs appeal. Reversed and remanded. 

Paul W. Maloney, of New Orleans, La., for appellants. 

Nicholas Callan, of New Orleans, La., (Monroe & Lemann and Nicholas 
Callan, all of New Orleans, La., on the brief), for appellees. 

Before Bryan and Foster, Circuit Judges, and Dawkins, District Judge. 

Dawkins, District Judge. Plaintiff appeals from a judgment sustaining an ex- 
ception of no cause of action and dismissing her suit. Her demand was made 
on an insurance policy, which upon its face was in favor of the Freed Realty 
Company, Inc., dated October 29, 1923. The petition admits there was no as- 
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signment indorsed upon the policy by the realty company nor was there any 
formal transfer made by the defendant. However, she makes the following 
allegations: 

3. “That she acquired the ownership of the said property on December 22, 
1923, from the Freed Realty Company and, while there was no formal assign- 
ment of ownership on the reverse of the said policy, it is a fact that the said 
company took cognizance thereof and consented thereto, through its duly 
authorized agent in this city, A. C. Vreeland, Inc., having full power so to 
do, as will appear from the bill for the premiums thereon, dated Jan. 25th, 
1924, which is made a part hereof with the said policy, which is also made a 
part hereof, the said premiums being paid by her to the said company.” 

4. “That while the said policy was in full force and effect, a fire occurred 
in the said property and it was destroyed on March 8, 1925, and the said United 
American Insurance Company of Pennsylvania, became liable for the full amount 
of the said policy in favor of petitioners herein.” 

5. “That the said defendant company did not furnish to petitioners proofs 
of loss, whatever, so that it was not incumbent under the law upon petitioners 
to make any such proof and that the said defendant company has, without any 
reason, refused to pay the said loss to petitioners in the full amount thereof, 
and under the law, the said company had become liable to petitioners in the 
further sum of 12% as a liquidated penalty, on the said $12,000, together with 
the further sum of reasonable attorneys fees in the amount of $1,200, the aggregate 
sums of which should be paid by the defendant to petitioners and for which judg- 
ment should be rendered, herein, as prayed for.” 

9. “Petitioners further represent that the Freed Realty Company, the owner 
of said property at the time of the issuance of the said policy, has, on the con- 
trary, no interest in the recovery herein except as the assignor of the said 
policy or its rights thereunder, which it made at the time of its sale of the prop- 
erty and which was done with the consent and assent of the said defendant 


insurance, herein, the United American Insurance Company of Pennsylvania, 
as has been heretofore set out, which has continuously treated the said Mrs. 
Marie Rose Sage as the owner of the said policy and the person entitled to any 
loss, thereunder.” 

The bill attached to and made a part of the record is as follows: 


“New Orleans, La. Jan. 25, 1924 


“Mrs. Marie R. Rose. 

“A. C. Vreeland, Inc. 
“1003 Maison-Blanche Bldg. 

“Phone Main 2519. 
Date icy No. Company. Coverage. Premium. 
Dec. 24th : United Prorata $62.63 
American premium 

“Property located # 4117-4119 Perrier St. 

“Kindly mail check. 

“Make all checks payable to A. C. Vreeland, Inc.” 

[1, 2] From the above it appears that the bill covering charges for the in- 
surance was rendered on January 25, 1924, after, as petitioner alleges, she had 
acquired the property on December 22, 1923, by the same agency which signed 
the original policy on behalf of the defendant company, and was paid by plain- 
tiff. This was more than a year before the fire, and presumably the agent re- 
mitted to the company its share of the premium, which according to the petition 
it still holds. Petitioner during this long period was no doubt led to believe 
that her property was protected, for she had paid for that protection the pre- 
mium demanded by the company to the agent who was authorized to receive it 
and empowered to issue the formal papers necessary to effect an assignment. 
In view of these circumstances, we do not think it can be said as a matter 
of law that the petition and exhibits, the allegations and recitals of which of 
course are taken as true, do not state a cause of action. See Gitz Sash Factory 
v. Union Ins. Soc. of Canton, Ltd., 160 La. 381, 107 So. 232, and authorities 
cited therein. We think the case should be heard upon its merits. 
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For the reasons assigned the judgment appealed from is reversed, and the 
case remanded to be proceeded with according to law. 


NATIONAL UNION FIRE INS. CO. v. SHORT et al. 
Circuit Court of Appeals, Sixth Circuit. May 16, 1929. 
No. 5128. 

32 Federal Reporter(2d) 631. 

1. INSURANCE—MORTGAGEE’S RIGHTS UNDER FIRE POLICY WERE 
NOT AFFECTED BECAUSE HUSBAND HAD CONVEYED INTER- 
EST TO WIFE, THE INSURED, IN FRAUD, OF CREDITORS.. 
Mortgagee’s rights under fire policy having mortgage clause was not affected 

by fact that husband had conveyed his interest in property to wife, the insured, 

in fraud of his creditors, since effect of mortgage clause was to make new and 

separate contract between mortgagee and insurance company, and to effect a 

separate insurance of interest of mortgagee dependent for its validity solely 

on course of action of insurance company and mortgagee. 
(For other cases, see Insurance, Dec. Dig. § 311[3].) 


2. INSURANCE—THAT HUSBAND HAD CONVEYED HIS INTEREST TO 
WIFE, INSURED, IN FRAUD OF CREDITORS DID NOT MAKE IN- 
SURED’S TITLE OTHER THAN SOLE AND UNCONDITIONAL, WITH- 
IN FIRE POLICY; “VOID” (Ky. St. § 1907). 

Where husband had conveyed his individed one-half of property to wife, the 
insured, with intent to defraud his creditors, possibility that husband’s creditors 
might compel enforcement of their claims out of interest which husband had 
conveyed did not make insured’s title other than sole and unconditional, within 
meaning of fire insurance policy; word “void,” in Ky. St. § 1907, relating to 
conveyances without consideration meaning voidable. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

3. INSURANCE—INSURED’S FAILURE TO INFORM INSURER HUS- 
BAND’S CONVEYANCE TO HER WAS WITHOUT CONSIDERATION 
WAS NOT FRAUDULENT CONCEALMENT OF LACK OF UNCON- 
DITIONAL OWNERSHIP. 

Insured’s failure to inform insurer that husband’s conveyance of his un- 
divided one-half of property to insured was without consideration, and subject to 
attack by his creditors, Held not to be a fraudulent concealment of lack of sole 
and unconditional ownership by insured. 

(For other cases, see Insurance, Dec. Dig. § 282[5].) 

4. INSURANCE—SUIT BY HUSBAND'S TRUSTEE TO SET ASIDE DEED 
FROM HUSBAND TO INSURED WAS NOT CHANGE OF INTEREST, 
WITHIN FIRE POLICY. 

Commencement of suit against insured by her husband’s trustee to set 
aside deed from husband to insured as being in fraud of creditors, after issu- 
ance of fire insurance policy, but before fire, did not amount to change of in- 
terest within provision of policy, since no change of interest was accomplished 
until entry of judgment in trustee’s suit after the fire holding deed from husband 
to wife void as to former’s creditors. 

(For other cases, see Insurance, Dec. Dig. § 328[2].) 

_ In Error to the District Court of the United States for the Eastern Dis- 
trict of Kentucky; Andrew M. J. Cochran, Judge. 

Action by Nannie Short and others against the National Union Fire In- 
surance Company. Judgment for plaintiffs, and defendant brings error. Affirmed. 

Frank M. Drake, of Louisville, Ky. (George B. Martin, of Catlettsburgh, 
Ky., on the brief), for plaintiff in error. : 

Stanley Reed, of Ashland, Ky., and Staige Davis, of Charleston, W. Va. 
(A. R. Johnson, of Ironton, Ohio, John T. Diederich, of Ashland, Ky., Davis & 
Painter, of Charleston, W. Va., and Browning & Reed, of Ashland, Ky., on the 
brief), for defendants in error. 

Before Moorman, Hicks, and Knappen, Circuit Judges. 

KNappEN, Circuit Judge. This writ is brought to review a judgment in favor 
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of defendants in error on a policy of fire insurance issued by plaintiff in error 
upon a building situated in Kentucky. The salient facts are these: 

On March 15, 1924, while defendant in error Nannie Short and her husband, 
I. W. Short, owned in fee the building in question, they mortgaged it to the 
defendant in error Mortgage & Discount Company. Later, on November 8, 
1924, the husband conveyed to his wife his one-half interest in the property, 
subject to the mortgage. Still later, Nannie Short took out in her own name 
the insurance policy in question upon the entire property—loss, if any, payable 
to the Mortgage & Discount Company, as mortgagee (or trustee) as such in- 
terests may appear. Still later, and before the fire, the trustee in bankruptcy of 
I. W. Short brought suit against Nannie Short to set aside the deed from hus- 
band to wife, as made in fraud to the former’s creditors and without considera- 
tion. While this suit was pending the fire occurred. After the fire judgment 
was rendered in the trustee’s suit setting aside the transfer from husband to wife 
as fraudulent as to creditors of I. W. Short. The insurance company defended 
this suit to collect the fire loss by reason of alleged breaches of familiar pro- 
visions of standard fire policies, viz.: 

(1) That Mrs. Short was not “the unconditional and sole owner” of the 
property when the policy issued, and her interest was not truly stated—all be- 
cause of the conveyance by husband to wife of the former’s one-half interest 
in fraud of creditors, in fact not established until after the fire. 

(2) That there was a fraudulent concealment of a material fact, in taking 
the policy without disclosing the nature of the conveyance to her by her husband 
of his one-half interest, which, as above stated, was not established until after 
the fire. 

(3) That there was a “change of interest” after the policy was issued (but 
before the fire), when the trustee in bankruptcy attacked her title to her hus- 
band’s former one-half interest, upon the ground which was held (after the fire) 
to be sufficient. 

The trial court sustained plaintiff's demurrer to paragraphs 3 and 4 of the 
insurance company’s answer (the other paragraphs being withdrawn), and ren- 
dered judgment against defendant for the face of the policy with interest— 
the amount of the mortgage debt to be paid the Mortgage & Discount Company, 
the balance to be paid to the bankruptcy trustee and Nannie Short jointly. 

[1] 1. Whatever might be the effect of the husband’s conveyance to Nannie 
Short upon the rights of the latter and those of the trustee of the former under 
the insurance policy, we think it clear that the rights of the Mortgage & Dis- 
count Company would not thereby be impaired. The mortgage clause in the 
policy provides, so far as here pertinent, “Loss, if any payable to the West 
Virginia Mortgage & Discount Corporation * * * as mortgagee (or trustee), 
as such interest may appear. This policy, as to the interest therein of the said 
payee, as mortgagee (or trustee) only shall not be invalidated’ by any act or neg- 
lect of the mortgagor or owner of the within described premises, * * * nor 
by any change in the interest, title or possession of the property, nor by any 
increase of hazard,” with a proviso that the mortgagee or trustee shall notify 
the insurer of any change of ownership or occupancy or increase of hazard 
which shall come to the knowledge of the mortgagee (or trustee), and unless 
permitted by the policy the same shall be noted thereon, and the mortgagee (or 
trustee) shall, on demand, pay the premium for any increased hazard. 

There is no claim that the mortgagee had any such knowledge. Under the 
great weight of authority, the effect of this mortgage clause when attached to 
a policy of insurance running to the mortgagor was to make “a new and sep- 
arate contract between the mortgagee and the insurance company, and to effect 
a separate insurance of the interest of the mortgagee, dependent for its validity 
solely upon the course of action of the insurance company and the mortgagee, 
and unaffected by any act or neglect of the mortgagor, of which the mortgagee 
is ignorant, whether such act or neglect was done or committed prior or sub- 
sequent to the issue of the mortgage clause.” Syndicate Insurance Co. v. Bohn 
(C. C. A. 8) 65 F. 165, 27 L. R. A. 614; Allen v. St. Paul, etc., Insurance Co., 


*All italics in this opinion ours. 
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167 Minn. 146, 149, 208 N. W. 816; Fayetteville Ass’n v. Mutual, etc., Co. (W. 
Va.), 141 S. E. 634 (1928); Westchester, etc., Ins. Co. v. Norfolk B. & L. Ass’n 
(C. C. A. 8), 14 F.(2d) 524, 526. The same result, however, follows from the 
views expressed under subdivision 2, 3, and 4 of this opinion. 

[2] 2. Turning, then, to the rights of Mrs. Short and of her husband’s trustee: 
We think the fact that the conveyance of Mrs. Short from her husband of his 
undivided one-half of the property, without pecuniary consideration therefor, 
and with intent on his part thereby to prevent its application to his personal debts, 
did not make her ownership other than unconditional and sole. Her title to the 
undivided one-half of the property previously held by her was entirely unassail- 
able; and her title to the other one-half, conveyed to her by her husband, was 
good, not only as against him, but against all the world. There was no other or 
outstanding title except as possessed by her. There was no other owner in whole 
or in part. The most that can be said is that she held title to the undivided one- 
half interest in question, subject to the right of her husband’s creditors to have 
the property applied to the payment of such judgments as they might obtain 
against him, just as she held her original undivided one-half subject to such 
judgments as her own creditors might obtain against her. 

We find nothing to the contrary in the Kentucky Statutes (sections 1907 and 
1907a), with their provisions for suit and notice of lis pendens and their sub- 
jection to the limitation statutes. Phillips v. Shipp, 81 Ky. 436. It seems clear 
that the statutory term “void” means “voidable.” But the possibility that her 
husband’s creditors might compel the enforcement of their claims out of the 
interest in question did not, under what we think the better line of authority, 
make her title other than sole and unconditional within the meaning of the 
insurance policy. Cooley’s Briefs on Insurance (2d Ed.) p. 2184, where it is 
said: “A conveyance in fraud of creditors is regarded as vesting the grantee 
with sole and unconditional ownership.” This statement is supported by the 
following authorities: Steinmeyer v. Steinmeyer, 64 S. C. 413, 42 S. E. 184, 59 
IL. R. A. 319, 92 Am. St. Rep. 809, a case directly in point here; Groce v. In- 
surance Co., 94 Miss. 201, 207, 48 So. 298, 22 L. R. A. (N. S.) 732, which case, 
while the situations there involved was not precisely identical with the instant 
case, is highly analogous; Rochester Loan & Banking Co. v. Liberty Ins. Co., 44 
Neb. 537, 544, 62 N. W. 877, 48 Am. St. Rep. 745.2 Defendant’s counsel treats 
the Steinmeyer Case, supra, and Mechanics’ & Traders’ Ins. Co. v. Local Building 
& Loan Ass’n, 128 Okl. 71, 261 P. 170, as the only cases directly in point on 
the specific question here presented. We think the Oklahoma Case is not in 
point. There the title of the insured was under a deed from the grantor who 
held under a forged deed, and thus was not the holder of the legal title. 


[3] 3. We think it clear that the record does not sustain the charge of 
fraudulent concealment of an alleged lack of sole and unconditional ownership 
by the insured. Indeed, that would seem to follow from the conclusion that 
no lack of such ownership appears. We find in Home Insurance Co. v. Allen, 
93 Ky. 270, 19 S. W. 743, nothing opposed to this proposition. There the insured 
property was conveyed by the insured to his wife, and the insured, in procwring 
the consent of the insurance company to the assignment of the policy to his 
wife, failed to disclose the fact that his creditors were already assailing the con- 
veyance to his wife as fraudulent, and even had had an attachment levied upon the 
property as his. 

We find in the answer no specific charge that plaintiff knew that her hus- 
band’s conveyance to her was intended to defraud his creditors. Nor do we 
think it can be said, as matter of law, that any reasonably prudent person, 
situated as was the plaintiff, Nannie Short, would have known—in the absence 
of decisions to the contrary—that the representation of sole and unconditional 
ownership, and failure voluntarily to give further information about the con- 
sideration for her husband’s conveyance, was fraudulent. Nor is there any 
charge of concealment, otherwise than by the affirmation (through acceptance 


In the case last cited it was said (page 544 [62 N. W. 880]: “It would seem that, had 
the loan company conveyed the title to this [the insured] property to Banks [the insured] with- 
out consideration and for the fraudulent purpose of placing it beyond the reach of the loan 
company’s creditors, that that would not afford any defense to the insurance company.” 
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of the policy) that she was such sole and unconditional owner, and a failure 
voluntarily to advise the insurer that her husband’s conveyance was without 
pecuniary consideration, and thus subject to then existing liabilities generally 
on the part of his creditors In the absence of specific request by the insurer 
for further information concerning the state of her title than contained in the 
policy, we think that, under the facts of this case, there was no concealment 
within the meaning of the contract. Clark v. Manufacturers’ Ins. Co., 8 How. 
235, 248, 12 L. Ed. 1061; Insurance Co. v. Snowden, 173 Ky. 664, 672, 191 S. W. 
439. 

[4] 4. We do not think the commencement of suit against plaintiff Nannie 
Short by her husband’s trustee after the issue of the insurance policy, but before 
the fire, amounted to a change of interest within the policy provision invoked. It 
seems very clear that no change of interest was accomplished until the entry 
of judgment in the trustee’s suit (after the fire), holding the deed from hus- 
band to wife void as to the former's creditors. 

The judgment of the District Court should be affirmed. 


GUTNER et al v. SWITZERLAND GENERAL INS. CO. OF ZURICH. 
Circuit Court of Appeals, Second Circuit. May 6, 1929. 
No. 295. 
32 Federal Reporter (2d) 700. 
INSURANCE—INSURER HELD NOT LIABLE ON POLICY PROVIDING 

THAT INSURER WAS LIABLE ONLY FOR EXCESS VALUE BE- 

YOND OTHER INSURANCE, WHERE OTHER INSURANCE UNDER 

POLICY CONTAINING SIMILIAR PROVISION EXCEEDED LOSS. 

Insurance policy insuring merchandise in transit, and containing provision that 
insurer would be liable for loss or damage only for excess value beyond amount 
of any other insurance on property, did not take effect except as coverage for 
that part of loss exceeding amount of another policy on same goods containing 
similar provision as to other insurance, and insurer was not liable where loss 
proved was less than amount of the other policy. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from the District Court of the United States for the Southern District 
of New York. 

Action by Simon Gutner and another, co-partners doing business under the 
firm name and style of S. Gutner & Bros., against the Switzerland General Insur- 
ance Company of Zurich. From a judgment dismissing the complaint, plaintiffs 
appeal. Affirmed. 

The plaintiffs, as partners in business, sold silk yarn in New York. In De- 
cember, 1924, they had a quantity of such yarn to be shipped from Philadelphia by 
truck. Before shipment, they procured from the Insurance Company of the State 
of Pennsylvania a policy of insurance in the sum of $7,500, covering such mer- 
chandise in transit. This policy contained the following clause: 

“This policy does not cover merchandise otherwise insured, prior or subse- 
quent hereto in date, whether such insurance is fire, marine, inland, floating, spe- 
cific, or insured bill of lading, excepting for the excess of value beyond the amount 
of such insurance, and shall not be liable for any loss, unless the amount of such 
loss shall exceed the amount of such other insurance, which said excess only is 
declared to be under the protection of this policy.” 

After such insurance was obtained, and while it was in force, the plaintiffs 

applied to the defendant for insurance on the same merchandise and had issued to 
them a binder, which provided for a standard policy of the defendant in the sum 
of $7,500. After the binder was issued, but before the policy therein provided for 
was delivered, a truckload of the merchandise covered by insurance in both com- 
panies was stolen in transit. This resulted in a net loss to the plaintiffs of less 
than $7,500. 
__ The standard policy of the defendant above referred to contained a clause as 
follows: “It is expressly agreed that this insurance shall not cover to the extent 
of any other insurance whether prior or subsequent hereto in date, and by whom- 
soever effected, directly or indirectly, covering the same property, and this com- 
pany shall be liable for loss or damage only for the excess value beyond the 
amount of such other insurance.” 
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Some evidence was introduced without objection tending to show that the 
plaintiffs actually applied for insurance unlimited by the clause just quoted, and 
that it was understood that the policy of insurance to be issued would not contain 
such clause. The court expressly found such evidence to be unreliable. 

This cause was tried by jury in the United States District Court for the 
Southern District of New York, where a special verdict was rendered on an issue 
not involved in this appeal. Both sides moved for a directed verdict. The motion 
of the defendant was granted, and the complaint was dismissed upon the merits. 
The plaintiffs appealed. 

Pfeiffer & Crames, of New York City (Alfred B. Nathan, of New York 
City, of counsel), for appellants. 

Bigham, Englar & Jones, of New York City (Arthur W. Clement and Henry 
J. Bogatko, both of New York City, of counsel), for appellees. 

3efore Manton, L. Hand, and Chase, Circuit Judges. 

Cuase, Circuit Judge (after stating the facts as above). Since the trial court 
found unworthy of belief the evidence tending to show that the binder sued upon 
was not written according to the plaintiffs’ application, we need concern ourselves 
no further with the plaintiffs’ claim on argument concerning the effect of such 
evidence. Without this, it would be well to bear in mind that the plaintiffs have 
seen fit to bring this suit at law to enforce the terms of the binder as written, 
rather than to take any appropriate measures to have the writing reformed. 

Accordingly, the outcome of this appeal depends upon the effect of the defend- 
ant’s excess insurance clause on the insurance in suit, in the light of the Pennsyl- 
vania policy outstanding when this insurance was obtained. The Pennsylvania 
policy is not here sued upon, and, while it has been urged that we should consider 
the possible effect of the defendant’s insurance on it, we see no reason for ex- 
pressing any opinion about that, but confine ourselves entirely to the question of 
the defendant’s liability in this case. 

It is not denied that the Pennsylvania policy was valid existing primary in- 
surance when the defendant’s insurance was applied for, or that it ever became 
anything else, unless the new insurance made it so. This existing policy was 
enough to keep the insurance in suit, by virtue of the defendant’s excess insurance 
clause, from ever taking effect, except as coverage for that part of a loss which 
exceeded $7,500. Thomas v. Builders’ Mut. Fire Ins. Co., 119 Mass. 121, 20 Am 
Rep. 317, Sweeting et al. v. Mutual Fire Insurance Co., 83 Md. 63, 34 A. 826, 
62° 1. RR. A.5A0. 

Since the loss proved was less than $7,500, no liability on the part of the de- 
fendant was shown. 

Judgment affirmed. 


GLOBE & RUTGERS FIRE INS. CO. v PAPPAS et al. (4 Div. 391.) 
Supreme Court of Alabama. May 9, 1929. 
122 Southern Reporter 346. 

1. INSURANCE—COMPL AINT PROPERLY STATED IN ONE COUNT EN- 
TIRE CLAIM FOR LOSS OF DWELLING, STOREHOUSE, STOCK 
OF GOODS AND FIXTURES, ALL INSURED IN ONE POLICY. 
ere 1int, in action on fire insurance policy, following Code form (Code 1923, 

§ 9531, form 13), properly stated in one count entire claim for loss of dwelling, 

oblate stock of goods, and household and store fixtures, all insured in one 

policy. 
(For other cases, see Insurance, Dec. Dig. § 629[1].) 

2. INSURANCE—INSURED CANNOT BE DENIED RECOVERY FOR LOSS 
OF STOREHOUSE AND DWELLING BECAUSE OF FAILURE TO 
KEEP BOOKS OR INVENTORY. 
Fire insurance policy covering dwelling, storehouse, and fixtures along with 

stock of goods was divisible, and insured could not be defeated of recovery for loss 

of storehouse and dwelling because he failed to keep books or inventory to show 
loss by burning of stock of goods. 


(For other cases, see Insurance, Dec. Dig. § 335[5].) 
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3, INSURANCE—ITEMIZED STATEMENT OF LOSS FURNISHED BY IN- 
SURED TO INSURER’S AGENT, TO WHICH NO OBJECTION MADE, 
WAS DEEMED SUFFICIENT PROOF OF LOSS. 

Where insured, under fire insurance policy, furnished an itemized statement 
of loss claimed to insurer’s agent then investigating loss, and no objection was 
taken against proof of loss so furnished, such proof of loss will be deemed 
sufficient. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

4, INSURANCE—INSURED COULD RECOVER FOR LOSS UNDER FIRE 
INSURANCE POLICY OTHER THAN THAT OF BUILDING MADE 
PAYABLE TO MORTGAGEE. 

Under fire insurance policy covering dwelling, storehouse, fixtures, and 
stock of goods, wherein building was insured in name of one holding mortgage 
on real estate, plaintiff, who was named the insured as to all property other 
than building, could sue to recover for loss thereof. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

6. INSURANCE—QUESTIONS SEEKING TO ELICIT FACT THAT INSUR- 
ANCE ADJUSTER REPRESENTED INSURANCE COMPANY HELD 
PROPERLY PERMITTED. 

In action on fire insurance policy, questions seeking to elicit fact that ad- 
juster engaged in investigation of loss, and to whom insured itemized delivered list 
of goods for which loss was claimed, represented insurance company, were 
properly admitted, where they developed fact that at least adjuster had apparent 
authority to act, and justified insured in dealing with him as such, and in deliv- 
ering to him such itemized list. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

8 INSURANCE—INSURED HELD TO HAVE BURDEN OF PROVING 
THAT INSURER’S AGENT INVESTIGATING LOSS HAD AUTHORITY 
TO ADJUST LOSS. 

In action on fire insurance policy, insured had burden of proving that in- 
surer’s agent, who investigated loss, and to whom insured delivered itemized list 
of loss claimed, had authority to adjust loss. 

(For other cases, see Insurance, Dec. Dig. § 92.) : 

9, INSURANCE—TESTIMONY OF LOCAL AGENT OF INSURER SHOW- 
ING GENERAL AGENCY OF STATE AGENT’ HELD PROPERLY AD- 
MITTED. 

In action on fire insurance policy, testimony of local agent of insurance 
company showing general agency of state agent of insurer was properly ad- 
mitted. 

(For other cases, see Insurance, Dec. Dig. § 76.) 

10. INSURANCE—TESTIMONY OF STATEMENT OF STATE AGENT OF 
INSURER THAT THEY WOULD HAVE TO PAY LOSS WAS IM- 
PROPERLY ADMITTED. 

_ In action on fire insurance policy, testimony of statement of state agent of 

insurer that “we are going to have to pay it,” referring to loss, should have 

been excluded, since it cannot be construed as an admission of liability. 

(For other cases, see Insurance, Dec. Dig. § 391.) 


ll. INSURANCE—PERMITTING INSURED TO TESTIFY THAT, BEFORE 
ISSUANCE OF POLICY, HE TOLD LOCAL AGENT THAT’ HE KEPT 
NO BOOKS, HELD ERROR. : 

In action on fire insurance policy requiring insured to take inventory and 
keep set of books, it was error to allow insured to testify that before policy 
was issued he told insurer’s local agent that he kept no books, which was evi- 
_— offered and accepted by court as excusing insured’s failure to keep 
DOOKS. 


(For other cases, see Insurance, Dec. Dig. § 389[5].) 
Appeal from Circuit Court, Barbour County; J. S. Williams, Judge. 
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Action on a policy of fire insurance by Gregory Pappas and Bessie Pappas 
against the Globe & Rutgers Fire Insurance Company. Judgment for plaintiffs, 
and defendant appeals. Reversed and remanded. 

Steiner, Crum & Weil, of Montgomery, and W. H. Merrill, of Eufaula, for 
appellant. 

Chauncey Sparks and McDowell & McDowell, all of Eufaula, for appellees. 

Sayre, J. [1] The complaint follows strictly the Code form (Code, § 9531, 
form 13), and we find no tenable objection to it on account of the fact that 
plaintiffs’ entire claim for loss of dwelling, storehouse, stock of goods, and house- 
hold and store fixtures, all insured in one policy, is stated in one count. We find 
no sufficient reason for requiring a multiplicity of counts. The cases cited to 
this point by appellant, Capital City Ins. Co. v. Jones, 128 Ala. 361, 30 So. 674, 
86 Am. St. Rep. 152, and Southern Railway Co. v. McIntyre, 152 Ala. 223, 44 
So. 624, are inapt. They deal with questions of a different character. 

[2] Defendant by its special pleas 4, 5, and 6 sought to defeat plaintiff's en- 
tire claim, embracing a claim for the loss of dwelling, storehouse, and fixtures 
along with the loss of a stock of goods for the reason that, as alleged, plaintiffs 
kept no books or inventory, as required by the policy in suit. These stipula- 
tions of the policy cannot in justice and reason be held to have any proper re- 
lation to the loss of the dwelling or storehouse. Hanover Fire Ins. Co. v. Craw- 
ford, 121 Ala. 258, 25 So. 912, 77 Am. St. Rep. 55; Hanover Fire Ins. Co. v. Wood, 
213 Ala. 132, 104 So. 224, 39 A. L. R. 1436. As held in the cases just cited, the 
contract of indemnity was divisible, and plaintiffs could not be defeated of a 
recovery for the loss of storehouse and dwelling by reason of the fact that he 
kept no books or inventory to show his loss by the burning of his stock of goods. 
This consideration may seem to indicate the propriety of different counts in the 
complaint; but there was one contract only, though divisible, the declaration was 
in the form permitted by the Code, and, in these circumstances, we prefer the 
method of pleading adopted by defendant when, after demurrer sustained, it 
amended these pleas to make them answer so much of the complaint as claimed 
damages for the loss of the stock of goods. Its pleas, as amended, were al- 
lowed. Appellant’s brief treats plea 9 as being in the same category. 

[3] To pleas alleging a breach by plaintiffs of that stipulation of the policy 
providing for proof of loss within 60 days, plaintiffs replied in several replications, 
setting up the fact that they had made proof of loss after 60 days, and that defend- 
ant had made no objection to the proof of loss so made. These replications were 
insufficient, since no duty rested upon defendant to point out to plaintiffs wherein 
their proof of loss was insufficient in any essential matter—such as a requirement 
that it be made within 60 days—a requirement appearing on the face of the policy. 
But we do not direct a reversal on this ground, for the reason that the evidence 
showed without dispute that within the time stipulated plaintiffs furnished an 
itemized statement of the loss claimed to defendant’s agent then investigating the 
loss on the ground, and no objection was taken against the proof of loss so 
furnished, nor any to the statement offered in evidence. What the policy requires 
of the insured in a case of this character is a reasonable and substantial compliance 
with its stipulations, and it is a general rule that, though the proof furnished does 
not entirely comply with the requirements, it will be deemed sufficient, in the ab- 
sence of objection then taken. 7 Cooley’s Brief (2d Ed.) 578, 579. These rulings 
were therefore error without injury. 

[4] It was objected to the policy offered in evidence that the loss therein insured 
against was made payable to J. E. Wood, Jr., who, it appeared in evidence, held a 
mortgage on the real estate. This stipulation of the policy was in terms limited 
to the item of insurance on the building. Appellees were entitled to sue for the 
rest. Capital City Ins. Co. v. Jones, 128 Ala. 364, 30 So. 674, 86 Am. St. Rep. 152. 

[5] The question whether defendant had notice of the loss—the policy pro vided 
that, in the event of fire, the insured should give immediate notice of loss in writing 

—asked for a conclusion of the witness, and his answer was nothing more than a 
conclusion. The facts constituting notice should have been elicited by apt questions. 

[6] Hugh Sparks was defendant’s local agent. He conducted a person—whose 
name is not shown—to plaintiff Pappas, and this person, to whom for convenience 
we will refer as the adjuster, engaged in an investigation of all the circumstances 
of the loss, and to him plaintiff Pappas delivered the itemized list of the goods for 
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the loss of which he claimed a recovery. Exceptions were reserved to various 
questions seeking to elicit the fact in general that this adjuster represented defend- 
ant insurance company. These questions developed the fact that at least the 
adjuster had apparent authority to act in the premises for defendant, and justified 
plaintiff in dealing with him as such, delivering to him the itemized list which we 
have allowed, in the circumstances, to serve the purpose of what might have been 
a more formal statement or proof of loss. Walker v. Lancashire Ins. Co., 188 
Mass. 560, 75 N. E. 66. 

Appellees were allowed to show that the so-called proofs of loss lodged by 
them with appellant after 60 days contained a notation of the same goods as that 
shown by the lists which we have thought might serve the purpose of the proof of 
loss contracted for. The proof thus allowed was futile, because the post 60-day 
list was a proof of loss or it was not. In either case nothing was to be accomplished 
by showing the identity of the two lists. But we would hesitate to reverse on this 
account. The matter insisted upon as error just here appears to be immaterial. 

{7, 8] Over defendant’s objection, plaintiffs were repeatedly allowed to show 
offers of compromise by defendant’s adjuster investigating the loss. These rulings 
were errors to reverse. Feibelman v. Manchester Fire Assur. Co., 108 Ala. bottom 
of page 198, 19 So. 540. The authority here cited, we assume as matter of course, 
undertakes to affirm a rule as to offers of compromise rejected, such being the 
fact in that case, and in this according to the testimony of plaintiff Pappas. Nor 
can such an offer be shown in proof of agency. 7 Cooley’s Brief (2nd Ed.) 6118, 
6119. Moreover, in this case, plaintiffs were allowed to ask defendant’s agent to 
say whether he had expressed the opinion that defendant was liable. These questions 
would have been considered on appeal as of no moment, because answered in the 
negative, but they were allowed to become the predicate for testimony by plaintiff 
in contradiction, and so in impeachment, of defendant’s witness to whom we have 
referred as adjuster. His authority to adjust was denied, though his authority to 
investigate was subsequently admitted in effect. Upon plaintiffs rested the burden 
of proving by competent evidence that the so-called adjuster had authority to 
adjust. Solomon vy. Commonwealth Ins. Co., 1 W. W. Harr. (Del.) 581, 117 A. 
126. For more than one reason, therefore, error to reverse must be affirmed at 
this point. 

{9, 10] The general agency of Knox in this state was not improperly allowed 
to be shown by the testimony of the local agent Sparks. Such parol evidence is 
admissible of necessity. Jones on Ev. (2d Ed.) p. 2849. But the testimony as to 
Knox’s statement that “We are going to have to pay it” should have been excluded, 
since it cannot be construed as an admission of liability. The witness did not so 
construe it; neither do we. What else Knox said to plaintiff's attorney was said 
in the course of a negotiation for the purpose of adjusting the matter in contro- 
versy, and falls under the condemnation of the rule against proof of offers of com- 
promise, and should not have been admitted in evidence. Sandlin v. Kennedy Stave 
Co., 165 Ala. 579, 51 So. 622. The privacy of such communications is necessary in 
order to encourage extrajudicial settlements. 3 Jones on Ev. (2nd Ed.) 1949, 
Like consideration affects some of the other rulings assigned for error. 

[11] The contract between the parties, in writing, provided that plaintiffs would 
take an inventory and keep a set of books showing a complete record of his 
business. Pleas alleging plaintiff's failure to keep these covenants of the policy 
went to the jury as answers to the claim for loss of the stock of goods. It was 
error to allow plaintiffs to testify that before the policy was issued he told defend- 
ant’s local agent that he kept no books—this, evidently, being offered, and accepted 
by the court, as excusing plaintiffs’ failure to keep books. If what passed between 
plaintiffs, or one of them, may be referred to as an agreement, it was nevertheless 
of no avail because merged in the subsequent contract in writing expressly covering 
the same matter. For aught appearing on the record in this cause, defendant was 
entitled to the general charge as to the claim for goods destroyed. Insurance Co. 
of North America v. Williams, 200 Ala. 681, 77 So. 159. 

We have said enough to indicate our opinion that the judgment under review 
should be reversed. There are numerous assignments of error, some of which 
we have not touched upon directly. They will not recur in their present shape. 

Reversed and remanded. 

Anderson, C. J., and Thomas and Foster, JJ., concur. 
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ATLANTIC STEEL CO. v. HARTFORD FIRE INS. CO. (No. 19295.) 
Court of Appeals of Georgia, Division No. 1. May 15, 1929. 
148 Southeastern Reporter 286. 

1. INSURANCE—INSURED HAD BURDEN OF SHOWING TEMPORARY 
CLOSING OF MILL CAUSED ACTUAL MONETARY LOSS UNDER 
CONTRACT COVERING USE AND OCCUPANCY. 

In suit on contract of insurance covering use and occupancy of premises, bur- 
den was on insured to show that temporary closing of mill by explosion caused 
actual monetary loss. 


(For other cases, see Insurance, Dec. Dig. §646[8].) 
2. INSURANCE—INSURANCE CONTRACT IS ONE OF INDEMNITY. 


Contract of insurance is one of indemnity. 
(For other cases, see Insurance, Dec. Dig. § 124.) 


Error from Superior Court, Fulton County; Edgar E. Pomeroy, Judge. 

Suit by the Atlantic Steel Company against the Hartford Fire Insurance Com- 
pany. Judgment for defendant, plaintiff's motion for new trial was overruled, 
and plaintiff brings error. Affirmed. 

Jones, Evins, Powers & Jones, of Atlanta, for plaintiff in error. 

Spalding, McDougald & Sibley, of Atlanta, for defendant in error. 

Broyes, C. J. [1, 2] This was a suit upon the terms of a “use and occupancy” 
clause of a policy of insurance. By consent, the case was submitted to the trial 
judge, without the intervention of a jury, upon an agreed statement of facts, and a 
verdict and judgment were rendered in favor of the defendant insurance company. 
It was shown in the agreed statement of facts that an explosion had occurred in 
one of the several mills of the Atlantic Steel Company, which resulted in the 
closing of that particular mill for fifteen working days, and that the shutting down 
of the mill was covered by the “use and occupancy” clause of the policy. How- 
ever, since a contract of insurance is one of indemnity, the burden was upon the 
plaintiff to show that the temporary closing of the mill had caused it an actual 
monetary loss (payment for the physical damage to the mill caused by the explo- 
sion having been made by the insurance company). 

The agreed statement of facts failed to show affirmatively that the plaintiff 
had sustained any actual monetary loss on account of the temporary closing of 
the particular mill in question, and the trial judge did not err in so finding. _ 

The refusal to grant a new trial was not error for any reason assigned in 
the motion for a new trial. 

Judgment affirmed. 

Jenkins, P. J., and Bloodworth, J., concur. 

The Chief Justice designated Judge Jenkins to preside in this case instead of 
Judge Luke, who was disqualified. 


BALTIMORE & O. R. CO. v. DAY et al. (No. 13228.) 
Appellate Court of Indianna, in Banc. June 7, 1929. 
166 Northeastern Reporter 668. 

3. INSURANCE—WHERE FIRE DESTROYING BARN WAS CAUSED BY 
RAILROAD ENGINE, INSURER WAS SUBROGATED TO INSURED’S 
RIGHTS, REGARDLESS OF NEGLIGENCE (BURNS’ ANN. ST. 1926, 
§ 13249). 

_Where fire destroying insured’s barn was caused by railroad engine, insurer 
paying loss was subrogated to insured’s rights, regardless of negligence of railroad 
company since Burns’ ann. st. 1926 § 13249 (Acts 1911, c 107), eliminates negligence 
of railroad corporation as an element of recovery in cases of damages because of 
fire set by railroad engine. 

(For other cases, see Insurance, Dec. Dig. § 606[1].) 


Appeal from Ripley Circuit Court; John R. Carney, Judge. 
_ Action by Wayne E. Day and another against the Baltimore & Ohio Railroad 
Company. From a judgment for plaintiffs, defendant appeals. Affirmed. 


Robert Creigmile, of Osgood, and McMullen & McMullen, of Aurora, for 
appellant. 


__ Fitzgerald & Fitzgerald, of North Vernon, and Wycoff & Wycoff, of Bates- 
ville, for appellees. 
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Nicuois, J. Action by appellees against appellant for damages resulting from 
a fire set by appellant’s engines. 


Appellee Day was the owner of a barn which he claimed was set afire by one 
of appellant’s engines, and, with its contents, destroyed. 

Appellee insurance company was party plaintiff, alleging it had paid Day the 
amount of insurance and asking judgment for the amount so paid. 

The first paragraph of complaint avers that on April 24, 1926, appellant owned 
and operated a certain railroad known as the Baltimore & Ohio Railroad in and 
through Jennings county; that on said date Day was the owner of certain real 
estate in said county on which was a barn used in operating said land as a farm 
and for other useful purposes; that on said day, and for a long time prior thereto, 
appellant had been operating its main track and its yard tracks near thereto; 
and that on said day said barn was destroyed by fire communicated to it by one 
of appellant’s engines in use by it in operating its main line and yard tracks; and 
that said barn so destroyed was of the value of $600; that it was insured by ap- 
pellee insurance company against fire in the sum of $200, and that, after its des- 
truction, appellee insurance company paid to appellee Day the full amount of said 
insurance, and thereby became subrogated to his rights to such extent, to a recovery 
from appellant. 


Demand for judgment in the sum of $600 against appellant in favor of appellee 
Day with $200 thereof adjudged to be for the benefit of appellee insurance com- 
pany. 

The second paragraph of complaint is by appellee Day by which he asks 
damages sustained by reason of the destruction of personal property in said barn. 

Appellant’s motion to separate causes of action was overruled, as was also 
his motion to make each paragraph of complaint more specific, and his demurrer 
to each paragraph of complaint. There was a trial by jury, which resulted in a 
verdict assessing damages of appellee Day at $600 on his first paragraph of com- 
plaint, and subrogating appellee insurance company to the rights of appellee Day 
in $200 of said $600, and assessing the damages of app-llee Day on his second 
paragraph of complaint, being on contents of the barn, at $400. Judgment was 
rendered accordingly, from which, after appellant’s motion for a new trial was 
overruled, this appeal; appellant assigning as error the court’s action in overruling 
its motion to separate causes of action, its demurrer to the complaint, and its 
motion for a new trial. 

[1] Appellant’s motion to separate causes of action and its demurrer for mis- 
joinder were each properly overruled. Appellees, as the insured and the insurer, 
had a common interest in the damages involved, which grew out of one and the 
same act of negligence, and they might therefore be properly joined as plaintiffs. 

In Fairbanks et al. v. San Francisco R. Co., 115 Cal. 579, 47 P. 450, Fairbanks 
and the National Insurance Company joined in an action to recover damages for 
the destruction of a certain building by fire resulting from the defendants negli- 
gence. It was allaged in the complaint that the building was the property of 
Fairbanks, and of the value of $1,835, and insured by the insurance company for 
$000 which latter sum the insurance company paid to Fairbanks before the com- 
mencement of the action. It was also alleged that the business of Fairbanks 
carried on in the building was interrupted by its destruction to his loss of profit 
in the sum of $300. The plaintiffs prayed damages in the sum of $2,135. A de- 
murrer to the complaint for misjoinder of plaintiffs and causes of action was 
overruled. It was claimed by the defendants that the joinder of plaintiffs was 
rendered improper by the allegations of injury to Fairbanks’ business, a source of 
damage in which the insurance company had no interest. But the court said that 
the same objection would apply to the value of the building above the amount 
of the insurance policy, and that this might be recovered in a joint action, was 
conceded by the defendant, and established by authority upon sound considera- 
tion of justices and expediency. Authorities are cited to sustain the holdings. 
The court then stated that the negligence which gave rise to the action was the 
single cause of the whole injury, and, unless all the damage of either plaintiff is 
recoverable in the joint action, defendant must be twice vexed for the same de- 
lict; and the court stated that it seemed to it that to allow damages to the joint 
plaintiffs, the value of the building in excess of the policy, and deny the recovery 
in the same action of other damages to the insured proximately caused by the de- 
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fendant’s negligence, would be to create 
imaginary difficulty. 

In Missouri Pacific R. Co. v. Wise et al., 3 Willson, Civ. Cas. Ct. App. (T'ex.) 
§ 386, page 461, the suit was by appellees jointly to recover of appellant damages 
for the destruction of grass, turf, rails, pasturage, hay, and cotton, caused by the 
negligent acts of appellant’s employees. On the trial the evidence showed that 
Smith, one of the plaintiffs, had no interest in any of the property destroyed 
except the cotton, but that he was a joint owner with other plaintiffs of the 
cotton. It was there contended that there was a misjoinder of parties plaintiff. 
But it was held that all the plaintiffs were not only proper but necessary parties 
to the suit in so far as it sought to recover damages for the destruction of the 
cotton, and that the plaintiffs, being properly and necessarily joined as to a 
portion of the damages claimed, might maintain a suit jointly as to the other 
damages. The court then stated that the system of that state abhors a multi- 
plicity of suits, and no reason appeared for requiring two suits in such a case, 
where the claims for damages are based upon the same negligent acts, and con- 
stitute but one transaction. 

In Fireman’s Fund Ins. Co. et al. v. Oregon, etc., R. Co., 45 Or. 53, 76 P. 
1075, 67 L. R. A. 161, 2 Ann. Cas. 360, the North Western Warehouse Company 
was the owner of a quantity of wheat which was stored in one of the railroad 
company’s stations. This wheat was insured by the Firemen’s Fund Insurance 
Company for $1,250, which was less than its value. The wheat was destroyed by 
fire, which was alleged to be the result of the negligence of the railroad com- 
pany. The insurance company paid the warehouse company the amount of the 
insurance, and by articles of subrogation took an assignment of all the right of 
claim which the latter company had by reason of the damages sustained, to the 
extent of the amount so paid, and both companies joined in an action against 
the railroad company for the entire amount of damages sustained by reason of 
the fire. Sam Davis was the owner at the same time of some wheat which was 
also destroyed. He assigned his claim for damages against the railroad company 
to the plaintiffs, and they sued upon this demand also as a second separate cause 
of action. 

The court, quoting with approval, from State Ins. Co. v. Oregon, etc., R. Co., 
20 Or. 563, 26 P. 838, said: “There is but one wrongful act complained of, causing 
one loss and creating one liability. It is a single wrongful act giving rise to but 
one liability upon a claim which is indivisible. It is immaterial whether the in- 
surer acquires his right or interest by subrogation or assignment. When the pro- 
perty destroyed exceeds the value of the insurance money paid, he only acquires 
a joint right or interest with owner of such property in a single cause of action 
or liability. Where there is but one liability or cause of action, those united in 
interest must adjust their loss in a single action.” In the same case, the court 
quoting with approval from Home Mutual Ins. Co. v. Oregon, etc., R. Co., 20 Or. 
569, 26 P. 857, 23 Am. St. Rep. 151, said that: “When the amount of the insurance 
money paid is less than the value of the property destroyed by the negligent act, 
all the authorities agree that the insurer must either sue in the name of the in- 
sured or join with him in bringing an action against the wrongdoer. None al- 
lows that in such case he can sue in his own name alone, for the reason that 
the wrongful act is single and indivisible, and gives rise to but one liability or 
cause of action. In that cause of action he acquires a joint right with the owner 
therein, and not a new and separate right of action, and therefore must prosecute 
it jo‘ntly with him. They have a joint interest in a single liability, and united are 
the real parties in interest.” 

California and Oregon have statutes similar to Indiana as to joinder of par- 
ties plaintiff. We find no statute in this regard in Texas. 

The Fairbanks and the Fireman’s Fund Cases are cited with approval in 
Pittsburgh, etc., R. Co. v. Home Ins. Co., 183 Ind. 355, 108 N. E. 525, Ann. Cas. 
1918A, 828, in which case the court held that: “Where the loss is greater than the 
insurance, the rule in this State, and declared in cases which seem to express the 
truest spirit of the codes outside of this State, is that the insured and the insurer 
each having a beneficial interest in the cause of action may join as plaintiffs. 
The court then stated that: “There are cases which hold the contrary and, where 
the loss exceeds the insurance, that the action must be brought in the name o! 
the insured. This is put on the ground of the indivisibility of the cause of actio": 
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and the rule against splitting a cause of action and subjecting a defendant to 
more than one action on the same cause. Under the provisions of our code em- 
phasizing the equity rule, and requiring all parties who have a remedial interest 
in the cause of action to be brought in and so settle in the one action all the in- 
terests inhering in the subject-matter of the action, the vice at which these cases 
are aimed is guarded against the reason for the rule, therefore, does not obtain 
under our code.” 

[2] It is true, as appellant says, that the first paragraph of complaint sought 
a recovery for damages to the real estate for the destruction of the building lo- 
cated thereon, and that such damages belonged to appellees as their respective 
interests might appear, while the second paragraph of complaint sought a re- 
covery for the personal property which belonged to appellee Day, and in which 
appellee insurance company had no interest. But damages to the real estate and 
and to the personal property, having resulted from the same fire, might as well have 
been recovered in the same paragraph of complaint. Chicago, etc., R. Co. v. Kern, 
9 Ind. App. 505, 36 N. E. 381; Chicago, etc., R. C. v. Smith, 6 Ind. App. 262, 33 N. E. 
241; Pittsburgh, etc., R. Co. v. Childs, 183 Ind. 464, 108 N. E. 583. 

[3] And, as appears by the cases cited above, any one having an interest in 
the recovery might join as plaintiff. Appellant contends that there could have 
been no subrogation in the absence of negligence by appellant and freedom from 
negligence by appellee Day, but Acts 1911, c. 107, p. 187, being section 13249, 
3urns’ 1926, eliminates negligence of a railroad corporation as an element of re- 
covery in cases of damages because of fire set by locomotive engines of railroad 
companies. There is no evidence and no contention that appellee Day was in 
any way negligent. The Childs Case was enacted since the enactment of the fore- 
going statute, and it was there held that the insured and insurer were properly 
joined as parties plaintiff, and that there was a right of subrogation on the part 
of the insurer to the extent of the loss it had been compelled to pay. See, also, 
Pittsburgh, etc., R. Co. v. Home Ins. Co., 183 Ind. 355, 108 N. E. 525, Ann. Cas. 
1918A, 828. 

There is ample evidence to sustain ‘hz verdict of the jury. There is no error 
in the instructions. 

Even if the court erred in its rulings on the motion to separate, and, on de- 
murrer for misjoinder, after trial, a right result having been reached, such rulings 
would be harmless. 

Affirmed. 

McMahan, C. J., concurs. 

Enloe, J. I am of the opinion that the motion to separate the causes of ac- 
tion and to docket the cause of action stated in the second paragraph of com- 
plaint as a separate action should have been sustained. But, as the cause has not 
been tried upon its merits, and appellant has not shown how it was in any way 
harmed by reason of its said motion having been overruled, I think the cause 
should be affirmed. 


KRONENBERG v. AMERICAN INS. CO. SAME v. PROVIDENCE 
WASHINGTON INS. CO. SAME v. ST. PAUL FIRE & 
MARINE INS. CO. 

Court of Appeals of Kentucky. April 30, 1929. 

16 Southwestern Reporter (2d) 1028. 

1. INSURANCE—MATERIAL MISREPRESENTATIONS REGARDING 
VALUE AND OWNERSHIP OF PERSONALITY MADE CASE FOR 
JURY IN ACTION ON FIRE POLICY AND SUPPORTED VERDICT 
FOR INSURERS. 

_ In action to recover on fire policy providing that policy should be void if 

insured concealed or misrepresented any material fact or circumstance concerning 

insurance or subject thereof, evidence held sufficient to take case to jurv on question 
of fraudulent misrepresentations of material facts regarding value and ownership 
of merchandise and fixtures and supported verdict for insurers. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

2, INSURANCE—EVIDENCE OF INSURED’S FRAUD IN VALUING 
BUILDING BECAUSE CONCEALING PRICE PAID THEREFOR 
HELD INSUFFICIENT FOR JURY (Ky. St. § 762a22). 

In action on fire policies defended on ground of fraudulent misrepresentations 
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by insured respecting building, that insured concealed fact that he purchased pro- 
perty shortly before policies were issued for $510 was not sufficient evidence of fraud 
to mislead insurers in placing value of $1,500 on building so as to enable them to 
defeat recovery on ground of misrepresentation, under Ky. St. § 762a22, where 
insured testified that property was worth $1,500 to $1,800, and hence court pro- 
perly refused to submit such issue to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

3. INSURANCE—FRAUD AS TO VALUE AND OWNERSHIP OF CON- 
TENTS INVALIDATED INSURANCE ON BUILDING, UNDER SAME 
POLICY, CONCERNING WHICH THERE WAS NO FRAUD. 

Where insured misrepresented value and ownership of merchandise and 
fixtures in building, instruction that, if jury, believed from evidence that insured 
obtained policies on merchandise and fixtures by fraud, and such fraud was material 
to risk assumed on building, jury should find for insurer as to insurance on build- 
ing, was proper, since fraud, in obtaining policy on contents of building sufficient 
to defeat recovery for their destruction also invalidated insurance on_ building 
covered by same policy, concerning which there was no fraud. 

(For other cases, see Insurance, Dec. Dig. §§ 281, 282[14].) 

4, INSURANCE—STATUTE RELATING TO LIABILITY UNDER FIRE 
POLICY HELD APPLICABLE TO AMOUNT OF RECOVERY, NOT TO 
MISREPRESENTATION RESPECTING ISSUANCE OF POLICY (Ky. 
St. § 762a22). 

Ky. St. § 762a22, relating to general liabilities and rights under fire policies, 
applies only to amount of recovery, fixing it at full value stated in policy, and does 
not apply to fraud or misrepresentation with respect to issuance of policy; purpose 
of law being to prevent evil of overvaluation. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

Appeal from Circuit Court, Scott County. 

Se ‘parate actions by Samuel Kronenberg against the American Insurance Com- 
pany, against the Providence Washington Insurance Company, and against the 
St. Paul Fire & Marine Insurance Company. Judgment for defendant in each case, 
and plaintiff separately appeals. Affirmed. 

Llewellyn F. Sinclair, of Georgetown, for appellant. 

Frank M. Drake, of Louisville, and Ford & Ford, of Georgetown, for appellees. 

StTan.ey, C. These three cases, by agreement, have been tried and considered 
together, since they involve the same tacts and the contracts upon which they are 
founded are similar. 

The American Insurance Company issued its policy dated January 30, 1926, 
insuring appellant’s stock of goods at Hinton, Scott county, in the sum of $500, 
and the building containing the goods in the sum of $500. The St. Paul Fire & 
Marine Insurance Company issued its policy dated February 20, 1926, insuring the 
same stock of goods for $1,500 and the store furniture and fixtures in the build- 
ing for $1,000. The Providence Washington Insurance Company, on March 3, 
1925, issued its policy for $1,000 on the building, and $1,000 on the stock. The 
building was therefore insured for $1,500; the fixtures for $1,000; and stock and 
merchandise for $3,000. About midnight, March 17, 1926, the property covered by 
these policies was totally destroyed by fire. Each of the policies contained this 
clause : 

“This entire policy shall be void if the insured has concealed or misrepresented, 
in writing or otherwise, any material fact or circumstance concerning this insurance 
or the subject thereof; or if the interest of the insured in the property be not truly 
stated herein; or in case of any fraud or false swearing by the insured touching 
any matter relating to this insurance or the subject thereof, whether before or 
after the loss.” 

The companies successfully relied on these provisions to defeat recovery. 

The evidence in behalf of appellant was that he is a native of Poland, natur- 
alized in 1908, and had engaged in the jewelry and mercantile business in Chicago 
and Dayton, Ohio, excepting the time he was in the army during the World War, 
until he came to Hinton, Ky., in January, 1926. His brother-in-law, Robert Skoll, 
had been engaged in the mercantile business in that village until he was dispossessed 
of the store building occupied by him not long before Kronenberg came there, when 
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he moved his stock to his residence. Skoll owed Kronenberg $300, and when he 
came, as he says, to collect his debt, Skoll proposed to sell him the merchandise, 
suggesting that there was a good opening for a general store at Hinton. About 
this time an old schoolhouse in or near the village was placed on sale at auction, 
and Kronenberg had some buy it for him for $510. He bought Skoll’s merchan- 
dise and fixtures for $3,300, which they claim was $500 less than invoice price. 
He then paid him $700 in cash and credited him with the amount of the indebted- 
ness, leaving $2,300, which he agreed to pay May 1, 1926. Appellant and Skoll 
went to Cincinnati, where they say, “Schwartz was putting on a big sale,” and 
Kronenberg bought a bill of goods there for $495.25, which he says was worth 
more than $1,000. He bought a lot of secondhand furniture from I. Heltzer 
for $166, and another lot from Max Cohen & Son for $90, all of which he says 
was worth over $1,000. Kronenberg admitted that he had obtained from Heltzer 
an invoice of the same goods showing the price to be $1,589, which he says was 
for the purpose of enabling him to collect a sum of money due by a cousin in 
Chicago by showing this cousin how much money he had to raise. Kronenberg 
placed the value of his stock as being between $6,000 and $7,000 at the time of the 
fire. He testified that he was. in Chicago when his house burned and had been 
there about 10 days. Skoll, who came to Hinton in 1924 after having lost his 
stock of merchandise at Stewartsville, Ky., by fire, and who could not secure any 
insurance, substantially corrobrated his kinsman. The cross-examination of ap- 
pellant and Skoll developed material contradictions and casts great suspicion on the 
correctness of the inventory of goods sold to the one by the other, as well as to 
the interest of Kronenberg in the personal property. 

When Kronenberg and Skoll went to a lawyer in Cynthiana to have a bill of 
sale prepared, appellant was solicited for insurance by the attorney’s daughter and 
partner in an insurance agency, and she and another agent went to Hinton and 
inspected the building and contents after he had bought the goods in Cincinnati. The 
value of the merchandise, as placed by appellant and his witness, was from $4,000 
to $7,500. 

On the other hand, it was shown in behalf of the insurance companies that 
the entries in a book from which appellant testified the inventory of Skoll’s stock 
was made had been prepared one year before Skoll quit business. Skoll testified 
that it was made up by his 13 year old son shortly before the sale; but it was 
shown he had on another occasion stated it was made by Sol Kroon in August 
previous to that time. The proof for defendants was that it was not made by 
either of them. Witnesses introduduced by the companies testified that Skoll’s 
entire stock and fixtures were not worth over $500. 

Heltzer testified that he sold Kronenberg and Skoll a bill of goods for $166, 
but Kronenberg had obtained from him a duplicate of the bill with different prices, 
aggregating $1,589, saying he wanted to have a big sale and get big‘ prices, and, if 
anybody should ask how much he had paid for the stuff, that Heltzer should 
show him the fictitious bills. Cohen testified that Kronenberg had told him if 
inquiry were made to tell that he had sold him $300 worth of goods, saying that 
he was going to sell the furniture to a farmer whd was opening up a hotel. He 
did not remember whether he gave appellant a bill showing the increased prices 
or let him have one of his billheads. Skoll gave his checks to the Cincinnati mer- 
chants. 

Miss Mary Peterson, a member of the Peterson Insurance Agency, represented 
the American Insurance Company. She testified that she and a_ representative 
of another company (not herein involved), examined the stock of goods, which 
was then disarranged in packing boxes, and that she was told by Kronenberg that 
he intended to enlarge his stock of furniture and for that reason wanted an un- 
usually large coverage. He applied for the insurance on January 29th, on which 
date the American policy was written by her agency, and at her request the other 
policies were issued by different agents. She delivered the American Company’s 
policy by mail, and delivered that of the Providence Washington Company in per- 
son to appellant at her office on Tuesday, the day before the fire. He told her 
that day he was on his way to Cincinnati; and, although Kronenberg testified 
he had been in Chicago ten days before the fire and was there when it occurred, 
the railroad agent testified on that morning he sold him a ticket for Cincinnati. 
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Skoll was in charge of the store until it was closed about 5 o’clock the afternoon 
before the fire. 

__[1] From this elaborate review, it can readily be seen that there was ample 
evidence to take the case to the jury on the question of fraudulent representations 
and misrepresentations of material facts regarding the value and ownership of the 
merchandise and fixtures. The evidence abundantly supports the verdict of the 
jury as to these items, and appellant’s argument that he was entitled to a pre- 
emptory instruction is untenable. 


[2] The only evidence supporting appellees’ claim as to misrepresentation with 
respect to the building is that Kronenberg concealed the fact that he had bought 
the property a short time before the policies were issued for $510. Appellant 
proved that his was the only bid made at the sale and that the property was worth 
$1,500 to $1,800. This was not sufficient evidence of fraud to mislead the insurers 
in placing the values on the building fixed in the policies and to enable them to 
defeat recovery on that ground. Kentucky Statutes, § 762a22; Kentucky Live 
Stock Ins. Co. v. McWilliams, 173 Ky. 92, 190 S. W. 697; Queen Ins. Co. v. 
Cummins, 206 Ky. 300, 267 S. W. 144; Continental Ins. Co. v. Ford, 140 Ky. 406, 
131 S. W. 189. The court, therefore, did not err in refusing to submit that element 
to the jury. 

[3] He did, however, submit the issue as to fraud and misrepresentation re- 
lating to the personal property affecting the insurance of the building, which ap- 
pellant insists was error. The court instructed the jury that, if they should believe 
from the evidence that the plaintiff obtained the policies on the stock of goods 
and fixtures by fraud or misrepresentation or the concealment of some fact with 
reference to the personal property, and that such fraud, concealment, or misrep- 
resentation, if any, with reference to the personal property, was material to the 
risk assumed upon the building, then the jury should find for the defendant as to 
the insurance on the storehouse. It was proved by the appellees that well-managed 
insurance companies doing business in that locality would not have issued the pol- 
icy on the building had the true facts been stated. The question, therefore, is wheth- 
er fraud or material misrepresentation of facts in obtaining a policy of insurance 
on the contents of a building sufficient to defeat recovery for their destruction also 
invalidates the insurance on the building covered by the same policy, concerning 
which particular risk there was no fraud or misrepresentation. The quoted pro- 
vision of the policies as to the effect of guilty action on the part of the insured 
relates to the policy as a whole (except as limited by statute), and its applica- 
bility to the state of facts is dependent upon whether the contract is entire or 
severable. 


287 S. W. 969, the opinion points out the different rules of construction in this re- 
gard as applied by the courts. We quote: 


“Rule 3 seems to take a middle ground, between the extreme doctrines of these 
rules, and holds that the question of the severability of the contract depends upon 
the nature of the risk. That is, that where the property is so situated that the 
risk on one item cannot be affected without affecting the risks of the other items, 
the policy must be regarded as entire; but where the property is so situated that 
the risk on each item is separate and distinct from the risk on the other items, 
so that what affects the risk on one item does not affect the risk on the others, 
the policy must be regarded as severable. A number of cases will be found in 
14 R. C. L. 941, and in the notes published in 38 Am. Rep. 230; 8 L. R. A. 834; 
51 L. R. A. (N. S.) 1051; 2 Ann. Cas. 24; Ann. Cas. 1912C, 989; 19 L. R. A 5 
and 26 C. J. 65, 101, 235. 


“Under Rule 3, which appears to have been the rule followed in this state, if 
a building and the furniture or contents therein are insured and there is a breach 
of condition respecting one item, this relieves the insurer from liability for all, as 
the breach of the condition increases the hazard as to all items. The plaintiff's 
want of title to the storehouse increased the hazard as to it. The risk upon its 
contents was inseparable from the risk upon the building, and the increase of haz- 
ard to the building necessarily affected the contents. This contract was therefore 
not severable, and being void as to the buildings, it is void in toto. Niagara Fire 
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Insurance Company v. Layne, 162 Ky. 665, 172 S. W. 1090; Springfield Fire & 
Marine Ins. Co. v. Phillips [16 Ky. Law Rep. 352] 16 Ky. Law Rep. 390.” 

In Niagara Fire Ins. Co. v. Layne, 162 Ky. 665, 172 S. W. 1090, similar con- 
ditions existed and the same contention was made. Said the court respecting it: 

“If the insured building had not been the same one in which the insured goods 
were stored, we think there could be no question that the contract would be sev- 
erable; but in this present case the insured merchandise was stored in the insured 
building, and appellee had no insurable interest in the building.” 

The converse condition is presented here, in that the misrepresentation and 
fraud related to the contents and not to the building; and there is no difference 
in principle between this case and those cited. It follows, therefore, that the im- 
struction was proper. 

[4] It is insisted by appellant, however, that section 762a22 (which was form- 
erly section 700 of the Statutes) prohibits the interposition of this defense of 
material misrepresentation relating to the building. That section of the statute 
applies only to the amount of the recovery, fixing it at the full value stated in the 
policy, and does not apply to fraud or misrepresentation with respect to the is- 
suance of the policy. The purpose of the law is to prevent the evil of overvalua- 
tion. Caledonia Ins. Co. v. Cooke, 101 Ky. 412, 41 S. W. 279, 19 Ky. Law Rep. 
651; 14 R. C. L. 1306. 


The judgments are therefore affirmed. 


CALEDONIAN INS. CO. NAIFEH and fourteen other cases. 
Court of Appeals of Kentucky. March 22, 1929. 
As Modified on Denial of Rehearing May 31, 1929 
16 Southwestern Reporter (2d) 1046. 

1. INSURANCE—EVIDENCE HELD SUFFICIENT TO JUSTIFY FINDING 
THAT LIGHTNING STRUCK BUILDING CAUSING COLLAPSE, WITH- 
IN POLICY COVERING DAMAGE BY LIGHTNING. 

In action to recover for destruction of building, under insurance policies 
covering damage caused by lightning, evidence held sufficient to authorize con- 
clusion of jury that lightning struck building immediately before collapse, and that 
collapse was caused by stroke authorizing recovery thereunder. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

2. INSURANCE—RECOVERY UNDER POLICY COVERING LOSS BY 
LIGHTNING MUST STAND, UNLESS EVIDENCE AUTHORIZING IN- 
FERENCE THAT LIGHTNING CAUSED LOSS WAS AT VARIANCE 
WITH KNOWN PHYSICAL LAWS. 

In action on policy covering damage caused by lightning, verdict sustaining 
recovery must stand, unless evidence, from which jury might reasonably infer 
that lightning actually struck building, and that it fell as consequence of stroke, 
was shown to be at variance with known physical laws. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE—PETITION, ALLEGING INSURED BUILDING WAS DES- 
TROYED BY LIGHTNING, WAS NOT DEFECTIVE FOR FAILURE TO 
ALLEGE DIRECT LOSS BY LIGHTNING, BUT DEFECT, IF ANY, WAS 
CURED BY VERDICT. 

Petition under insurance policy covering loss by lightning, alleging that 
building was insured against direct loss by lightning, and that lightning struck 
and totally destroyed building, held not defective as failing to allege direct loss 
by lightning, but, if defective, defect was cured by verdict after instructions re- 
quiring finding that loss was directly caused by lightning to authorize recovery. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Appeal from Circuit Court, Fulton County. 

Suit by S. M. Naifeh against the Cadedonian Insurance Company, consol- 
idated with 14 other cases for trial. Judgments for plaintiff, and defendants ap- 
peal. Reversed in part, and affirmed in part. 

F. M. Drake, of Louisville, B. T. Davis of Hickman, and W. J. Webb, of 
Mayfield, for appellants. 

Hester & Stahr, of Hickman, and F. B. Martin, of Mayfield, for appellee. 

Rees, J. About 3:30 o'clock in the morning of April 9, 1927, a building located 
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in Hickman, Ky., and owned by appellee, S. M. Naifeh, collapsed, and the 
building and its contents were destroyed. The building and its contents were 
insured in 15 insurance companies against loss by fire, and against direct loss or 
damage caused by lightning. The appellee filed with each of 15 insurance companies 
proofs of loss, in which he claimed the insured property had been destroyed by 
lightning. Each of the insurers denied liability on the ground that the building 
collapsed because of structural defects and as a result of being undermined by flood 
waters from the Mississippi river. These 15 suits were then filed, the total amount 
claimed being $27,000. All of the cases were tried together in the lower court, and 
on this appeal have been consolidated under the caption, Caledonian Insurance 
Company v. S. M. Naifeh, and will be disposed of by one opinion. 

The building was located on the corner of Clinton and Union streets, and 
fronted south 44 feet on Clinton street, and extended back north along Union 
street 83 feet. It was a double brick building, the west half being three stories 
high, and the east half two stories high, with a 13-inch brick division wall running 
north and south through the center of the building and extending from the basement 
to the roof of the three-story building. Under the building was a basement 7 feet 
deep. The Mississippi river approaches Hickman from the north, but just east of the 
town it turns sharply to the west. Clinton street runs east and west parallel to the 
river. Immediately north and back of the Naifeh building is the right of way of 
the Nashville, Chattanooga & St. Louis R. R., and north of the railroad right 
of way is the river. At the time the loss occurred the Mississippi river was at 
flood stage, and water from the river covered Clinton street to a depth of 2 
feet. The basement of the Naifeh building was flooded, and the water was 12 
to 14 inches over the first floor. As hereinbefore stated, the cases were tried 
together. The jury returned a verdict for the plaintiff, and from the judgments 
entered thereon the defendants have appealed. 

The principal ground relied on by appellants for a reversal is alleged error 
of the trial court in refusing to sustain a motion to peremptorily instruct the 
jury to find for the defendants. They earnestly insist that there is absolutely no 
evidence tending to show that the loss was caused by lightning. A large number 
of witnesses were introduced, and the record before us is a voluminous one, al- 
though practically all of the evidence is directed to the single issue, Was there 
a direct loss by lightning? 

The plaintiff, S. M. Naifeh, was informed of the collapse of his building, and 
arrived on the scene about 4 o’clock in the morning. The street lights were out, 
and he could only see the ruins by aid of flashes of lightning. It was then rain- 
ing, an electrical storm was in progress. He testified that after the water re- 
ceded he examined the foundation of the building and found it in good condition, 
and there was no indication that it had been undermined by action of the flood 
waters. The west wall fell to the west, the north wall to the north toward the 
river, some of the brick being some 40 or 50 feet from the building. The south 
wall fell into Clinton street, and some of the bricks broke windows and doors 
in the buildings across the street. He further testified that the building was 
erected about 1860, and had been flooded five or six times within a period of 20 
vears. The plaintiff endeavored to prove by a number of witnesses that the 
building was struck by lightning just before it collapsed. The testimony of 
these witnesses on this point, reduced to narrative form, is as follows: 

C. A. Glazier: “I was up in my room over the Starks furniture store across 
the street from the Naifeh building. I woke about 3:25 o’clock on Saturday 
morning and looked out of the window. An electrical storm was going on. I 
had been to bed and had gotten up. I was scared to death any way. I sat up 
and took a smoke about that time of the morning and it was thundering and 
lightning right one after another. So all at once there was a clap, a heavy clap 
of thunder and lightning together, then that quick (snapping fingers) that build- 
ing fell, Then I went to the window and looked out and I thought it was a 
storm, a windstorm, but the wind wasn’t blowing at all more than it 1s 
now, but it was thundering and lightning and raining. However, I didn’t see 
the building when the lightning hit it. I saw out the window and thought it 
struck where I was rooming. The report seemed to be right opposite. It hit 
right close to me, right in the direction of the Naifeh building. It kind o’ blinded 
me. I couldn’t see, you know. It kind 0’ shocked me, you know, when that 
building fell.” Charles A. Lattus: “I was engaged in the business of running a 
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ferry boat and was staying at the Riverview hotel. I was about half asleep and 
half awake. I was studying about my boat. It was thundering and lightning and 
I didn’t have my boat tied up good and I was afraid it would come up a storm. 
It was thundering and lightning all the time. All of a sudden a building went 
to fall down and it fell at two different times—part of it fell the first time and 
the second part—they come close together. It was thundering and lightning all 
the time. The lightning struck from toward the river. I looked out the window 
about the time when it first struck and knocked part of it. I couldn’t say for 
sure the lightning done it. I looked out of the window there and it was just 
constant lightning, just a flash of lightning all the time. I had heard the report 
of lightning when it struck other objects and this sounded just like lightning 
striking in the direction of that building. There was no wind blowing but just 
an electrical storm.” 

D. Webb: “On the night that the Naifeh building was destroyed I was down 
on the levee walking and guarding the levee. I noticed it being a bad night and 
lightning lots and I heard the lightning. Seemed like it struck something. I 
knew it was bad. Of course I was looking after the levee and I never paid much 
attention. I had heard lightning strike objects before and this report sounded 
like the lightning had struck something. I was in West Hickman and the report 
was to the east in the direction of the Naifeh building. It was kind o’ a keen hit, 
like a clap. It was about 3:30 o’clock in the morning.” 

John Sexton: “I was on the way round on the other street to my boat. I 
had my boat tied at the Starks furniture store right on the corner. The only 
thing I heard was a quick flash of lightning, just like some one had thrown a 
flash light in my face and it blinded me and there was a quick pop and flash 
right over this Naifeh building. You heard something like a rebound, you know. 
first one and a second one like a freight train hits then rebounds. I have heard 
lightning strike trees and stuff like that and I would say it hit the Naifeh build- 
ing. It was right out in front of me the way I was going, right over the Naifeh 
building.’ 

Hardy Williams: “I was in the light plant about three or four hundred feet 
from the building. I was standing in the door just around the corfer from this 
building. If it had been ten feet over I could have seen down where the building 
was when it happened, but I was standing in this little door just as it lightened 
and thundered and I heard this racket but I couldn’t tell what it was. It was so 
dark I couldn’t see anything. The night the Naifeh building was destroyed, I 
seen the lightning and heard the thunder and just in an instant or two I heard 
the rumble whatever it was. I couldn’t tell what it was. I heard a racket. It 
was dark. I didn’t know for a few minutes. I saw the lightning and heard the 
thunder and shortly after heard the rumbling noise.” 

Rodney Jones: “I was two miles or two and a quarter from Hickman. I 
was coming to town in a wagon and assisting a car to town that was stuck out 
there in a mud hole. And this streak of lightning was directly toward town. It 
was right in the direction of Hickman. The report and the lightning all hap- 
pened about the same time. The report was just like lightning had struck some- 
thing. There was several lightnings that night but this seemed to be the awfullest 
there was. This was the biggest one I saw. It was just before daylight.” 

Claud Owens: “Between three and four o’clock in the morning I was about 
one mile south of town. An electrical storm was in progress and had been for pos- 
sibly an hour before. Just as we got opposite along there by the school house 
grounds there was a terrible flash of lightning, so strong that Mr. Jones almost fell 
out of the wagon. I thought at first it probably struck him from the effect he 
showed. We noticed that this flash of lightning was in the general direction of 
Hickman. The report was in a direct northern direction from the way we were 
headed at that turn of the road. It was nothing more than the usual flash of 
lightning as though it had struck something, which is as a rule different from 
the regular flash.” 

Joe Wall: “I had a crew of men on the city levee. I left the levee about 3:00 
o'clock in the morning. I had been home just a few minutes when I heard an 
unusual report. Immediately after I heard the report I hear a lumbering, fall- 
ing of something it looked like. The stroke of lightning and lumbering sound 
were right all together. I went to town and found the Naifeh building down.” 

Jerry Sparkman: “I am a machinist and on the day before this building was 
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destroyed I was making repairs on a boat. We got it down by the side of Mr. 
Naifeh’s store and dragged it in on the street and struck the ground. I forgot 
some tools and left them down there and left them on the sidewalk about Mr. 
Barret’s building southwest across the street from the Naifeh building. During 
the night it got on my mind about me leaving these steel bars on the sidewalk. 
I got up out of bed, dressed myself and went down there to see about them. 
When I got the bars I started into Jackson street. I was about the middle of 
the street I was in. I was almost directly under these wires that run from this 
transformer, that is, when we got this blast of lightning. Just a keen clap of it 
knocking me blind. I dumped these bars. About all I know about that was there was 
a flash and I went stone blind and these things went sky west here and there. 
I dumped them of course. The electric wires began to play about me then I be- 
gan to plan and went on up the street. The report was just about as keen a clap as 
{ ever heard. Just like one strikes in those spring rains when close to you. 
Kind of a keen pop. Almost immediately after this keen clap of thunder I heard 
the falling of the building. I heard this noise and of course knew the building 
was falling down. I could see it.” 

Lee Tullis: “I was at the light plant about 3:30 in the morning. We just 
had come out of the light plant and were standing there on the walk talking and 
there come a loud clap of thunder and lightning while we were standing there 
and just immediately after that we heard this building up there fall and the 
waves washed down the street up in front of Coles’ restaurant. I have heard 
lightning strike trees in the woods and at this time I heard a loud report just 
like lightning had struck trees in the woods as I had heard before. The report 
appeared to be northeast of where I was standing in the direction of the Naifeh 
building.” 

J. A. Thomas: “I was a clerk at the LaClede hotel across the street from 
the Naifeh building and at the time this building fell I was in bed on the third 
flopr. I was asleep and this peal of thunder and lightning came and woke me im- 
mediately. I jumped out of bed and tried to turn on the light. The building 
was quivering. When the lightning flashed again I could see the building had 
gone down. There was a little wind and a tremendous rain falling. It was com- 
ing down in torrents. The lightning was almost continuous and constant for a 
great while. Looked like one flash would follow another close behind. I have 
never heard a cannon in my life but I imagine this sound was as much like a 
cannon as anything could be. Just a loud crash and boom all at once. It sounded 
like lightning striking something and after I saw it, I know that was what I 
had heard.” 

W. A. Moore, manager of the Kentucky Utilities Company at Hickman, was 
introduced by the plaintiff as an expert on electricity and the phenomena of 
lightning. He received information that the Naifeh building had been destroyed, 
and went there about 4:00 o’clock in the morning. Some time later in the day, 
at the request of an insurance adjuster representing appellants, he made an in- 
vestigation to ascertain, if possible, the cause of the destruction of the building. 
He went over the building, made soundings around the foundation, and exam- 
ined the down spouts to ascertain if lightning had struck the roof and followed 
the down spouts to the ground. The foundations were apparently sound. He 
found a cast iron pipe running up about 5 or 6 feet, and a thin metal tin or gal- 
vanized iron pipe leading into the cast iron pipe and cemented in with asphalt. 
He stated that asphalt is an insulator, and that he considered the down spout 
poorly grounded and therefore not a good conductor for electricity, and that in 
his opinion the building had been struck by lightning. 


The defendants introduced a number of witnesses, including experienced 
architects, building contractors, and civil and electrical engineers, by whom they 
sought to prove not only that lightning did not cause the collapse of the build- 
ing, but that the collapse was brought about by the action of the flood waters 
on the weakened foundation walls. J. M. Hoar, a civil engineer of 30 years’ ex- 
perience inspected the ruins a few days after the building fell and failed to find 
anything tending to indicate that it had been struck by lightning. In describing 
the conditions as found by him he said: “In structures that I have seen struck 
by lightning there was always some lightning effect on it or mark, jagged effect 
where the lightning went down the building that conducted it to the ground. 
Splintered plank would be in evidence in my mind, but I wouldn’t say they would 
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have to show any burning. From my examination I did not find any splintered 
plank or timbers. I found the center wall deteriorated for a depth of about two 
and a half to three feet lower than the original floor line and the morter in 
the brick was gone—practically gone to sand nearly and very unstable condition, 
and the floor joists were rotted off on the ends so that they seemed to have fur- 
nished no support to the floor at all in their original seats in the brick wall. 
They had been propped up under the end next to the drug store building with 
scme shoring:and the part beyond that shoring on nearly all of them you could 
see was rotted off. The other ends of the joists that were visible, they were rot- 
ted and in about the same condition. My opinion is that the weakness of the 
support got to such a point that it would not hold the weight it was carrying 
and the building collapsed in the center wall, somewhere ahead of the middle of the 
building, from the way the roof and the other timbers had fallen in there.” 

The testimony of Jack Cole, a contractor of Paducah, Arthur Loomis, an 
architect of Louisville, and Captain H. T. Slade, a United States army engineer, 
was substantially the same as that of Hoar. Mr. West Dodd, a manufacturer of 
hghtning rods, who has made a study of the phenomena of lightning and is an 
authority of recognized standing in scientific circles, stated that there could be 
no lightning stroke where there was no resistance, and that water has not suffi- 
cient ground resistance to cause any mechanical violence. Assuming that a metal 
down spout extended from the roof of the three-story section of the building 
into the water of the river, and that lightning struck at or near the corner of 
the building adjacent to the top of the down spout, he said that the electrical 
discharge would take the path of least resistance between the top of the build- 
ing and the water, and would have discharged through the down spout into the 
water without any mechanical violence, but, if the joints of the down spout were 
rusty, there would have been an explosion in the joints which would have bro- 
ken them and left some evidence of violence or fire at the joints in the pipe. 
If the down spout and the metal roof made a connection so as to provide a con- 
ductor for the lightning, the lightning discharge would have done no damage, 
but would have passed on into the river below. He stated that in his opinion a 
stroke of lightning could not have caused the collapse of the building. He based 
this opinion upon observations of photographs of the ruins and upon the as- 
sumption that over part of the building there was a metal roof covered with com- 
position roofing with a metal down spout running from the roof into the water 
of the river. 

F. Paul Anderson, Dean of the College of Engineering of the University of 
Kentucky, a recognized authority in all branches of engineering, and concerning 
whose qualification as an expert on engineering problems no question was, or 
could be, made, stated that in his opinion the collapse of the building was not 
caused by the stroke of lightning. In giving his reasons for that opinion, he 
said: “The pictures indicate to me that the collapse of the building was due to 
the weakening of the foundation and of the walls—the condition being that 
these walls or foundations were not sufficient to carry the load imposed upon 
them. If the building had been struck by lighting the point at which the light- 
ning entered the building would have been ruptured, but the stroke would not 
have been of such character as to collapse the whole building. Under the condi- 
tions that have been described to me I do not think lightning in that vicinity 
would have discharged through that building, for the reason that the building 
was grounded by being surrounded by moisture, and, in fact, water. Lightning 
never strikes a grounded body. Ordinary town or city buildings with the usual 
plumbing fixtures and pipes and metal roof and drain pipes are not struck by 
ightning. The reason is that the discharge of electrical energy in the roof is 
greatly dissipated, so that there is never any great accumulation of the charge 
in the building that allows the electrical energy to flow off in other branches of 
the building. If lightning hit the roof at the southwest corner of the three-story 
building adjacent to the top of the metal down spout and connected with the 
metal roof of this portion of the building and the flood waters of the river were 
over the bottom of the down spout, the natural course would have been down 
the down spout. If the joints were perfect and the down spout was large 
enough to carry the discharge there would be no evidence on the down spout of 
the current having passed through it. If the joints of the down spout were not 
mechanically perfect fused edges would have been apparent at the joints.” 
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On cross-examination the witness said: “Lightning is a wierd sort of thing— 
if we could tell absolutely what lightning was going to do we would be superhu- 
man. We can only speculate as to what happens within the range of our ex- 
perience. Water is a fairly good conductor and lightning will very rarely strike 
a tree that is standing in water. I can conceive of a time when it will—there 
might be such an electrical storm that it would, but it is not the usual thing.” 

[1, 2] We have quoted at considerable length from the testimony of the 
more important witnesses on both sides of the controversy, since the principal 
question to be determined is: Does the evidence sustain the verdict? The testi- 
mony of the witnesses for the plaintiff, some of which we have quoted, is suffi- 
cient to authorize the conclusion of the jury that lightning struck the building 
immediately before the collapse, and that the collapse was caused by the stroke. 
The brick division wall through the center of the building extended 2 feet above 
the roof on the three-story portion of the building and had no metal covering. 
Eyewitnesses testified that a flash of lightning occurred apparently over the 
building accompanied by a loud report, and that immediately thereafter the build- 
ing fell. From this evidence the jury might reasonably infer that lightning ac- 
tually struck the building, and that it fell as a consequence of the stroke. Un- 
less this evidence is shown to be at variance with known physical laws, the ver- 
dict must stand. 

[3, 4] We are much impressed by the testimony of Dean Anderson, and, 
were we sitting as a jury and weighing the evidence, we no doubt would render 
a different verdict, but the jury are triers of the facts and courts may not usurp 
that function. Our only duty is to determine whether or not there is evidence 
to sustain the verdict; the jury are the judges of the weight to be given that 
evidence. 

Appellants cite the case of Clark v. Franklin Farmers’ Mutual Insurance 
Co., 111 Wis. 65, 86 N. W. 549, as presenting facts similar to the facts in this 
case. ‘There the evidence, that the loss was caused by lightning, was slight, 
and the court held that at best it furnished only a slight basis for speculation 
and conjecture. Here the evidence is sufficient to take the cause of the loss 
out of the realm of speculation and conjecture and bring it within the field of 
probability. 

In Spensley v. Lancashire Ins. Co., 54 Wis. 433, 11 N. W. 894, a building was 
destroyed during a tornado. There was evidence of the effects of lightning on 
trees and other objects near the destroyed building, and the court held this 
evidence sufficient to sustain the verdict of the jury that the loss was caused by 
lightning, though the evidence in that case, that the loss was caused by wind, 
was much stronger than is the evidence in this case that the loss was caused by 
the action of the flood water. 

In Automobile Insurance Co. v. Thomas, 153 Md. 253, 138 A. 33, 53 A. L. R. 
669, fire had occurred in a building separated by the insured building by an alley 
10 feet wide. The fire left standing unsupported the wall on the alley side of the 
lot one story higher than the insured building. About a month after the fire the 
side wall fell during a storm, and damaged the neighboring building which was 
insured against direct loss by fire or lightning. The storm during which the insured 
building was damaged was accompanied by rain and lightning, and there was testi- 
mony that lightning occurred immediately before the wall fell, though there was 
conflict in the evidence on this point. Whether or not the loss was caused by 
lightning was held to be a question for the jury. 

It will be noted that Dean Anderson, and the other expert witnesses intro- 
duced by the defendants, predicated their opinions upon the assumption that a 
metal down spout, connected with the metal roof, ran from the top of the three- 
story building to the water at its base, and that the lightning, if it did strike 
the building, struck at or near the top of the down spout. This state of 
facts was assumed, no doubt, because the plaintiff, Naifeh, shortly after the loss, 
pointed out this spot as the point where he thought the lightning struck. How- 
ever, there was no evidence to that effect. The top of the down spout was at 
the southwest corner of the three-story building; the 13-inch division wall was 
on ~ opposite side of the three-story building and extended 2 feet above the 
roof. 

[5] The witnesses for the defendants admitted, and it is a matter of common 
knowledge, that lightning strikes brick chimneys and walls. The division wall 
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was the highest point on the building, and thus the portion of the huilding most 
likely to receive the electrical discharge. 

Some point is made of the absence of cracked walls and splintered wood, 
showing the effect of the lightning stroke, but when the building collapsed the 
walls fell, and, while necessarily there were some broken and splintered timbers, 
it would be impossible, as one witness said, to determine whether they were 
splintered by the lightning or as a result of falling. 

We conclude that the evidence in behalf of plaintiff, including all reasonable 
inferences from it, tends to show that lightning was an agency in the destruction 
of the building. It is not shown to be at variance with recognized natural laws, 
and is sufficient to sustain the verdict. 

[6] In view of our conclusion that there was evidence tending to prove that 
lightning was the direct cause of the loss, the rule, that, where plaintiff's evi- 
dence is as consistent with the theory for which he is not entitled to recovery 
as with one for which he is entitled to recovery, the case should not be submitted 
to the jury, and applied in Louisville Gas Co. v. Kaufman, 105 Ky. 131, 48 S. W. 
434, 20 Ky. Law Rep. 1069; Bingham vy. Continental Casualty Co., 219 Ky. 501, 
293 S. W. 968, and other similar cases, has no application to the facts before us. 

[7] It is suggested that the court erred in overruling the demurrers to the 
petitions in these cases, since the building was insured against direct loss or 
damage caused by lightning, and the petitions did not contain any allegations of 
direct loss by lightning. The petition in each of these cases alleges that the 
building was insured against direct loss or damage by lightning, and “that while 
said insurance policy was in full force and effect, that on April 9, 1927, lightning 
struck and totally destroyed said building and insured property mentioned.” The 
instructions given by the court required the jury to believe that the loss was 
directly caused by lightning before they could find for the plaintiff. We are 
not persuaded that the petitions were defective, but, if they were, the defect 
was cured by the verdict. Louisville Fire Brick Works v. Tackett, 203 Ky. 367, 
262 S. W. 299. 

[8] Appellant also complains of alleged misconduct of counsel for plaintiff 
in his argument before the jury. The principal complaint seems to be of a state- 
ment made by counsel for plaintiff that the witness, Hoar, was accompanied by 
Auber Smith, an insurance adjuster, when the former went to Hickman and in- 
spected the ruins. There is no evidence that Smith was with Hoar at that time. 
Where the evidence is so voluminous, it is only natural that misstatements as to 
matters of minor importance should creep into an attorney’s argument. The 
statement complained of could not have affected the result, and therefore was 
not prejudicial. 

Petitions were filed in eight of these cases to remove the causes to the Dis- 
trict Court of the United States for the Western District of Kentucky. It is sug- 
gested that the trial court erred in overruling the petitions for removal, but we 
are of opinion that the court’s ruling was proper. 

In Naifeh v. Northern Assurance Company, one of the consolidated cases, 
the petition declared upon policy 2912374 in the amount of $1,000. It is averred 
in this petition that on March 22, 1926, in consideration of the premium paid 
by plaintiff, the defendant delivered to him this policy “by which it insured the 
plaintiff for the term of one year from the 26th day of March, 1926 at noon, to 
the 26th day of March, 1927 at noon, against all direct loss or damage by fire 
and lightning or either.” The policy was filed with the petition, and showed 
that it expired on March 26, 1927, several days before the loss occurred. 

In Naifeh v. Scottish Union & National Insurance Company, policy No. 
7840052 for $1,500 was sued on. ‘The petition averred, and the policy filed with it 
as an exhibit disclosed, that the policy expired on April 2, 1927, seven days before 
the loss occurred. The judgments based on these policies are manifestly er- 
roneous, and are therefore reversed. In all other respects the judgments in all 
of the consolidated cases are affirmed. 
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EPSTEIN v. NORTHWESTERN NAT. INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 6, 1929. 
166 Northeastern Reporter 749. 

1. INSURANCE—FACT THAT INSURANCE RATE COVERING STOCK 
IN TRADE, WHETHER ON FIRST FLOOR OR IN BASEMENT, WAS 
THE SAME, WAS RELEVANT ON QUESTION WHETHER LOCATION 
WAS ESSENTIAL ELEMENT OF DESCRIPTION. 

Where insured took out several policies covering stock in trade located in base- 
ment of building, some policies covering stock in trade on first floor and others 
covering stock in trade on first floor and basement, fact that rates in all policies 
were the same was material and relevant on possible issue whether location of stock 
in trade on first floor or in basement was an essential element in description of 
property. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

2. INSURANCE—GENERALLY, LOCATION OF PROPERTY INSURED IS 
ESSENTIAL ELEMENT IN DESCRIPTION. 

Location of property insured is generally an essential element in description, and 
policy will not be extended to cover property not within terms of description. 

(For other cases, see Insurance, Dec. Dig. § 419.) 

3. INSURANCE—RENEWAL OF INSURANCE, IN ESSENCE, IS NEW 
CONTRACT, WHEREIN RIGHTS OF PARTIES ARE DETERMINED 
BY CONSIDERATION OF TERMS OF ORIGINAL POLICY. 

Renewal of insurance is in essence a new contract, wherein rights of parties 
are to be determined by consideration of terms and conditions of original policy, 
unless new policy be delivered to insured or to his authorized agent in connection 
with contract of renewal. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

4. INSURANCE—INSURED RETAINING NEW POLICY ON RENEWAL 
OF INSURANCE IS PRESUMED TO HAVE ASSENTED TO ITS 
TERMS. 

Where new policy is delivered to insured in connection with contract of. renewal, 
insured is presumed to have assented to terms of new policy retained without read- 
ing or read without complaint and rejection until after destruction of insured prop- 
erty. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

5. INSURANCE—INSURED’S BROKER HAVING ACCEPTED NEW POL- 
ICY ON RENEWAL WITHOUT ASCERTAINING ITS TERMS, IN- 
SURED CANNOT CONTEND, AFTER LOSS OCCURS, THAT PRO- 
VISION LIMITING DESCRIPTION SHOULD BE DISREGARDED. 
Where insurance broker of insured retained new policy delivered to him in con- 

nection with contract of renewal without reading policy or ascertaining its pro- 

visions until after loss occurred, insured cannot contend, after loss occurs, that 
provision in policy limiting insurance to cover stock in trade located on first 
floor which was not in original policy should be disregarded in constructon of pol- 
icy. 

(For other cases, see Insurance, Dec. Dig. § 145[1].) 

6. INSURANCE—WHETHER DESCRIPTION IN POLICY COVERING 
GOODS SITUATED ON “FIRST FLOOR” DESIGNATED ENTRANCE 
TO PREMISES OR INDICATED LOCUS OF GOODS PRESENTED 
QUESTION FOR JURY. 

In action to recover under policy of fire insurance, where location of goods 
insured was described as situated No. 50 Essex street, “Ist floor,” whether words 
“first floor” designated entrance to premises, or were used to indicate locus of 
goods insured, presented question of fact for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

7. INSURANCE—INSURER PARTICIPATING IN NEGOTIATIONS FOR 
SETTLEMENT OF LOSS WAIVED REQUIREMENT THAT SWORN 
WRITTEN STATEMENT OF LOSS BE FURNISHED “FORTHWITH 
(G.- Loe. 175, '8- 102). 

Where insured, after fire occurred, notified general agent of insurer, sub- 
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mitted inventory of goods damaged, work with representatives of insurer in ad- 
justing loss for several months, and furnished sworn statement after negotiatiqns 
for settlement were at an end, and insurer decided to deny liability, insurer waived 
requirement of policy and G. L. c. 175, § 102, requiring sworn written statement to 
be furnished forthwith. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Report from Superior Court, Suffolk County; Louis S. Cox, Judge. 


Action by Abraham J. Epstein against the Northwestern National Insurance 
Company. Verdict for defendant. On report from superior court. Judgment for 
plaintiff per stipulation. 

Myer.L. Orlov and Phillip Cowin, both of Boston, for plaintiff. 

Walter Hartstone, of Boston, for defendant. 


Pierce, J. This is an action of contract to recover upon a fire insurance policy. 
The case comes before us on a report after a directed verdict for the defendant. 

The facts, which the jury warrantably could have found supported the case 
of the plaintiff, are in substance as follows: The plaintiff, a woolen merchant, 
had occupied the premises wherein the fire occurred for three years prior to the 
date of the fire. The premises consisted of a stockroom and office. “The stock- 
room was in the basement and the office upstairs on the street floor.” Access to 
the basement was by an uncovered stairway in the left corner of the store, guarded 
by a railing in full view from the store. The plaintiff's stock was kept in the 
stockroom; “the store was used for office purposes and just showing samples.” 
These premises with an entrance through a doorway on the street floor numbered 
50 Essex street, Boston, were located in a large building that occupied the triangu- 
lar lot at the corner of Chauncey and Essex streets and Harrison avenue; the build- 
ing had various entrances. A fire occurred on Friday, July 3, 1925, in the base- 
ment of the plaintiff’s premises and the damage was confined to the merchandise 
therein. 

At the time of the fire the plaintiff had eighteen policies covering the property 
contained in the building. The policy sued on, numbered 30517, was a Massachu- 
setts standard form policy which was placed with R. S. Hoffman & Co., general 
agent of the defendant, by an insurance broker, one Mr. Isenberg. The descriptive 
clause relating to the property insured and to its location was set forth in a “rider” 
attached to the policy, the pertinent language of which reads :' “$3500 On Stock in 
Trade and Merchandise, consisting principally of woolens * * * all while contained 
in and on brick, concrete and steel building occupied at the time this policy is writ- 
ten wholly or principally for office and/or mercantile and/or manufacturing pur- 
poses with or without dwellings. Situated at No. 50 Essex Street, Boston, Mass., Ist 
floor.” Of the eighteen policies covering the property of the plaintiff, ten in 1922 were 
placed by his insurance broker, one Isenberg. Five of the ten policies contained the 
words “first floor” in the description of the entrance to the building, and five of 
them did not. The rate per thousand on all ten policies was the same. The rates 
of insurance were the same whether the insurance covered merely the first floor 
or first floor and basement. 

[1] We do not agree with the contention of the defendant that it was imma- 
terial that the rates were the same whether the policy covered the stock in trade on 
the first floor or on the first floor and basement. This was a material fact, and 
was relevant upon the possible issue whether the location of the stock in trade 
was an essential element in the description of the property intended to be insured. 

The policy sued on was a renewal of previous insurance policies placed with 
the defendant through its general agent, R. S. Hoffman & Co. On cross-examina- 
tion the insurance broker, Isenberg, testified that the insurance policies came back 
to him from Hoffman’s office; that he did not read them at that time; that all 
Hoffman’s policies in 1925 read alike, that is, all included the words “first floor” ; 
that all the other policies did not include the words “first floor”; that he did not 
know that Hoffman’s policies did not read the same as the others prior to the loss; 
that he assumed that all the policies read alike; that he did know that the prior 
policies were all alike for previous years; that they did not contain the words 


Italicized words were in handwriting in the policy. 
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“first floor”; and that when the policies were placed he went over them carefully, 
but “as to renewals, he just let them go by.” 

[2-5] The location of property insured is usually an essential element in the 
description, and the policy will not be extended to cover property not within the 
terms of the description. Heath v. Franklin Ins. Co., 1 Cush. 257, 261, 262. A 
renewal of insurance is in essence a new contract wherein the rights of the parties 
are to be determined by a consideration of the terms and conditions of the original 
policy; Brady v. Northwestern Ins. Co. 11 Mich. 425; Hartford Fire Ins. Co. 
v. Walsh, 54 Ill, 164, 167, 5 Am. Rep. 115; Jenkins v. Covenant Mutual Life 
Ins. Co., 171 Mo. 375, 71 S. W. 688; Guptill v. Pine Tree State Mutual Fire Ins. 
Co., 109 Me. 323, 84 A. 529; unless a new policy be delivered to the insured or to 
his authorized agent in connection with the contract of renewal, in which case 
the insured is presumed to have assented to the terms of the new policy if it is re- 
tained without reading or read without complaint and rejection until after the 
destruction by fire of the insured property. Thomson v. Southern Mutual Ins. Co., 
90 Ga. 78, 15 S. E. 652. In the instant case the new policy sued on was retained 
by the agent, who placed the insurance for the plaintiff, without examination and 
without reading from December 12, 1924, until after the fire on July 3, 1925. In 
such circumstances there is no room for an argument that the words “first floor” 
in the renewal policy should be rejected because they were improperly added or 
that they can be disregarded in the construction to be given to the descriptive 
terms of the insurance contract. Sampson v. Security Ins. Co., 133 Mass. 49, 55. 

[6] Assuming the words “first floor” are of the terms of the contract, the 
question for decision, in the light of the fact that there were various entrances to 
the bullies and a single one to the plaintiff’s premises, is, Are the words “situ- 
ated No. 50 Essex Street, Boston, Mass., Ist floor” to be interpreted to designate 
the entrance to the premises of the plaintiff or to indicate the locus of the goods? 
It is plain the defendant did not knowingly add ihe words “first floor” to the 
terms and conditions of the original policy when it executed the renewal policy 
with a purpose to have the stock in trade in the basement uninsured; and it is 
obvious that the insured believed when the premiums were paid the defendant that 
the renewal policy covered, as the original policies did, the goods in the basement. 
Construing the descriptive terms and conditions of the policy most strongly against 
the defendant, we think the words “situated No. 50 Essex Street, Boston, Mass., 
Ist floor” presented a question of fact for the jury, and that they warrantly could 
be held to indicate the entrance to the premises and not the locus of the property 
to be covered by insurance. 2 Williston on Contracts, 1193, 1194. 

[7] The final question is, Has the plaintiff complied with the requirements of 
the policy or statute with respect to time of notice and statement of proof of loss? 
or, if not, Were the requirements, so far as not performed, waived? G. L. c. 175, 
§ 102, so far as pertinent to the present inquiry, reads: “In case of loss under any 
fire insurance policy in the standard form prescribed by section ninety-nine, the 
company shall not, in defence of any action, avail itself of the omission on the 
part of the insured to furnish forthwith to the company the sworn written state- 
ment required by said standard form, provided the insured has, after such loss, 
forthwith in writing notified the company, at its home office or at the office of the 
agency issuing the policy, of the fire, and the location thereof, and provided further 
that the insured, if the company, after receiving notice in’ writing as aforesaid, 
requests him in writing so to do, furnishes the company with said sworn state- 
ment.” 

The material facts which warrantably could have been found by the jury are as 
follows: The fire occurred on July 3, 1925. The plaintiff, who was away, was 
notified of it on July 6, 1925. His insurance brokers, Isenberg and Granberg, im- 
mediately notified the defendant’s general agent and tke various representatives 
of the other insurance companies. On the same day R. S. Hoffman, the treasurer, 
director and general manager of the general agents of the defendant, called on 
the plaintiff, as did the representatives of the other insurance companies. It took the 
plaintiff ten days or two weeks to prepare a complete inventory of his loss. He 
worked with two experts and made notes which he had typewritten. Shortly after 
the typewritten notes were ready, Hoffman and the agents of the other insurance 
companies again called on the plaintiff. The group, three or four men including 


. 
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Hoffman, took the inventory to one side, examined it and conferred amongst them- 
selves. When they had finished their consultation “the plaintiff asked them if 
there was anything else for him to do, if they wanted anything else, and they said 
that was about all,” that they would send an accountant to check the plaintiff's 
books and the schedules for comparison. The plaintiff also asked Hoffman per- 
sonally “if there was anything else they wanted from me,” and Hoffman said “that 
was about all.” Subsequently, a man employed by the Hoffman company came 
with the paper to the plaintiff’s place of business and checked up the inventory, 
spending “a week or ten days in doing so.” The document was in evidence, but 
because of its bulk, it was agreed that it might be described in the record as “some- 
thing more than an inventory of the plaintiff’s loss.” “It consisted of an inventory, 
that is, a complete itemized list of each piece of the plaintiff’s property and the 
damage to each, with the figures as to sound value and damage extended and to- 
talled, and in addition, on its first page, included a list of all insurance policies 
by name, number and amount, covering the goods on the premises, the name of 
the insurance brokers who placed the insurance, the plaintiff's address and the 
date of the fire.” 

From the time the employee of the Hoffman company finished his comparison 
of the plaintiff's books and the inventory schedule the parties negotiated as to the 
amount of the loss until August 30, 1925. Hoffman and the other adjusters met 
with the plaintiff numerous times, and on the last-named date agreed upon the 
amount of the loss and the whole value; and from August 30, 1925, until Octo- 
ber 23, they talked about the settlement of all liability under the policy or of 
settling the claim. On October 21, 1925, the plaintiff was notified that the defend- 
ant denied liability by reason of the alleged fact that the policy did not cover 
merchandise in the basement. On October 22, 1925, the plaintiff sent the defend- 
ant, with a letter of even date, a proof of loss which “It is agreed * * * was 
in proper form, aside from any question raised by the defendant that the proof 
may not have been proper by reason of improper adjustment values of merchan- 
dise upstairs and downstairs.” It is to be noted that there was no merchandise 
“upstairs.” 

It is the contention of the defendant upon this branch of the case that “the 
sworn statement furnished October 23 [22?], 1925, was not a compliance with thg 
condition of the policy to furnish a statement ‘forthwith.’” On the above facts, 
including the declaration of Hoffman, the jury warrantably could find that the delay 
of the plaintiff in furnishing the sworn statement until the day he was notified of 
the position of the defendant was induced by the action and declaration of the 
defendant’s general agent, and that such conduct amounted to a waiver of the 
requirement of the policy that a sworn written statement be furnished forthwith. 
The facts may be found to exist equivalent to a representation by the insurer to 
the effect that the right to require the written statement, while not abandoned, 
would be treated as suspended until the termination of effort to settle the claim. 
Greenough v. Phoenix Ins. Co. of Hartford, 206 Mass. 247, 92 N. E. 447, 138 Am. 
St. Rep. 383. There is no evidence reported to the effect that no agent of the 
defendant shall have power to waive any term of the policy; and particularly 
there is no evidence of a want of authority in the general agent to compromise 
or waive any undisputed question of law or fact which may arise during the ad- 
justment of a claim made against the defendant by one seeking to enforce alleged 
rights under a policy issued by the defendant. The evidence offered and received 
was competent and material upon the issues raised at the trial. 

It follows, in accordance with the terms of the stipulation of the parties, that 
“judgment is to be entered for the plaintiff in the sum of $1,176.23, plus interest.” 

So ordered. 
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NATIONAL FIRE INS. CO. v. GOGGIN et al. 
Supreme Judicial Court of Massachusetts. Suffolk. June 1, 1929. 

2. INSURANCE—INSURER MAY, WHEN SUED ON POLICY, IMPEACH 
AWARD FOR MISCONDUCT OF REFEREES WITHOUT RESORTING 
TO EQUITY. 

Insurer, when sued on policy, may impeach award of referees on ground of 
their misconduct without resorting to equity. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 

5. INSURANCE—STATUTE RELATIVE TO REFERENCE PROCEEDINGS 
UNDER STANDARD FIRE POLICY HELD NOT APPLICABLE, WHERE 
CLAIM AROSE BEFORE STATUTE BECAME EFFECTIVE (St. 1927, 

c. 285, § 4: G. L. «. 4, §.1; Const. Amend. art. 48, Referendum, pt. 1). 

St. 1927, c. 285, relative to reference proceedings under standard fire policy, 
held not applicable to proceedings by referees to determine award under fire in- 
surance policy, where claim arose before statute took effect, under section 4, anc 
G. L. c. 4, § 1, and Const. Amend. art. 48, Referendum, pt. 1. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

7. INSURANCE—REFEREES IN: HEARING EVIDENCE IN CONNECTION 
WITH DETERMINATION OF LOSS UNDER FIRE POLICY NEED 
ONLY HEAR EVIDENCE OFFERED BY PARTIES, RECEIVING SUCH 
EVIDENCE WITH OPEN MINDS AND GIVING IT DUE CONSIDERA- 
TION G. L. c. 175, § 101). 

G. L. c. 175, § 101, providing for selection of referee to determine amount of loss 
under fire policy and requiring meeting within 10 days after appointment of third 
referee to hear evidence in case, merely requires referees to hear evidence in case, 
thercly requires referees to hear evidence which parties may offer with open minds, 
giving evidence due consideration. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

8. INSURANCE—REFEREES, IN HEARING EVIDENCE TO ASCERTAIN 
AMOUNT OF LOSS UNDER FIRE POLICY, MAY PROCEED BY SUM- 
MARY METHODS (G. L. c. 175, § 101.) 

Referees, hearing evidence in determining amount of loss under fire policy pur- 
suant to G. L. c. 175, § 101, are not bound by strict rules of evidence, but may 
proceed by summary methods implied by arbitration. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

9. INSURANCE—PRESENCE OF BOTH PARTIES AT HEARING OF EVI- 
DENCE BY REFEREES APPOINTED TO DETERMINE LOSS UNDER 
FIRE POLICY IS IMPLIEDLY REQUIRED (G. L. c. 175, § 101). 

G. L. C. 175, § 101, providing that referees appointed to determine amount 
of loss arising under fire policy shall, within 10 days meet to hear the evidence in 
the case, and may hold adjourned hearings, implies that both parties shall be pre- 
sent at the hearing. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

10. INSURANCE—REFEREES, IN DETERMINING LOSS UNDER FIRE 
POLICY, SHOULD PROCEED FAIRLY, AND IMPARTIALLY, AVOID- 
ING EVERY APPEARANCE OF BIAS (G. L. c. 175, § 101). 

In proceedings by referees to determine amount of loss under fire policy 
pursuant to G. L. c. 175, § 101, referees should be fair and impartial and avoid 
every appearance of bias, since high standard of integrity and propriety in all their 
conduct is essential to performance of their trust. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

11. INSURANCE—CONDUCT OF REFEREES APPOINTED TO DETER- 
MINE LOSS UNDER FIRE POLICY, IN HEARING EVIDENCE IN AB- 
SENCE OF INSURER HELD NOT TO INVALIDATE REFERENCE, 
WHERE REFEREES ACTED IN GOOD FAITH AND SUBSEQUENT 
MEETING WAS ARRANGED TO PERMIT CROSS-EXAMINATION BY 
INSURER’S COUNSEL (G. L. c. 175, §§ 100, 101). 


Conduct of referees appointed to determine amount of loss under fire policy 
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in proceeding to hear evidence offered by owners of premises and their witnesses, 
in absence of insurer or insurer’s counsel, when it had been said that meeting 
would be held merely for organization and view, though indiscreet, held not to 
invalidate reference under G. L. c. 175, §$ 100 and 101, where referees acted in 
good faith, testimony related to value of buildings and assessed valuation, insurer 
was notified in ample time to be represented, and later date was agreed on at which 
all parties were required to be present with their witnesses to permit cross-ex- 
amination by insurer’s counsel. 
(For other cases, see Insurance, Dec. Dig. § 574[2].) 


Appeal from Superior Court, Suffolk County; Winfred H. Whiting, Judge. 

Suit by the National Fire Insurance Company against William F. Goggin, the 
Commissioner of Insurance, and others. From an order sustaining the demurrer 
of the last-named defendant to the bill and dismissing the bill as to the other de- 
fendants, plaintiff appeals. 

W. B. Leach, Jr., of Boston, for appellant. 

G. Alpert, of Boston, for Goggin and others. 

A. S. Howard, of Lowell, for Wiggin and another. 

Rucc, C. J. The plaintiff is the insurer under a Massachusetts standard form 
of fire insurance policy. The property insured was partially or wholly destroyed 
by fire on June 1, 1927. Referees were appointed to ascertain the amount for 
which the insurer is liable. The defendants are those referees, the owners of the 
insured property and the insurance commissioner. The object of the suit is to 
prevent the referee from completing an award under the policy. 

[1] The plaintiff appealed from an order sustaining a demurrer to the bill 
by the insurance commissioner. That appeal has not been argued, and is treated 
as waived. 

2, 3] The insurer under our law when sued on the policy may impeach the 
award for misconduct of the referees without resorting to equity. Bean v. Farn- 
am, 6 Pick. 269, 273; Doherty v. Phoenix Ins. Co., 224 Mass. 310, 314, 315, 122 
N. E. 940. But the other defendants except the insurance commissioner answered 
and proceeded to trial on the merits without objection. That was a waiver of the 
right to raise objection, if any there be, to the form of procedure. Bauer v. In- 
ternational Waste. Co,, 201 Mass. 197, 201, 87 N. E. 637; Ryan v. Annelin, 228 
Mass. 591, 118 N. E. 257. 


[4] Issues raised by the defendants other than the insurance commissioner 
were heard by a trial judge, who made findings of fact and entered a decree dis- 
missing the bill. The case comes before us on appeal with report of all the evi- 
ence. The findings are not seriously controverted, are not plainly wrong but 
fully supported by evidence, and must be accepted as true. 


Summarized, the facts thus found are that after the fire a board of referees 
as required by the Massachusetts standard policy was constituted. The two re- 
ferees selected by the insurer and the insured being unable to select a third, one 
Wiggin was appointed as such referee by the insurance commissioner, and notified 
accordingly, on August 20, 1925. G. L. c. 175, § 100. The referees designated 
August 25, 1925, as the time and the premises where the insured buildings were 
located as the place for the first meeting of the referees. Wiggins suggested to 
the other two referees that they give notice of the meeting to the persons who 
had asked for their appointment and request their presence with witnesses. He 
personally sent a letter to the owners of the property giving them notice of the meet- 
ing and requesting them to be present with their witness. Shortly after, the de- 
fendant, Perry, whose appointment had been suggested by the insurance company, 
ascertained that one Richard Cotter, counsel for the insurance company, was on 
his vacation at Duxbury, Massachusetts. The day before the meeting the defendants 
Wiggin and Perry had a telephonic communication during which Perry objected 
to having the meeting in the absence of Mr. Cotter. The defendant Wiggin then 
said that they would have to have the meeting because of the provisions of law 
with regard to the date for the first meeting (see G. L. c. 175, § 101); that this 
meeting could be for organization and a view of the premises without hearing any 
witnesses. No statement was then made that counsel for the parties could 
not be present. Immediately the defendant Perry telephoned to Mr. Cotter the 
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substance of the telephone conversation above set forth. Upon the arrival of the 
referees at the premises they found that the owners were present with a number 
of witnesses and with counsel; that the plaintiff was not represented by counsel not 
did it have any witnesses present. The referees organized, with the appointment 
of the defendant Robb, the referee suggested by the owners as secretary, and 
viewed the premises. Then the defendant Wiggin stated that as witnesses were 
present he thought the referees should listen to them at that time. The defendant 
Perry objected to going on in the absence of Mr. Cotter. There was some dis- 
cussion by the referees during which it was agreed by them that any witnesses 
who were heard at that time should be present at the next meeting, at which time 
Mr. Cotter would have full opportunity to examine them. Counsel for the owners 
refrained from active participation in the hearing, in the absence of Mr. Cotter. 
Thereupon all the referees saw no harm in taking the story of those present and 
testimony was taken from four witnesses relative to the value of the buildings, 
the assessed valuation, and other matters relating to the questions to be determined 
by the referees. At this meeting it was agreed by all the referees and counsel 
for the owners that the witnesses then heard would attend a later meeting and could 
then be examined by counsel for the insurance company. At the close of the meet- 
ing, on the premises the witnesses were told that they would have to appear at a 
later hearing for an examination by counsel of the insurance company if it so de- 
sired. At a subsequent meeting all parties and Mr. Cotter were present with their 
witnesses, including all those whose testimony was taken at the first meeting. Mr. 
Cotter objected to going on further with these referees, making what seemed 
to be a prepared statement attacking the regularity of the first meeting and the 
good faith of the referees. Thereupon the referees conferred with the insurance 
department of the commonwealth and were told to proceed and did proceed with 
the hearing. Mr. Cotter left the hearing as soon as he learned that the meeting 
was about to proceed. The defendant Perry stated that he was asked by the in- 
surance company to register a protest against going on and then said, having done 
so, that he was willing to proceed. 

At the trial the plaintiff made no claim of unfairness, prejudice, fraud, or 
lack of good faith on the part of the referees, and amended the bill by striking 
out all allegations of that nature. The judge, however, made these further find- 
ings: “In view of the attack upon the qualification of the respondent Wiggin and 
the allegations respecting the respondent Wiggin and Robb. I find as a fact upon the 
evidence that the respondent Wiggin was properly qualified for the position and 
that neither the respondent Wiggin nor Robb acted with any bias, prejudice, unfair- 
ness or fraud. from any wrongful motive or without good faith and that they were 
actuated in what they did by a desire to act impartially and in accordance with 
the reference and to that end obtained the opinion of the insurance department 
of the Commonwealth as questions relating to procedure and other complications 
arose. * * * | further find as a fact that the taking of testimony at the first meet- 
ing of the referees on the premises was in good faith with a desire to expedite 
matters and with no intent on the part of any referee to act wrongfully. That 
the testimony heard by them at that time did not result in determining in their 
minds any of the questions involved in the matters that they are to decide.” 

[5] It is not necessary to consider St. 1927, c. 285, because although approved 
on April 20 it was not declared to be an emergency law and did not take effect until 
after the claim here in issue had arisen, and therefore by section 4 is not applicable 
to these reference proceedings. G. L. c. 4, § 1; article 48 of Amendments to the 
Constitution; the Referendum, pt. 1. 

[6-10] It is required by G. L. c. 175, § 101, that referees selected under the 
Massachusetts standard policy to determine the amount of loss arising from a 
fire “shall, within ten days after the appointment of the third referee, meet to hear 
the evidence in the case; and if the case is not completed at the first hearing, 
adjourned hearings may be held from time to time, but not more than one week 
shall elapse between hearings,” with an exception not here material. This section 
is in substance a re-enactment of St. 1910, c. 489. Prior to that enactment it. had 
been implied by Farrell v. German American Ins. Co., 175 Mass. 340, 56 N. E. 
572, that the hearing of evidence was not essential to the validity of an award by 
referees under the Massachusetts standard policy. It was expressly decided in 
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Hanley v. Aitna Ins. Co., 215 Mass. 425, 102 N. E. 641, Ann. Cas. 1914D, 53, that 
referees might determine the amount of loss in any way thought by them to be 
wise in the exercise of honest discretion even to the extent of refusing to hear evi- 
dence touching such loss proffered by the parties. The opinion in that case con- 
tains an exhaustive review of the practice and the statutes concerning the ascertain- 
ment of the amount of loss under fire insurance policies. It was held to be the 
purpose of the several statutes enacted from time to time to do away with formal 
trials and “to adopt the summary method of establishing the amount of the loss 
which theretofore had been explained in Palmer v. Clark [106 Mass. 373].” Al- 
though the decision in the Hanley Case was rendered after the enactment of St. 
1910, c. 489, no reference is made to it in the opinion, doubtless because that statute 
was not operative at the time of the events there being considered. This enactment, 
like all statutes, must be interpreted according to the intent of its makers to be 
ascertained from the words used, considered in connection with the subject-matter, 
the pre-existing state of the common and statutory law, the evil to be remedied and 
main object to be accomplished. Duggan v. Bay State Street Railway, 230 Mass. 
370, 374, 119 N. E. 757 (L. R. A. 1918E, 680). It cannot be supposed that said 
chapter 489, now G. L. c. 175, § 101, was designated to do more than to require 
referees “to hear the evidence” offered by parties. Refusal by referees to hear 
evidence when offered by the parties apparently was the evil aimed at. The domin- 
ant words of the statute are directed specifically to that point. “To hear the 
evidence in the case” imports in this connection that the minds of the referees 
shall be open to the truth and intent upon its ascertainment, and that material 
evidence when presented shall be received and given due consideration. But in 
this connection it does not mean that referees shall be bound by the strict rules of 
evidence. They may proceed by the summary methods implied by an arbitration. 
Second Society of Universalists in Boston v. Royal Ins. Co., Ltd., 221 Mass. 518, 
522, 109 N. E. 384 (Ann. Cas. 1917 E. 491). The use of the words “to hear the 
evidence” and to conduct a “hearing” generally would imply at least that both 
parties should be present even if not always signifying a formal procedure with 
all the attributes of judicial inquiry. McArthur Brothers Co. v. Commonwealth, 
197 Mass. 137, 140, 83 N. E. 334. In the light of the known practice and the de- 
velopment of the statutory law, it is unlikely that all the requisites of judicial 
proceedings were intended by the Legislature to attach to the meaning of G. L. c. 
175, § 101, and to references under the Massachusetts standard policy. Such 
referees perform functions in some aspects resembling quasi judicial duties. They 
should be deeply solicitous not only to be impartial but to avoid every appearance 
of bias. They should be clear and fair in all their motives and do nothing to give 
ground for inferences that they are not proceeding with a just regard for all the 
rights involved. A high standard of integrity and propriety in all their conduct is 
essential to performance of the trust reposed in them. See Harrington v. Boston 
Elevated Railway, 229 Mass. 421, 433, 118 N. E. 880 (2 A. L. R. 1057). 

[11] It was an indiscretion on the part of the referees in the case at bar to 
proceed to hear evidence in the absence of one party when it had been said that the 
meeting would be held for organization and a view without hearing witnesses. 
Apparently evidence was received on that occasion which would not have been 
competent at a trial in a court and which ought not to have been received by the 
referees. But reception of evidence of that nature as to offers made for the prop- 
erty, standing alone, would not commonly require or justify the setting aside of an 
award. The statute does not demand that the referees be learned in law. It 
is matter of common experience that they are generally laymen selected because 
of practical knowledge as to the subject involved. The mere fact that evidence 
was receivel by the referees as disclosed hy the present record is not enough to 
stamp the reference as invalid. Clark v. New England Telephone & Telegraph Co., 
229 Mass. 1, 10, 118 N. E. 348. It is the manifest purpose of said section 101 
that the hearings proceed with dispatch. It was the duty of the plaintiff to arrange 
to he presented at the hearing if it so desired. We interpret the finding of the 
trial judge to mean that the insurer was notified in ample time to have a repre- 
sentative present at the first meeting of the referees. The referees were ready 
at a subsequent meeting to have the representative of the insurer cross-examine 
all the witnesses previously heard, and such witnesses were present for that pur- 
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pose. Findings of the trial judge that the 1eferees exercised good faith and were 
free from all bias are categorical and complete. All these considerations lead us 
to the conclusion that there is no sufficient reason for holding that the reference 
has been invalidated by what has happened. The hearings ought to proceed to an 
end and an award be made. In making this decision we do not relax in any par- 
ticular what was said in Strong v. Strong, 9 Cush. 560, 572, 573. That was a case 
where one of several arbitrators acted furtively and in a partial and wholly un- 
judicial manner, giving fair ground for the inference of corruption, or at least 
improper motives. Those elements are absent from the case at bar. 

Order sustaining demurrer ot insurance commissioner affirmed. Decree dis- 
missing bill affirmed with costs. 


MARTINEK vy. FIREMEN’S INS. CO. (No. 137.) 
Supreme Court of Michigan. June 3, 1929. 
225 Northwestern Reporter 527. 

1. INSURANCE—POLICY WRITTEN BY INSURANCE AGENT ON PROP- 
ERTY IN WHICH HE HAS INTEREST IS INEFFECTIVE UNTIL 
COMPANY ASSENTS THERETO. 

A policy written by an insurance agent on property in which he is person- 
ally interested does not become effective until assented to by insurance company 
with knowledge of agent’s interest. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

2. INSURANCE—RULE OF FRANK DISCLOSURE TO PRINCIPAL AP- 
PLIES WITH FULL FORCE, WHERE INSURANCE AGENT’ ISSUES 
POLICY ON UNDESIRABLE RISK OF HIS OWN. 

When an insurance agent issues a policy on a plainly undesirable risk of his 
own, the rule of frank disclosure to principal applies with full force. 

(For other cases, see Insurance, Dec. Dig. § 81.) 

3. INSURANCE—ORDINARILY, INSURER’S DENIAL, BEFORE SUIT, OF 
LIABILITY ON SPECIFIED GROUNDS, CONSTITUTES WAIVER AND 
ESTOPPEL OF OTHER DEFENSES. 

Ordinarily, when, before suit, insurer denies liability on specified grounds, the 
denial constitutes a waiver or estoppel of other defenses. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

4. INSURANCE—INSURER’S DENIAL OF LIABILITY ON POLICY ON 
SPECIFIED GROUNDS BEFORE SUIT DID NOT WAIVE THEN UN- 
KNOWN DEFENSE THAT AGENT WRITING POLICY HAD NOT DIS- 
CLOSED HIS INTEREST IN PROPERTY. 

Where insurance company did not know that agent who wrote policy had 
personal interest in insured property when it denied liability, before suit, on 
specified grounds, it did not waive defense that policy did not become effective 
because agent failed to disclose his interest, since waiver and estoppel are found- 
ed on knowledge of facts. 

(For other cases, see Insurance, Dec. Dig. § 81.) 


Error to Circuit Court, Menominee County; Frank A. Bell, Judge. 

Action by Edward M. Martinek against the Firemen’s Insurance Company. 
Judgment for defendant. and plaintiff brings error. Affirmed. 

Argued before the Entire Bench. 

Meredith P. Sawyer, of Menominee, for appellant. 

Silber, Isaacs, Silber & Woley, of Chicago, IIl., and George Barstow, of Me- 
nominee (Samuel Levin, of Chicago, IIl., of counsel), for appellee. 

Fran, J. For some years, Jacob J. Martinek had been local agent of defendant 
at Menominee. He died in January, 1924, notice of his death was given defend- 
ant, and his son, Edward M. Martinek, was made local agent to succeed him. 

Edward was appointed administrator of his father’s estate, among the assets 
of which was a house at Daggett, which was unoccupied after 1924, in very poor 
and dilapidated condition so that it would require repairs costing $1,200 to render 
it habitable. The value was estimated by plaintiff's witnesses at from $3,500 to 
$5,000. Jacob’s widow, Edward, and another child were his heirs. It was claimed 
that there was an oral understanding among the heirs that the widow should 
take al! the property, but there was no written conveyance of real estate to her. 
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The house was insured in the Boston Insurance Company through the Mar- 
tinek agency. This company withdrew from the locality; all of its policies were 
canceled by Martinek and rewritten for: the unexpired terms in other companies, 
among them the defendant. 

Martinek rewrote insurance on the house in defendant company on June 16, 
1926, to expire February 24, 1928, in two policies, one for $1,000 in the name of 
Jacob J. Martinek estate, and one for $800 in the name of Jacob J. Martinek. 
To the policies were attached clauses permitting vacancies to the expiration dates, 
at extra premiums. He also wrote other insurance on the house in the sum of 
$2,000 in another company. In forwarding to defendant the daily reports of the 
policies, Martinek did not disclose the other insurance nor the condition of the 
building, nor his interest in the estate. He testified he was not in the habit of 
filling out the blanks on the daily reports which asked the condition of the 
premises and title. 

The house burned September, 18, 1926, from cause unknown. Notice of Toss 
was given and proofs of loss filed. Defendant committed adjustment to the 
Western Adjustment Company, represented by Mr. Hansen, on December 9. 
Mr. Hansen took exception to the proof of loss on the ground (a) that the dam- 
age claimed was excessive and (b) the conditions of vacancy had not been com- 
plied with. Negotiations for adjustment were had, and on February 26, 1927, each 
had an appraiser appointed, but nothing further seems to have been done ex- 
cept some negotiating; the record not being very clear on this. 

This suit was begun December 5, 1927, to recover on the policy. The court 
directed a verdict for defendant. 

[1] In Dull v. Royal Insurance Co., 159 Mich. 671, 124 N. W. 533, it was said, 
with citations of many authorities: “It seems to be settled law that, if an agent 
is personally interested in the property insured, no policy issued by him thereon, 
or act done by him in connection therewith, binds the insurance company, un- 
less known and assented to by it.” 

A policy written by an agent on such property does not become effective 
until assented to by the company, Zimmermann vy. Dwelling-House Insurance Co., 
110 Mich. 399, 68 N. W. 215, 33 L. R. A. 698. 

[2] Plaintiff urges that insurance agents commonly write policies on their 
own property in companies they represent, and the custom should be recognized 
to give the policies the same validity as those written for strangers. There would 
be force in the argument if it were applied to a risk generally recognized as de- 
sirable and fair, and such as the insurer was accustomed to take. When, how- 
ever, the agent issues a policy on a plainly undesirable risk of his own, the rule 
of frank disclosure to the principal applies with full force. 

[3, 4] Ordinarily, when, before suit, the insurer denies liability on speci- 
fied grounds, the denial constitutes a waiver and estoppel of other defenses. 
Cook Motors Corporation vy. Casualty Association of America, 239 Mich. 362, 214 
N. W. 212; Smith v. Grange Mutual Fire Insurance Co. of Michigan, 234 Mich. 
119, 208 N. W. 145. Waiver and estoppel are founded upon knowledge of facts. 
There was no evidence in the record that defendant knew of the agent’s interest 
in the premises before suit. The agent had the active duty to inform his principal 
of his interest in the property insured. Until he did, it cannot be held that in- 
surer had accepted the risk. The policy did not become in force, nor was the 
defense waived. 

This conclusion renders it unnecessary to discuss the other questions in 
the case. 

Judgment is affirmed, with costs. 

North, C. J., and Fellows, Wiest, Clark, McDonald, Potter, and Sharpe, JJ., 


concur. 


HARTFORD FIRE INS. CO. v. CLARK et al. (No. 27785.) 
Supreme Court of Mississippi. May 27, 1929. 
122 Southern Reporter 551. 
(Syllabus by the Court.) 
1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
AGENT, AT TIME OF APPLICATION, HAD KNOWLEDGE OF CON- 
DITION OF TITLE OR CHARACTER OF INSURED’S OWNERSHIP. 


Evidence, in action on fire insurance policy, held to sustain finding that agent 





508 The Insurance Law Journal, Vol. 73 [Sept., 1929 


for insurer had knowledge of condition of title or character of ownership of in- 

sured at time of making out and forwarding application for insurance. 

(For other cases, see insurance, Dec. Dig. § 665[8].) 

2. INSURANCE—INSURANCE COMPANY IS BOUND BY KNOWLEDGE 
OF AGENT' WITHIN SCOPE OF AUTHORITY, NOTWITHSTANDING 
CONTRARY PROVISION IN APPLICATION OR POLICY. 

An insurance company is bound by knowledge of, or notice to, its agent 
within general scope of his authority, notwithstanding a contrary provision in 
application or policy. 

(For other cases, see Insurance, Dec. Dg. § 378[1].) 

3. INSURANCE—ORDINARILY, KNOWLEDGE ACQUIRED BY INSUR- 
ER’S SOLICITING AGENT IN COURSE OF EMPLOYMENT IS IM- 
PUTED TO INSURER (HEMINGWAY’S CODE 1927, § 5873). 

Under Code 1906, § 2615 (Hemingway’s Code 1927, § 5873), knowledge ac- 
quired by a soliciting agent in the course of his employment of soliciting insur- 
ance, preparing and transmitting applications, deliverng policies, etc., is ordin- 
arily imputed to insurance company. 

(For other cases, see Insurance, Dec. Dig. § 378[3].) 

4. INSURANCE—INSURED’S FAILURE TO INTRODUCE PROOF OF VAL- 
UE DID NOT PRECLUDE RECOVERY ON FIRE POLICY, REGARD- 
LESS OF EXTENT OF INSURABLE INTEREST (HEMINGWAY’S 
CODE 1927, § 5850). 

Under Code 1906, § 2592, as amended by Laws 1912, c. 224 (Hemingway's 
Code 1927, § 5850), providing that, in case of total destruction of real property 
or buildings by fire, insurance company shall not be permitted to deny that prop- 
erty was worth full value on which insurance was calculated, the failure of in- 
sured to introduce proof of value did not preclude recovery, regardless of wheth- 
er the only insurable interest in property was that of use and occupancy. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

5. INSURANCE—COURT PROPERLY ALLOWED REFORMATION OF 
FIRE POLICY DESCRIBING PROPERTY AS BEING IN ANOTHER 
COUNTY DUE TO AGENT’S ERROR IN MAKING APPLICATION. 
Where description of property in fire insurance policy as being in a different 

county than that in which property was actually situated was due to mistake in- 

surer’s agent in making out application in his office, the court properly allowed 

a reformation of the policy. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 

Ethridge, J., and Smith, C. J., dissenting. 

En Bane. 


Appeal from Chancery Court, George County; D. M. Russell, Chancellor. 

Action by A. J. Clark and another against the Hartford Fire Insurance 
Company. Decree for plaintiffs, and defendant appeals. Affirmed. 

T. H. Byrd, of Lucedale, and R. L. McLaurin, of Vicksburg, for appellant. 

O. F. Moss, of Lucedale, for appellees. 5 ; 

GrirritH, J. On the 6th day of August, 1926, appellant executed a policy ot 
fire insurance known as a Mississippi farm policy, by which it undertook to in- 
sure the appellees on a certain dwelling house located 28 miles west of the town 
of Lucedale. The policy was for a period of five years, and was for the face 
amount of $1,000, although in the clause naming the insured there was the fol- 
lowing recital: “Does insure J. A. Allman and A. J. Clark as interest may ap- 
pear.” The policy recites the usual terms found in farm fire insurance policies, 
and of these the following are made issues in the case: ; 

“This insurance is based upon the statements contained in the assured’s ap- 
plication and diagram of even number herewith in the Company’s Southern Farm 
Department office at Atlanta, Georgia, each and every statement of which is 
hereby specifically made a warranty and a part hereof, and it is agreed that this 
entire policy shall be void if the assured has concealed or misrepresented in 
writing or otherwise any material fact or circumstances concerning this insur- 


ance or the subject thereof, or if the interest of the assured be not truly stated 
therein” 
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“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership; or if the subject of insurance be a building on 
ground not owned by the insured in fee simple.” 

“In any matter relating to this insurance no person, unless duly authorized 
in writing, shall be deemed the agent of this company. * * * But this policy 
or any endorsements thereon, or attached thereto, of any kind, shall not be valid 
until countersigned by the General Agent or Superintendent of the Southern 
Farm Department of Atlanta, Georgia, who alone shall have power or authority 
to waive or alter any of the terms or conditions of this policy or to make or at- 
tach endorsements hereon.” 

“This policy is made and accepted subject to the foregoing stipulations and 
conditions and to the following stipulations and conditions printed on the back 
hereof, which are specifically referred to and made a part of this policy.” 

In the written application appearing of record, and which purports to have 
been signed by the insured, the following questions and answers appear: 

(1) Are you the sole and absolute owner of the property proposed to be 
insured? (1) Yes. 

(2) Is the title to the land on which buildings are situated in your name? 
(2) Yes. 

In the application there was this further recital: “The foregoing is my own 
agreement and statement * * * and I hereby agree that insurance shall be 
predicated on such statement * * * if this application is approved, and that the 
foregoing shall be deemed and taken to be promissory warranties running dur- 
ing the entire life of said policy.” And again: “The company shall not be bound by 


any act done or statement made by or to any agent or other person which is not 
contained in this my application.” 

Theretofore, on February 1, 1926, the insured had sold the land on which 
the said house was situated to E. B. O’Neil, and the deed duly delivered and 
recorded contained the following provisions: “Reserving therefrom, however, 
all the timber of every kind or nature, and the buildings thereon, for a period of 


ten years from this date, and reserving also the right to go upon said land and 
use said buildings, work said timber for turpentine, and all necessary rights of 
way for removing said turpentine and said timber from said land, but at the 
expiration of said ten years the title to all the timber and all buildings then stand- 
ing and being on said land shall become vested in the grantee herein named, but 
should the grantors cut and remove said timber before the expiration of ten 
years from this date, the title to all the timber and said buildings on said land 
shall then immediately revert to the said grantee.” 

The said dwelling house, while being occupied by one of the insured’s em- 
ployees engaged in their turpentine works, was totally destroyed by fire on June 
18, 1927. The insurance company denied liability, and appeals from an adverse 
decree in the trial court. 

Insurance of an equal amount had been carried by this same company on 
the same property during the year next before the issuance of the present pol- 
icy, and through the same agency. This agency is the insurance firm of S. H. 
Dicken & Son of Lucedale, of which Mr. Gregg Dicken is the active manager. 
When the previous policy was about to expire, Mr. Dicken suggested to ap- 
pellees that they renew the insurance, and that, instead of a one-year policy, 
appellees should take a five-year policy, because of the lower rates. Appellees 
testified that they did not readily agree to this suggestion, and explained to the 
agent, as their reason, that they did not know whether they would be using the 
property so long as five years, and that they then fully disclosed to the agent 
the facts about their limited title and its connection with the continued use and 
possession of the property, but finally decided to take the five-year policy. 

Previously to the interview between the agent and the insured about the 
five-year policy, at which interview the agent was informed of the title and 
of the doubt whether insured would by the use of the property retain their 
interest therein so long as five years, a written application containing the ans- 
wers above quoted had been prepared by the agent and mailed to appellees, 
but this particular application was never returned. Thereafter, when the five- 
year term had been agreed upon, another application, which appears to be prac- 
tically a copy of the first application, was made out in his office by a clerk of 
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the agent under his direction and was mailed. This second application was in 
some way brought back and delivered to the agent, who then forwarded it to 
the Atlanta office of the company, together with additional written data appended 
thereto and signed by the agent, which appendix was in the nature of a recom- 
mendation by the agent that the policy be issued, but the agent did not advise the 
said Atlanta office of the aforesaid information which had been given the 
agent respecting the character of ownership by appellee of the property in 
question. 

In addition to the application of appellees and the recommendation of the agent 
forwarded as aforesaid, there was forwarded therewith also a diagram of the 
house, showing its size and the dimensions of the various rooms. This diagram 
was made by the agent as a result of personal visits to the property and of a 
careful inspection of it by him, as a result of which visits and inspection certain 
repairs were directed to be made by the agent, which directions were complied with 
by appellees. In due time the policy was issued by the Atlanta office and forwarded 
to the agent. There is a provision of the policy immediately following the signa- 
ture of the superintendent of the Southern Farm Department that “This policy 
is valid only when signed by S. H. Dicken & Son, Agent, at Lucedale, Mississippi.” 
Upon its receipt by the agent it was signed by said S. H. Dicken & Son, and was 
thereupon by the agent delivered to the insured, and the said agent collected the 
premium. 


The agent denied in his testimony, to the best of his recollection, that he was 
informed by the insured, as testified by them, in respect to the matter of owner- 
ship; he said he simply took it for granted that it was theirs when he made out 
the application; that these insured had always depended on him to take care of 
the insurance, and for this reason he himself made out the application; but he 
declined to deny that previously to the making out of the second application, there 
was a conversation with him by the insured to the effect that they might be through 
with the property before the expiration of five years. The insured both denied 
that they had signed the application, and the agent was unable to definitely con- 
tradict this or to testify how or when he got the application back, but could only 
say that he received it in some manner either by hand or by mail. 

[1] The result of the decree is that the chancellor found as a fact that the 
agent knew of the condition of the title or character of ownership of the insured 
when he made out and forwarded the second application to the Atlanta office, and 
this finding is not only supported by the direct evidence, but is the more reasonable 
in consieration of the interview had with the agent respecting the advisability of 
a five-year policy. It may be that the chancellor found also, since the decree is a 
general one, that neither Clark nor Allman signed the application; but for the 
purposes of this opinion we will assume that one or both of them signed it. In 
doing so, however, we cannot go further, in view of the effect of the decree, than 
to assume, and moreover we think fairness under the evidence allows nothing furth- 
er than to assume, since the application is a lengthy document covering fourteen 
pages of the typewritten record, that they signed it without reading it, and for 
that reason had forgotten about signing it; and this latter assumpion is further 
strengthened by the fact, as Mr. Dicken testified, that they always depended on 
him to take care of the insurance. This feature is mentioned, not that a party is 
relieved of his signature in a legal sense when he signs a paper without reading 
it, but in connection only with the consideration that, if they signed the application 
without reading it, prepared as it was by the agent, upon whom the insured depended, 
the imputation of a conscious fraudulent intent on the part of the insured to 
deceive would be rebutted and avoided. 

[2] Appellant does not seriously contend that the testimony is not sufficient 
to support the finding of fact that the agent Dicken had knowledge of the con- 
dition of the title or quality of ownership of the insured when he accepted and 
forwarded the application and when he countersigned and delivered the policy 
and collected the premium. Nor does appellant directly attempt to controvert the 
proposition of law that “an insurance company like other principals, is bound by 
knowledge of, or notice to, its agents within the general scope of his authority, 
notwithstanding a contrary provision in the application or policy.” 32 C. J. 1069. 


This proposition of law has become too firmly fixed in our jurisprudence to be 
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now questioned. For instance, on this point it was said in Rivara v. Ins. Co, 62 
Miss. at page 729: “In such case the insurance company cannot claim that it has 
been wronged or deceived, and to permit it to issue a policy and take the benefits 
of the contract, knowing at the time that it is not bound thereby, and afterwards 
to avoid liability thereon, upon the ground that something existed or did not exist 
of which the company or its agent was fully aware at the time the contract was 
made, would be repugnant to that sense of justice and morality which is and should 
be inculcated by law.” See, also, Ins. Co. v. Randle, 81 Miss. 720, 33 So. 500; Ins. 
Co. v. Gibson, 72 Miss. 58, 17 So. 13. 


[3] But it is the contention of appellant that the agent Dicken was a mere 
soliciting agent, that he had no authority to issue a farm policy such as this, and 
that the facts were such as to put the insured on notice of this limited authority. 
Putting aside the fact that this policy under its express terms had no validity until 
countersigned by S$. H. Dicken & Son, and that their signature was not the inter- 
mediate but the final act of execution which put the policy into existence, and con- 
ceding for the purposes of this case that Dicken was a soliciting agent only, we 
think the weight of modern judicial opinion throughout the country supports the 
proposition that “knowledge acquired by a soliciting agent in the course of his 
employment in soliciting insurance, preparing and transmitting applications, de- 
livering policies, etc., is ordinarily imputed to the company,” 32 C. J. 1325; 26 C. 
J. 296-298, and, were the question a new one in this case and in this state, we would 
so hold, not only upon principles of the common law, but upon what we deem to 
be the clear provisions of oui statute, section 2615, Code 1906 (section 5873, Hem- 
ingway’s 1927 Code). But the question is not new in this state; it was expressly 
decided in Big Creek Drug Co. y. Ins. Co., 115 Miss. 333, 75 So. 768, in which the 
court said: “It makes no difference whether Dezonia was a soliciting agent or a 
general agent of his company. The testimony undisputably shows that he was the 
only agent who solicited the insurance, inspected the risk, accepted the application, 
receipted for the premium, and delivered the policy. * * * In this case the 
knowledge of Dezonia was the knowledge of the company; and a policy delivered 
with full knowledge of a state of facts under its written stipulations, would render 
the insurance void should be binding upon the company.” 


We not only approve the holding in the cited case, but we approve and adopt 
the terse expression taken from the opinion in Bergeron y. Ins. Co., 111 N. C. 
at page 47, 15 S. E. 883, wherein the whole matter is cast into one sentence as 
follows: “The principle has been more than once announced by this court, that 
where a soliciting agent is informed, before the policy is issued, of a fact, which, 
if fraudulently concealed by the applicant, would constitute a ground of for+ 
feiture under one of its conditions, and afterwards receives the premium and 
delivers the policy, his knowledge is imputed to his principal, and, whether he 
actually communicates the fact to the principal office of the company or not, 
the condition is deemed to have been waived.” 


Counsel for appellant cites cases such as the O’Dom Case, 100 Miss. 219, 56 
So. 379, Ann. Cas. 1914A, 583; Ins. Co. V. Bouldin, 100 Miss. 660, 56 So. 609; Truly 
v. Ins. Co., 108 Miss. 453, 66 So. 970; Casualty Co. v. Hall, 118 Miss. 871, 80 So. 
335, and others of like kind, but these cases, where they come within the range 
of applicability at all, deal with the authority of soliciting agents or of other 
agents of limited authority to waive or alter the stipulated provisions of the policy 
after the policy has been delivered and the making of the contract has been con- 
summated and that part of the transaction ended. Appellant, along with this 
class of cases, relies strongly on Merchants’ Ins. Co. v. Marsh, 34 Okl. 453, 125 P. 
1100, 42 L. R. A. (N. S.) 996, but, as distinguishing that case, we cite the later 
case from the same court, State Mut. Ins. Co. v. Green, 62 Okl. 214, 166 P. 105, L. 
R. A. 1917F, 663, a case strikingly similar to the case at bar upon the facts, which 
refers in its opinion to a wealth of authorities and sustains our holding in every 
particular. Among the facts in that case was the fact that the sole legal title to 
the insured property was in the name of the husband, but was insured in the 
name of the wife, and the wife signed and delivered a written application, pre- 
pared by the agent, in which it was stated by the wife that she had title to the 
property by a warranty deed. The agent in the case was simply a soliciting 
agent, but he was at the time made acquainted with the true statys of the title; 





512 The Insurance Law Journal, Vol. 73 [Sept., 1929 


and throughout the case, as already said, the facts are remarkably similar to the 
case here in hand. : 

[4] It is another contention of appellant that the only insurable interest 
which appellees had in the property was that of “use and occupancy,” and that, 
since one of the terms of the policy is that appellees were insured “as interest 
may appear,” no recovery could be had beyond the actual value to appellees of 
that use and occupancy. There is no proof of value in the record; none was 
offered by either side. We might therefore as well suppose or conjecture that 
the value of said use and occupancy was equal to, or more than, the face value, 
to wit, $1,000, as that it was less, if we could indulge in suppositions or conjec- 
tures, which we, of course, cannot. But, except as hereinafter stated, we are re- 
lieved of any necessity to determine either the character or particular quality 
of the title or interest of appellees in the property and of any consideration of 
the question of the value of that interest, for the reason that our valued policy 
law, section 2592, Code of 1906, Laws 1912, ch. 224, section 5850, Hemingway’s 
1927 Code, provides: “When real property, or buildings, * * * insured against loss 
by fire, and situated within this state, are totally destroyed by fire the company 
shall not be permitted to deny that the property insured was_worth at the time 
of the issuing of the policy the full value upon which the insurance is calculated, 
and the measure of damage shall be the amount for which the property was in- 
sured.” 

In Assurance Co. v. Phelps, 77 Miss. at page 658, 27 So. 757, it was said: 
“The amount named in the policy, and on which amount the insured pays pre- 
miums, is practically liquidated damages in case of a total loss. * * * The statute 
supervenes all policies issued under it, and writes out of them all stipulations in- 
consistent with itself.” Ins. Co. v. Shlenker, 80 Miss. 667, 32 So. 155; Ins. Co. v. 
Barron, 91 Miss. 722, 45 So. 875. 

The least that could be said of the title or ownership of appellees in this 
case is that they were lessees—certainly their title or ownership was equivalent 
to, if not more than, that, of lessees—and it is settled in this state that a lessee 
has an insurable interest, and under our valued policy law is not confined, in case 
of a total loss of the building, to a recovery only upon the value of his lease, but 
may recover the full amount named in his policy. Fire Ins. Co. v. Planters’ 
Bank, 138 Miss. 275, 103 So. 84, and cases therein cited. When a face value of 
$1,000 or any other fixed amount is inserted in a policy and premiums are collect- 
ed on that basis, if the court should permit that another clause could be validly 
inserted limiting the recovery of the immediately insured to another measure of 
value or of damage “as interest may appear,” then there would be a judicial re- 
peal of our valued policy law. 

[5] It is complained also that the application and policy described the prop- 
erty as being in Stone instead of George county; that appellant had not insured 
this property in George county, but insured it in Stone; and that the court was 
in error in allowing a reformation of the policy. As has already been stated, 
the agent, according to his own testimony, visited this property several times 
before the policy was issued; he admits that he knew it was in George county, 
and says that it was simply an error in making out the application in his office. 
This point also is covered, among the others, in the case State Ins. Co. v. Green, 
supra. See, also, Ins. Co. v. Anderson, 120 Miss. 278, 82 So. 146, and there is no 
error in the decree in this respect, nor in any other that we can see. 

Affirmed. 

Erurince, J. (dissenting). In addition to the provisions of the policy and the 
application set out in the majority opinion, I desire to call attention to the 
provision of the policy limiting to the general agent or superintendent of the 
Southern Farm Department, of Atlanta, Ga., alone, the power to waive or alter 
the terms and conditions of the policy. This clause reads as follows: “But this 
policy or any endorsements thereon, or attached thereto, of any kind, shall not 
be valid until countersigned by the General Agent or Superintendent of the 
Southern Farm Department at Atlanta, Georgia, who alone shall have power or 
authority to waive or alter any of the terms or conditions of this policy, or to 
make or attach endorsements hereon.” 


The policy also contains this provision: “This entire policy shall be void if 
the insurer has concealed or misrepresented, in writing or otherwise, any mater- 
ial fact or circumstance concerning this insurance or the subject thereof; or if 
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the interest of the insured in the property be not truly stated herein; or in case 
of any fraud or false swearing by the insured touching any matter relating to 
this insurance or the subject thereof, whether before or after a loss.” 

As shown by the majority opinion, the application for the insurance pro- 
pounded directly to the applicants the question as to whether they were sole and 
absolute owners of the property to be insured, to which they answered “Yes.” 
When asked, “Is the title to land on which buildings are situated in your name?” 
they answered, “Yes.” 

The application for insurance, immediately before the signatures of the ap- 
plicants, J. A. Allman and A. J. Clark, contains this provision: “N. B—This Ap- 
plication in all cases to be signed only by the Applicant or some person duly au- 
thorized by him or her. In no case by the Agent.” 

The application also contains the following statement: “The foregoing is my 
own agreement and statement, and is a correct description of the property on 
which indemnity is asked, and I hereby agree that insurance shall be predicated 
on such statement, agreement and description, if this Application is approved, 
and that the foregoing shall be deemed and taken to be promissory warranties 
running during entire life of said policy.” 

I think these provisions in the application for insurance, and the insurance 
policy, show conclusively that the insurance company reserved to its office in At- 
lanta the sole power of accepting the risks and issuing policies on farm prop- 
erty; and that these agents, to wit, the Southern Farm Department, wrote the 
policy solely upon the statements contained in the application, and any knowledge 
possessed by the local agent cannot be imputed to the company. 

It is difficult to see how the business of insurance can be successfully carried 
on, unless the insurance companies can establish agencies satisfactory to them- 
selves, for the purpose of passing upon such risks, and of providing by its con- 
tracts that the insurance is written upon the representations made to the com- 
pany in the application for insurance alone. 

In New York Life Ins. Co. v. O’Dom, 100 Miss. 219, 56 So. 379, Ann. Cas. 
1914A, 583, it was held that a corporation can provide or stipulate in its policy 
that its provisions can be varied only by notice or representation brought to 
the actual knowledge of one of its principal officers. 

It was also held that a stipulation in the policy of insurance that an agent 
has no power to alter the terms of the contract or waive its conditions is notice 
to the insured of the agent’s limited authority in these respects, and, under such 
stipulation, the insured cannot rely upon any action of the agent as constituting 
a modification or waiver. 

In other words, this case holds that the insurance company may do what was 
done in the policy now before us; that is to say, the company can select agents 
for a particular purpose and limit their power to that purpose, and can confide 
to itself or to such of its officers or agents as it may select, the power to pass 
upon the risks of insurance, and to make the application and representations 


therein contained the basis of writing the insurance and making it a valid con- 
tract. 


This court also held, in Liverpool & London & Globe Ins. Co. v. Van Os, 63 
Miss. 431, 56 Am. Dec. 810, that the authority of the agent in that case seemed 
to be limited to receiving and forwarding applications for insurance, delivering 
the policies transmitted to him by the agent at Vicksburg, and receiving and re- 
mitting the premiums paid; and that notice to such an agent is not notice to the 
company, citing Hanover Fire Ins. Co. v. Sorsby, 60 Miss. 302. 

In the case of Big Creek Drug Co. v. Stuyvesant, 115 Miss. 333, 75 So. 768, 
the court held that knowledge to the agent of the conditions there in litigation 
was knowledge to the company, but based its holding upon the fact that he was 
the only agent who inspected the risk and with whom the insured dealt. 

The court there distinguished between that case and the Liverpool & L. & G. 
Ins. Co. v. Van Os, 63 Miss. 431, 56 Am. Rep. 810, and the Sorsby Case, 60 Miss. 
302, but did not overrule them. The court said: “We believe there is a distinction 
between this case and that of Liverpool & L. & G. Ins. Co. v. Van Os, 63 Miss. 
431, 56 Am. Rep. 810. It is different also from the Sorsby Case, 60 Miss. 302. 
The notice to the agent in the latter case was in reference to something to be 
done in the future and which might never in fact be done. Certain it is that 
the instant case cannot be differentiated from the cases of Mitchell v. Insurance 
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Co., 72 Miss. 53, 18 So. 86, 48 Am. St. Rep. 535, and Ins. Co. v. Randle, 81 Miss. 
720, 33 So. 500.” 

In the present case the application was not taken by the local agent and the 
policy issued and delivered by him, but the application was sent to the Atlanta 
office for acceptance or rejection. It was represented in that application that the 
application was that of Clark and Allman, and that the agent had no authority 
to sign it—and the company issued the policy upon the information contained in 
that application. It had a right to rely upon the statements of the applicants for 
insurance that the representations therein were theirs, and that they were true, 
and should constitute the basis of the contract. 

There is nothing in the law of this state prohibiting the making of such a 
contract, and it is familiar doctrine that, where parties consent that a written 
contract is the basis of its agreement, and that no representations have been 
made to the contrary, and that they cannot be varied by parol evidence, the 
parties have a right to stand upon the contract so made, and that it embodies 
the entire agreement of the parties. J. B. Colt Co. v. Odom, 136 Miss. 651, 101 
So. 853. 

In Continental Casualty Co. v. Hall, 118 Miss. 871, 80 So. 335, it was held that 
an insurance -contract, like any other contract, when perfectly plain and unam- 
biguous, should be construed as written. It was also held that a soliciting agent 
for an insurance company is merely a special agent, without authority to write 
policies or to bind the company by its terms or to alter them; his authority is 
entirely different from that of fire insurance agents, who write policies for their 
companies. There is, of course, no difference in the powers of a life insurance 
company and of a fire insurance company to limit the authority of their agent. 
The difference grows out of the general practice of the fire insurance companies 
of permitting their local agents to execute and deliver policies at the local office. 
In such cases they are the general agents of the company, and knowledge to 
them is knowledge to the company. But, when they expressly limit the power 
of their agent to soliciting and forwarding applications, and reserve to the gen- 
eral officers of the company or any other general agencies the right to pass upon 
the risks, then they have the right to limit their contract to the statements con- 
tained in the applications and in the policies. And, where the local agent has no 
authority to act as a general agent, knowledge to him not pertaining to his agency 
is not knowledge of the company. 

In Stewart v. Coleman & Co., 120 Miss. 28, 81 So. 653, it is held that au- 
thority of an agent to issue policies for a company does not necessarily author- 
ize him to cancel them, and, as I understand the decision in that case, the 
statute, section 5873, Hemingway’s Code 1927 (section 2615, Code 1906), makes 
the agent the agent of the company only for the purposes covered by his agency, 
and does not make him the general agent of the company. 

I am therefore of the opinion that the court below was in error in permit- 
ting a recovery at all, because of the misstatements contained in the application 
for the insurance, and especially as to the ownership of the property. It is 
manifest that no insurance company, in a case like this would write a policy for 
the full value of property, or in excess of the interest owned by the insured, and 
it is quite likely that the company would not have issued a policy at all had the 
true state of the title been disclosed to its general agents having the right and 
authority to pass upon the risk. I think the authorities of this state amply sus- 
tain mv view of this phase of the case. 

I do not think the insured should have been permitted to recover the full 
amount of the policy, even if it be the law that an insured, misrepresenting the 
ownership of property in a written application, made a part of the contract, can 
recover, because the local agent, having nothing to do with passing upon the 
risk, happens to know (conceding that he did, in fact, know) that the ownership 
was different, but should have been limited to the value of the interest which he 
actually owned, which in this case was far less than the amount of recovery 
in the policy. 

It is stated in the majority opinion that there was no evidence offered as to 
the value of the interest of the insured in the property. The deed of sale was 
introduced in evidence, and it recites a consideration for the property, including 
the timber on 160 acres of land, of $500. The recitals of the deed are prima facie 
evidence of the value of the property, and, while not conclusive, should govern 
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in the absence of other proof. The interest of the insured in the building was 
simply a right of occupancy for less than five years. This property was situated 
in the rural sections, and had but little value apart from the land; in other words, 
the rental value of the property was exceedingly small. However, it was the 
duty of the plaintiff to prove the real value of his interest, where he had misrep- 
resented the nature and character of the interest, if he is permitted to recover 
at all, and thus profit by his own fraud and wrong. Of course, I do not think 
he should be allowed to profit by his own fraud and wrong, but if the court is to 
permit him to recover the value of whatever interest he had under the clause “as 
his interest may appear” contained in the policy, it was incumbent on the plain- 
tiff, where his interest was different from that disclosed in the application, t6 
show the interest and the value thereof. 

In my view, the case of Miss. Fire Ins. Co. v. Planters’ Bank, 138 Miss. 275, 
103 So..84, does not authorize the recovery of the full value of the property 
where the insured owns less than the entire interest of the property, unless the 
interest of the insured is disclosed in the application or the policy. In that case, 
in stating the facts, the court said: “The policy was issued to K. I. Wells for 
$1,500.00 upon furniture, and $1,000.00 upon the residence which he occupied as 
a lessee. The policy of insurance recited that the dwelling house was occupied 
by the assured as lessee and stood upon leased premises.” 

The court then set forth the exact language of the policy in that case; and 
continued: “The controversy between the parties is only as to the payment of 
the $1,000 for the loss of the dwelling house; the appellant, insurance company, 
contending that it is not liable for the payment of the full amount of $1,000 
named in the policy, notwithstanding the ‘valued policy law.’” 

Here the court set out the substance of the statute, and also of the insur- 
ance contract; and then said: “These questions as to whether a lessee has an 
insurable interest in the leased building, and whether or not he is limited in his 
recovery to the value of his leasehold, and may not rely upon the valued policy 
statute, which provides that the insured shall recover the full amount named in 


the policy, are not new questions in our state. This Court has several times held 
that the lessee has an insurable interest in a leased building and that the measure 
of his recovery for total loss by fire is the full amount named in the policy, provid- 


ing, of course, there be no fraud in securing the insurance.” (Emphasis supplied.) 

The court cited the various cases which supported its opinion. None of 
these cases have held that the insured may recover in excess of the actual value 
of his loss where there was fraud or misrepresentation in securing the insurance. 
In other words, in those cases the interest of the insured was disclosed to the 
company or to those representing it in writing the insurance, and the company 
had full opportunity to judge of the value of the property insured at the time 
it took the risk. That being true, the purpose of the valued policy law was to 
prevent the company from thereafter disputing that the property was, in fact, 
worth the amount agreed upon in writing the contract. It is familiar doctrine 
that fraud vitiates all contracts. In the case before us, there was the grossest 
kind of fraud practiced upon the insurance company. The insured represented 
that they were making the application, and the statements therein contained 
were their statements, and that the interest they owned in the property was full 
and unconditional ownership in fee, and that the title to the land upon which 
the building was situated, and to the building itself, was in themselves. This was 
not true. The fact was that they had previously sold the land and the building, 
reserving only a right of occupancy in the building during a limited period. It is 
familiar knowledge that a party will not be permitted to profit by his own 
wrong and fraud, and, where such wrong and fraud appears in the development 
of the plaintiff’s case, he should be denied all relief in the courts. 

It appears to me to be a monstrous thing to permit a person to make a 
misrepresentation in securing a policy of insurance, and, after procuring it, find- 
ing its provisions emphatically provide that it is void if the insured is not the 
owner in fee simple, to still recover the full amount of the policy—on the theory 
that an agent of the company who was merely a soliciting agent, if an agent at 
all for the purpose of procuring the insurance had knowledge of, and connived 
in, the fraud. It seems to me that this principle is fully established in Riverside 
Development Co. v. Hartford Fire Ins. Co., 105 Miss. 184, 62 So. 169, Ann. Cas. 
1916D, 1274, where it was held that an agent authorized to issue tornado insur- 
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ance cannot bind his principal by issuing a policy on property owned by him or 
in which he has an interest adverse to his principal, or on property owned by a 
corporation of which he is a stockholder, and in such cases it makes no difference 
that the rate of premium is fixed and that the agent acted in good faith in is- 
suing the policy. 

It was also held that the ratification of the invalid act of an agent is binding 
upon the principal only when the latter has full knowledge of the circumstances 
which rendered the act invalid. 

The agent here denied the statement of the plaintiff that he had knowledge of 
the true conditions of the title to the property. He knew there had been some 
deal with reference to it, but his knowledge did not extend to the real character 
of the deal. The company issued the policy upon the faith of the statements 
contained in the application which the insured knew to be false, but which the 
insurance company believed to be true. 

It will not do to permit a party who signs a written contract or instrument 
afterwards to assert that he did not kfiow the contents of such document, unless 
he has been misled by the adverse party, by some misstatement or fraudulent 
conduct in reference thereto. 

I am therefore of the opinion that the judgment of the court should be reversed, 
with judgment here for the appellant. 

Chief Justice Smith dissents, and concurs in most of what Justice Ethridge 
has said. 


BUHLINGER v. UNITED FIREMEN’S INS. CO. OF 
PHILADELPHIA. (No. 20717.) 
St. Louis Court of Appeals. Missouri. May 7, 1929. 
16 Southwestern Reporter (2d) 699. 

1. INSURANCE—ACCEPTANCE AND RETENTION OF FIRE POLICY 
WITHOUT OBJECTION IS ACCEPTANCE OF ALL TERMS AND CON- 
DITIONS CONT'AINED THEREIN. 

Acceptance and retention of fire policy without objection is acceptance of 
all terms and conditions contained therein, though insured did not make applica- 
tion in writing for policy. 

(For other cases, see Insurance, Dec. Dig. § 136[5].) 

3. INSURANCE—LESSEE ERECTING BUILDING CANNOT RECOVER 
FOR LOSS BY FIRE UNDER POLICY REQUIRING BUILDINGS 
COVERED TO BE ON GROUND OWNED BY INSURED IN FEE 
SIMPLE (Rev. St. 1919, §§ 6233-6235). 

One who was merely lessee cannot recover for loss of building erected by 
him under fire policy requiring buildings covered by policy to be on ground owned 
by insured in fee simple, notwithstanding Rev. St. 1919, §§ 6233-6235. 

(For other cases, see Insurance, Dec. Dig. § 282[12].) 

Appeal from Circuit Court, St. Louis County; Jerry Mulloy, Judge. 

“Not to be officially published.” 


Action by Louis Buhlinger against the United Firemen’s Insurance Company 
of Philadelphia. Judgment for plaintiff, and defendant appeals. Reversed. 

Harry C. Willson, Thos. O. Stokes, and R. E. Finnegan, all of St. Louis, for 
appellant. 

C. J. Pursey, of St. Louis, and John H. Haley, of Clayton, for respondent. 

Harp, P. J. This was an appeal from a judgment in favor of plaintiff for $700 
on a policy of fire insurance on sheds, outbuildings, and fences on described 
premises. The petition counted on the fact that plaintiff had an interest in the 
property insured as the owner thereof. The answer was a general denial coupled 
with a plea that the policy was void according to its terms, because the interest 
of the insured in the property was not truly stated, and that the interest of the 
insured in the property was other than unconditional and sole ownership, and that 
the insured building was on ground not owned by the plaintiff in fee simple; 
these defenses being hased upon provisions in the policy. 

The case was tried to the court upon the following agreed statement of facts 
and the testimony of plaintiff : 

“It is hereby stipulated and agreed by and between the parties in the above 
entitled cause as follows: 
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“1, A jury is hereby waived and it is agreed that this cause may be tried by 
the Court without a jury both as to issues of fact and law. 

“2. The policy in suit (Exhibit A in the petition) may be introduced in 
evidence without further identification other than this stipulation. 

“3. That the fee-simple title to said lot at the time said policy was issued was 
and is now in Veronica Adamec. 

“4. That plaintiff had the possession of the premises described in the petition 
under and by virtue of the following written instrument, which was the only 
agreement bewteen plaintiff and his lessor: 

“Ground Lease. 

“*This identure, made this fifteenth day of February, 1926, by and between 
Veronica Adamec, party of the first part, and John J. Colligan and Louis Buh- 
linger, parties of the second part: 

“*Witnesseth, that the said party of the first part, for and in consideration of 
the covenants and agreements hereinafter mentioned, to be kept and performed by 
the said parties of the second part, has demised and leased to the said parties of 
the second part all those premises situate, lying and being in the County of St. 
Louis and State of Missouri, known and described as follows, to wit: 

“Lot sixteen (16) of Jesse Stoner’s Subdivision in block one hundred and 
eighty-four (184) of the Carondelet Commons, South of the River des Peres, 
containing 2.338 acres, and the use of one hundred and twenty-two (122) chairs 
and thirty-two (32) tables, now on the premises in good condition. 

“*To have and to hold the said above described premises, with all the privileges 
and appurtenances belonging to the same, unto the said parties of the second part, 
from the fifteenth day of February, 1926, to the fourteenth day of February, 1928, 
with the privilege of continuing three years longer on the same terms and conditions. 

“*And the said parties of the second part, in consideration of the leasing of the 
premises aforesaid, do covenant and agree with the said party of the first part to 
pay to the said party of the first part, as rent for the said premises, in amount and 
manner as follows, to wit: Twelve hundred and 00/100 ($1209.00) dollars per 
annum, payable $200.00 on the fifteenth day of February, and a payment of $100.00 
each month thereafter, beginning on the fifteenth day of April, 1926. 

“‘*And it is further agreed, by the said parties of the second part, that neither 
they nor their legal representatives will underlet said premises, or any part thereof, 
or assign this lease without the written assent of the said party of the first part 
had and obtained thereto; that they will at all times during the term of this lease, 
at their own expense (except so far as may be hereinafter agreed to to the 
contrary), maintain and repair all the buildings and fences belonging to said premi- 
ises, or which may at any time during said term be erected thereon; and the said 
premises and every part thereof, in as good repair as they shall be at the commence- 
ment of the term of this lease, will peaceably deliver up to the said party of the 
first part, her heirs, executors, administrators and assigns, at the termination of this 
lease, loss by fire, storms, or unavoidable accident, and ordinary wear and tear 
only excepted. 

““Any failure to pay each monthly rent when due and within three days after 
a demand for same shall produce a forfeiture of this lease, if so determined by said 
first party or successors. 

“In witness whereof, the said parties have hereunto, and to a duplicate copy 
hereof, set their hands the day and year first above written. 

Sa ; _ her 
‘[Signed] Veronica X Adamec. 
mark 
“Witness to mark: 
“‘TSigned] Thomas P. Pechan. 
““TSigned] John J. Colligan. 
“‘*'Signed] Louis Buhlinger. 
“State of Missouri, City of St. Louis—ss. 

“‘On this 15th day of February, 1926, before me personally appeared Ver- 
onica Adamec and John J. Colligan and Louis Buhlinger, to me known to be per- 
sons described in and who executed the foregoing instrument, and acknowledged 
that they executed the same as their free act and deed. 
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‘‘In testimony whereof, I have hereunto set my hand and affixed my official 
seal, at my office in St. Louis, Mo., the day and year first above written. 
““TSigned] Leonard Hartman [Seal]. 

“‘Notary Public. 
“*“My term expires August 10th, 1926. 

““In consideration of one dollar, the receipt of which is hereby acknowledged, 
I, the undersigned hereby guarantee the payments as stipulated in this lease.’ 

5. The insured building was not on the premise at the time the foregoing lease 
was executed. At the time the foregoing lease was executed there was on the 
site of the insured building a barn in bad repair, which plaintiff tore down, and on 
said lot erected the building which burned. The old barn was about fifteen (15) 
feet long, ten (10) feet wide and ten (10) feet high. The insured building which 
was constructed by the plaintiff to take the place of the barn was forty (40) 
feet long and eighteen (18) feet wide and ten (10) feet high. It was a much 
better building than the building which was torn down. It was constructed by the 
plaintiff at a cost to him of approximately eight hundred ($800) dollars. 

The fire occurred on October 24th, 1927, at about 12:30 a.m., and was re- 
ported by the plaintiff to the defendant on October 25th, 1927. The insured build- 
ing was completely destroyed by fire. 

‘7. On April 6th, 1928, a tender was made to the plaintiff by the defendant of 
the premium paid by him for the policy in suit, which was refused by the plaintiff. 
This tender has been renewed in this cause in this court, the premium together 
with interest being paid to the clerk as a tender for the plaintiff’s benefit. 

“8. No proof of loss has ever been filed by the plaintiff, the furnishing of 
proof of loss being waived by the defendant by its prompt denial of liability under 
the policy on the grounds that plaintiff had no insurable interest in the property 
either at the date the policy was issued or on the date of the fire, and even though 
he had an insurable interest in the property, there could be no recovery under the 
policy in view of the fact that the insured building was a building on ground not 
owned by the plaintiff in fee simple and the interest of the plaintiff in the insured 
building was not unconditional and sole ownership. 

“9. The facts stipulated in the above and foregoing stipulation and agreed state- 
ment of facts may be offered in evidence by either party to this cause, subject to 
such objections as the other party may make at the time said facts, or any of 
them, are offered in evidence. 

“Dated at St. Louis, Missouri, this 20th day of July, 1928.” 

The policy of insurance was offered in evidence, is in the usual form and con- 
tained the following three provisions. 

(1) “This entire policy shall be void * * * if the interest of the insured 
in the property be not truly stated herein” ; 

(2) “This entire policy, unless otherwise provided by agreement endorsed here- 
on or added hereto, shall be void * * * if the interest of the insured be other 
than unconditional and sole owner ;” or 

(3) “If the subject of insurance be a building on ground not owned by the 
insured in fee simple.” 

The policy was issued upon an oral application, and the plaintiff testified that 
he was neither asked nor made any statement concerning his ownership of the 
property. He admitted that he was not the owner of the ground. 

[1] The plaintiff did not make application in writing for the policy in question, 
but his acceptance and retention of the policy, without objection, is an acceptance 
of all the terms and conditions contained in the policy. Mers vy. Franklin Ins. Co., 
68 Mo. loc. cit. 129; Terminal Ice & Power Co. v. American Fire Ins. Co., 196 
Mo. App. loc. cit. 247, 194 S. W. loc. cit. 724; Overton v. American Central Ins. 
Co., 79 Mo. App. loc. cit. 4; Tiffany v. Queen Ins. Co., 199 Mo. App. 36, 200 
S. W. 728. 

The defendant contends that, since the subject of the insurance was not per- 
sonal property, the plaintiff had no ownership therein, and the policy was void, and 
no recovery can be had thereon. 


[2] The lease, it will be observed, required plaintiff during the term thereof, 


at his own expense, to maintain and repair all the buildings and fences belonging 
to said premises or which might at any time during said term be erected thereon, 
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and, at the expiration of the lease, deliver up the premises and every part thereof, 
in as good repair as at the commencement of the lease, excepting loss by fire, 
storms, or unavoidable accident and ordinary wear and tear. 

There is no provision authorizing lessee to remove any building that he might 
erect during the life of the lease, and, therefore, the building which he erected 
became a part of the realty. Thompson on Real Property (1924) §§ 149, 172, 
179; Schneider v. Bulger (Mo. App.) 194 S. W. loc. cit. 739; McAllister v. Reel, 
59 Mo. App. loc. cit. 74. 

[3] Plaintiff insists that, irrespective of the fact that he was a mere lessee, yet 
he had such an interest in the property as that he may recover upon the policy in suit; 
that under sections 6233, 6234, and 6235, R. S. Mo. 1919, the provisions of the 
policy relied on by defendant are not warranties, because they are not material 
to the risk. 

In construing the effect of the sections of the statute above referred to, the 
court, in the case of Dolan v. Missouri Town Mutual Fire Ins. Co., 88 Mo. App. 
loc. cit. 672, had this to say: “This statute does not avoid all warranties, but only 
such as are not material to the risk. All matters warranted which are material to 
the risk are left just as they were before the statute. It so frequently happened 
that immaterial matters were made the subject of warranty in fire policies, with 
the result of avoiding them, the Legislature has deemed it prudent and wise to 
cut off such defenses. But the act quoted can not be fairly interpreted to mean 
that all warranties are annulled and shall be no more than representations. This is 
the ruling on similar statutes in Pennsylvania and Massachusetts. March v. Ins. 
Co., 186 Pa. 629 [40 A. 1100, 65 Am. St. Rep. 887]; Brown v. [Greenfield Life 
Ass'n] Ins. Co., 172 Mass. 498 [53 N. E. 129].” 

Plaintiff cites a number of cases in support of his contention, but an examination 
of the decisions shows they are not decisive of the question before us. The two 
cases most nearly in point cited by the plaintiff are Tebeau v. Ins. Co., 271 Mo. 
626, 197 S. W. 130, 2 A. L. R. 1041, and Monpleasure v. Home Insurance Co., 
214 Mo. App. 530, 259 S. W. 815. 

In the Tebeau Case it appears that the plaintiff had insured the frame, con- 
crete and brick foundation, baseball stand, including bleachers, clubhouse, ticket 
office, and fencing, under a policy containing provisions similar to those in the 
policy in suit. Originally the plaintiff had leased the land upon which this ball 
park and improvements were located, but prior to the issuance of the policy he 
had exercised an option of purchase given him under the lease, but the lessor had 
refused to convey the property because the latter’s wife did not join in the option 
contract. Suit was then brought for specific performance against the lessor which 
was determined in favor of the lessee, in which suit the court found for lessee, 
and decreed the title to the land to be in him upon the payment of the purchase 
price, the lessee immediately deposited the purchase money in court, and pending 
appeal from the orders of the trial court, the insurance in question was negotiated, 
but before such appeal was terminated the property was destroyed by fire. Under 
these circumstances and in view of the evidence in that case that the pendency of 
the litigation was an immaterial fact in determining the hazard of the risk or the 
amount of the premium, a judgment in favor of the insured was affirmed. 

And in the Monpleasure Case it was held that the sole and unconditional 
ownership clause of the policy was not violated by the insured who had paid for the 
property out of his own means and who had a deed made in his and his wife’s 
names as tenants by the entirety in the belief that he thereby got title to the prop- 
erty and would eliminate expenses of administration if he died prior to his vpife. 

In the case of Hubbard v. North British & Mercantile Ins. Co., 57 Mo. App. 
loc. cit. 5, which involved the question whether the sole and uncorditiona! own- 
ership clause of a policy was violated by reason of the fact that plaintiff owed 
a small amount of the purchase price of the property the court says: “The ac- 
ceptance of the policy with the foregoing clause therein was equivalent to a war- 
ranty by the plaintiff that she had a fee simple title to the lots on which the house 
was built, and that she was the sole and unconditional owner.” 

In the case of Overton v. American Central Ins. Co., 79 Mo. App. 1, 3, the 
policy contained a stipulation that the assured was the sole and unconditional owner 
in fee simple, and it was further stipulated that, if the interest of the assured be 
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not truly stated, the policy should be void. It appeared in the case that the prop- 
erty was owned by plaintiff's husband prior to his death, and upon his death des- 
cended to his heirs, and it had never been partitioned. The court affirmed the 
giving of a peremptory instruction in favor of the defendant. 

The case of Bradley v. German-American ins. Co., 90 Mo. App. 369, involved 
the question whether the plaintiff’s title to property held for himself and others of 
a syndicate constituted him the sole owner within clauses in the policy like those 
in the present suit. It was held that, although he had the legal title, he was not 
the sole owner, and the policy was void. 

In the case of Cole v. Niagara Fire Ins. Co., 126 Mo. App loc. cit. 138, 103 
S. W. 570, the court says that, “A person in possession of real estate, holding a 
bond for a title upon the payment of the purchase money, is not the sole, entire 
and unconditional owner thereof and has no insurable interest as such owner,” and 
it, therefore, afirmed a judgment for the defendant under a policy containing provi- 
sions such as those in the policy in suit. 

In the case of Terminal Ice & Power Co. v. American Fire Ins. Co., 196 Mo. 
App. 241, 247, 194 S. W. 722, 723, 724, the court says: “It may be conceded for 
argument that the acceptance by plaintiff of a policy containing such provisions 
was equivalent to a declaration that plaintiff was the unconditional and sole owner 
of the building insured and of the fee simple title to the ground and that if such 
declaration were not true, the policy was void from the beginning. (Mers v. In- 
surance Co., 68 Mo. 127.)” 

Many other cases support the doctrine announced in the above-cited cases, and 
we are of the opinion that those decisions properly rule the law applicable to the 
facts in the present case. 

The judgment of the circuit court is reversed. 

Becker and Nipper, JJ., concur. 


O’'GORMAN & YOUNG, INC., v. PHOENIX ASSUR. CO., LIMITED, OF 
LONDON, ENGLAND. 
SAME v. HARTFORD FIRE INS. CO. OF HARTFORD. (Nos. 112, 113.) 
Court of Errors and Appeals of New Jersey. May 20, 1929. 
146 Atlantic Reporter 370. 

1. EVIDENCE—IT MUST BE ASSUMED THAT RENEWAL CONTRACT 
ENTERED INTO BETWEEN FIRE INSURANCE COMPANY AND 
AGENT ON EFFECTIVE DATE OF NEW STATUTE REGULATING 
re WAS WITHIN STATUTE (Act March 29, 1928 [P. L. p. 
257]). 

Where insurance company’s contract with agent was renewed on effective date 
of Act March 29, 1928 (P. L. p. 257), requiring uniform payment of agents of 
fire insurance companies and limiting agents’ compensation to reasonable amount, 
it must be assumed that renewal contract was made within the new law. 

(For other cases, see Evidence, Dec. Dig. § 60.) 


2. PLEADING—CLAIM THAT STATUTE LIMITING AGENT’S COMMIS- 
SIONS IMPAIRED CONTRACT DID NOT WARRANT STRIKING FIRE 
INSURANCE COMPANY’S ANSWERS PRIOR TO JURY’S DETERMIN- 
ATION WHETHER AGENT’S ACCEPTANCE OF REDUCED COMMIS- 
71) IMPLIEDLY WAIVED CHANGE (Act March 29, 1928 [P. L. p. 


In agent’s actions against fire insurance companies to recover commissions on 
policies of fire insurance, answers setting up as defense Act March 29, 1928 (P. L 
p. 257), limiting and regulating amount of commissions, was not subject to be 
stricken on ground of violation of constitutional provision relative to impairment 
of contracts, prior to determination by jury as to whether plaintiff, by accepting 
reduced commissions under contract antedating statute, had impliedly waived ob- 
jection to change. 


(For other cases, see Pleading, Dec. Dig. § 354[2].) 
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3. INSURANCE—STATUTE LIMITING AGENT’S COMMISSION ON FIRE 
INSURANCE POLICIES TO REASONABLE AMOUNT NOT EXCEED- 
ING THAT PAID OTHER LOCAL AGENTS HELD NOT VOID AS 
DENYING DUE PROCESS (Act March 29, 1928 [P. L. p. 257]; Const. U. S. 
Amend. 14). 

Act March 29, 1928 (P. L. p. 257), limiting commissions to agents on fire in-, 
surance policies to reasonable amount, and prohibiting allowance of any agent of 
commission in excess of that allowed any other local agent, held within police power 
of state, and not in violation of Const. U. S. Amend. 14, as depriving agents of 
property without due process. 

(For other cases, see Insurance, Dec. Dig. § 4.) 

Campbell, Lloyd, Case, Van Buskirk, Hetfield, and Dear, JJ., dissenting. 

Appeal from Circuit Court Essex County. 

Actions by O’Gorman & Young, Inc., against the Phoenix Assurance Company, 
Limited, of London, England and the Hartford Fire Insurance Company, of Hart- 
ford, Conn. Plaintiff's motion to strike the answers was denied, and plaintiff 
appeals. Affirmed. 

This was an action at law in the Essex circuit court for damages for breach of 
a contract for negotiating and selling policies of fire insurance. Motion was made 
before Hon. Nelson Y. Dungan, circuit court judge, to strike out the answers filed 
by the defendants, for the alleged reason that they did not set up a legal defense. 
At the conclusion of the argument, the judge declined to strike the answers, deliver- 
ing the following opinion: 

“Separate suits were instituted by the plaintiff against the Hartford Fire In- 
surance Company of Hartford, Connecticut, hereinafter designated as Hartford, 
and against the Phoenix Assurance Company, Ltd., of London, hereinafter designated 


as Phoenix, to recover a balance of commissions due to it as agent for those re- 
spective fire insurance companies. 

“There was a contract between the plaintiff and Hartford at a stated commis- 
sion which was renewed March 29th, 1928, with an agreement to pay to the plain- 


tiff a reasonable sum for its agency efforts 
twenty-five per cent. 

“On that date (March 29, 1928) there was a subsisting contract between the 
plaintiff and Phoenix, then in full force and effect, to act as its agent, which there- 


tofore, under the agreement, had borne compensation at the rate of twenty-five 
per cent. 


, which reasonable sum was fixed at 


“By an act of the Legislature of the State of New Jersey, approved on that 
date, March 29, 1928 (P. L. p. 257), and which took effect immediately, it was 
provided that it should be unlawful for insurers against hazards by fire to pay or 
allow any commissions or compensation in excess of a reasonable amount to any 
of its agents, nor to pay or allow to any local agent any commissions or compensa- 
tion in excess of that paid or allowed to any one of its local agents in this State. 

“Plaintiff was a local agent in the City of Newark, and it appears that the rate 
of commissions paid to one or more of the local agents of the defendants in this 
State was twenty per cent. 

“Both defendants, therefore, paid to the plaintiff twenty per cent. commissions 
on business done by it for them after March 29, 1928, and refused to pay the ad- 
ditional five per cent. which, before that date, they had paid to it. Thereupon 
plaintiff brought these suits against them to recover the additional amount, claim- 
ing that twenty-five per cent. was a reasonable compensation for the agency ser- 
vices. 

“The defendants by their answers admit the material allegations in the com- 
plaint, but plead as a defense the Act of March 29, 1928. 


“A motion is now made on behalf of the plaintiff to strike out these answers 
on the ground that the act is not applicable to the contracts in controversy, as 
contravening the 14th Amendment of the Federal Constitution, which provides 
that no state shall deprive any person of property without due process of law, and 
as a violation of the United States and New Jersey Constitutions (Const. U. S. 


art. 1, § 10; Const. N. J. art. 4, § 7, par. 3) which prohibit the passage of any law 
impairing the obligation of contracts. 
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[1, 2] “As to the contention that the constitutional provisions relating to ihe 
impairment of contracts is violated by the Legislative enactment in question, it may 
be noted that the Hartford contract with the plaintiff apparenly expired on the 
very day the 1928 Law became effective, and was renewed on that date, so it must 
be assumed that the renewal contract was made within that law. As to the con- 
tract with Phoenix, it appears that there was a contract in force at that time but 
no statement appears as to when it terminated, except the statement that the de- 
fendant refused, after that date, to pay more than twenty per cent. ‘and without 
revoking the contract,’ from which it may be assumed that by refusing to pay imore 
than twenty per cent. ‘after that date,’ notice was given to the plaintiff of the 
amount of the obligation under the contract which the defendant recognized, and 
which amount the plaintiff received up to the commencement of this suit, but there 
is no proof or agreed fact that the plaintiff in receiving that amount accepted it 
in full satisfaction for its commissions under the contract, and it may be, if there 
was no change in this contract, either express or implied, the Legislature is without 
power under these constitutional provisions to change it until its expiration, in 
which event, however, it may become liable to the further provision of the 1928 
Statute which provides that ‘In case any insurer is convicted of a violation of this 
act, every local agent of the insurer in this state shall be entitled to the same com- 
mission or compensation, * * * and any local agent may recover from the 
insurer * * * the amount of such * * * commission or compensation, 
* * * to which he may become entitled under * * * this act.’ The question 
of implied waiver is usually one for the jury, and if that be a proper one to be 
considered in this case, the answer should not be stricken out upon the ground of 
the impairment of the obligation of the contract, even though there was no express 
agreement on the part of the plaintiff to change its terms, but a jury should deter- 
mine whether there had been such implied waiver and, if so, when it had taken 
place, and find a verdict accordingly. 

[3, 4] “The other question is whether or not the act deprives the plaintiff of 
its property without due process of law, and therefore is a violation of the 14th 
Amendment to the Federal Constitution. 

“Federal and state laws are in favor of the regulation of the business affairs 
of persons and corporations which affect the public interest and there are federal 
and state decisions in almost every state in this country upholding the constitu- 
tionality of such laws, provided they are reasonable. Of course, the mere state- 
ment in the law itself as to the reasonableness of its provisions does not make 
them so, but that is a question to be decided sometimes by the Court and some- 
times by a jury. Whether or not the business of a fire insurance company is 
affected with a public interest is not an open question in this State. In McCarter, 
Attorney General, v. Fireman’s Ins. Co., 74 N. J. Eq. 372 at page 383, 73 A. 80, 85 
(29 L. R. A. [N. S.] 1194, 135 Am. St. Rep. 708, 18 Ann. Cas. 1048), our Court 
of Errors and Appeals said, ‘The business of the defendants [insurance companies] 
is in point of fact one that directly affects the interests of the public, and that such 
public interest has been recognized as a subsisting one by the Legislature of this 
State, and that, in point of law, the business of the defendants is affected with a 
public interest.’ 

“If the regulations prescribed are reasonable, they are valid. Our statute pro- 
vides that the rates for fire insurance ‘shall be reasonable.’ Since the commissions 
paid to local agents naturally enter into the cost of such insurance to the public, 
and therefore influence the rates which must be charged to the public for such in- 
surance, it is within the police power of the State to require that the commissions 
must be reasonable, otherwise such large commissions might be allowed as to im- 
pair the financial stability of the insurance companies, and thus imperil their abili- 
ty to meet their financial obligations to their policyholders. 

“Since twenty per cent. is the amount of commissions paid to some of its local 
agents, the effect of this legislation is to determine that a commission in excess of 
that is unreasonable. The presumption is in favor of the reasonableness of the 
law until the contrary is made to appear. 


“In the facts or argument, there is nothing to overcome that presumption, and 


therefore the answers should not be stricken out as an unlawful deprivation of the 
plaintiff of his property without due process of law. 
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“The motion in both cases to strike out the answers of the defendants will be 
denied.” 

Pilgrim & Ritger, of Newark, for,appellant. 

Lum, Tamblyn & Colyer, of Newark, for respondents. 

Per Curiam. The judgment under review herein should be affirmed for the 
reasons expressed in the opinion by Judge Dungan in the circuit court. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, Parker 
Kalisch, and Black, and Judges McGlennon and Kays. 


For reversal: Justices Campbell, Lloyd, and Case and Judges Van Buskirk, 
Hetfield, and Dear. . 


UREY v. SOUTHERN FIRE INS. CO. (No. 464.) 
Supreme Court of North Carolina. June 12, 1929. 
148 Southeastern Reporter 432. 

1. INSURANCE—ONE EMPLOYED TO PROCURE INSURANCE DOES 
NOT THEREBY ACQUIRE AUTHORITY TO CANCEL POLICIES PRO- 
CURED. 

One who is authorized or employed to procure insurance does not thereby 
acquire any authority to cancel the policies after being procured. 
(For other cases, see Insurance, Dec. Dig. § 101.) 


2. TRIAL—INSTRUCTION THAT BURDEN WAS ON INSURER TO SHOW 
BY GREAT WEIGHT OF EVIDENCE THAT INSURED AUTHORIZED 
CANCELLATION OF FIRE POLICY SUED ON HELD PROPER. 

In action on fire insurance policy, in which defense was that insured had can- 
celed the insurance before the fire, instruction that burden was on insurer io 
satisfy jury by great weight of evidence that cancellation was authorized by in- 
sured and that insurer canceled policy with insured’s authority and consent held 
properly given. 

(For other cases, see Trial, Dec. Dig. § 205.) 


Appeal from Superior Court, Mecklenburg County; Stack, Judge. 
Action by Ralph Urey against the Southern Fire Insurance Company. 
ment for plaintiff, and defendant appeals. No error. 


This is an action by plaintiff against defendant to recover the sum of $1,500 
on a fire insurance policy, dated July 12, 1927, for one year, issued to him by de- 
fendant on his household goods, destroyed by fire, in the city of Charlotte, on 
December 10, 1927. Plaintiff contends that the policy, No. 18587, was issued by 
defendant through an insurance agent or broker, C. H. Williams, doing business 
in the city of Charlotte, N. C., and that plaintiff paid Williams the premium, 
and he procured the policy from one Ernest Ellison, general agent of the defend- 
ant; that he had to obtain a permit to remove his household goods from the house 
to another in said locality and he had to get a permit; that he received said removal 
permit signed “by E. Todd” for defendant company, dated September 15, 1927, 
and paid therefor the sum of $8, representing the higher rate applicable to the new 
location of the property covered under his policy of fire insurance. 


_ _The defendant admits it issued the policy to plaintiff through its duly author- 
ized agent, Ernest Ellison, at the request of one C. H. Williams, acting for the 
plaintiff; that thereafter, to wit, on or about October 15, 1927, the said plaintiff 
delivered up for cancellation to the said C. H. Williams said insurance policy, and 
said insurance policy by the said C. H. Williams, agent for the plaintiff, was de- 
livered up to the defendant’s agent, Ernest Ellison, for cancellation, and was in due 
course by the said Ernest Ellison surrendered to this defendant and duly canceled. 
Defendant avers that the plaintiff never paid the premium upon said policy, and that 
the plaintiff voluntarily surrendered said policy to the said C. H. Williams, his own 
agent, with instructions to cancel the same, and that the said policy was sur- 
rendered for cancellation by the plaintiff and his authorized agent, and was can- 
celed, and thereupon became void. 

_ The parties stipulated as follows: “It is agreed that prior to July 12, 1927, the 
Plaintiff applied to C. H. Williams for certain fire insurance on pliaintiff’s furni- 
ture; that the said C. H. Williams applied to Ernest Ellison, the local agent at Char- 
lotte, of the Southern Fire Insurance Company, and that said Ellison as agent of 
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the said Company issued a certain policy of fire insurance, which policy was No, 
18587 in the Southern Fire Insurance Company, said policy of insurance being in 
the standard form and covering the furnittfre described in the complaint and in- 
suring said furniture for one year from July 12, 1927, to July 12, 1928; that, as 
stated, said policy of fire insurance was delivered by the said Ellison to the said 
Williams ; that on or about November 1, 1927, the said Williams delivered said pol- 
icy of fire insurance to the said Ellison, and the said Ellison purported to cancel 
said policy of fire insurance, as of October 15, 1927. It is admitted that said policy 
of fire insurance covered the furniture described in the complaint, and that the 
plaintiff has complied with the terms of said policy in reference to filing proof 
of loss and giving notice. It is further admitted that C. H. Williams was holding 
himself out in the City of Charlotte as an insurance agent at the time this 
policy was written, and that when said policy was purported to be canceled said 
C. H. Williams’ name appeared on the face of said policy.” 

The issues submitted to the jury and their answers thereto were as follows: 

“(1) Did the defendant issue to the plaintiff a policy of fire insurance in the 
sum of $1,500 on plaintiff's house furniture, as alleged.in the complaint? Ans- 
wer: Yes. 

“(2) Did the plaintiff, Ralph Urey, authorize the cancellation of the said 
policy described in the complaint? Answer: No. 

“(3) What damage, if any, is the plaintiff entitled to recover of the defend- 
ant? Answer: $1,500.” 

The defendant made numerous exceptions and assignmentg of error and ap- 
pealed to the Supreme Court. 

Brooks, Parker, Smith & Wharton, of Greensboro, and John M. Robinson 
and Hunter M. Jones, both of Charlotte, for appellant. 

C. A. Cochran, F. A. McCleneghan, and Stancill & Davis, all of Charlotte, 
for appellee. 

Per CurtaM. Plaintiff contends that he had paid the premium in full and 
that the policy was in force at the time of the fire and that he had no notice 
that the defendant had attempted to cancel the policy, and that he had not 
authorized the cancellation. There was some evidence to sustain these conten- 
tions. The defendant admits that the policy of insurance was a standard fire 
insurance policy and issued in plaintiff’s name. 

In Dawson v. Insurance Co., 192 N. C. at pages 315, 316, 135 S. E. 36, it is 
said: “It is expressly stipulated in each policy, as required by statute (1) that 
‘this policy will be canceled at any time at the request of the insured,’ and (2) 
that ‘the policy may be canceled at any time by the company by giving to the 
insured five days’ written notice of cancellation.’ No notice of intention to can- 
cel, or of cancellation was given to the insured by the company. Clearly, there- 
fore, if the attempted cancellation of the policies, on April 30, 1923, was upon the 
initiative of the companies or of their agent, acting for them, it was void. It 
did not release the companies from their obligations under the policies; they 
were in force, notwithstanding such attempted cancellation, on June 2, 1923. No 
contract, valid in its inception, and unobjectionable in its terms, can be canceled, 
without the consent of all parties, who have acquired rights thereunder. Trust 
Co. v. Ins. Co., 173 N. C. 558 [92 S. E. 706]. The insured, when he accepted the 
policy, consented that the company might thereafter cancel the policy, upon giv- 
ing him notice, in writing, of five days. This provision is manifestly for the pro- 
tection of the insured. The right of the company to cancel the policy exists only 
because of the consent of the insured, given at the time of his acceptance of the 
policy and thereafter to be acted upon by the company only upon strict compli- 
ance by it with the terms upon which such consent was given.” 

The only material question we think involved in this controversy: Was there 
sufficient evidence to be submitted to the jury on the second issue: “Did the 
plaintiff, Ralph Urey, authorize the cancellation of the said policy described in 
the complaint?” ; 

From a careful review of the evidence, unnecessary to set forth, we think 
the matter resolved itself into practically a question of fact between the plaintiff 
and one C. H. Williams. and certain facts and circumstances corroborating the 
plaintiff's contention. The jury has found with the plaintiff, and we do not feel 
justified, from the evidence, to say that it was not sufficient to have been sub- 
mitted to them for their consideration. It is admitted that defendant did not 
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give the plaintiff five days’ written notice required by the policy to cancel 
same. The jury has found on sufficient evidence that Williams had no author- 
ity, and the policy was not canceled at plaintiff’s request. 

* [1] In 5 Cooley’s Brief on Insurance (2d Ed.) p. 4634, speaking of the sub- 
ject and citing a wealth of authorities, it is said: “One who is authorized or em- 
ployed to procure insurance does not thereby acquire any authority to cancel 
the policies after being procured.” 

[2] The court below charged the jury: “The burden is upon the defendant 
to satisfy you by the greater weight of the evidence that the cancellation was 
authorized by Mr. Urey, the policyholder. The burden of proof is on the de- 
fendant to satisfy you that they did cancel the policy with his authority and 
consent.” We think the charge correct under the facts and circumstances of this 
case. Kendrick v. Mutual Ben. L. Ins. Co., 124 N. C. 315, 32 S. E. 728, 70 Am. 
St. Rep. 592; Page v. Ins. Co., 131 N. C. 115, 42 S. E. 543; Roberta Mfg. Co. v. 
Royal Exch. Assur. Co., 161 N. C. 88, 76 S. E. 865. 

“It would seem that, under all the facts and circumstances of the case, just 
dealing would require notice, which the standard policy so wisely provides, to 
plaintiff of so important a matter as the cancellation of his insurance policy; 
but this is not for us. The jury has settled the disputed facts in plaintiff’s favor. 

In the judgment of the court below, we find no error. 


BANK OF IPSWICH v. HARDING COUNTY FARMERS MUTUAL 
FIRE & LIGHTNING INS. CO. (No. 6395.) 
Supreme Court of South Dakota. June 4, 1929. 
225 Northwestern Reporter 721. 

1. INSURANCE—INSURED FAILING TO PAY ASSESSMENT UNDER 
COUNTY MUTUAL INSURANCE POLICY WITHIN TIME ST'ATED 
IN NOTICE, POLICY WAS SUSPENDED (Rev. Code 1919, § 9259). 
Where insured failed to pay assessment due county mutual insurance com- 

pany operating under provisions of Rev. Code 1919, §§ 9244-9263, after notice and 

prior to time property was destroyed by fire, policy was suspended, in view of sec- 
tion 9259, relating to notice of assessments, and providing that, if payment be 
not made within time stated in notice, policy should stand suspended. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


2. INSURANCE—MORTGAGE CLAUSE CREATES NEW CONTRACT BE- 
TWEEN INSURER AND MORTGAGEE, WHEREBY MORTGAGEE IS 
RECOGNIZED AS DISTINCT PARTY AS LONG IN INTEREST. 
Attachment of rider containing mortgage clause, with full contribution ac- 

cording to standard form prescribed Rev. Code 1919, § 9198, creates new contract 

between insurer and mortgagee whereby mortgagee is recognized as distinct 
party in interest so long as he complies with terms of mortgage clause agreement. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

3. INSURANCE—MORTGAGEE, FAILING TO PAY DELINQUENT AS- 
SESSMENT AS REQUIRED BY STANDARD MORTGAGE CLAUSE 
ON DEFAULT OF MORTGAGOR, LOST PROTECTION AFFORDED, 
AND POLICY WAS SUSPENDED. 

Where mortgagee failed to pay delinquent premium to insurer, it failed to 
perform one of conditions of distinct contract with insurer under standard mort- 
gage clause, providing that, in case mortgagor neglects to pay premium, mort- 
gagee shall on demand pay same, and thereafter mortgagee was subject to conditions 
of original policy by which policy was suspended for failure to pay assessment pre- 
cluding recovery thereunder, where assessment had not been paid at time of fire. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

6. INSURANCE—IN SUIT BY MORTGAGEE UNDER FIRE POLICY, EVI- 
DENCE HELD TO PRESENT QUESTION FOR JURY WHETHER 
MORTGAGEE RECEIVED NOTICE OF ASSESSMENT. 

In suit by mortgagee to recover under fire policy which insurer claimed was 
suspended for nonpayment of assessment, evidence together with rebuttable pre- 
sumption that letter containing notice of assessment was received in due course 
held to present question for jury whether such notice was in fact received. 


(For other cases, see Insurance, Dec. Dig. § 668[8].) 
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9. INSURANCE—IN SUIT BY MORTGAGEE UNDER FIRE POLICY, EVI- 
DENCE HELD TO SHOW MORTGAGEE RECEIVED NOTICE OF 
PREMIUM ASSESSMENT. 

In suit by mortgagee to recover under fire policy which insurer claimed was 
suspended for failure to pay assessment, evidence held sufficient to show that 
mortgagee received notice of assessment. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


10. INSURANCE—GIVING NOTICE THAT RECORD WOULD BE HELD 
OPEN UNTIL DECEMBER 31 ON SUSPENDED POLICY WAS NOT 
EXTENTION OF TIME FOR PAYMENT OF DELINQUENT PREMIUM 
(Rev. Code 1919, §§ 9254, 9259, 9262). 

Where fire insurance policy was suspended under Rey. Code 1919, § 9259, for 
failure to pay assessment, giving of notice to mortgagee that insurer would hold 
record open until December 31 was not an extension of time for paying delin- 
quent assessment; notice being for cancellation under sections 9254, 9262. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


Appeal from Circuit Court, Harding County; W. F. Eddy, Judge. 

Action by the Bank of Ipswich against the Harding County Farmers’ Mutual 
Fire & Lightning Insurance Company. Judgment for defendant, and plaintiff 
appeals. Affirmed. 

A. L. Beardsley, of Ipswich, and C. M. Parsons of Bison for appellant. 

McNulty, Williamson & Smith, of Aberdeen, and F. M. Jackson, of Hettinger, 
N. D., for respondent. 

Miser, C. Respondent is a county mutual insurance company operating 
under the provisions of sections 9244 to 9263, Rev. Code 1919. On July 14, 1922, it 
issued to R. J. Clark, one of its members, a standard fire policy covering a barn 
on his farm. Clark had theretofore mortgaged said farm to appellant. At- 
tached to this policy was a rider containing “Mortgage Clause with Full Contri- 
bution,” according to the standard form prescribed by section 9198, Rev. Code. 
1919. On January 19, 1923, an assessment was duly made against the members 
of respondent company, and notice of said assessment against Clark, amount- 
ing to $8.40, was given him March 5, 1923. This notice informed him that the 
policy would be suspended after April 15, 1923, if the assessment was not paid, 
and would be canceled on December 15, 1923, unless paid. A second like notice 
was given to Clark on June 4, 1923, a third like notice in September, 1923, and a 
fourth on November 20, 1923. The insured never paid such assessment. On 
June 12, 1923, respondent company notified appellant mortgagee of the failure of 
Clark to pay the assessment, and that the company would not be liable for any 
loss after April 15, 1923. Again on December 10, 1923, respondent company 
notified appellant mortgagee, by mail, that the policy would be canceled for 
nonpayment of the assessment on December 15, 1923. This letter contained the 
following: “We will hold the record open until December 31st, when our fiscal 
year closes.” 

[1] Section 9259, relating to notice of assessments to members of a county 
mutual company, provides: “If payment is not made within the time stated in 
the notice, the policy of the delinquent member shall stand suspended and shall 
not be in effect from that time until such payment is made.” Therefore, as be- 
tween Clark and the insurance company, the policy was not in effect when the 
barn was destroyed by fire on the night of December 17, 1923. 

[2,3] But appellant contends that the attachment of the rider containing the 
standard mortgage clause with full contribution created a new contract between 
the insurer and the mortgagee, whereby the mortgagee was recognized as a dis- 
tinct party in interest so long as it should comply with the terms of the mort- 
gage clause agreement. Such was the holding of the court in Ormsby v. Phenix 
Ins. Co., 5 S. D. 72, 58 N. W. 301. In the case at bar, the mortgage clause in the 
rider was in part as follows: “Loss or damage, if any, under this policy, shall 
be payable to Bank of Ipswich, Ipswich, So. Dak., as mortgagee, as interest may 
appear, and this insurance as to the interest of the mortgagee only therein, shall 
not be invalidated by any act or neglect of the mortgagor * *-* provided, that 
in case the mortgagor shall neglect to pay any premium due wunder the policy, 
the mortgagee shall, on demand, pay the same.” ; 

In the Ormsby Case, this court, in construing the proviso following the one 
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above quoted, said: “The stipulations in the original policy were only suspended as 
to her [the mortgagee] upon the express condition that she should comply with 
the terms of the original mortgage clause agreement; and, when she failed to com- 
ply with the terms of that agreement, the stipulations in the original policy came 
into force, and remained in force until the stipulations in such agreement were 
complied with.” 

So, in the case at bar, we are of the opinion that, when appellant bank failed 
to pay the delinquent assessment, it failed to perform one of the conditions of its 
separate contract with the insurer, and thereby lost the protection afforded by the 
mortgage clause; that is, Clark having failed to pay the premium and thereby the 
policy having been suspended as to him, when the appellant mortgagee, being ad- 
vised of Clark’s default, also failed to pay, appellant thereafter also held the in- 
surance subject to the conditions of the original policy. By these conditions, the 
policy was suspended and remained suspended as to appellant until, after the loss 
cecurred, the assessment was paid. Ormsby v. Phenix Ins. Co., supra. 

But appellant contends that the notice of June 12, 1923, was not received by it. 
The secretary of respondent company testified that the notice was mailed in a se- 
curely sealed envelope addressed to appellant, with full postage prepaid, by being 
deposited in his mail box on the rural route for the carrier to get, on June 12, 
1923. He testified that he mailed like notices on the same day and in the same way 
to all mortgagees in whose favor a mortgage clause “with full contribution” had 
been attached to policies issued by respondent company, which policies were on 
June 12, 1923, delinquent. He identified, and there was admitted in evidence, the 
list of such mortgagees made on June 12, as an original record of the company. 
This list contained the names and addresses of nine such mortgagees, including 
that of appellant. He testified that he had received replies to some of these letters 
so mailed on that date. The evidence also shows that there was regular com- 
munication by mail between the rural route on which the secretary lived and the 
city of Ipswich in which appellant bank was located. Indeed, the evidence shows 
that a letter from appellant to the secretary of respondent, dated December 17, 
1923, the day of the fire, but postmarked “Ipswich, S. Dak. Dec. 18, 6-P. M. 1923,” 
the day after the fire, was answered by the secretary on December 19, 1923. Fur- 
thermore, it was admitted that the notice mailed on December 10th was received 
by the mortgagee; and, while there is no proof as to when it was received, its re- 
ceipt was acknowledged in appellant’s letter of December 17th or 18th above 
mentioned. For the purpose of this opinion, we may assume, though we do not 
decide, that the nonpayment in the interval between December 10th and December 
I8th did not suspend the policy as to appellant. But it is uncontradicted that the 
notice of June 12th was sent. Its receipt was denied by an officer of appellant 
hank, who claims to have made a careful search of the bank files at the time the 
action was started nine months later, for the purpose of locating such notice. None 
of the six girls employed in the bank, some of whom open the mail and do the filing, 
testified. 

[4] Is the evidence sufficient to support a finding that the notice of June 12th 
was received? On this point, 1 Jones on Evidence (2d Ed.) p. 332, § 197, says: “As 
presumptions have always been created to meet a required convenience as soon as 
the circumstances have been sufficiently observed and experienced to warrant a rea- 
sonable conclusion as to their bearing and effect, so with the increase of postal busi- 
ness the rule has gradually become fixed that, when it is shown that a letter had 
heen deposited in the postoffice properly stamped and correctly addressed to the 
true place of residence of the person to whom it is sent, it is presumed that he re- 
ceived it in due course of mail. The presumption is based on the fact that the post- 
office is a public agency, charged with the duty of transmitting letters, and on the 
assumption that what ordinarily results from the transmission of a letter through 
the mails, probably resulted in the given case.” 

. See, also, Lawver v. Ins. Co., 25 S. D. 549, 558, 127 N. W. 615, to the same 
eect. 

In Western Twine Co. v. Wright, 11 S. D. 521, 78 N. W. 942, 44 L. R. A. 438, 
this court said: “As a rule, to which an exception is very rare, all letters and all 
telegrams with equal certainty reach their destination, and, the reasonable intend- 
ments with reference to each being identical, the same legal presumption may well 
be entertained as to both.” : 
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In that case, a telegram addressed to another and deposited with an operator for 
transmission, with charges prepaid, was presumed to have been received by such 
other. In that case, as in this, the possession of the message was denied by the ad- 
dressee. 

[5] In the case at bar, the letter of June 12th was properly stamped, correctly 
addressed and deposited in the United States mails by being placed in a box reg- 
ularly used by the carrier on the rural route to collect outgoing mail left there 
by the patron and in which to deliver mail addressed to him. With this letter so de- 
posited, were other letters from which replies were later received. See Lawrence 
Bank v. Raney & B. I. Co., 77 Md. 321, 26 A. 119. Other letters, on other dates, 
passed between the same parties through the same channel. See Covell v. Western 
Union Telegraph Co., 164 Mo. App. 630, 147 S. W. 555. An agency of the postal 
service was used which has been extended so as to serve as nearly as practicable 
the entire rural population of the United States. Act of July 28, 1916, c. 261, § 1; 
39 Stat. 423. The protection afforded by the Federal Criminal Code has now been 
extended to mail deposited in such boxes. Act of May 18, 1916, c. 126, § 10; 39 
Stat. 162 (18 USCA § 321). Of interest, though not “on all fours,” is Rosen y. 
United States, 245 U. S. 467, 38 S. Ct. 148, 62 L. Ed. 406. 

Granting that the possibility of loss through storms, by meddlers, or by crim- 
inal or other agency, may be greater when letters are mailed in a box on a rural 
route than when deposited in a post office, using the word in its restricted meaning, 
in a government building and that the inference of delivery may not be so strong 
and, hence, more easily rebutted, we are of the opinion that there is a rebuttable 
presumption of delivery. We are cited to the decision of no court to the contrary. 
Our own search has discovered no case where a distinction has been made. Only 
by way of dicta, reference is made to deposit in such a box in Kvale v. Keane, 39 
N. D. 560, 168 N. W. 74,9 A. L. R. 972, wherein the North Dakota court said: “We 
are of the opinion that, where a person undertakes to show that he sent another 
letter by mail, no presumption will arise that the letter so sent was received by the 
person to whom it was addressed unless it is shown that it was deposited in the 
postoffice or some department thereof, as, for instance, in a mail box on a rural 


route, and that such letter was properly addressed and stamped with sufficient 
postage.” 


[6] This rebuttable presumption, with supporting evidence on behalf of res- 
pondent and denial of receipt with its supporting testimony on the part of appel- 
lant, was such, in our opinion, as to make the question of receipt a subject for 
the determination of the trier of fact. Jones on Evidence (2d Ed.) § 202. 

[7-9] In this case, both appellant and respondent moved for a directed verdict 
at the close of all of the evidence. The credibility of the witnesses and the infer- 
ences to be drawn from their testimony were determined by the direction of the 
verdict for respondent. Share v. Coats, 29 S. D. 603, 137 N. W. 402. No request 
having been made for the submission to the jury of the question of fact, which 
both parties by their motions had theretofore submitted to the court, this court is 
only concerned with the legal sufficiency of the evidence to support the verdict di- 
rected. We are of the opinion that the evidence of the receipt of the notice of 
June 12th was legally sufficient. 

[10] Appellant contends that respondent extended the time of payment by its 
statement in the notice of December 10th, “We will hold the record open until De- 
cember 31st, when our fiscal year closes,” and that respondent thereby waived the 
nonpayment prior to the fire. Appellant does not distinguish, as the statutes and 
the by-laws of respondent distinguish, between suspension of a policy and can- 
cellation of a policy. Section 9259 provides for the suspension of a policy; section 
9262 provides for the cancellation of a policy. When any policy is canceled, sec- 
tions 9254 and 9262 make it the duty of the secretary to enter such cancellation 
upon the records of the company. There is no similar provision for entry of sus- 
pensions on the records. The notices served both on the mortgagor and the mort- 
gagee observed the distinction between suspension and cancellation. The notice of 
December 10th was a notice of cancellation. It made no reference to suspension. 
Not having paid the assessment on the demand of June 12th, the policy was al- 
ready suspended as to the mortgagee, just as it had been suspended since April 
15th as to the mortgagor. Either could reinstate the policy in full force as to fu- 
ture loss by payment of the assessment, if made prior to cancellation. At best, 
the language relied upon by appellant extended, as to it, from December 15th to 
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December 31st, the time within which it might avoid cancellation of record by pay- 
ment. The giving of that notice did not change the fact of suspension, nor the 
effect thereof, under section 9259, when the fire occurred. For these reasons, the 
judgment should be affirmed. 

Respondent also contends that the judgment should be affirmed because of in- 
sufficiency of proof that, at the time of the fire, appellant actually had an insurable 
interest in the property. But inasmuch as this judgment must be affirmed for rea- 
sons heretofore given, no useful purpose would be served in discussing other alleged 
grounds for affirmance. 

The judgment is affirmed. 

Sherwood, P. J., and Polley, Campbell, and Burch, JJ., concur. 

Miser, C., sitting in lieu of Brown, J. 


LAUCKS et al. v. HARTFORD FIRE INS. CO. OF HARTFORD, CONN. 
(No. 21579.) 
Supreme Court of Washington. May 22, 1929. 
277 Pacific Reporter 834. 

3. INSURANCE—INSURER HELD ESTOPPED TO ASSERT DEFENSE OF 
FAILURE TO MAKE FORMAL PROOF OF LOSS BY LETTERS AD- 
VISING THAT ADJUSTMENT WOULD BE MADE. 

Letters of underwriters’ agency in response to insured’s letter, advising in- 
sured that steps would be taken to adjust claim for fire insurance, held to estop in- 
surer from urging defense of failure to make formal proofs of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Department 1. 

Appeal from Superior Court, Columbia County; E. V. Kuykendall, Judge. 

Action by I. F. Laucks and another, as executor and executrix of estate of Viola 
Thompson, deceased, against the Hartford Fire Insurance Company of Hartford, 
Conn., a corporation. Verdict was directed for defendant, and from an order 
granting plaintiffs a new trial, defendant appeals. Affirmed. 

James M. Bailey, of Seattle, for appellant. 

Raymond D. Ogden, of Seattle, and Will H. Fouts, of Dayton, for respond- 
ents. 

BEALS, J. Plaintiffs, as executor and executrix, respectively, of the last will 
and testament of Viola A. Thompson, deceased, brought suit on two fire insurance 
policies written by defendant covering certain farm buildings near the city of 
Dayton, Wash. The policies covered several buildings which were indicated and 
designated by descriptive names upon a diagram delivered to defendant’s agent. In 
this diagram some attempt was made to indicate the comparative size and shape 
of the buildings, which were also designated and numbered on a schedule which was 
a part of the two insurance policies and reads as follows: 


Fire Insurance on Buildings. Hartford Fire Insurance Co. 


: Policy Policy 
_ _ Diagram. No. 360740. No. 373794. Total. 
No. 2 Dwelling $1,000.00 $1,500.00 $2,500.00 
4 Large Barn 500.00 500.00 1,000.00 
5 Granary 300.00 500.00 800.00 
1 Machine shed 200.00 200.00 
3 Tenant Dwg 500.00 500.00 


$2,500.00 $2,500.00 $5,000.00 


July 20, 1924, while the policies were in force, a fire occurred and a building 
used as a horse barn was destroyed. Plaintiffs, claiming that the building burned 
was the building designated on the diagram as “granary” and referred to on the 
schedule above quoted as “No. 5 Granary,” brought suit for $800, in which amount 
the building so designated on the diagram and schedule was insured. 

Defendant contended that the building which was burned was not covered by 
the insurance policies; that there was another building on the premises which was 
in fact the granary; and that no liability existed under the policies by reason of 
the loss sustained. 


It appears from the statement of facts that the following letters referring to 
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the fire loss passed between the plaintiff I. F. Laucks and Daniel Frew, defendant's 
agent: 
“Old Ben Coal Corporation. 


“Producers and Shippers of Franklin County Coal. 
“1845 Illinois Merchants Bank Building Chicago. 
“Waukegan, Ills. Aug. 13, 1924. 
“Box 232 
“In reply refer to 
“Mr. Daniel Frew, 411 Hoge Bldg. Annex, Seattle, Wash.—Dear Sir: I have 
information from Dayton that building designated as No, 5 in diagram attached 
to Hartford Fire Insurance Co. Policy No. 360740, has been completely destroyed 
by fire. This on the Thompson ranch at Dayton, Wash. 
“Will you please take steps to have adjustment made. 
“Thanking you, I am. 
“Yours truly, I. F. Laucks, Trustee.” 


In lead pencil: “360740 500.00 
373794 500.00” 

“New York Underwriters Agency 

“Pacific Coast Department 
“339-341 Sansome St. San Francisco, Cal. 
“Telephone Kearny 4566. 
; “Seattle, Wash. August 16, 1924. 

“Daniel Frew, Resident Agent, 411 Hoge Building Annex. 

“Mr. I. F. Laucks, Box 232, Waukegan, Ill—Dear Sir: I received your letter 
of 13th inst. this morning reporting fire loss of barn on your farm near Dayton 
and have today sent notice to my Company, and will take steps to adjust the mat- 
ter 

“Can you inform me on what date the loss occurred, the cause of the fire, the 
name of the tenant on the land, if the contents, if any, in the barn was destroyed 
and if the contents were covered by insurance, if so what was the name of the 
company, the oclation of the Agency where the insurance on the contents was 
written and the name of the Agent. 

“In adjusting this loss, if the contents of the barn were insured by a local 
agent, we could possibly get him to make the adjustment on the barn instead of 
having our special agent make a trip to Dayton. : 

“Please inform me when you will return to Seattle and give me any other in- 
formation you may have in reference to the burning of the barn, and oblige, 

“Your respectfully, 
' Daniel Frew, Agent.” 
“Old Ben Coal Corporation. 
“Producers and Shippers of Franklin County Coal. 
“1845 Illinois Merchants Bank Building Chicago 


“Waukegan. Ills. Aug. 23, 1924. 
“Box 232 
“In reply refer to 
“Mr. Daniel Frew, Agent, New York Underwriters Agency, 411 Hoge Bldg. 
Seattle, Wash.—Dear Sir: Replying to yours of Aug. 16, regarding fire loss on 
Thompson ranch at Dayton, Wash., the fire occurred on July 20th 8:30 P. M. I 
am informed that the fire was probably caused by carelessness of some of the 
harvest hands, presumably from a cigarette. 

_ “I understand that considerable of the contents were destroyed, but have no 
definite information on this point, nor do I know whether contents were insured 
by the tenant. They were not insured by us. 

“I have written Mr. W. F. McCauley, the tenant on the ranch, and have asked 
him to notify you direct the name of the agent, in case he did carry insurance on 
the contents. 


“Mr. J. L. Wallace of the Weatherford-Wallace Co. of Dayton, had previously 
had the insurance prior to our dealings with you, and you could probably get him 


to attend to the matter for you. He is thoroughly reliable I believe, and is fa- 
miliar with the ranch. 
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“My return to Seattle is still somewhat indefinite, but expect to be there some 
time this fall. If there is anything further I can do please let me know. 

“Yours truly, I. F. Laucks, Trustee.” 

In their complaint plaintiffs alleged that they had made proof of loss under 
the policies to defendant’s agent, which allegation was denied in the answer. 

The action was tried to a jury, defendant moving for a directed verdict at the 
close of plaintiffs’ case, basing its motion principally upon the ground that plain- 
tiffs had failed to prove the allegations of their complaint to the effect that proof 
of loss had been made; there having been no testimony on behalf of plaintiffs that 
any proof of loss was made, other than by the letters above quoted. Defendant’s 
motion for a directed verdict was granted and the verdict returned as so directed. 
Plaintiffs moved for a new trial, arguing in support of their motion, among other 
matters, that the letters above referred to amounted in law to a waiver by defend- 
ant of formal proof of loss. The court entered an order granting the motion for 
a new trial, from which order defendant appeals. 

Appellant assigns error upon the granting of the motion for a new trial, claim- 
ing that the alleged waiver of proof of loss as disclosed by the letters between 
respondents and appellant’s agent was not properly an issue which could be con- 
sidered by the trial court; respondents not having pleaded any waiver on the part 
of appellant of the presentation of formal proof of loss and not having argued 
on appellant’s motion for a directed that the evidence showed any such waiver. 

At the time respondents’ counsel offered in evidence the letters concerning the 
fire, appellant’s counsel inquired as to the purpose for which the letters were offered, 
to which respondents’ counsel answered: “Shows the company’s notice of this fire 
and that the adjuster went out to adjust the loss, it being admitted that the adjuster 
went out.” To which appellant’s counsel replied that there was no objection to 
the admission of the letters “on the ground they gave notice to the company, but 
we do object for any other purpose. They gave notice and the company acknowl- 
edged notice of the claim.” The letters were thereupon received in evidence, and 


appellant contends that because of the statement made by respondents’ counsel as 


to the purpose for which the letters were offered, the court could not in passing 
upon respondents’ motion for a new trial consider the letters in connection with 
the argument then advanced by counsel for respondents to the effect that the evi- 
dence showed a waiver by appellant of formal’proof of loss. If the letters do show, 
as matter of law, a waiver by appellant of the necessity for the making of formal 
proof of loss on the part of respondents, the trial court was correct in considering 
them in passing upon respondents’ motion for a new trial. If the evidence at one 
time showed such a waiver, it shows at all times, and appellant was in just as 
good a position to argue at the hearing on the motion for a new trial that these 
letters showed no waiver of proof of loss as it was at the time the letters were 
offered in evidence, had they then been offered to show such waiver. 

[1] Appellant was free at all times to argue to the trial court concerning its 
contentions as to the meaning, intent, and legal effect of the letters, and appellant 
has argued those questions to this court. The mere fact that the letters were ad- 
mitted to show that appellant had notice of the fire does not limit their effect un- 
der the circumstances shown by this record, if, as a matter of fact, in law they 
show something else as well. Had the trial court refused to receive the letters 
in evidence and had respondents made them a part of the record as identified offers, 
the trial court could still have considered them in passing upon respondents’ motion 
for a new trial, and should properly have granted the motion if convinced that 
error had been committed in refusing to admit the letters in evidence and that as 
a matter of fact they showed that a right to recover judgment existed in favor of 
the party moving for a new trial. 


[2] Paragraphs 2, 8, and 9 of Rule III of Rules of Pleading, Procedure and 
Practice, adopted by this court January 14, 1927, read as follows: 


“2. The court, upon motion, at any stage of an action, may order or give leave 
to either party to alter or amend any pleading, process, affidavit or other document 
in the cause, to the end that the real matter in dispute, and all matters in the action 
in dispute, between the parties may be completely determined as far as possible in 
a single proceeding. But the order or leave shall be refused if it appears to the 
court (a) that the motion was occasioned by lack of diligence on the part of the 
moving party and the granting of the motion would unduly delay the action or em- 
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barrass any other party, or (c) that, for any other reason, the granting of the 
motion would be unjust.” 

“8. Any amendment may be ordered to be made in a summary manner at the 
trial if the adverse party will not thereby be prejudiced in the conduct of his 
case.” 

“9, At any time after trial, whether before or after judgment, the trial or ap- 
pellate court may allow or make any amendment necessary to make a pleading 
conform to the proof, so far as may be just.” 

These rules indicate that amendments are to be allowed with the greatest 
liberality, it being provided that an amendment to make a pleading conform to the 
proof may even be allowed for the first time in this court. These rules were in 
force at the time of the trial of this action, and the trial court was clearly correct 
in holding that on the hearing on the motion for a new trial it could consider the 
question of whether or not evidence had been introduced which would support a 
finding of waiver by appellant of the making of formal proof of loss. 

[3] Passing to the merits, it may be conceded that the letters written by res- 
pondent I. F. Laucks did not constitute the formal proof of loss required by law 
under the policies sued upon. We do hold, however, that appellant is estopped by 
the letter of its agent, above quoted, taken in connection with the two letters writ- 
ten by respondent I. F. Laucks, from urging as a defense the failure of respondents 
to make the formal proof of loss which it is now contended should have been filed. 
In his letter of August 23, 1924, Mr. Laucks answers the questions asked by ap- 
pellant’s agent in his letter of August 16, in which the agent stated that he “will 
take steps to adjust the matter.” Mr. Laucks also stated that he expected to re- 
turn to Seattle some time during the fall, and closed with the sentence, “If there 
is anything further I can do please let me know.” It does not appear that any ans- 
wer was written to this letter, and we think, from the evidence now before us, it 
appears that appellant is estopped from basing any defense to this action upon the 
lack of any more formal proof of loss. 

This position is supported by the recent opinion of this court in the case of 
3owden v. General Insurance Co., 277 P. 443, in which many decisions of this court 
supporting this view are cited. 

Without, of course, passing upon the merits of the case other than to hold 
that the record now before us shows facts sufficient to warrant a holding that as 
matter of law appellant waived the requirement that formal proof of loss be filed, 
we conclude that the record discloses no cause for reversing the order of the trial 
court granting respondents’ motion for a new trial, and the same is affirmed. On 
remand the parties may, of course, amend their pleadings as they desire. 

Mitchell, C. J., and Fullerton, Tolman, and Holcomb, JJ., concur. 


GATES v. JUSTICE. (No. 6440.) 
Supreme Court of Appeals of West Virginia. May 7, 1929. 
148 Southeastern Reporter 197. 
(Syllabus by the Court.) 
1. INSURANCE—AGENT OF UNLICENSED FOREIGN INSURANCE COM- 
PANY IS PERSONALLY LIABLE ON INSURANCE CONTRACT, RE- 


haa gga OF WHETHER HE SOLICITED INSURANCE (CODE, c¢. 
34, § 53). 


Under section 53, c. 34, Code, the agent of a foreign insurance company which 
has not been admitted to transact business in this state is personally liable upon an 
insurance contract made through him in behalf of such company. The fact that 
he did not solicit the insured to enter into the contract will not relieve him of 
liability. 

(For other cases, see Insurance, Dec. Dig. § 25.) 


2. INSURANCE—ONE, RECEIVING APPLICATIONS, COLLECTING PRE- 
MIUMS, AND DELIVERING POLICIES WITH AUTHORITY TO AD- 
JUST SMALL LOSSES WAS AGENT OF INSURER. 


One who receives applications for insurance, transmits them to such an insur- 
ance company, receives policies from the company, delivers them to the insured, 
collects the premiums, deducts his commissions, repays premiums on canceled pol- 
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icies, and has general authority from the company to adjust small losses and make 
transfers on the policies, which he does, is the agent of the company. 

(For other cases, see Insurance, Dec. Dig. § 25.) 

Error to Circuit Court, Logan County. ‘ 

Action by Jack Gates against Lee Justice. Judgment for defendant, and plain- 
tif brings error. Reversed, and verdict set aside. 

Mark T. Valentine, of Logan, for plaintiff in error. 

HatcHer, J. The plaiftiff obtained through the defendant two fire insurance 
policies which were written by foreign companies not admitted to transact business 
in this state. The plaintiff was unable to collect from the companies for a loss 
under the policies. In this action he seeks to hold defendant personally liable by 
virtue of section 53, c. 34, Code. The defense is that the defendant acted as agent 
for the plaintiff, and not for the insurance companies. The jury found for the 
defendant, and the trial court sustained the verdict. 

The defendant conducted a general insurance business under the name of “Lee 
Justice Insurance Agency.” The plaintiff testified that the defendant solicited this 
insurance; that after the policies were delivered, a bill was sent him for the pre- 
miums in the name of defendant’s agency for $102.85, which amount he paid di- 
rectly to the agency; and that when the loss occurred the defendant said he “would 
call up his man at Charleston that represented him and his company, and have the 
loss adjusted. The defendant was not a licensed fire insurance agent at that time, 
although he had formerly been one. He testified that he did not solicit fire insur- 
ance business, but merely wrote fire insurance: when requested to do so, as “an ac- 
commodation,” and that he did not solicit plaintiff, but wrote the policies at plain- 
tiff's request. He stated that he had procured a number of policies for other par- 
ties in the two companies, the premiums of which amounted to about $8,000. He ex- 
plained his connection with the companies by saying that their general agent in 
Philadelphia had written him that they “could place some outside business.” He 
detailed his system as follows: “When fellows would come for insurance, I would 
take the application and mail it to the companies and get policies for them.” He 
would then collect the regular premiums and deduct therefrom his commission. 
He admitted he did not tell plaintiff or any one else that he was acting as his agent 
instead of agent for the companies; that although he knew several months before 
the fire that the companies were not licensed in this state, he did not inform plain- 
tiff; that he had authority from the general agent of the two companies to adjust 
small losses and to sign its name “in case of a light transfer,” upon printed forms 
furnished for that purpose, which he had done; and that if he had not thought the 
companies all right, he “would not have been working for them.” He also admitted 
he had written a letter to the general agent of the two companies after the fire, in 
which he stated that the plaintiff was “talking all over town” about his failure to 
collect the policies, and that “he has caused me to lose several good prospects.” 
His explanation of that statement is: “So many people came in with policies even in 
casualty companies—and fire companies too—for cancellation, and I would have to 
pay back their money on them up to the amount of several hundred dollars, and 
that is what hurt me.” He further stated that since learning that the companies 
were not licensed in this state, he had not “written any business for them at all.” 

The statute above referred to is: “The agent of any insurance company of any 
other state or foreign government, which has not been admitted to transact business 
in this state, shall be personally liable upon all contracts made by or through him, 
directly or indirectly, for or in behalf of any such company.” 

[1, 2] An insurance agent is ordinarily defined as one appointed by an insurance 
company “to perform some act or acts in furtherance of the business of his prin- 
cipal. * * * Whether upon a given state of: facts one is or is not to be deemed the 
agent of the insurer has generally been held to be a question of law.” 16 A. & E. 
Ency. Law, p. 907; 32 C. J. p. 1052. Here the uncontradicted evidence shows that 
the general agent of the two companies had written defendant in regard to placing 
“outside business” for them; that he received and transmitted applications to them. 
delivered their policies to and collected premiums from the insured, adjusted small 
losses, signed transfers, and refunded premiums for them; that he not only had 
effected a large amount of insurance for them prior to plaintiff's loss, but had. 
“good prospects” for further insurance contracts, and that he regarded himself as 
“working” for them. His authority to perform these acts for them was express 
and is not even left to implication. That he was their agent is so apparent as to 
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need no further comment. Simons v. Vaughn & Blackwell, 165 Ky. 167, 177, 176 
S. W. 995; Price vy. Garvin (Tex. Civ. App.) 69 S. W. 985; 2 C. J. p. 419, § 1; 
21 R. C. L. p. 817. As their agent it is a well settled principle of law that he “can- 
not be considered in any sense as the agent of insured in any matter connected with 
the issuance of the policy.” 16 A. & E. Ency. Law, 909. 32 C. J. p. 1053, § 128; 
Deitz v. Providence-Washington Ins. Co., 31 W. Va. 851, 856, 8 S. E. 616 (13 Am. 
St. Rep. 909). That the defendant did not solicit the insurance in the first instance 
is of no evidential consequence. In a case under a statute similar to ours, the 
Supreme Court of Iowa pertinently said: 

“Now, while Giberson did not solicit the insurance in the sense of having 
importuned defendants to apply for it, he did procure the application within the 
meaning of the statute; for he received it, and at his request the policy was issued 
upon it. To hold otherwise would be to put an exceedingly narrow construction 
upon the words of the enactment, and one which in many cases would defeat the 
manifest legislative intent. The manner in which such business is transacted is 
known to all men. Prudent business-men and property-owners do not wait to be 
personally solicited before procuring insurance on their property, but their custom 
is to apply to the agent of some company or association engaged in the business 
of insurance; and, if the agent is a mere solicitor, their application is forwarded to 
some agent or officer having authority to accept or reject it. The statute was as 
certainly intended to apply to transactions of that kind as to those in which the 
agent procured the application by personal solicitation.” St. Paul, etc., Ins. Co. 
v. Shaver, 76 Iowa, 282, 286, 41 N. W. 19, 20. 

Under our statute the defendant is personally liable upon the insurance con- 
tracts in this case. See, generally, 32 C. J. p. 1001, § 38; Cooley’s Briefs on Ins. 
(2d Ed.) pp. 491 to 495. The verdict of the jury was therefore contrary to law, and 
will be set aside, and the judgment of the lower court sustaining it will be reversed. 

Reversed; verdict set aside. 


PARSLEY v. AZTNA FIRE INS. CO. 
SAME v. FIRE ASS’N OF PHILADELPHIA. 
(Nos. 6098, 6099.) 
Supreme Court of Appeals of West Virginia. May 7, 1929. 
148 Southeastern Reporter 206. 
(Syllabus by the Court.) 

INSURANCE—BINDING INSTRUCTION MUST BE BROAD ENOUGH TO 
PRESENT ALL MATERIAL PHASES OF ISSUE TO WHICH IT RE- 
I.ATES ON WHICH THERE IS SUFFICIENT EVIDENCE; BINDING 
INSTRUCTION TENDING TO MISLEAD JURY BY REASON OF WAR- 
ROWNESS IS ERRONEOUS. THOUGH CORRECT AS TO ONE OR 
MORE PHASES; INSTRUCTION ON RIGHT TO RECOVERY ON FIRE 
POLICY IGNORING ISSUE OF FRAUD AND MISREPRESENTATION 
HELD ERRONEOUS. 

\ binding instruction must be broad enough in its scope and effect to present 
all material phases of the issue to which it relates on which there is sufficient evi- 
dence. If by reason of its narrowness it obviously tends to mislead the jury, even 
theugh correct as to one or more phases of the case, it is error to give it to the jury. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

Error to Circuit Court, Wayne County. 

Separate actions by S. J. Parsley against the Aitna Fire Insurance Company, 
and against the Fire Association of Philadelphia, tried together. Judgments for 
plaintiff, and defendants bring error. Judgments reversed, verdict set aside, and 
new trial awarded. ; 

Vinson, Thompson, Meek & Renshaw and Fitzpatrick, Brown & Davis, all of 
Huntington, for plaintiffs in error. 

M. J. Ferguson, Wm. Earl Burgess, of Wayne, and J. E. Hammock, of Hunt- 
ington, for defendant in error. As 

Lirz, J. The plaintiff, S. J. Parsley, obtained a verdict and judgment of $1,750 
against the defendant in each of these cases (tried together) for loss by fire, 
August 30, 1925, of a store building and a stock of merchandise at Crum, W. Va., 
under a fire insurance policy dated July 28, 1925. : 

Misrepresentation by the plaintiff in securing the policies, and failure on his 
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part to comply with the iron safe clause, therein, are charged in the specifications of 
defense. The policies were issued through C. W. Thornburg and Robert E. Thorn- 
burg, of Huntington, doing business under the firm name of Thornburg Insurance 
Agency, as agents of defendants. Robert E. Thornburg and C. I. Thornburg, an 
employee of the Thornburg Insurance Agency, testify that Parsley stated to them 
at the time he applied for the insurance that he had never had “any fires.” C. W. 
Hutchinson, a business man of Huntington, says he was present and heard the 
statement. G. L. Pugh, a public stenographer, and Howard M. Welcher, assistant 
state fire marshal, testify Parsley stated to them in an interview at Huntington a 
short while after the fire that he did not remember of having been questioned by 
C. I. Thornburg or Robert E. Thornburg, at the time of applying for the insurance, 
concerning previous fires, but that to have told them he had never had any fires 
would have been true, because the properties lost in previous fires were in the name 
of William Parsley & Co,. a partnership, composed of his wife and son for whom 
he was manager. He denies emphatically the alleged representation to the Thorn- 
burgs and the statement attributed to him by Pugh and Welcher. The insurance 
companies having ascertained that Parsley had collected insurance on account of 
previous fires, the Thornburg Insurance Agency, at their direction, sent him notices 
by registered mail posted at Huntington, August 26, 1928, canceling the policies, 
under a provision therein authorizing cancellation after five days’ written notice to 
the assured. The notices remained in the post office at Crum until after the fire. 

The errors assigned involve in the rulings of the trial court, refusing to direct a 
verdict for the defendants, and granting an instruction in behalf of the plaintiff. 
The defendants insist that the peremptory instruction, requested in their favor, 
should have been granted on the ground that the misrepresentation charged against 
the plaintiff has been clearly established by the decided weight and preponderance 
of the evidence. This contention is based upon not only the evidence of Robert E. 
and C. I. Thornburg, C. W. Hutchinson, G. L. Pugh, and Howard M. Welcher, but 
especially alleged inconsistency between the testimony of the plaintiff in this record 
and his evidence given at a former trial. In brief of counsel for the defendants, it 
is stated: “This action was twice tried, the first trial resulting in the disagreement of 
the jury. Upon such first trial Parsley stated, with reference to such representations 
to the Thornburg Insurance Agency : 

“‘O. I mean, now, in words and substance, didn’t they inquire about whether 
or not von had had any fires?) A. Well, I never had no fires. 

“QO. I didn’t ask you that. Answer my question. (Question read.) A. I 
don’t remember that they did. 

““Q. Is vour recollection bad about that? 

““Q). Well, do you remember that you did not? A. No, sir, I don’t remember 
that I did or did not.’” 

This statement of counsel is evidently based upon cross-examination of the 
plaintiff as follows: 

‘Q. When you testified on your oath, in the first trial of this case weren’t you 
asked these questions and didn’t you make these answers: ‘I mean. now, in words 
or substance, didn’t they inquire about whether or not you had had any fires,’ and 
your answer was ‘Well, I never had no fires.’ ‘Q. I didn’t ask you that. Answer 
my question. A. I don’t remember that they did.’ Q. Is your recollection bad 
about that? Well, do you remember that they did not? A. No. sir, I don’t remem- 
ber that I did or did not.’ Now, is your recollection any better now than it was on 
the first trial of this case? A. They told me to come back after dinner. They told 
me they didn’t know whether they could write me or not. They never asked me no 
question like that. 

“Q. Well, didn’t you testify on the first trial of this case that you did not re- 
member whether they did or did not ask you any such questions as that? A. I 
don’t remember.” 

There is no other reference in the record to the testimony of Parsley at the 
former trial, and this examination does not show what his previous evidence was 
On the issue under consideration. 

_ The instruction for the plaintiff, complained of, reads: “The court instructs the 
jury, that in the absence of fraud and bad faith, the law requires of the insured 
only a reasonable and a substantial, and not necessarily a literal compliance, with 
the requirements of his policy, and if you believe from the evidence in this case, 
that the plaintiff in this case, reasonably and substantially complied with the re- 
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quirements of the two policies sued on, then you will find for the plaintiff for 
such amount as you believe him entitled to from the evidence, not exceeding the 
amount sued for in the declarations.” The instruction is criticized mainly on the 
ground that it ignores the issue of fraud and misrepresentation, and was therefore 
calculated to mislead the jury on the vital issue in the cases. The plaintiff argues 
that, under the rule requiring instructions to be read and considered together, the 
defect complained of is supplied by instructions, fully presenting the issue, given on 
behalf of the defendants. In view of the binding effect of the instruction, and the 
strong proof tending to establish the alleged fraud, there should be no indulgence in 
its favor. “A binding instruction must be broad enough in its scope and effect to 
present all material phases of the issue to which it relates on which there is suffi- 
cient evidence. If by reason of its narrowness it obviously tends to mislead the 
jury, even though correct as to one or more phases of the case, it is error to give it 
to the jury.” Graner v. Boring (W. Va.) 143 S. E. 232. 

The judgments are reversed, verdicts set aside, and new trials awarded the 
defendants. 

Judgments reversed; verdicts set aside; new trials awarded. 
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GULF REFINING CO. v. UNIVERSAL INS. CO. 
Circuit Court of Appeals, Second Circuit. Decided May 6, 1929. 
No. 278. 
32 Federal Reporter (2d) 555. 

1. INSURANCE—“GENERAL AVERAGE ADJUSTMENT” IS BINDING ON 
UNDERWRITERS IN CASE OF COMMON, AS WELL AS SEPARATE, 
OWNERSHIP OF SHIP AND CARGO. 

A “general average adjustment,” which involves apportionment of items 
as between general average and special charges, collection of funds from different 
underwriting interests, and distribution thereof according to adjustment, is bind- 
ing on underwriters, who stand in place of assured, in case of common, as well 
as separate ownership of ship and cargo. 

(For other cases, see Insurance, Dec. Dig. § 477.) 


6. INSURANCE—UNDERWRITERS SOLELY BENEFITED BY GENERAL 
AVERAGE SHOULD PAY CHARGES INCIDENT TO COLLECTION 
OF COMMISSION BY COMMON OWNERS OF VESSEL AND CARGO. 
Underwriters alone being benefited from general average, by reason of which 

common owners of vessel and cargo were put to expense of collecting commis- 

sions, underwriters should pay charges incident thereto. 

(For other cases, see Insurance, Dec. Dig. § 491.) 

7, INSURANCE—RULE THAT GENERAL AVERAGE SACRIFICE OR EX- 
PENSE BY ONE INTEREST CAN BE RECOVERED IN FULL FROM 
UNDERWRITERS THEREON AS PARTIAL LOSS, PERMITTING 
THEM TO COLLECT FROM OTHER INTERESTS BY SUBROGATION, 
DOES NOT APPLY TO INTERESTS COMMONLY OWNED. 

General rule that general average sacrifice or expense by one interest can 
be recovered in full from underwriters thereon as partial loss, permitting them to 
collect by subrogation in general average any contribution due from other in- 
terests, does not apply in case of common ownership of interests. 

(For other cases, see Insurance, Dec. Dig. § 477.) 


Appeal from the District Court of the United States for the Southern Dis- 
trict of New York. 


Libel by the Gulf Refining Company against the Universal Insurance Com- 


pany. Decree for libelant, and respondent appeals. Modified and affirmed as 
modified. 


3igham, Engler & Jones, of New York City (D. Roger Englar and M. P. 
Detels, both of New York City, of counsel), for appellant. 

Burlingham, Veeder, Masten & Fearey, of New York City (Van Vechten 
Veeder, of New York City, of counsel), for appellee. 

Before Manton, Swan, and Augustus N. Hand, Circuit Judges. 

MANtToN, Circuit Judge. A cargo shipped on the vessel Gulf of Venezuela, to- 
gether with the vessel, sustained a fire loss. The fire was extinguished with 
foamite and water, but only after considerable damage to both cargo and vessel. 
The vessel, cargo, and freight were separately insured by the appellee, who 
owned both cargo and vessel. The insurance covered fire and marine perils, 
including general average. Various underwriters, domestic and foreign, par- 
ticipated in the insurance, but the underwriters on the vessel were not the same 
as those of the freight or cargo. A general average statement was prepared 
by the average adjusters employed by the appellee for the purpose of making 
allowances and contributions, special charges, and particular average, payable 
by it or for the account of the vessel. cargo, and freight. respectively, or the 
underwriters thereon, as if belonging to separate owners. These amounts were 
ascertained, and the amounts payable or receivable by the several underwriters 
on account of the general and particular average and special charges collected 
were paid in full, except the collecting of the commissions which is in issue in this 
suit. The adjusters added to the general and specific charges the collecting 
commission of 214 per cent. of which the appellant’s share is $268.15. The appellant * 
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refused to pay the same, denying liability, for the reason that the assured 
owned both the vessel and cargo. 

[1] Because the ship and cargo were separately insured, they are as if 
separately owned, and there was need of a general average adjustment. It 
treated the interest, ship and cargo as if separately owned, for the underwriters 
stood in the place of the owner as to each interest, and received and paid the 
moneys collected and distributed as if there was diversity of ownership. A 
general average adjustment involves the apportionment of items as between 
general average and special charges, the collection of the funs from the dif- 
ferent underwriting interests, and the distribution of the same according to 
the adjustment made. A collection fee charged in the case of diverse owner- 
ship of interest is regarded as proper, and the question is whether, in the case 
of common ownership with diverse underwriting, a collection charge is improper. 
In the case of common ownership, adjustments differ in no respect for an 
adjustment properly made as between the several interests of cargo, ship, and 
freight, is binding on the underwriters. They stand in the place of the assured. 
When there is common ownership of the several interests, the adjustment is in 
effect in behalf of the underwriters themselves. 

[2] It has been the custom, and it is authorized by the law merchant, that 
a commission of 2% per cent. be paid for colle cting general average. In Barnard 

Adams, 10 How. 270, 13 L. Ed. 417, decided in 1850, the Supreme Court said: 

“The 2% per cent. allowed for collecting the general average rests upon the 
usage and custom of merchants and average brokers. It is a duty arising 
out of the unforeseen disaster, and resulting directly from it. Usually there are 
contributions to be paid out, as well as received, by the shipowner. It is a 
troublesome duty, not embraced in their obligation as mere carriers. The usage 
is therefore not unreasonable. The objection, that is paying the owners for 
merely collecting their own debt, is founded on the accidents or peculiar 
circumstances of this case, and does not affect the general principle on which 
this usage is based.” 

Five years later, in Sturgis v. Cary, 2 Curt. 382, Fed. Cas. No. 13,573 (1885), 
Mr. Justice Curtis, sitting at circuit, considered an exception to a master’s re- 
port which raised the question of whether the owners of a vessel were entitled 
to charge among the items to be contributed for in general average a commission 
of 2% per cent. on the amount of general average loss to be paid to the owners 
of the vessel and conferred as a compensation for collecting the contributory 
shares. After referring to Barnard v. Adams, supra, as to the legal useage in 
Boston not to allow such a charge, and answering the argument that in Barnard 

Adams a commission was allowed because of a local usage in New York, he 
said: 

“IT must take it therefore to be settled, by an authority which is binding on 
this court, that under the general law merchant the shipowner has the right 
to make this charge, and upon this state of the law, a question, not without 
difficulty arises in this case: it is whether the local usage in Boston, not to 
allow such a charge, can control the rights of these complainants. * * * 
And where the usage is so general that the parties must be presumed to have 
contracted in reference to it, or where it so affected the subject-matter of the 
contract, that both were reasonably bound to know the usage, their consent 
to be bound by it and to waive the rule of law is implied in many cases.” 

And after quoting from Mr. Justice Story (1 Story, Eq. Jur. § 490), speaking 
of general average, he said: 

“It is true, this rule is said by the Supreme Court to rest upon the usage 
and custom of merchants and average brokers. But the same might be said 
of a large part of those rules of the commercial law which are as well settled 
and as constantly administered by the Courts, as any statutes enacted by the 
legislature. It seems to me also, that if, as the Supreme Court declare, it is 
a duty thrown on the shipowner, by the common disaster, to collect and pay 
the contributions, a usage not to indemnify him for discharging this trouble- 
some duty, would not be consistent with the principle which requires contri- 
bution to be made, and it would be difficult to sustain its reasonableness. * * * 
But the practice of merchants to make and receive compensation for services 
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by a fixed rate of commission is almost universal, and must be deemed to be, 
on the whole, just and equal in its general operation, or it would not have thus 
obtained.” 

[3] Thus for 75 years the custom to make this charge for collection and 
share in general average continued; and as Williston on Contracts, § 649, points 
out: 

“Usage derives its efficacy from the assent thereto of parties to the trans- 
action; custom derives its efficacy from its adoption into the law, and when once 
established is binding, irrespective of any manifestation of assent by parties 
concerned. Usage is, therefore, of importance only in consensual agreements, 
since it is the assent of the parties which gives it its force. Custom, on the 
other hand, may be of importance in any department of the law.” 

[4-6] It is. authoritatively settled that general average depends upon the 
event of a common sacrifice for the benefit of all who are or may be interested 
in the voyage—not upon the existence of different contributory subjects. Con- 
tribution is a consequence. Neither the absence of a cargo nor the common 
ownership of vessel and cargo will affect the application of the principle of gen- 
eral average. Potter v. Ocean Ins. Co., 3 Sumn. 27, Fed. Cas. No. 11,335: La 
Fonciere Compaigne, etc., v. Dollar, 181 F. 945 (9th C. C. A.); Risley v. In- 
surance Co. of North America, 189 F. 529 (2d C. C. A.). At bar, collection was 
made from underwriters as if the vessel and cargo were separately owned. The 
general average statement determined the debts due from each set of under- 
writers. Allowances were made to cargo underwriters, to which the vessel under- 
writers had to contribute, and their allowances were made to the vessel, to 
which cargo underwriters had to contribute. Both purposes were accomplished 
by the general average statement, and collections were necessarily made from 
both sets of underwriters. Each benefited pro rata by the general average 
sacrifice. Necessarily, the owners were put to the expense of collecting com- 
missions by reason of this general average, and, inasmuch as the underwriters 
alone benefited from the general average, they should pay the charges inci- 
dental thereto. 

[7] Nor are Greely v. Insurance Co., 9 Cush. (Mass.) 415, and Montgomery 
y. Insurance Co. [1902] 1 K. B. 74, contrary authorities. These cases recognize 
the rule that, where there is common ownership of ship and cargo, the under- 
writer on any one of the interests may receive credit from any contribution due 
from the other interests. The general rule is that a general average sacrifice 
or expense by an interest can be recovered in full from the underwriters on such 
interest as a partial loss permitting the underwriters to collect by subrogation 
in general average any contribution due from the other interests. But in the 
case of common ownership of interests this cannot be done, because there can 
be no subrogation of the claim of the insured against himself. There must 
first be a general average adjustment in such cases, and the claim against the 
underwriter is for the general average. Thus appellee recovered below merely 
the general average expense; that is, the collection charged in the adjustment. 

[8] A commission is allowed on the special charges of $4,265.07, which 
amounts to $106.63. This item should be excluded, because it is on a special 
charge. General average may not be charged against the special interest for 
whose benefit this charge was incurred. The decree will be modified, by de- 
ducting therefrom the appellant’s share it is obliged to contribute to the general 
average as to the $106.63. 

As thus modified, the decree is affirmed. 
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ACCIDENT 


BARNETT v. TRAVELERS’ INS. CO. OF HARTFORD, CONN. 
Circuit Court of Appeals, Eighth Circuit. April 9, 1929. 
No. 8308. 
32 Federal Reporter (2d) 479. 

1. INSURANCE—INSURER’S LIABILITY FOR ACCIDENTAL DEATH 
HELD LIMITED TO DEATH OCCURRING WITHIN 90 DAYS, UNDER 
POLICY REQUIRING THAT DISABILITIES RESULT WIT HIN THAT 
TIME, AND LISTING DEATH AS DISABILITY. 

Accident policy limiting recovery for disabilities to those resulting from acci- 
dental injuries within 90 days, including loss of life in schedule of disabilities, held 
to limit insurance company’s s liability for death to death occurring within 90 days of 
accident, though characterization of death as disability may not be strictly accurate, 


and policy provided that in the event of death the principal sum should be paid to 

insured’s wife. 

(For other cases, see Insurance, Dec. Dig. § 467.) 

2. INSURANCE—PLAINTIFF IN ACTION ON POLICY MUST PLEAD 
FACTS BRINGING CASE WITHIN TERMS THEREOF. 

Plaintiff in action on insurance policy must plead facts sufficient to bring case 
within terms of policy in order to recover. 

(For other cases, see Insurance, Dec. Dig. § 629[1].) 

3. INSURANCE—WHERE PLAINTIFF DISCLOSED BY HER PLEADING 
THAT DEATH OCCURRED BEYOND TIME LIMIT OF ACCIDENT 
POLICY, INSURER DID NOT WAIVE THAT DEFENSE BY FILING 
GENERAL DENIAL. 

Where plaintiff in action on accident policy disclosed by her pleading that in- 
sured’s death cccurred beyond time limit fixed in policy contract, insurance company 
was not required to repeat that matter in its answer and did not’ waive that defense 
by mere filing of general denial. 

(For other cases, see Insurance, Dec. Dig. § 640[3].) 

Appeal from the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Action by Sarah B. Barnett against the Travelers’ Insurance Company of 
Hariford, Conn. Judgment for defendant, and plaintiff appeals. Affirmed. 

William R. Gentry, of St. Jouis, Mo. (M. F. Watts, of St. Louis, Mo., on the 
brief), for appellant. 

Frank H. Sullivan, of St. Louis, Mo. (James ‘s Jones, Lon O. Hocker, Eu- 
gene H. Angert, and James C. Jones, Jr., all of St. Louis, Mo., on the brief), for 
appellee. 

Before Van Valkenburgh and Cotteral, Circuit Judges, and Scott, District 
Judge. 

VAN VALKENBURGH, Circuit Judge. April 1, 1906, the Travelers’ Insurance 
Company, appellee, issued to one Harry K. Barnett a policy of accident insurance 
whereby it insured him “against bodily injuries, effected directly and independently 
of all other causes, through external, violent and accidental means (suicide whether 

sane or insane is not covered), as specified in the following schedule: 

“Schedule of Indemnities. 

“If any one of the following disabilities shall result from such injuries alone 
within ninety days from the date of accident the Company will pay in lieu of any 
other indemnity. 

Part A. Single Payments. In One Payment. 

For Loss of Life , i Pale sf The Principal Sum 

For Loss of Both Hands by severance at or above the wrist oe eeeeese. The Principal Sum 

For Loss of Both Feet by severance at or above the ankle The Principal Sum 

For Loss of One Hand at or above the wrist and One Foct at or above the 
ankle (by severance) veeeeceeseeee The Principal Sum 

For Loss of Entire Sight of Both Eyes, if irrecoverably lost ....... .. The Principal Sum 

For Loss of Either Hand by severance at or above the wrist ; _.... Y% of Principal Sum 


For Loss of Either Foot by severance at or above the ankle : . % of Principal Sum 
For Loss of Entire Sight of One Eye, if irrecoverably lost ........ ¥% of Principal Sum 


“The Payment in any such case shall end this policy.” 
The principal sum of the policy in the first year was $5,000, and with 5 per 
cent. increase annually for ten years it amounted to $7,500.00. It was in full force 
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and effect by renewal on the 26th day of August, 1925. On that day the insured 
suffered an accident which ultimately resulted in his death. In an operation upon 
the nose of decedent the operator cut into an artery which was found in an unex- 
pected place, due, perhaps, to a previous operation upon the septum. This acci- 
dent resulted in recurring hemorrhages, from one of which death ensued on the 
28th day of November, 1925. Other clauses in the policy material to this discussion 
are the following: 
“Part D. Special Indemnity. 

“If the death of the Insured shall be caused by sunstroke, effected through ex- 
ternal, violent and accidental means, independently of all other causes, within ninety 
days from the date of exposure, the Company upon proof thereof, will pay the 
Original Principal Sum provided hereunder for fatal bodily injuries. 

“Part E. Surgical Benefits. 

“If injuries covered by this Policy shall within ninety days from the date there- 
of necessitate an operation named in the Schedule of Operations, by a surgeon, 
the Company will pay as specified in the Schedule, in addition to the indemnity 
herein provided, but such payment shall not be made for more than one operation 
as the result of any one accident. If injuries are sustained, which shall not re- 
sult in death or other disability, but which shall require surgical treatment other 
than specified in the Schedule of Operations, the Company will pay the amount 
actually expended for such treatment, but not exceeding the single indemnity for 
one week. 

“In event of death the principal sum insured shall be paid to Mrs. Sarah B. 
Barnett (wife) (the Beneficiary) if surviving, otherwise to the executors, admin- 
istrators, or assigns of the Insured.” 

Appellant brings suit for the principal sum of $7,500. For answer appellee filed 
a general denial. Its defenses are twofold: (1) That death was the result of ac- 
cident and pre-existing disease in combination, and therefore not within the terms 
of the policy; (2) that death did not occur within such period as to be covered 
by the policy. We find it unnecessary to consider the first of these defenses. 

[1] It is contended by appellant that death is not a “disability,” and therefore 
that the provision of the policy limiting liability to death within 90 days of the ac- 


cident does not apply. She relies for recovery upon the later clause, to wit, “in 
event of death the principal sum insured shall be paid to Mrs. Sarah B. Barnett 


(wife) etc.” It is obvious that this last clause has relation only to the designation 
of a beneficiary. It is not declaratory of the conditions of liability. If, then, the 
clause first above quoted does not govern, there is no provision in the policy cover- 
ing death except through sunstroke. 
_ it is true that, as declared by the Supreme Court of Missouri (Bellows v. 
Travelers’ Ins. Co., 203 S. W. 978), “this provision is a solecism.” It is not strictly 
accurate to characterize death as a disability, but it is in this sense, undoubtedly for 
economy of language and space in the policy, that provision was made for indem- 
nity in case of death. There is no uncertainty as to the meaning intended. In a 
later clause we find this expression: “Death or other disability.” As said in Inter- 
state Business Men’s Accident Association v. Dunn, 178 Ky. 193, 198 S. W. 727, 
6A. L. R. 1333: “The association had the right in any clause of its policy to give 
well-understood words a broader meaning than their natural and ordinary import 
would imply, by specifying what meaning they should have in the contract or what 
acts they should include, and this is what the association did in its insuring clause.” 
This was concededly a policy limiting indemnity for the death or other dis- 
ability mentioned, to occurrence within ninety days of the accident. In this case 
that limit was exceeded by four or five days. This court has sustained a similar 
clause in accident policies and has limited the recovery accordingly. McKinney v. 
General Accident Co., 211 F. 951. It is there said: “Where the terms of a con- 
tract are unambiguous and their meaning is plain, they must be held to mean what 
they clearly express, and no room is left for construction.” 
_ See also the holdings of this court in the following cases: Hawkeye Commer- 
cial Mens’ Association v. Christy, 294 F. 208-213, 214; New Amsterdam Casualty 
ah oe Ins. Co., 4 F.(2d) 203-208; Commonwealth Casualty Co. v. Aichner, 18 
ASC \ 
_ [2, 3] The contention that appellee has waived this defense by the mere filing 
of a general denial is without merit. It was incumbent upon appellant to plead facts 
sufficient to bring her within the terms of the policy. In so doing she disclosed 


a 
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that death occurred beyond the limit fixed in the policy contract. In such case, it 
was neither necessary nor required that appellee should repeat in its answer. 
The judgment is affirmed. 


ETNA LIFE INS. CO. v. ALLEN et al. 
Circuit Court of Appeals, First Circuit. April 9, 1929. 
No. 2295. 
32 Federal Reporter (2d) 490. 
1. INSURANCE—WEIGHT OF EXPERT EVIDENCE IN ACTION ON AC- 
CIDENT POLICY WAS FOR JURY. 
In action on accident insurance policy, weight of expert evidence was for jury. 
(For other cases, see Insurance, Dec. Dig. § 668[1].) 


2. INSURANCE—IN ACTION ON ACCIDENT POLICY, EVIDENCE WAR- 
RANTED JURY’S FINDING THAT INJURY RECEIVED IN AUTO- 
MOBILE ACCIDENT, AND NOT DISEASE, CAUSED DEATH. 

In action on accident insurance policy, evidence held sufficient to warrant jury 
in finding that injury received in automobile accident was cause of death, as against 
contention that death was caused by disease. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


3. INSURANCE—INSTRUCTION THAT ACCIDENT POLICY DID NOT 
COVER DEATH FROM ACCIDENT, IF BACTERIAL INFECTION WAS 
LINK IN RESULTANT CHAIN DRAWING VICTIM TO DEATH, HELD 
PROPERLY REFUSED. 

In action on accident insurance policy, instruction in effect that policy did not 
cover death from accident, if bacterial infection was one link in resultant chain 
drawing victim to his death, held properly refused, as in effect nullifying death 
clause of policy. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


4. INSURANCE—“CAUSED,” IN CLAUSE THAT INSURANCE SHOULD 
NOT COVER ACCIDENT CAUSED DIRECTLY OR INDIRECTLY, 
WHOLLY OR PARTLY BY BACTERIAL INFECTIONS, MEANT RE- 
SULTING DIRECTLY AND INDEPENDENTLY OF ALL OTHER 
CAUSES IN DEATH. 

“Caused,” as used in clause that insurance should not cover accident, injury, 
disability, death, or other loss caused directly or indirectly, wholly or partly, by 
bodily or mental infirmity, ptomaines, bacterial infections, except as pyogenic infec- 
tions which shall occur simultaneously with and through an accidental cut or wound, 
or by any other kind of disease, held to mean resulting directly or independently of 
all other causes, etc., in death. 

(For other cases, see Insurance, Dec. Dig. § 466.) 


5. INSURANCE—ACCIDENT POLICY AND AUTOMOBILE E SUPPLEMENT 
HELD TWO CONTRACTS, RUNNING, ONE TO INSURED’S ESTATE, 
AND THE OTHER TO INSURED’S MOTHER. 

Where insurer issued to insured an accident policy payable to his estate, and 
an automobile supplement covering injuries sustained while riding in a private 
automobile, and making insurance payable to insured’s mother, policy and supple- 
ment were two contracts, running, one to insured’s estate, and the other to his 
mother. 

(For other cases, see Insurance, Dec. Dig. § 179.) 

6. INSURANCE—WHERE PLAINTIFFS RECOVERED ON ACCIDENT 
POLICY, ALLOWANCE, AS PART OF PLAINTIFF’S COSTS OF EX- 
on FEES UNDER STATUTE HELD PROPER (Rev. St. Me. c. 118, 


Where plaintiffs recovered in action on accident insurance policy in which ex- 
pert witnesses testified, court’s allowance, as part of plaintiffs’ costs, of expert fees, 
under Rev. St. Me. c. 118, § 9, held proper. 

(For other cases, see Insurance, Dec. Dig. § 675.) 

Morris, District Judge, dissenting. 


Appeal from the District Court of the United States for the District of Maine; 
John A. Peters, Judge. 
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Action by Fred H. Allen, administrator of the estate of Arthur N. Dority, and 
others, against the Aftna Life Insurance Company. From the judgments, defendant 
appeals. Affirmed. 

William B. Mahoney, of Portland, Me. (William H. Gulliver, of Portland, 
Me., on the brief), for appellant. 

Carl C, Jones, of Portland, Me. (Bradley, Linnell & Jones, of Portland, Me., 
and Percy T. Clarke, of Stonington, Me., on the brief), for appellees. 

Before Johnson and Anderson, Circuit Judges, and Morris, District Judge. 

ANpERSON, Circuit Judge. The main question before us is whether the insur- 
ance company was, on all the evidence, entitled to directed verdicts. In 1925 the 
appellant issued to Arthur N. Dority an accident policy, and an automobile supple- 
ment, insuring Dority, “subject to the provisions, conditions, and limitations herein 
contained, against loss resulting, directly and independently of all other causes, 
from bodily injuries effected during the term of the policy solely through acci- 
dental means as follows’: For loss of life, $6,000 under the original policy, pay- 
able to his estate; and under the automobile supplement, while riding in a private 
automobile, a like sum payable to his mother, the plaintiff in the second suit. 

Dority was the owner and manager of an automobile salesroom and garage in 
Ellsworth, Me. He was a strong, healthy man, 37 years old, weighing about 180 
pounds, and had never been ill. On September 3, 1927, while riding in the rear 
seat of an automobile about 11 o’clock at night, the car was tipped over toward 
the left, breaking the glass and wrecking the body. He was thrown against the 
side of the car, bruising his shoulder and pushing his arm violently against his 
left side and (in some way not shown) spraining his right wrist. The next morn- 
ing he sent for a local doctor, told him of the accident, and wanted his shoulder 
examined, “to see if he had broken any bones.” The doctor testifies that “his left 
shoulder was swollen and showed black and blue on the point of the shoulder. 
** * He complained of some pain in his side, underneath his shoulder and arm. 
* * * He said, when the car tipped over on the side, he went over against the side 
of the car and hit his arm and pushed the arm against the side—as near as he could 
explain the reason for the trouble in the side.” His temperature was then 99 de- 
grees. On September 6 “the shoulder was still lame and swollen. He complained of 
the pain in his side, and under the shoulder blade. * * * He seemed nervous. * * * 
He was uneasy.” On September 9 “his shoulder was swollen more, and he com- 
plained of more pain; he was more nervous and restless.” On September 14 “he 
complained of much more pain in his shoulder. The shoulder was swollen more, and 
he said he felt mean all over. * * * He could not get up to dress himself, and it was 
hard for him to feed himself with it: to use that arm. Why, he seemed to be much 
more nervous at that time. He couldn't collect himself so much. He said he felt 
chilly, and sweat nights some.” His temperature was then 102. 

In the light of the event—death—and of the experts’ theories, this evidence that 
he had chills and night sweats before September 14 becomes of much significance. 
A little later the night sweats were so severe that “you could almost wring water 
ont of his night clothes.” He lost about 20 pounds in weight. He was weak. “He 
seemed to be going down hill.” The right wrist swelled badly. His doctor was 
puzzled about the case. 

_ In short, the evidence warrants, perhaps requires, a finding that from the time 
of the accident on September 3 until his death on October 30, he was progressively 
a very sick man. The attending physician testified that in his opinion the cause of 
his death was “heart trouble, following the iniury’—from “the automobile acci- 
dent.” On the day of the death the absence of his nhysician led to calling in an- 
other doctor. who, not familiar with the history of the case, certified the cause as 
broncho-pneumonia; apparently not an unreasonable diagnosis on the symptoms 
then obvious. 

There was evidence that the insurance company denied liability. but demanded 
on December 21, 1927, the exhumation of the body and an autopsy. This was agreed 
to, and took place on January 16, 1928, 11 weeks’ after the death. The body had 
hot been embalmed ; when exhumed, the face was covered by mould. The autopsy 
disclosed evidence which, in the general opinion of the doctors, tended to show 
that the immediate cause of Dority’s death was acute endocarditis, or inflammation of 
the lining of the aortic valve of the heart. 

The case then became a battle of experts—five, hesides the attending physician. 
In general, the experts for the appellant attributed the death of Dority to a bacterial 
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infection, possibly originating in one tonsil, in which were found “two crypts” con- 
taining “a yellow pus-like material,” which (as defendant’s experts said) happened 
coincidently or, subsequently to the accident to get into the blood stream and thus to 
the heart, with fatal results. The plaintiff's experts doubted this theory, as the 
so-called disease of the tonsils was nothing but the common condition of tonsils in 
a healthy man, at most an inactive disease; they argued that, assuming infection, it 
might have come from the teeth (which were not examined), or from a sinus, the 
middle ear, the colon, the bladder, etc. The answer of one expert on cross-exam- 
ination may fairly be said to sum up many pages of their theorizing: “We have 
no actual proof of what did actually occur there.” 

This statement as to what was ascertained by an autopsy on a body exhumed 11 
weeks after death is highly credible, and may well have influenced the jury in their 
finding that the real cause of Dority’s death was the accidental injury suffered on 
September 3. The lengthy and conflicting views as to “traumatic endocarditis,” 
“traumatic neurosis,” “ulcerative endocarditis,” “rheumatic endocarditis,” “neuritis,” 
“psychic shock,” etc., in connection with Dority’s progress toward death, may have 
seemed to the jury to bear little or no relation to the issue of fact submitted to 
them. This is in effect admitted by the greatest of our modern medical scientists, 
whose modesty in describing what they do not know is at least equal to their just 
pride in the great achievements of their profession during the last 50 years. There 
was not even expert agreement as to bacteria being the means or immediate cause 
of the death. The defendant’s leading expert, the medical examiner, testified: 

“Then, September 12th to 14th started the new picture of the cedema, the swell- 
ing of the shoulder and of the hand; that represented, as I have tried to explain, 
either a delivery of toxins from a focus or a delivery of bacteria. I don’t know 
which.” 

“X-Q. 57. Well, if it was a delivery of bacteria, in your opinion whether or 
not that was the same bacteria that caused the endocarditis ? 

“A. I am inclined to believe they were, if they were bacteria. On the other 
hand, I am inclined from recent work, showing the production of toxins by this 
group, to attribute it probably to the delivery of toxic products, rather than bac- 
teria. The work with reference to this is confusing,” etc. 

[1] The weight (or lack of weight) of all this theorizing was for the jury. 

We turn now to the appellant’s main contention—for directed verdicts, on the 
ground that it conclusively appeared that Dority died of bacterial infection, and 
that the appellant is let out by the following condition or limitation in the policy: 

“C. This insurance shall not cover accident, injury, disability, death, or other 
loss caused directly or indirectly, wholly or partly, by bodily or mental infirmity, 
ptomaines, bacterial infections (except pyogenic infections which shall occur simul- 
taneously with and through an accidental cut or wound), or by any other kind of 
disease.” 

For present purposes, the crucial word in this condition “C” is “caused.” 

The court instructed the jury: 

“Now, if it should happen, in any case of death under an accident policy, that 
there was a disease present, and also an accident, and if the disease—if the accident 
aggravated the disease, and the death was due to both combined, there can be no 
recovery because the policy says the company is liable only as a result of an acci- 
dent. If it occurred partly or wholly in connection with any disease, the company 
is not liable.” 

He read from the Shryock Case (C. C. A.) 73 F. 774, cited to him, and relied 
upon by the defendant: 

“The burden of proof was upon the defendant in error to establish the facts 
that William B. Shryock sustained an accident, and that that accident was the sole 
cause of his death, independently of all other causes. If Shryock suffered such an 
accident, and his death was caused by that alone, the association agreed by this 
certificate to pay the promised indemnity. But if he was affected with a disease or 
bodily infirmity which caused his death, the association was not liahle under this cer- 
tificate, whether he also suffered an accident or not. If he sustained an accident. but 
at the time it occurred he was suffering from a pre-existing disease or bodily in- 
firmity, and if the accident would not have caused his death if he had not been affect- 
ed with the disease or infirmitv, but he died because the accident aggravated the 
effects of the disease, or the disease aggravated the effects of the accident, the ex- 
press contract was that the association should not be liable for the amount of this. 
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insurance. The death in such a case would not be the result of the accident alone, 
but it would be caused partly by the disease and partly by the accident, and the 
contract exempted the association from liability therefor.” 

“Tf the death was caused by a disease which was not the result of any bodily 
infirmity or disease in existence at the time of the accident, but which was itself 
caused by the external, violent and accidental means which produced the bodily in- 
jury, the association is equally liable to pay the indemnity. In such a case the 
disease is an effect of the accident, the incidental means produced and used by the 
original moving cause to bring about its fatal effect, a mere link in the chain of 
causation between the accident and the death, and the death is attributable, not to 
the disease, but to the causa causans,—to the accident alone.’ ” 

“Those two quotations are taken from cases submitted to me by the defendant, 
and I regard them as correct statements of the law. Now to apply them in this 
case: Here we have the disease that caused this man’s death. If that disease was 
solely caused by the accident the company is liable. If that disease was not solely 
caused by the accident the company is not liable. So it brings us right back to the 
condition before the occurrence of the disease. The doctors agree that that is an 
infectious or germ disease.” 

[2] It will be noted that these instructions assume that the immediate cause or 
occasion of Dority’s death was a bacterial infection from some source. After 
appropriate caution that all questions of fact were for the jury, whatever opinion 
thereon the court might express, the judge stated his disagreement with the argu- 
ment of plaintiff's counsel that the “testimony of the layman is to be relied upon so 
much here, in contrast with that of the doctors.” But we think the jury were, as 
already noted, at liberty to disregard the conflicting and highly speculative theories 
of the experts, and to conclude that the causa causans of the death was the acci- 
dent, effecting its fatal result in undetermined ways. It cannot be denied that the 
processes of life and of death are still, in their essential nature, unfathomed mys- 
teries; that health and sickness are phenomena, the causes of which frequently re- 
main unknown. The jury knew that Dority was hurt and died; they were war- 
ranted in finding that the hurt was the cause of his death, without also finding that 
the theory of bacterial infection, as a link between the hurt and his death, was es- 
tablished. 

The court’s plain ruling that the plaintiff could not recover unless the accident 
was the sole cause of death, independently of all other causes, was, after the main 
charge, at the defendant’s request, repeated as follows: 

“If you find that at the time of the accident Arthur N. Dority was suffering 
from chronic tonsilitis, or had in his body a focus of infection of the type which 
would cause the ulcerative endocarditis, and you find that the accident would not 
have caused his death, but for the existence of the chronic tonsilitis or other 
focal infection, then the plaintiff cannot recover. 

“If you find that at the time of the accident Arthur N. Dority was suffering 
from a focal infection, and the effect of the accident and the focal infection to- 
gether contributed to his death, then the plaintiff cannot recover. It will explain 
further in regard to that, which I suppose is understood thoroughly by you, that in- 
fection as an independent cause of death is not covered by that accident policy, 
unless the infection came through a cut or wound in the body. But so far as I 
know there is no evidence here making that applicable. There is no claim here 
that an infection came through a cut or wound in the outside of the body. There is 
a claim that that bacteria came from a certain source and attacked the heart, and 
it was caused to do so by the accident. Now the fact that bacteria was present as 
one of a chain of circumstances doesn’t except the defendant from liability if it 
Was entirely caused to have that effect by the accident. 


_ “The plaintiff is required to satisfy you that as a matter of reasonable prob- 
ability the death resulted from accidental causes as defined in the policy, and it is 
not sufficient if the evidence relating to the cause of death results only in con- 
jecture, and I instruct you that testimony as to the possibility of death being 
caused by the accident is not sufficient to warrant a verdict in favor of the plaintiff. 
The plaintiff must satisfy you that as a matter of reasonable probability the 
death resulted solely from accidental means within the meaning of the language in 
the contract, as I have defined to you. No question about about.” 

[3,4] These repeated instructions fully covered the defendant’s rights. To rule, 
as the defendant requested, that the policy did not cover death from accident, if 
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a bacterial infection was one link in the resultant chain drawing the victim to his 
death, would fall little short of nullifying the death clause of the contracts. 
“Caused” as used in the condition C, supra, means no more than the language in the 
main clause, supra, “resulting directly and independently of all other causes,” etc., in 
death. The instructions excluded death from any cause except the accident. To 
go further and instruct the jury, as the defendant in effect requested, that possible 
bacterial infection was a step between the causing injury and the resultant death, 
would transmute mere conditions into causes. In one aspect every death is “caused” 
by heart failure. But in most cases involving human rights the real question is: 
What caused the heart to fail? Insurance companies cannot avoid liability under 
their contracts by confusing, through the speculative theorizing of experts, cause, 
condition, and effect. The exception under C, supra, does not add to or subtract 
from the fair meaning of the crucial provision of the contract that the loss (death) 
must result, “directly and independently of all other causes, from bodily injuries 
effected solely through * * * accidental means.” Kerns v. AXtna Co. (C. C. A.) 
291 F. 289, 292. The court’s instructions excluded all causes except the accident; 
it could not go further and direct verdicts, without usurping the functions of the 
jury. 

A review of the analogous cases would not be useful. Enough to observe that 
we find no case which, on fair analysis, supports the defendant’s contention. Com- 
pare 6 Cooley’s Briefs on Ins. (1928 Ed.) pp. 5299, 5305, 5355, and cases cited; 
Thompson y. Columbian Nat. Life Ins. Co., 114 Me. 1, 95 A. 229. 

Defendant’s minor exceptions call for but brief comment. The contention that 
plaintiff's are barred because of the admitted failure to file formal proof of loss is 
without merit. There was plenary evidence for the jury of waiver; the court's 
rulings on this point were sufficiently favorable to the defendant. 

[5] The court was correct in ruling that the policy and the supplement were 
two contracts running, the one to the estate, the other to the mother. 

A highly technical contention of error in excluding the affidavit of a prospective- 
ly absent witness, after full opportunity was given to obtain the presence of the 
witness at the trial, calls for no discussion. 

[6] The court’s allowance as part of plaintiff’s costs of expert fees under R. S. 
Me. c. 118, § 9, was correct. Compare Primrose v. Fenno (C. C.) 113 F. 375; 
Michigan Aluminum Foundry Co. v. Aluminum Co. of America (C. C.) 190 F. 903. 

The other assignments of error plainly involve no reversible error. Act 1919, 
40 Stat. 1181; USCA Title 28, § 391. 

The judgments of the District Court are affirmed, with interest and costs. 

Morris, District Judge, dissents. 


WESTERN CASUALTY CO. v. AARONS. (No. 12284.) 
Supreme Court of Colorado. May 6, 1929. 
Rehearing Denied May 27, 1929. 

277 Pacific Reporter 811. 

- 1, INSURANCE—ACCIDENT POLICY ISSUED TO PERSON OVER 60 
YEARS OF AGE IN VIOLATION OF PROVISION OF POLICY WAS 
NOT VOID AB INITIO. 

Accident policy insuring person over 60 years of age in violation of provision of 
policy was not void ab initio, since the age limit provision was a restriction for the 
insurer’s benefit and could be waived or ignored, making the policy voidable rather 
than void. 

(For other cases. see Insurance, Dec. Dig. § 372.) 

2. INSURANCE—INSURER ACCEPTING PREMIUMS AFTER BECOMING 
AWARE THAT INSURED HAD REACHED AGE LIMIT WAIVED 
RIGHT TO AVOID POLICY. 

Insurer, having accepted premiums on accident policy over a period of years 
and after it was aware that insured had arrived at age of 60 years, thereby waived 
its right to avoid policy, pursuant to provision that it did not cover any person over 
60 years of age. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

3. INSURANCE—INSURED FAILING FOR 12 YEARS TO ASCERTAIN 
AND NOTIFY INSURER THAT SHE WAS OVER AGE LIMIT COULD 
NOT ASSERT POLICY WAS VOID AND RECOVER PREMIUMS. 


Insured under accident policy, having for a period of 12 years failed to ascer- 
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tain provision of policy relating to age limit, and failing during such period to notify 
insurer that she was not in fact of the age stated in application, and having received 
benefits of insurance during such period, was without right to assert policy was void 
and to recover premiums paid thereunder. 

(For other cases, Insurance, Dec. Dig. 198[5].) 

Error to County Court, City and County of Denver; George W. Dunn, Judge. 

Action by Surriee S. Aarons against the Western Casualty Company. Judgment 
for plaintiff, and defendant brings error. Reversed. 

Fred R. Wright and Gail L. Ireland, both of Denver, for plaintiff in error. 

Harry A. Feder, of Denver, for defendant in error. 

Moore, J. Parties are referred to as in the lower court. Plaintiff, assignee of 
one Fannie M. Parker, had judgment against the defendant for $120, being the 
amount paid to defendant on account of premiums for 12 years on an accident in- 
surance policy. 

On August 14, 1915, Fannie M. Parker, in her application for insurance, re- 
presented that she was 54 years old. Pursuant thereto a policy was issued to and 
accepted by Fannie M. Parker, who paid premiums thereunder for a period of 12 
years. Thereafter this suit was instituted to recover the amount of said premiums 
paid, the claim being that she was 60 years old when the policy was issued and that 
the policy was void because it contained a provision that “this policy shall not 
cover any person under the age of 16 years nor over the age of 60 years.” Plaintiff 
received two dividends of $10 each, which were applied upon said premiums pur- 
suant to the provisions of said policy. The policy contained a provision that the 
application indorsed thereon is made a part thereof. The case does not involve 
any question of fraud on the part of the insurance agent who took the application. 

[1] Plaintiff contends that the policy was void ab initio. The claim is bad. The 
“60-year age limit” provision of the policy is a restriction for the company’s benefit 
and may be waived or ignored. The policy is voidable and not void. Prudential 
Ins. Co. v. Hummer, 36 Colo. 208, 84 P. 61; German American Ins. Co. v. Hyman, 
42 Colo. 156, 94 P. 27, 16 L. R. A. (N. S.) 77; Security Benefit Ass’n v. Talley, 78 
Colo. 358, 241 P. 721; Germania Life Ins. Co. v. Klein, 25 Colo. App. 326, 137 P. 73. 

[2,3] The company, having accepted the premiums over a period of years and 
after it was qware that the insured had arrived at the age of 60 years (assuming the 
age set forth in the application to be correct), thereby waived its right to avoid the 
policy. Having warranted that she was 54 years of age, having paid the premiums 
thereon for 12 years, having accepted dividends thereunder, having failed to ascertain 
the provisions of the policy for a period of 12 years, having failed during said period 
to notify the company that she was not in fact 54 years old at the time of the is- 
suance of said policy and was in fact at said time 60 years of age, and having re- 
ceived the benefits of said insurance during said period, she cannot now assert that 
said policy was void and that she is entitled to the premiums paid thereunder. 

On these questions the following citations are controlling: Erickson v. Knights 
of Maccabees, 71 Colo. 9, 203 P. 674; New York Life Ins. Co. v. Fletcher, 117 U. 
S. 519. 6 S. Ct. 837, 29 L. Ed. 934: 1 C. J. 419; 10 R. C. L. 691. 

Therefore, under the facts and the law, plaintiff- was not entitled to recover. 
The judgment is reversed. 

Reversed. 

Whitford, C. J., and Butler and Burke, JJ., concur. 


BRENNAN v. EASTERN CASUALTY INS. CO. 
Supreme Judicial Court of Maine. June 4, 1929. 
146 Atlantic Reporter 341. 

1. INSURANCE—WAIVER OF CONDITION THAT POLICY LAPSED ON 
FAILURE TO PAY MONTHLY PREMIUM IN ADVANCE, AND ON 
REINSTATEMENT COVERED ONLY ACCIDENT OR ILLNESS 
OCCURRING MORE THAN 10 DAYS AFTER REINSTATEMENT, HELD 
NOT SHOWN. 

__ Evidenct held insufficient to show insurer’s waiver of condition of policy that, 

if monthly premium was not paid in advance, policy lapsed and could be reinstated 

by payment of overdue premium if accepted by insurer, in which case subsequent 
accidental injuries or illness were covered only if occurring more than 10 days after 
date of such acceptance 

(For other cases, see Insurance, Dec. Dig. § 665[8]} 





548 The Insurance Law Journal, Vol. 73 [Sept., 1929 


2. INSURANCE—EVIDENCE HELD NOT TO SHOW PAYMENT APPLIC- 
ABLE TO PREMIUM FOR MONTH FOLLOWING MONTH OF RE. 
MITTANCE. 

Evidence in action on accident insurance policy, insured’s contention being 
that monthly premium was applicable to month following that in which it was 
remitted, held untenable, in view of evidence that his receipts showed insurer's 
application of each monthly payment to which he made no objection. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—PERIOD OF GRACE FOR PAYMENT OF MONTHLY 
PREMIUM ON SICKNESS AND ACCIDENT POLICY IN FORCE 
THREE CONSECUTIVE MONTHS CANNOT BE CLAIMED AFTER 
LAPSE IN ANY OF THREE PRECEDING MONTHS. 

Under accident policy providing that, policy having been in force for period of 
three consecutive months, insured would be allowed 10 days of grace within which 
to pay premiums due monthly in advance, during which grace period policy remained 
in force, insured cannot claim benefit of such period of grace in paying monthly 
premium where his policy had been allowed to lapse during any one of preceding 
three months. 

(For other cases, see Insurance, Dec. Dig. § 357.) 


4. INSURANCE—ACCEPTANCE OF OVERDUE PREMIUM WITHOUT 
— OF INSURED’S ILLNESS HELD NO WAIVER OF 
LAPSE. 

Acceptance of overdue premium on sickness and accident policy without knowl- 
edge that insured was ill is no waiver of lapse, since insurer does not waive 
breach when it does not have full knowledge of facts and consequences of waive. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 


5. INSURANCE—PROVISIONS FOR LAPSE OF ACCIDENT AND SICK- 
NESS POLICY ON NONPAYMENT OF PREMIUMS ARE BINDING 
ABSENT PROOF OF WAIVER 
The express provisions as to lapse for nonpayment of premium of policy of 

accident and sickness insurance of which insured had full knowledge ‘must be held 

binding, where the evidence is insufficient to show waiver. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 

Report from Supreme Judicial Court, Androscoggin County. 

Action by William A. Brennan against the Eastern Casualty Insurance Com- 
pany. Case reported to the Supreme Judicial Court by the presiding justice at the 
close of the evidence. Decree for defendant. 

Argued before Wilson, C. J., and Dunn, Sturgis, Barnes, Pattangall, and 
Farrington, JJ. 

Herbert E. Holmes, of Lewiston, for plaintiff. 

Frank P. Preti, of Portland, for defendant. 

Witson, C. J. An action to recover sick benefits under an insurance policy 
issued by the defendant company. The evidence was taken out before the jury, 
but at the close of the evidence it was reported to this court by the justice presiding. 

The defense is that the policy was not in force at the inception of the 
plaintiff's illness. The policy was issued on March 31, 1924, and by its terms 
insured the plaintiff from 12 o’clock noon on said March 31st to 12 o’clock noon 
on the following day, and for such further time as the premiums paid by the insured 
as therein agreed should maintain it in force. 

By the terms of the policy the premiums were made payable monthly m 
advance on the Ist day of each month in the amount of $3.85. If the premium 
was not paid as provided, the policy lapsed, but could be reinstated by the pay- 
ment of the overdue premium, if accepted by the company When reinstated, how- 
ever, it covered only accidental injuries thereafter sustained, and such illness as 
occurred more than ten days after the date of acceptance. If'the next premium 
became due within the ten days and was not paid, the policy again lapsed, and no 
liability on the part of the company accrued until again reinstated. 

During a period of eight years while the plaintiff had carried similar policies 
with the defendant company, he had permitted his policy to lapse more or less 
frequently and often for several months, and then was permitted by the company 
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to reinstate it by merely paying a monthly premium. The evidence, therefore, does 
not present a case of all premiums in arrears having been paid from the inception 
of the policy. 

In the fall of 1926 and spring of 1927, the plaintiff permitted the policy on 
which this action is brought to lapse for a period of eight months, or from 
September, 1926, to May, 1927. On May 20, 1927, the plaintiff sent the company a 
check for the monthly premium of $3.85, which was accepted on May 23d, and, 
according to the receipt given, was applied by the company in payment of the 
premium for the month of May. 

On May 26, 1927, the plaintiff testified that he mailed a letter to the company, 
a copy of which was received in evidence and in which he says that his receipt 
stated the premium forwarded was accepted for the month of May, and that prem- 
iums were due the Ist of the month. If this was the case, he requested that his 
payment of May 20th be applied on the June premium; or if not so applied, that 
protection begin when his check was received. The company denied receiving this 
letter. At least no reply was made. 

Payments of the monthly premium were afterward made by the plaintiff as 
follows: June 3d, July 5th, August 3d, September 22d, October 4th, and November 
Ist. The plaintiff was taken ill on October 3, 1927, and his period of disability 
lasted until November 17th. It is for the benefits accruing during this period, if 
the policy was in force on October 3d, that this action is brought. 

[1] Three questions. are raised for the consideration of this court: First, 
the plaintiff claims that the defendant had by custom waived the provision of the 
policy requring the premiums to be paid in advance on the Ist day of the month. 
The evidence does not sustain this claim. The policy expressly provides that the 
company may accept the premium, if not paid on the Ist day, with certain con- 
ditions as to nonliability for illness occurring within ten days of the acceptance of 
the payment. There is nothing to indicate that overdue premiums on this policy 
had ever been accepted by this company other than upon the conditions contained 
in the policy. The evidence does not disclose that the defendant ever paid benefits 
accruing during one of the periods while the policy had lapsed, except for illness 
originating while it was actually in force, or held out any inducement to the 
plaintiff that the payment of an overdue premium reinstated the policy from the 
Ist of the month in which it was paid. When the plaintiff paid one month’s 
premium on May 20, 1927, it is clear from his testimony and the letter written 
May 26, 1927, to the company that he understood he was reinstating the policy 
from the date of payment, unless the company accepted it for the premium due 
on June Ist. 

[2] Secondly, the plaintiff contends that by reason of the failure of the 
company to reply to the plaintiff’s letter the defendant should be held to have 
applied the premium paid on May 20th to the payment due June Ist, and there- 
fore the payments made in June, July, August, September, and October paid in 
advance the premiums due on the Ist day of the month following the payment, so 
that the policy was in force at the inception of the plaintiff’s illness on October 
3d. 

This contention cannot be sustained. The plaintiff gave no direction for the 
application of the premium when he sent it on May 20th. Even if the company 
received the letter of May 26th, and the evidence lacks the probative force to 
warrant such a finding against the direct denial of the defendant, the evidence 
clearly indicates that the company did not apply it on the June premium, and that 
the plaintiff must have known it was not so applied, and acquiesced in the defend- 
ant’s application of this and the later payments to the month in which they were 
paid. 7 
_ The plaintiff's receipts show that the payment made on Mav 20th was applied 
in payment of the May premium; the June payment, on the June premium; the 
July payment, on the July premium; the August payment, on the August premium ; 
the September paymest, on the September premium; and the October payment, on 
the October premium. No objection to this application was made by the plaintiff 
during all this time. The plaintiff must be held to have assented to the application 
of the payments made by the company. 

In fact, the plaintiff in his letter indicated his acceptance of whatever action 
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the company might take by requesting that, if not applied on the June premium, 
protection start from day check was received, or May 20th. 

His policy, therefore, lapsed July 1, August 1, and on September 1, 1927, and 
was not reinstated in September until the 22d day. The payment made on 
September 22d, however, extended the policy only to October Ist, when the next 
payment became due, and would not cover iliness occurring after October Ist, 
unless the October premium was paid when due. 


The policy lapsed again on October Ist, and was not reinstated again until 
October 4th, unless the plaintiff's third contention can be upheld, viz.: That the 
policy having been in force for a period of three consecutive months, the plaintiff 
under part 14 of the policy had ten days of grace within which to pay the premiums 
due on the Ist day of October, and during which ten days the policy remained in 
force. If this contention is sustained, the payment on October 4th being within the 
ten-day period, the policy did not lapse on October 4th and November Ist continued 
in force during all the period of the plaintiff’s disability. 

[3] Neither can this contention be sustained. The three consecutive months 
that result in the ten days of grace must be three months in which the policy is 
continuously in force. If allowed to lapse during any one of the three months next 
prior to the month in which the ten days of grace is claimed, no period of grace 
results. 

This follows from a reasonable intendment of such a provision. It is not rea- 
sonable that the parties intended that payments made long after they were due 
would give equal privileges with a strict compliance with the terms of the policy 
in making payments. Such a provision obviously was made to encourage prompt 
payments and not to promote laxity. That this is the true construction is also ap- 
parent when part 14 is considered in connection with other provisions of the policy. 

Part 3 of the policy provides: “For each consecutive month immediately preced- 
ing the date of the accident that this policy shall have been maintained in continuous 
force, one per cent shall be added to the original amount provided for any loss un- 
der Part 2 sustained by the Insured, but all such additions shall never exceed fifty 
per cent of such original amount.” 

Bearing in mind that the benefits under part 3 are conditioned upon the policy 
being “maintained in continuous force,” it is clear from the terms of part 14 of the 
policy, in which appears the provision for the ten days of grace for the payment of 
premiums after the policy has been in force for three consecutive months, that the 
ten days of grace is also conditioned upon the policy being in force continuously 
for the period named. Under part 14, if the condition is complied with, policy con- 
tinues in force during the ten days of grace, “except as to the benefits granted 
under part 3.” If the three consecutive months of life in part 14 as a condition for 
the period of grace does not mean continuous life without a lapse then the 
exception in part 14 of the benefits under part 3 is meaningless, since under part 3 
the benefits do not accrue unless the policy has been continuously in force for 
consecutive months, which obviously means without a lapse, unless the lapse has 


been waived, as, of course, it may be, and the policy treated as in force during all 
the period. 


This policy, however, cannot be held to have been continuously in force during 
the three months prior to October Ist. The entire history of the transactions be- 
tween the plaintiff and the company in relation thereto is contrary to such an under- 
standing between them. The plaintiff had been accustomed to allow the policy to 
lapse for months and then by the payment of a single premium reinstate it without 
paying any of the premiums in arrears. The defendant company could not tell, if 
a payment was not made when due, whether the policy would be reinstated during 
that month or six months later. The policy by its express terms in case of rein- 
statement applies only to future accidents and illness occurring more than ten days 
after the acceptance of the payment. Greenwaldt v. United States Health & Ac- 
cident Ins. Co., 52 Misc. Rep. 353. 102 N. Y. S. 157. The plaintiff knew what the 
provisions were as to the effect of the payment of overdue premiums. A payment 
after the 1st day of the month, therefore, under this policy if accepted by the com- 
pany, cannot be held ipso facto to reinstate the policy in continuous force from the 
lst day of the month in which it was paid. , 

The plaintiff in the case at har, therefore, was not entitled to ten days’ grace tor 
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making the October payment, since for no month during the twelve last past had it 
been continuously in force. 

It may be urged, however, that the insurance company gave no adequate benefits 
in return when it accepted an overdue premium on the 20th or 22d of the month, 
unless it thereby is held to have waived the lapse and the policy is held to be in force 
from the Ist of the month; neither did the insured lose anything by its being rein- 
stated as of the date of payment, unless he was then ill or suffering from an injury, 
except the possible right to have the period of grace under part 14 and the increased 
benefits under part 3. In every instance under this policy the plaintiff in case an 
overdue payment was accepted received protection against future accidents or ill- 
ness occurring after ten days and until the next payment became due. 

We think this case must be distinguished from the Bruzas Case, 111 Me. 308, 89 
A. 199. In that case, the insured had paid up all premiums in arrears, and his premi- 
um for the month during which he fell ill was paid in advance. His policy was, 
therefore, in force at the inception of his illness. In the case at bar, the insured 
never paid his back premiums and his policy was not in force at the inception of 
his illness. In the cited case, it is true, the premium of the month following the 
inception of his illness, while due on the lst day was not paid until the 24th; the 
insurance company, however, as the court held, knew of his prior illness when it 
accepted the premium and also accepted and retained overdue premiums for 
succeeding months. The court held under these circumstances that, having 
accepted and retained the premiums with full knowledge of the facts as to 
the illness of the insured, it should not be freed from liability, and that the 
acceptance of the overdue premiums was a waiver of the lapse, and the 
policy must be held to have been continuously in force as to that illness from 
the Ist day of the month in which hé was taken ill. To have held other- 
wise in that case would result in the retaining of premiums with no benefits accru- 
ing for sickness, as the policy provided that no benefits accrued for illness origin- 
ating before the expiration of thirty days after the acceptance of an overdue pre- 
mium. Under the policy in the case at bar, illness criginating after ten days from 
the acceptance of the overdue premium is covered. The waiver in the Bruzas Case 
we think could not have been extended to illness occurring during a period of lapse, 
of which illness the company had no knowledge when it accepted the overdue pre- 
miums. In other words, the policy was in continuous force only as to the particular 
illness of which the company had notice. 

[4] It is clear that, when the defendant company in the case at bar accepted 
the October premium, it had no knowledge that the plaintiff was ill and so was not 
apprised of the consequences in case it waived the lapse. An insurer cannot be held 
to waive a breach on the part. of the insured when it does not have full knowledge 
of the facts and the consequences of such waiver. Chasson v. Sovereign Camp of 
Woodmen, 127 Me. 151, 142 A. 61: Handley v. Ins. Co., 127 Me. 361, 143 A. 465. 

[5] There being no facts shown that entitled the plaintiff in this case to claim 
that by making payments after they were due a lapse was waived and the policy 
should be treated as in continuous force, the parties must be held to be bound by the 
express term of the policy of which the plaintiff admitted he had full knowledge 
(Conway v. Phoenix Mut. Life Ins. Co., 140 N. Y. 79, 83, 35 N. E. 420; Gagne v. 
Massachusetts Bonding & Ins.Co., 78 N. H. 439, 101 A. 212), and an overdue pre- 
mium accepted merely reinstated the policy as to future accidents and illness oc- 
curring after ten days. 

Though by the terms of the policy the acceptance of a renewal premium on the 
Ist dav of the month was optional with the company, its acceptance only extended 
the policy into the future. It had no effect on the past, except under circumstances 
creating an estoppel or constituting a waiver of the provisions of the contract, which 
do not exist in this case. 

The policy not being in force when his illness began. no benefits. therefore. ac- 
crued to the plaintiff under it by reason of such illness hy the navment made No- 
vember Ist. Greenwaldt v. United States Health & Accident Ins. Co., supra; 
Gagne v. Massachusetts Bonding & Ins. Co., supra. 

Judgment for the defendant. 
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LEVERETT v. CONTINENTAL CASUALTY CO. (No. 92.) 
Supreme Court of Michigan. June 3, 1929. 
225 Northwestern Reporter 515. 

1. INSURANCE—UNDER PROVISION FOR PAYMENT OF PREMIUMS 
BY ORDER ON PAYMASTER, INSURED PERFORMED DUTY BY 
LEAVING SUFFICIENT AMOUNT IN HANDS OF EMPLOYER TO 
MEET PREMIUM INSTALLMENTS. 

Where payment of premium on accident insurance policy was provided for 
by order given by insured to paymaster to deduct premiums from insured’s wages, 
duty of insured is usually fully performed if he leaves sufficient amount in hands of 
his employer to meet installments as they fall due, and insured is under no obligation 
to see that premium reaches insurer, but it devolves on insurer to present orders 
for payment as installments fall due and also to notify insured of a nonpayment as 
prerequisite to right to insist on forfeiture therefor. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 


2. INSURANCE—INSURER FAILING TO MAKE DEMAND FOR PAY- 
MENT OF PREMIUM AS REQUIRED HELD ESTOPPED FROM SET. 
TING UP FORFEITURE FOR NONPAYMENT OF PREMIUMS. 
Under accident insurance policy issued to employee pursuant to which em- 

ployee gave order to paymaster to deduct premiums from wages, held, that in- 

surer’s failure to make demand for payment of premiums as they fell due, which 
insurer was required by contract to do, estopped insurer from setting up defense 
for forfeiture for nonpayment of premiums. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

3. INSURANCE—PAYMASTER TO WHOM INSURED GAVE ORDER TO 
DEDUCT PREMIUMS FROM WAGES HELD NOT AGENT OF IN- 
SURED TO PAY PREMIUMS AND KEEP POLICY IN FORCE. 
Paymaster to whom insured as part of accident insurance contract gave order 

to deduct premiums from wages was not agent of insured to pay premiums and 

keep policy in force, but merely had authority to deduct from wages sums 
stated. 

(For other cases, see Insurance, Dec. Dig. § 360[4].) 

4. INSURANCE—PROVISIONS REGARDING INSURED’S AGE MAY BE 
WAIVED. 

Provisions in insurance policy regarding age of insured may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 

5. INSURANCE—INSURER ACCEPTING PREMIUM, AFTER KNOWING 
FROM RECORDS INSURED PASSED AGE LIMIT, HELD ESTOPPED 
FROM ASSERTING TERMINATION OF POLICY BY AGE LIMIT. 
Under accident insurance policy having no definite term to run, and provid- 

ing it should not cover any person over age of 60 years, held that, where insurer, 
having knowledge from its records of insured’s age, accepted premiums on policy 
after insured reached age of 60, it was estopped from raising question of ter- 
mination of policy by age limit, since extension of policy, once effected, consti- 
tuted an indefinite continuance which required cancellation by notice or default 
to bring it to an end. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Error to Circuit Court, Kalamazoo County; Geo. V. bai an aon 

Action by Elsie Leverett against the Continental Casualty Company. Judg- 
ment for defendant and plaintiff brings error. Reversed, with directions. 

Argued before the Entire Bench, except Sharpe, J. 

Earl L. Burhans and David Anderson, both of Paw Paw, for appellant. 

Mason & Sharpe, of Kalamazoo, for appellee. 

Freap, J. George Leverett and his son, George Clark Leverett, were section 
men on the Michigan Central Railroad near Kalamazoo. Each had an accident 
insurance policy with defendant, the father’s taken in September, 1925, with pre- 
mium of $2.65 per month, and the son’s in May, 1926, with monthly premium 
of $2.95. As part of the contract, each gave an order to the railroad paymaster 
to deduct the premiums from his wages for one year and thereafter until insured 
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should notify the insurer in writing to discontinue the policy. Each month de- 
fendant serit the paymaster a list of premiums to be deducted from wages, with 
names of the insured and numbers of policies. The deductions were admitted 
to defendant, less a commission it allowed the paymaster. The policies had no 
definite expiration date, but were to continue as long as the premiums were paid 
unless sooner terminated by notice of cancellation or certain loss not pertinent 
here. 

The father was injured in June, 1926, and did not return to work until Janu- 
ary 1, 1927. In the report to defendant of this injury, he gave the date of his 
birth as January 9, 1867. The policy provided that it should not cover any per- 
son over the age of 60 years. The policy also provided that any premium due 
and unpaid could be deducted from payment of loss. In settling with Leverett 
on March 2, defendant deducted premiums to carry his policy to February 24, 
1927, about six weeks beyond his sixtieth birthday. About the time of settle- 
ment, defendant entered cancellation of the father’s policy on its books on the 
ground it had expired by age limit. It gave him no notice of termination. 

The son quit work for the railroad company on March 15, 1927. Up to that 
time his premiums had been paid through paymaster’s deductions. On April 2 he 
mailed a money order to defendant for his premium, but gave it no notice that ne 
had terminated connections with the employer. He paid no more premiums, 

Defendant billed the paymaster for the son’s premiums in April and May. 
For some undisclosed reason the paymaster deducted the premiums from the 
father’s wage account and remitted to defendant, which credited them on the son’s 
policy. It did not appear that the father had any knowledge of such credit. His 
wages were variable. If credited to the father, the May premium would have 
carried his policy in force to June 24. 

On June 12 the father met with an accident. July 2 he filed notice of claim. 
Defendant, apparently under the impression that claimant was the son, sent the 
latter a check for $40 on August 16. August 20 the father died from the injury. 
Proofs of loss were forwarded and defendant denied liability on che ground that 
the policy was not in force at the time of injury because the premiums had not 
been paid. 

This suit was brought to recover on the father’s policy for his death from 
accident. In plea and notice, defendant took the position that th2 policy had 
been canceled and was void because of failure of the insured to pay the premiums. 
By amended notice, it raised the further point that the insurance was not in force 
because the insured was over 60 years of age when the injury occurred which 
resulted in his death. 

[1] The contract consisted of the policy, the application, and the paymaster’s 
order. Where payment of premium is so provided, “the duty of insured is usu- 
ally fully performed if he leaves a sufficient amount in the hands of his employcr 
to meet the installments as they fall due, and the insured is under no obligation 
to see that it reaches the hands of the insurer. It devolves upon the insurer to 
present the orders for payment as the installments fall due, and also to notify 
insured of their nonpayment as a prerequisite to the right to insist on a for- 
feiture therefor. The policy is forfeited where the insured, during the period in 
which the premium is payable, earns no wages, or his earnings are insufficient to 
pay the premium. The same result follows where he withdraws all of his wages 


before the order is presented for payment, or countermands the order before its 
payment.” I C. J. 410. 


Lyon v. Travelers’ Ins. Co. of Hartford, Conn., 55 Mich. 141, 20 N. W. 829, 
54 Am. Rep. 354, followed by Johnson v. Fidelity & Casualty Co., 184 Mich. 406. 
151 N. W. 593, L. R. A. 1916A, 475, urged by plaintiff as controlling, and Geddes 
v. Ann Arbor Railroad Employees’ Relief Ass’n, 178 Mich. 486, 144 N. W. 828, 
relied on by defendant, are illuminative, but not decisive. They involved instances 
where the failure to pay the premiums was due to the employer’s fault. In the 
Lyon Case the court planted its decision, holding the insurer liable, on the ground 
“that payment of the premium will be presumed and deemed to have been made 
out of the fund provided and assigned to the company for that purpose, until 
notice of nonpayment is given to the insured.” To clear a misapprehension which 
seems to have arisen, it should be said that the original record in the Lyon Case 
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discloses no other “assignment” of wages than the order set out in full in the re- 
port. 

In the Geddes Case, where the insured’s wages were not variable, but were 
fixed, his receiving his full pay was held notice to him that the premium had not 
been paid. Notice of nonpayment of the premiums cannot be imputed to Leverett 
because his wages were variable, his policy had been continued beyond his six- 
tieth year and no notice of termination given him, amounts were actually taken 
out of his wages in the manner he contracted for, and, while he apparently re- 
ceived his full wages for March, subsequent deductions were made and the policy 
provided reinstatement on acceptance of a iater premium. 

[2] At bar, the failure to collect the premiums on the father’s policy was due 
not to the employer, but to defendant’s owa neglect to make demand for them in 
accordance with its contractual obligation to do so, implied from acceptance of the 
order, the manner agreed upon for payment, and the custom of collection. De- 
mand would have been followed by payment. Defendant’s failure to make demand 
estopped it from setting up the defense of forfeiture for nonpayment of pre- 
miums. Cotten v. Fidelity & Casualty Co. (C. C.) 41 F. 506; Pacific Mut. Life 
Ins. Co. v. Walker, 67 Ark. 147, 53 S. W. 675. 

[3] The paymaster was not, as contended by defendant, the agent of the in- 
sured to pay his premiums and to keep his policy in force. Under the contract 
he was merely given authority to deduct from Leverett’s wages the sums stated 
in the order. He was not an agent for any other purpose, and defendant was not 
relieved by his mistake from the obligation to make demand in accordance with 
its own contract. Leverett having provided funds in accordance with the con- 
tract, and the fault for noncollection having been defendant’s the premiums must 
be deemed to have been paid at the time they were due. 

The court submitted to the jury the question of Leverett’s age and the jury 
found he was 59 on January 9, 1927, upon testimony claimed by defendant to be 
entirely incompetent. Regardless of whether it was competent, we think the verdict 
was against the weight of evidence, and defendant's liability should be considered 
on the hypothesis that insured was 60 years old at the time of injury. 

[4] Plaintiff claims defendant is estopped from raising the question of termi- 
nation of the policy by age limit. Defendant relies on Ruddock v. Detroit Life Ins. 
Co., 209 Mich. 638, 177 N. W. 242, where it was held that a cause of loss, ex- 
pressly excepted by the terms of the policy, cannot be included in it by waiver 
and estoppel arising after the loss. Here the claimed waiver and estoppel oc- 
curred before loss and the provision relied on was not a cause of loss. The age 
limit merely marked the time of expiration. Provisions regarding age of insured 
may be waived. 45 C. J. 135; Hause v. Standard Accident Ins. Co., 172 Mich. 59, 
137 N. W. 694. 

[5] Defendant’s representative testified that it extended policies to the age of 
65 in certain cases by attaching a rider thereto and that its extension of Leverett’s 
policy for six weeks was in pursuance of its option to carry the insurance beyond 
the policy age. Having knowledge from its records of his age as he claimed it 
to be, as defendant insists, and as we assume it was; having accepted premiums 
on the policy beyond its time limit, made no complaint to Leverett of his age, 
given him no intimation of termination, or that the extension was limited, or that 
the excess time was not within the contract; and Leverett having continued to 
permit the withdrawal of his wages in the manner provided by his contract with 
defendant, and having considered the policy in force, a clear case of estoppel is 
presented on the facts. As the policy had noedefinite term to run, the extension, 
once effective, constituted an indefinite continuance which required cancellation by 
notice or default to bring to an end. 

Defendant contended the extension was not effective because of the policy pro- 
vision that no change in it should be valid without the written approval of the 
president or secretary. If effective in any case to prevent estoppel, the provision 
cannot do so in this instance, because the officers were chargeable with notice of 
the company’s records (14a C. J. 488), upon which appeared the extension beyond 
the age limit. They had the same obligation to give notice of cancellation to ter- 
minate the policy as had any other officer. 

Both parties moved for a directed verdict. Judgment was finally entered for 
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defendant. Plaintiff's bill of particulars has excessive items of $60, specific irf- 
demnity, and $5 annual increase. 

The judgment will be reversed and one directed to be entered on the verdict 
for plaintiff in the sum of $1,190.10, with costs. 

North C. J. and Fellows, Wiest, Clark, McDonald, and Potter, JJ., concur. 


HART v. NORTH AMERICAN ACC. INS. CO. (No. 27914.) 
Supreme Court of Mississippi, Division B. May 20, 1929. 
122 Southern Reporter 471 
(Syllabus by the Court.) 
1. PLEADING—PLEADING MUST BE CONSTRUED MOST STRONGLY 
AGAINST PLEADER. 
A pleading must be construed most strongly against the pleader. 
(For other cases, see Pleading, Dec. Dig. § 34[4].) 
2. INSURANCE—TERMS OF ACCIDENT POLICY SHOULD BE UNDER- 
STOOD IN PLAIN, ORDINARY SENSE. 
Terms used in an accident insurance policy should be understood in their plain, 
ordinary, and popular sense, rather than in a philosophical and scientific sense. 
(For other cases, see Insurance, Dec. Dig. § 146[2].) 


3, INSURANCE—WHERE MULE, ON WHICH INSURED WAS RIDING 
AND WHICH WAS HITCHED TO WAGON, STUMBLED, PRECIPITA- 
TING INSURED TO GROUND, INJURY WAS NOT COVERED BY 
POLICY PROVIDING INDEMNITY FOR WRECKING OF HORSE- 
DRAWN VEHICLE IN OR ON WHICH INSURED IS RIDING OR 
DRIVING. 

Where insured, at time of accident, was hauling logs on log wagon drawn by 
team of four mules and was riding one of mules which stumbled, precipitating 
insured to ground and dragging him some distance after falling, accident was not 
covered by policy providing indemnity for injury caused by wrecking of private 
horse-drawn vehicle in or on which insured is riding or driving, since neither the 
log wagon nor the team was wrecked and insured was not riding or driving in or 
on the log wagon, and his beneficiary could not recover for his death resulting from 
accident. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Warren County; E. L. Brien, Judge. 
Action by Lillian Hart against the North American Accident Insurance Com- 
pany. From a judgment dismissing the action, plaintiff appeals. Affirmed. 

‘ Henry, Canizaro & Henry and Brunini & Hirsch, all of Vicksburg, for ap- 
pellant. 

Dabney & Dabney, of Vicksburg, for appellee. 

\NDERSON, J. Appellant brought this action in the circuit court of Warren 
county against appellee on an accident insurance policy, issued by appellee to James 
T. Hart, the husband of the appellant, to recover the indemnity provided in the 
policy for the death of her husband, which, by the terms of the policy, was pay- 
able to appellant. Appellee demurred to appellant’s declaration, which demurrer 
the court sustained, and appellant declining to plead further, a final judgment was 
— dismissing the suit, from which judgment appellant prosecutes this ap- 
peal. 


The provisions of the policy upon which the solution of the question involved 
depends follow: 

“This policy provides indemnity for Loss of Life, Limb, Sight, or Time by 
Accidental Means, as herein limited and provided. No. 6357161, North American 
Accident Insurance Company, * * * does hereby insure James Thomas Hart, age 
52 of Vicksburg, Mississippi, (hereinafter referred to as the Insured) subject to 
the limitations and conditions herein contained, against Death or Disability result- 
ing directly, independently, and exclusively of all other causes from bodily injuries 
effected solely through external, violent, and accidental means during the term 
of this policy and sustained by the Insured in the manner following: 

“Paragraph 2. By the wrecking of a taxicab, public omnibus, automobile stage, 
private automobile, or private horse-drawn vehicle, in or on which the insured is 
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riding or driving, provided that such conveyance is not being used in a racing or 
speed contest, or for a criminal purpose, or to escape the consequences of an il- 
legal or criminal use or arrest by vested authority; or by a policeman or a member 
of a volunteer or paid fire department, while on duty.” 

And in paragraph 4, under General Provisions, we find: “No indemnity will 
be paid for loss of life, limb, or sight caused by the other means or under other 
conditions than those set forth therein.” 

The manner in which the insured was injured, from which injury he died, is 
set out in the declaration in the following language: “That the said Insured, James 
Thomas Hart, deceased, on Thursday, the 13th day of September, 1928, while on 
the State Highway just east of Vicksburg, and driving at that time a four mule 
team attached to a log wagon, he, the said deceased, James Thomas Hart, was 
riding one of the mules which was drawing the said log wagon, when the saddle 
stirrup broke as the animal on which he was riding stumbled and wrecked the 
team, and precipitated the said deceased to the ground, dragging him some distance, 
and thereby resulting in his injury and death.” 

[1-3] Under the principle that a pleading must be construed most strongly 
against the pleader, appellant’s declaration made this kind of case. The insured 
was hauling logs on a log wagon drawn by a team of four mules, riding, at the 
time of the accident, on the right-hand tongue mule while driving the team. The 
mule on which the insured was driving stumbled, causing one of the stirrups of the 
saddle on which he was riding to break, precipitating him to the ground and drag- 
ging him some distance after falling. The injuries caused by the fall resulted 
in his death. There is no charge in the declaration that the wagon was wrecked. 
It does charge that the team was wrecked but is silent as to what constituted 
the wrecking of the team, unless it was the mere stumbling of the mule on which 
the insured was riding. In other words, the declaration is entirely silent as to 
whether the wagon or the team drawing it was wrecked, except the allegation, as 
stated, that the stumbling of the mule on which the insured was riding wrecked 
the team. The log wagon was a “private horse-drawn” vehicle. 

Section 2 of the policy provides indemnity for an injury caused by the “wrect- 
ing * * * of a private horse-drawn vehicle, in or on which the insured is riding or 
driving.” Italics ours.) 

There are two questions argued, namely: (1) Was the log wagon wrecked; and 
(2) was the insured riding or driving in or on it? “The terms used in an accident 
insurance policy should be understood in their plain, ordinary, and popular sense 
rather than in a philosophical or scientific sense.” Richards v. Standard Accident 
Insurance Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R., 1183. Applying that principle 
to the policy here involved, we think it plain that neither the log wagon nor the 
team that was drawing the wagon was wrecked; and, furthermore, that when the 
insured received his injury, he was not riding or driving in or on the log wagon. 

It follows from these views that there was no liability on the policy. 

Affirmed. 


RANSFORD v. NATIONAL PROTECTIVE INS. ASS’N. (No. 20703.) 
St. Louis Court of Appeals. Missouri. May 7, 1929. 
16 Southwestern Reporter 663. 

1. INSURANCE—INSURANCE CONTRACT MUST BE CONSTRUED AC- 
CORDING TO PLAIN, ORDINARY MEANING OF WORDS, UNLESS 
APPARENT THEREFROM THAT BOTH PARTIES INTENDED DIF- 
FERENT CONSTRUCTION. 

While terms of insurance policy, open to different constructions because of in- 
harmonious provisions, must be most strongly construed against insurer and in 
favor of insured, insurance contract, like other contracts, must be construed 
according to plain and ordinary meaning of words employed, unless it appears 
from four corners thereof that both parties intended that they should be under- 
stood in different sense. 


(For other cases, see Insurance, Dec. Dig. § 146[2].) 
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3. INSURANCE—POLICY INSURING AGAINST ACCIDENTAL DEATH, 

SUBJECT TO LIMITATIONS “HEREIN CONTAINED,” HELD TO LIM- 

IT RECOVERY FOR DEATH FROM GUNSHOT WOUND, NOT SPE- 

CIFICALLY COVERED TO AMOUNT PAYABLE FOR DEATH FROM 

INJURIES CAUSED BY ANY ACCIDENT NOT OTHERWISE COVER- 

ED THEREBY. 

Policy insuring against accidental death, subject to all terms, provisions, and 
limitations “herein contained,” held to limit recovery for death from gunshot 
wound, not covered by part of policy stating character of accidents covered, to $50 
agreed to be paid for death from injuries caused by any accident not otherwise 
covered by policy; “herein contained” referring to whole instrument, which is de- 
finite and unambiguous. 

(For other cases, see Insurance, Dec. Dig. § 527.) 

Appeal from Circuit Court, Scotland County; Walter A. Higbee, Judge. 

“Not to be officially published.” . 

Action by M. F. Ransford against the National Protective Insurance Associa- 
tion. From a judgment for plaintiff in an unsatisfactory amount, he appeals. Re- 
versed and remanded, with directions. 

Jayne, Jayne & Jayne, of Memphis, for appellant. 

Higbee & Mills, of Kirksville, for respondent. 

Harp, P. J. This was an action instituted by the beneficiary in an accident pol- 
icy to recover the sum of $1,200 upon the death of the insured. No question is 
made about the issuance of the policy nor concerning the manner of the death of 
the insured, but the contest is waged upon the construction of the contract of in- 
surance. 

The case was tried to the court upon a stipulation of facts, and resulted in a 
judgment for the plaintiff for $50, which was according to the construction placed 
upon the policy by the defendant, and the court awarded the costs against the 
plaintiff. 

The material portions of the policy are as follows: “This Policy Provides In- 
demnity for Loss of Life, Limb, Sight or Time by Accidental Means, as herein 
Provided. National Protective Insurance Association * * * Does Hereby Insure 
H. E. Ransford * * * for a term of One Year * * * against Death, Dismemberment, 
Loss of Sight, or Disability resulting solely from bodily injuries effected, directly 
and independently of all other causes, through E-vternal, Violent, and Accidental 
Means, subject, however, to all the terms, provisions and limitations herein con- 
tained * * * Part I. The Company will pay for loss of life $1,200.00. * * *” 
Then follows an enumeration of amount that will be paid for permanent injuries, 
such as the loss of limbs, etc. 

Part II of the policy sets forth 11 sections covering the character of accidents 
which are covered by the policy, none of which cover an injury from a gunshot 
wound. The policy then, in part III to VII, provides for monthly indemnity for 
total and partial disability, special indemnities, elective benefits, medical attention, 
and accumulations. 

Part VIII is entitled, “All Other Accidents,” and section “A” thereof is as fol- 
lows: “A. The Company will pay for loss of life of the Insured which results 
within thirty days from date of accident, solely from injuries caused by amy acci- 
dent if not otherwise covered by this policy, and which shall have caused continuous 
total disability from date of accident to date of loss, the sum of fifty dollars 
($50.00) .” ; 

The appellant claims the policy is ambiguous and susceptible of two construc- 
tions in that part II is repugnant and inconsistent with the insuring clause of the 
policy, and, consequently, that part II must be ignored and effect given to the in- 
suring clause. 


[1] The courts of our state have many times held that, if a policy is open to 
different constructions because the provisions are inharmonious, the terms used 
must be most strongly construed against the insurer and the insured given the 
benefit of the most favorable construction. O’Malley v. John Hancock Mutual 
Life Ins. Co. (Mo. App.) 232 S. W. 199; Taylor v. Loyal Protective Ins. Co. (Mo. 
App.) 194 S. W. 1055; McAlister v. National Life Ins. Co. (Mo. App.) 251 S. W. 
98. But it is also true that “contracts of insurance, like other contracts, are to be 
construed according to the plain and ordinary meaning of the words employed, un- 
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less it appears from the four corners of the instrument that both parties intended 
that they should be understood in a different sense.” Mc Alister v. National Life 
Ins. Co. (Mo. App.) 251 S. W. 100. 

[2, 3] Is the contract in the present case ambiguous? While the policy provides 
that the company will pay $1,200 for loss of life resulting from external, violent, 
and accidental means, the condition of such payment is made subject to the terms, 
provisions, and limitations herein contained. Since, in the construction of any con- 
tract, it is necessary to give effect to every part thereof, the words “herein con- 
tained” must refer to the whole of the instrument, and, consequently, it is neces- 
sary to consider all of the terms, provisions, and limitations in the instrument in 
order to ascertain the intention of the parties. Reading the provision for payment 
of $1,200 for the loss of life in conjunction with the limitations of part II of the 
contract, we ascertain that such payment is to be made when such loss of life 
results solely from bodily injuries sustained in the manner set out in part II. Death 
resulting solely from bodily injuries sustained from a gunshot wound not being 
covered by the provisions of part II, no benefits would be payable under the terms 
of the policy, unless other provisions therefor appear. Part VIII, therefore, was 
placed in the policy to provide a payment in the event of loss of life in any acci- 
dent not covered by the provisions of part II. It seems to us that, applying the 
rules of construction applicable to contracts, the policy in question is definite and 
unambiguous, and, consequently there is no room for construction. 

[4] As is said by the Supreme Court in the case of State ex rel. v. Trimble, 
297 Mo. 670, 249 S. W. loc. cit. 905: “The language is unequivocal and is to be 
given its plain meaning, though found in an insurance contract. State ex rel. v. 
Ellison, 269 Mo. loc. cit. 420, 190 S. W. 879. While, as has been suggested here, 
the courts ‘have strained the discretion that lies in the scope of judicial interpreta- 
tion to prevent forfeiture of insurance,’ even that falls short of justifying the re- 
sult in this case which, with due respect, seems to us not to be,the prevention 
of a forfeiture of insurance but, in fact, the creation of insurance against liability 
for losses by means of the expansion of the policy to cover losses unequivocally 
excluded hy the language used by the parties in their contract. Courts may, in 
proper cases, construe the contracts of the parties, but they have no power 
to construct a new contract for them. The reason which moved the parties to write 
the contract as they did is not material.” Bothmann v. Metropolitan Life Ins. Co. 
(Mo. App.) 231 S. W. loc. cit. 1011. 


It is our view, therefore, that the circuit court was correct in its ruling upon 
the construction of the policy in suit. 

[5, 6] The appellant also complains of the action of the court in awarding 
costs against him. The finding of the court was to the effect that, while the suit 
was pending, defendant was notified for the first time that the tender of the $50 
theretofore made was rejected because of its improper form. We recognize the rule 
that, where questions of fact are tried to the court without any jury, the appellant 
court cannot weigh the evidence (Willis v. Reed (Mo. App.) 190 S. W. 377; De 
Wolff v. Morino (Mo. App.) 187 S. W. 620), if there is any evidence to support the 
finding of the court, but that rule cannot be applicable in this case, because here there 
was a stipulation of facts. That stipulation recites that a check for $50 was tendered 
to the plaintiff, but on January 26, 1928, the check was returned to the defendant with 
the statement that the amount of the policy, $1,200, is due, and the plaintiff will 
not accept anything else; that about April 1, 1928, one of plaintiff's attorneys was in 
the office of the defendant and had a talk with an officer of defendant concerning a 
settlement ; that, in the conversation with defendant's officer, the attorney stated that 
the “purported tender was made by check which was no tender * * * plaintiff's said 
attorney then objected to the legality of said tender.” The suit was instituted on 
April 9, 1928, about a week after the defendant was informed that plaintiff objected 
to the legality of the tender. : 

In its answer the defendant recited its tender of the $50 to the plaintiff, and 
it renewed its tender and asked the court to direct the plaintiff to accept the same 
and the defendant be thereby discharged from further liability, and that the costs 
be taxed against the plaintiff. The defendant did not, however, pay the money into 
court. 

Under the provisions of section 1711, R. S. Mo. 1919; it is provided that, where 
a tender is made before suit is brought, and such tender, if in money, shall be de- 
posited in court for the use of the plaintiff before the trial of the cause shall com- 
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mence, the plaintiff shall not recover any costs, while section 1712 provides, that, 

where tender and no deposit shall be made, the tender shall only have the effect 

to prevent the running of interest from and after the time such tender was made. 

The tender in this case not having been deposited in court before the trial com- 

menced, the plaintiff was entitled to recover costs, and the court erred in direct- 

ing the costs to be taxed against the plaintiff. Bothmann v. Metropolitan Life Ins. 

Co. (Mo. App.) 231 S. W. loc. cit. 1011, and cases cited; Wolff v. Hartford Fire 

Ins. Co., 204 Mo. App. 491, 223 S. W. loc. cit. 812; Landis v. Saxton, 89 Mo. loc. 

cit. 382, 1 S. W. 359. 

The respondent has presented a number of objections to the abstract of record. 
We have considered each of these objections, but find that none of them are suffi- 
cient to warrant discussion in his opinion. 

It results from the foregoing that the judgment of the circuit court must be 
reversed, and the cause remanded, with directions to that court to enter a judg- 
ment in favor of plaintiff for the sum of $50 and costs. 

Becker and Nipper, JJ., concur. 

SMITH v. LIBERTY LIFE INS. CO. OF TOPEKA, KAN. (No. 26642.) 
Supreme Court of Nebraska. June 4, 1929. 
225 Northwestern Reporter 688. 
(Syllabus by the Court.) 

1. INSURANCE—INSURER RETAINING PREMIUM WITH KNOWLEDGE 
INSURED WAS BEYOND INHIBITED AGE EXPRESSED IN ACCI- 
DENT POLICY WAIVED FORFEITURE. 

Where an insurance company is charged with knowledge of the fact that the 
insured was beyond the inhibited age expressed in an accident insurance policy at 
the time the policy was issued, but continues to treat the contract as of binding 
force by accepting and retaining premiums from the insured until within less than 
two months before his death, the forfeiture is waived. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

2. INSURANCE—FORFEITURE INCURRED BY INSURED IS WAIVED, 
IF INSURER, WITH KNOWLEDGE OF FACTS, ACCEPTS AND RE- 
TAINS PREMIUMS UNTIL AFTER INSURED’S DEATH. 

“A forfeiture incurred by the holder of a life insurance policy or contract is 
waived, if the company, with knowledge of the facts, subsequently collects pre- 
miums, dues or assessments on account of the contract, and retains them without 
objection until after the death of the insured.’ Modern Woodmen of America 
v. Colman, 68 Neb. 660, 94 N. W. 814, 96 N. W. 154. 

(For other cases, see Insurance, Dec. Dig. § 392[1].) 

Appeal from District Court, Jefferson County; Moss, Judge. 

Action by Edna B. Smith against the Liberty Life Insurance Company of 
Topeka, Kan. Judgment for plaintiff, and defendant appeals. Affirmed. 

_ Allen & Allen, of Topeka, Kan., and Heasty, Barnes & Rain, of Fairbury, 

tor appellant. 

Denney & Denney of Fairbury, for appellee. 

Heard before Goss, C. J., Dean, Day, Thompson, and Eberly, JJ. and Chase 
and Redick, District Judges. 

Dean J. Edna B. Smith, plaintiff, began this action in the district court for 
Jefferson county to recover $1,200, and accrued interest, pursuant to the terms of 
an accident insurance policy issued July 2, 1925, to Charles W. Smith, her father, 
by the Liberty Life Insurance Company, defendant, of Topeka, Kansas, wherein 
plaintiff is the named beneficiary. Upon submission of an agreed statement of 
facts, the court rendered a judgment against the company for $1,218, which in- 
cluded interest to the date of judgment. The company appealed. 

The agreed “Statement of Facts” follows: 

“It is hereby stipulated and agreed by and between the parties to the above 
entitled action that the facts material to a decision of the question at issue are as 
herein stated and that said cause shall be submitted to the court for its decision 
on the facts as herein stated, in lieu of evidence. 

“That on July 2, 1925, Charles W. Smith made a written application to the 
defendant company for an accident insurance policy. A true and correct copy of 
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said application was made a part of the policy which is hereto attached and made 
a part of this agreed statement of facts. That based on said application the de- 
fendant company. issued a policy of accident insurance to the said Charles W. 
Smith on the 6th day of July, 1925, a copy of said policy being hereto attached 
marked ‘Exhibit A’ and made a part hereof. That at the time said Charles W. 
Smith made said application for said policy, to wit, on July 2, 1925, he was 64 
years of age. The beneficiary named in said application is the plaintiff in this ac- 
tion. ; 

“At the time said policy. was issued applicant paid $5, being the premium on 
said policy for one year from that time. On June 25, 1926, he paid $5 to defend 
ant as premium for another year. On the 6th of July, 1927, he paid to defendant an 
additional $5 as renewal premium for the year beginning July 6, 1927, and ‘the de- 
fendant issued and delivered to the said Charles W. Smith a receipt therefor, 4 
true copy of which is hereto attached marked ‘Exhibit B’ and made a part hereof. 
That on September 12, 1927, the defendant company tendered the plaintiff $7.57 
for unearned premium on said policy paid by said Charles W. Smith, that being 
the amount paid by him in excess of the amount due when he attained the age of 
sixty-five years. 

“That on the 27th day of August, 1927, said Charles W. Smith received a 
bodily injury, solely through external, violent and accidental means, and which 
bodily injury was sustained by the insured, Charles W. Smith, while operating 
and driving and riding in an automobile, and as a result solely from such injury 
said Charles W. Smith died on the 27th day of August, 1927, his death not being 
caused by suicide while sane or insane, or any of the exceptions set forth in sec- 
tion 9, General provisions of said policy, numbered from 1 to 9, both inclusive. 
That after the death of insured the plaintiff, Edna B. Smith, made proof of loss to 
the defendant company in conformity with the provisions of said policy. That 
at the time of his death said insured, Charles W. Smith, was sixty-six years, seven 
months and 17 days of age, he having been born on January 10, 1861. 

“The defendant company is incorporated under the laws of Kansas and is ad- 
mitted to do business in the states of Kansas and Nebraska and has complied with 
the laws of said states with reference to carrying on the business of life, health 
and accident insurance. That the form of policy issued to the said Charles W. 
Smith was authorized and approved by the commissioners of insurance of the states 
of Kansas and Nebraska, and is in conformity with the laws of said states. That 
said policy was executed by said defendant company at its office in Topeka, Kansas, 
on the date herein before stated. “[Signed] Denney & Denney, 

“Attorneys for Plaintiff. 
“TSigned] Allen & Allen, 
“Attorneys for Defendant.” 

The insurer contends that it should be relieved of its contractual liability and 
that the action should be dismissed pursuant to the terms of this clause in the 
policy: 

“The insurance under this policy shall not cover any person under the age of 
16 years nor over the age of 65 years. Any premium paid to the company for any 
period not covered by this policy will be returned upon request.” 

But defendant accepted premiums from the insured for some time after he 
was over the age of 65 years, notwithstanding he had passed the age inhibited by 
the terms of the company. And it appears that the insured did not request the 
return of the premiums so paid, but the company retained such premiums. There is 
nothing to show but that the company, but for his death, would have continued to 
accept additional premiums from the insured so long as he lived. But, as we 
construe it, the above cited provision of the policy continued in full force and 
effect until and unless a return of such premium was requested by the insured. 
This appears to be the construction given to this provision of the policy by the 
parties themselves. 

[1] In view of the facts before us, we conclude that the company waived the 
provisions of the above recital in its policy. The age of the insured was written 
on the face of the application for insurance by the defendant company when the 
policy was drawn up and the company was, of course, thereby charged with knowl- 
edge that plaintiff would be 65 before a year had elapsed. And in due course the 
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company accepted the premiums, not only for the second year, but for the third 
year of the policy as well; the last premium being paid less than two months 
before the accident which caused the death of the insured. But the feature of 
alleged forfeiture, now insisted upon by the insurer, was not disclosed by it to 
any person until after the death of its patron. 

[2] In Modern Woodmen of America v. Colman, 68 Neb. 660, 94 N. W. 814, 
06 N. W. 154, we said: “A forfeiture incurred by the holder of a life insurance 
policy or contract is waived, if the company, with knowledge of the facts, subse- 
quently collects premiums, dues or assessments on account of the contract, and 
retains them without objection until after the death of the insured.” In the 
case now before us the defendant company with its office records at hand would 
not, of course, plead that it was without “knowledge of the facts.” Nor does it so 
plead. And in an insurance contract, involving the loss of personal property, we 
held in an early case that the acceptance of a premium after a forfeiture was a 
waiver of such forfeiture and rendered the insurer liable for the loss. Phcenix 
Ins. Co. v. Lansing, 15 Neb. 494, 20 N. W. 22. 

In a standard work on insurance the rule there stated is applicable to the 
facts in the present case: “To deliver a policy with full knowlede of facts upon 
which its validity may be disputed, and then to insist upon these facts as ground 
of avoidance, is to attempt a fraud. This the courts will neither aid nor pre- 
sume. * * * And any acts, declarations, or course of dealing after delivery by 
the insurers, with a knowledge of the facts constituting a breach of a condition 
of the’ policy, recognizing the policy as still valid, and from which the insured 
might fairly infer that he was protected, will amount to a waiver of such breach, 
and estop the insurers from setting it up in defense.” 2 May Insurance (4th Ed.) 
1182, § 497. 

A recognized authority says: “It is also a settled rule of law that where an 
insurer has knowledge of facts entitling it to treat a policy as no longer in force, 
and thereafter it receives a premium on the policy, it is estopped to take ad- 
vantage of the forfeiture. It cannot treat the policy as void for the purpose 
of defense to an action to recover for a loss thereafter occurring, and at the 
same time treat it as valid for the purpose of earning and collecting further 
premiums. Likewise, imposing or collecting an assessment by a mutual insur- 
ance company, after the company has knowledge of facts entitling it to con- 
sider the policy no longer binding upon it, without its assent, is held to be a 
waiver of the right to claim the forfeiture which otherwise it might have in- 
sisted upon.” 14 R. C. L. 1190. 

In Cook v. National Fidelity & Casualty Co., 100 Neb. 641, 160 N. W. 957, 
we held that, where an accident occurred after the beneficiary was 60, the com- 
pany was liable on the ground that such fact when known to the insurer, as 
in the present case, constituted a waiver by the company of the protection which 
it might otherwise claim. And in the same case it was said that it was not 
right that the company should lead the assured and his beneficiary to believe 
that the policy was in force and then trv to avoid the terms of the contract. 
See, also, Owens v. Travelers’ Ins. Co.. 99 Neb. 560, 156 N. W. 1078. Where an 
insurance company is charged with kowledge of the fact that the insured was 
beyond the inhibited age expressed in an accident insurance policy, and con- 
tinues to treat the contract as of binding force by accepting premiums from 
the insured until within less than two months before his death, the forfeiture 
is waived. Neiman v. City of New York Ins. Co., 202 Iowa, 1172, 211 N. W. 
710. To substantially the same effect are the following: Baughman v. Niagara 
Fire Ins. Co., 163 Minn. 300, 204 N. W. 321; Billings v. German Ins. Co., 34 
Neb. 502, 52 N. W. 397. 


[3] In their brief the defendant company says that plaintiff is estopped 
from now alleging a waiver of the terms of the policy, because an estoppel is 
not pleaded in specific terms. We think the argument is ultra technical. We 
adhere to the rule announced in City Nat. Bank of Hastings v. Thomas, 46 
Neb. 861, 65 N. W. 895, namely: “A party entitled to an estoppel need not in 
all cases formally plead the estoppel. If the facts constituting the estoppel are 
In any way sufficiently pleaded, he is entitled to the benefit of the law arising 
therefrom.” And in Seng v. Payne, 87 Neb. 812, 128 N. W. 625, we said: “If the 
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facts constituting an estoppel are sufficiently pleaded by a defendant, he will 
be given the benefit of that defense, although the word estoppel does not ap- 
pear in his pleading.” 

Under the facts and the law we conclude that the company should not now 
be permitted to evade liability. The district court did not err in its judgment. 
The judgment is 

Affirmed. 


rPOYD v. ROYAL INDEMNITY CO. (No. 21470.) 
Supreme Court of Ohio. May 8, 1929. 
166 Northeastern Reporter 580. 
(Syllabus by the Court.) 

1. APPEAL AND ERROR—APPELLATE COURT’S REVERSAL OF JUDG- 
MENT-BECAUSE EVIDENCE WAS INSUFFICIENT IN LAW HELD 
NOT REVERSAL BECAUSE JUDGMENT WAS NOT SUSTAINED BY 
SUFFICIENT EVIDENCE (RULES OF SUPREME COURT, RULE XIX). 
A judgment of the Court of Appeals reversing a judgment of the trial court 

“on the ground that the evidence submitted in this court and in the trial court was 

insufficient in law to entitle defendant in error to judgment” is not a judgment of 

reversal “wholly or partly on the ground that such judgment is not sustained by 
sufficient evidence,” within the true intent and meaning of Rule XIX of this court. 


(For other cases, see Appeal and Error, Dec. Dig. § 1194[1].) 


2. INSURANCE—-PERSON HAVING FOOT ON STEP OF STREET CAR 
INTENDING TO TAKE PASSAGE HELD TO BE “RIDING AS PAS- 
SENGER,” WITHIN POLICY. 

Where a person is intending to take passage on a street car and is attempting 
to enter the car and has one foot resting on the step of the car, and one hand on the 
handrail of the car, and while in this position the car door is closed catching his 
foot so that he cannot alight from the car and he is carried a short distance in this 
manner, held, that he is “riding as a passenger in or upon a public conveyance (in- 
cluding the platform, steps or running board thereof),” within the true intent and 
meaning of a “double benefit” clause in a policy of accident insurance. 


(For other cases, see Insurance, Dec. Dig. § 527.) 
Kinkade, J., dissenting. 


Error to Court of Appeals, Cuyahoga County. 

Action by A. H. Boyd against the Royal Indemnity Company. Judgment for 
plaintiff was reversed by the Court of Appeals and final judgment rendered for 
defendant and plaintiff brings error. Reversed.—[By Editorial Staff.] 

The facts are stated in the opinion. 

Day & Day, of Cleveland, for plaintiff in error. 

Baker, Hostetler & Sidlo, of Cleveland, for defendant in error. 

MakrsHat, C. J. A. H. Boyd brought an action in the municipal court of Cleve- 
land, Ohio, against the Royal Indemnity Company to recover “double benefits” upon 
a policy of accident insurance which contained the following clause: “If the injury 
to the insured be sustained while riding as a passenger in or upon a public convey- 
ance (including the platform, steps or running board thereof) provided by a common 
carrier for passenger service * * * the benefits * * * shall be double the respective 
amounts named. * * *” 

At the trial a jury was impaneled, but at the close of the evidence plaintiff 
moved for a directed verdict, and thereupon the defendant joined in the motion for a 
directed verdict and suggested that the jury be dismissed and the matter be submitted 
to the court. The jury was accordingly dismissed, and after due consideration the 
court rendered judgment in favor of the plaintiff. Error was prosecuted to the 
Court of Appeals of Cuyahoga County, which court reversed the judgment and 
rendered final judgment in favor of the Royal Indemnity Company, upon the 
ground “that the evidence submitted to this court and in the trial court was in- 
sufficient in law to entitle defendant in error to judgment.” 

The sole question presented to this court for determination is therefore 
whether there is any evidence tending to support the judgment rendered in the 
trial court. 


The jury having been dismissed, there was no charge of the court upon which 
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error could be predicated, and no question is made as to the admission or rejection 
of evidence. The Court of Appeals did not reverse on the weight of the evidence. 

Boyd intended to board a street car upon one of the streets in Cleveland. The 
car he intended to board was a trailer car, the entrance to which was midway of 
the car. When the street car stopped to take on passengers, a motorbus came 
alongside of the street car, stopping within 10 or 12 inches of the car, and in such 
position that the rear end of the motorbus was about 3 feet ahead of the side doors 
cf the trailer. Other passengers preceded Boyd into the car, and before Boyd was 
inside the car the door was closed and Boyd’s foot was caught in the door. There 
is some conflict in the evidence as to the exact position of Boyd, and as to the pro- 
gress he had made in entering the car; but there is at least some evidence tending to 
prove that his body was supported by the step of the car and that he was at that time 
helding to one of the handrails with one of his hands. The door being closed and 
his entrance into the car being barred and his foot being fastened, he had no alter- 
native except to hold to the handrail, and while in this position the car started. The 
bus nct yet having started, Boyd was caught between the car and the bus and his 
body seriously crushed. Under the state of the record, as it has been submitted to 
this court, this court is required to give that construction to the testimony which is 
most favorable to Boyd, inasmuch as the trial court resolved the facts in his favor 
and the Court of Appeals did not reverse on the weight of the evidence, and this 
court is not required to weigh the evidence. 

[2] If this controversy were between Boyd and the railroad company, there 
would be no question as to his having become a passenger, and become entitled to 
all the rights and protection due to a passenger. As between Boyd and the insur- 
ance company a different situation arises, because the company’s liability turns, not 
upon the question whether Boyd was a passenger, but upon whether his situation 
was such as to come within the language of that clause of the policy above quoted. 
That is to say. whether at the time of his injury he was “riding as a passenger in 
or upon a public conveyance (including the platform, steps or running board there- 
of}.” In order to be considered as “riding as a passenger in or upon a public 
conveyance” it is not necessary that the car should have been in motion. If he had 
entered the car, and had taken a seat, he would be riding in the conveyance, even 
though the conveyance never started after his entering the car. On the other hand, 
even though he has not completely entered the car, and the car nevertheless starts, 
and carries him for even a short distance, if the weight of his body in any sub- 
stantial manner rests upon the “platform, steps or running board,” he must be held 
to come within the limitations of the policy. 

[1] It is urged by the defendant in error that, when the Court of Appeals re- 
versed the judgment on the ground that the evidence in the trial court was insuffic- 
ient in law to entitle defendant in error to judgment, such action of reversal amount- 
ed to a reversal upon the weight of the evidence. We are unable to agree with this 
interpretation of the entry of reversal. The correct interpretation of that language is 
that the Court of Appeals found that the undisputed evidence in the trial court 
would be insufficient in law to bring the case within the terms of the double benefit 
clause in the insurance policy. 

We have carefully examined the opinion rendered by the Court of Appeals, and 
have carefully studied its interpretation of the evidence, but, with the utmost respect 
for that court and its opinion, we have reached a different interpretation. 

The judgment of the Court of Appeals will therefore be reversed, and the 
judgment of the municipal court affirmed. 

Judgment reversed. 

Robinson, Jones, Matthias, and Allen, JJ., concur. 

Day, J., not participating. 

Kinkade, J. (dissenting). I regret that I am unable to agree with the majority 
of the court in the conclusion reached,.in this case. 

This is an action sounding in contract, and not in tort. When Boyd signaled the 
approaching street car to stop for him at a regular stop. and then took his position 
in the street near the stopped car, with a view of entering the car as a passenger, 
he became a passenger so far as the street car company was concerned, and the 
company was under legal obligation to not injure him by its own negligence, even 
though he had not at the time formed a contact with any part of the car. There are 
many decisions in which the liability of the company has been fixed in instances of 
this kind, such as the falling of a trolley pole, and the like, injuring persons waiting 
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to become passengers. These cases throw no light on the question involved in this 
action. It would not be contended for a moment by any one that Boyd became a 
passenger riding in the car as such, by merely standing near the car, awaiting an 
opportunity to enter as a passenger. The step on this car was not a step which pro- 
jected outwardly beyond the outside line of the car. When the door of the car was 
closed, no one could step on this step from the outside. Passengers on the inside 
of the car could stand and ride on this step as the car approached a point at which 
they desired to leave the car. Riding in this position, they would be able to leave 
the car quickly when the car stopped and the door was opened by the conductor; 
and, had Boyd been so riding, without doubt he would have been a passenger riding 
on one of the steps of the car, and permitted so to ride by the conductor in charge 
of the car. There is not a syllable of evidence in the record tending to prove that 
the street car company ever permitted anybody to ride on this step with the door 
open and the car in motion. This step, and another inside the door, were used for 
passengers entering and leaving the car, and it is the duty and practice of the con- 
ductor to close the door as he gives the signal to the motorman that the car is ready 
to proceed, all of which the judges of the Court of Appeals were fully familiar 
with. 

In this instance, for some unaccountable reason, not made apparent by the 
record, the conductor failed to note that there were two passengers attempting 
to enter the car, one immediately behind the other, at the time he closed the door 
and gave the signal to proceed, after the first party had entered the car. This 
act of the conductor in closing the door to some extent engaged Boyd’s foot that 
he had placed on the step at about the same instant that he took hold of the grab 
handle with one of his hands. As the door engaged Boyd’s foot, it also barred the 
entry of his body into the car. Every act of Boyd was in accord with the usual 
practice of people in general when entering a street car. Boyd’s testimony was 
that he could not tell with which foot he stepped onto the first step, which was near 
the ground, or with which hand he took hold of the grab handle, and it is not 
of the slightest moment in this case which hand and foot he used first. The car 
started on signal of the conductor, and in a second or two the accident happened, 
according to Boyd’s testimony, concurred in by three other witnesses in his behalf. 

Boyd, in the position stated, was only about 3 feet from the rear end of the 
bus, and there was only a space of about 12 inches, or a little more, between the 
side of the bus and the side of the street car. Under the circumstances, a serious 
injury to Boyd was inevitable. He was rolled between the side of the bus and the 
side of the car, while he was in a vertical position, and was turned around three 
or four times in that space, as he says himself, and when the vehicles separated, 
so as to permit, he fell to the ground in an unconscious condition, and remained so 
for some little time afterwards. 

Boyd told his story on the witness stand, as did the three corroborating wit- 
nesses, in a plain, simple manner, evidently intending to tell all the facts. It is made 
entirely clear by the record that every fact that anybody knew anything about was 
testified to by Boyd and the only three other eyewitnesses to the accident. There 
is no substantial conflict in any particular in the testimony of these witnesses. 

At the close of the evidence, both parties moved the court for directed verdict. 
This amounted to a waiver on both sides of the right to submit the case to the 
jury, and the case was tried and decided by the trial judge in all respects as it 
would have been tried and decided had the jury been waived at the commencement 
of the action before the jury was impaneled at all. Manifestly the trial judge 
passed upon the weight and sufficiency of the evidence in deciding the case in favor 
of Boyd. One of the grounds of the motion for new trial on the part of the in- 
demnity company, which motion was overruled and exceptions saved, was that the 
decision of the trial judge was not sustained by sufficient evidence, and was plainly 
and manifestly contrary to the evidence. One of the errors assigned in the petition 
in error filed by the indemnity company in the Court of Appeals was that the trial 
court had erred in overruling the motion for a new trial based on the ground 
that the judgment was not sustained by the evidence and was contrary to the evi- 
dence. 


It is said in the majority opinion here that the Court of Appeals did not reverse 
the case on the weight of the evidence. I am unable to so read the opinion and 
journal entry of the Court of Appeals. I think that the court did reverse the case 
on the ground, among others, that the judgment of the trial court was against the 
weight of the evidence, and manifestly contrary to the evidence. It is true that the 
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journal entry includes the words “in law” in connection with the finding that the 
evidence is insufficient to sustain the judgment. I thing it is an overstrained con- 
struction to say that the Court of Appeals did not reverse on the weight of the 
evidence. 

In my opinion this case was squarely within Rule XIX of this court, and the 
proceeding in error here should have been dismissed on that ground. It is very true 
that the journal entry of the Court of Appeals found in effect that even if all the 
testimony given in the case was true, it could not be held to be sufficient to sustain 
a judgment in favor of Boyd. 

It is contended that even if the Court of Appeals was right in reversing the 
case, it had no authority to enter final judgment in favor of the indemnity com- 
pany. Every fact that existed in connection with this injury was brought into the 
trial of the case, and when the plaintiff rested his case it was entirely evident to 
everybody that nothing further could be developed in the case than had already 
been developed. Nobody connected with the case then thought, or now thinks, that 
if there were a retrial of the case, other and further facts could be produced with 
respect to what happened at the time of the injury. It would have been an entirely 
vain thing for the Court of Appeals to have remanded the case for a further hear- 
ing. Had this been done, the trial court would have been obliged, following the de- 
cision and opinion of the Court of Appeals, to instruct the jury that these facts 
alone did not justify a verdict and judgment in favor of Boyd, and that would have 
placed the case precisely where it was before it was remanded. The Court of Ap- 
peals, after reversing the judgment entered in the trial court, did the only prac- 
ticable and sensible thing that could be done under the facts attending the case. 

The parties to this insurance contract understood its terms. The contract was 
plain, simple, and unambiguous, and it did not cover accidents that might happen 
to persons entering or leaving a street car. I think this court takes an entirely un- 
warranted liberty in writing into the contract an obligation that was not written 
there by the parties to the contract. The amount involved is not large, but the 
principle involved is very important. I regret that this court did not follow the very 
able epinion written by the Court of Appeals, and affirm the decision of that court. 


HOME BEN. ASS’N v. BROWN. (No. 768.) 
Court of Civil Appeals of Texas. Waco. March 14, 1929. 
Rehearing Denied May 2, 1929. 
16 Southwestern Reporter(2d) 834. 

1. INSURANCE—CONTRACT AMBIGUOUS AND CAPABLE OF TWO 
CONSTRUCTIONS IS CONSTRUED AGAINST INSURER TO ALLOW 
RECOVERY. 

Insurance contracts are most strongly construed against insurer, and con- 
tract being ambiguous and capable of two constructions, the one allowing re- 
covery will be adopted. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—ALL PARTS OF INSURANCE CONTRACT ARE TO BE 
CONSIDERED IN ITS CONSTRUCTION. 


In construing insurance contracts, one must look to entire contract and be 
governed by all its provisions, and, if by looking to all the provisions a reason- 
able and just construction can be placed thereon without any ambiguity or un- 
certainty, such construction will prevail. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—MUTUAL AID CERTIFICATE OF INSURANCE HELD 
NOT TO ENTITLE MEMBER TO PAYMENT AS FOR TOTAL AND 
PERMANENT DISABILITY ON BEING TOTALLY DISABLED FOR 
90 DAYS. 


Certificate of insurance issued by mutual aid association, providing for assess- 
ment of $1.10 if a member becomes totally and permanently disabled, for pay- 
ment to holder of $750 if he loses an eye, hand, or foot, and for payment to him 
of $1 for each member, not exceeding $1,500, if he becomes totally and per- 
manently disabled from engaging in a gainful occupation, provided that he shall 
have been totally disabled and continued to be totally disabled for 90 consecu- 
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tive days, held not to entitle holder to payment as for total and permanent dis- 

ability, merely because he had been totally disabled for 90 consecutive days. 

(For other cases, see Insurance, Dec. Dig. § 528.) 

4. INSURANCE—FINDING THAT INSURED WAS NOT TOTALLY AND 
PERMANENTLY DISABLED HELD AUTHORIZED BY EVIDENCE. 
Finding, in action on certificate of insurance issued by mutual aid society, 

that holder was not totally and permanently disabled from engaging in any 

gainful occupation, and so not entitled to recover, held authorized by the evi- 
dence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

Appeal from District Court, Falls County; E. M. Dodson, Judge. 

Action by Austin G. Brown against the Home Benefit Association. Judg- 
ment for plaintiff, and defendant appeals. Reversed and remanded. 

Oltorf & Oltorf, of Marlin, for appellant. 

J. W. Spivey, of Waco, and T. B. Bartlett, of Marlin, for appellee. 

Barcus, J. Appellee held a certificate of. insurance with appellant, a local 
, mutual aid life and accident insurance association. The provisions of the cer- 
tificate of insurance necessary for a determination of this litigation are em- 
braced in subdivisions 3, 4, and 5 thereof. Subdivision 3 provides: “Should 
any member in good standing in this class, through accident * * * become 
totally and permanently disabled * * * the holder hereof agrees to pay $1.10.” 
Paragraph 4 provides for the payment by the association of a $750 benefit to 
the holder of the policy if he loses an eye, hand, or foot through accident. Para- 
graph 5 provides: “Should any member in this class, through accident, become 
totally and permanently disabled from engaging in any gainful occupation 
* * * the Home Benefit Association agrees to pay the member named herein 
the sum of $1.00 for each member in good standing in this class, said amount not 
not to exceed $1,500, provided that said member claiming said disability benefit 
shall have been totally disabled and continued to be totally disabled for a period 
of ninety consecutive days.” Appellee was struck by an automobile, which frac- 
tured his leg and injured him in other ways. As a result thereof he was totally 
disabled for more than 90 days. The injury occurred on August 5, 1927. The 
suit was tried on July 3, 1928. 

The cause was tried to the court and resulted in judgment being rendered 
for appellee for $1,500. The trial court filed his findings of fact and conclusions 
of law. He found that at the time of the trial appellant had recovered from all 
his injuries, except his leg was still in a very serious condition. He found speci- 
fically that appellee was not permanently totally disabled, but that appellee was 
totally disabled for more than 90 days after the injury occurred. The trial 
court held that under the terms of paragraph 5 of the policy, appellee was en- 
titled to the full $1,500 because his total disability had lasted for more than 90 
days. Appellant contends that said construction is erroneous and that the prop- 
er construction to be placed thereon is that appellee was not entitled to recover 
the $1,500 for total disability unless same amounted to permanent total dis- 
ability, and that the permanent total disability must have been in existence 
at least 90 days before the association could be compelled to make payment. 

[1, 2] The law is well settled that in all insurance contracts, same will be 
most strongly construed against the insurance company, and where there is any 
ambiguity and the insurance contract is capable of two constructions, one allow- 
ing and the other denying a recovery, that construction will be given which 
will allow a recovery. It is a further cardinal rule, in construing insurance con- 
tracts, that one must look to the entire contract and be governed by all of its 
provisions, and if by looking at all of the provisions thereof, a reasonable and 
just construction can be placed thereon without any ambiguity or uncertainty, 
same will prevail. 32 C. J. 1148 through 1151; Insurance Ass’n v. Work (Tex. 
Civ. App.) 289 S. W. 1020; Howard v. Missouri State Life Ins. Co. (Tex. Civ. 
App.) 289 S. W. 114; Burns v. American National Ins. Co. (Tex. Com. App.) 
280 S. W. 762. 

[3] The certificate of insurance in this case was issued by a mutual aid as- 
sociation. The reasonable construction to be placed thereon is that the funds 
to pay the various indemnities therein provided are to be received from the mem- 
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bers of said association by assessments made upon the happening of the con- 
tingencies named in the certificate which authorize a levy of an assessmept 
upon the members to pay same. It provides for a payment by the members 
in case of the death of a fellow member, or in case of an accident from which 
a member loses an eye, hand, or foot, and provides for the payment of an as- 
sessment if a member becomes “totally and permanently” disabled. Subdivision 
5, the material portions of which are above copied, provides that the association 
will pay the member, if through accident he becomes “totally and permanently 
disabled.” The proviso contained in said paragraph which reads, “provided 
that said member claiming said disability benefit shall have been totally disa- 
bled and continued to be totally disabled for a period of ninety consecutive days,” 
does not, we think, when the contract is taken as a whole, mean that the holder 
would be considered totally and permanently disabled if his total disability con- 
tinued only for a period of 90 days. If this construction, which is the one fol- 
lowed by the trial court, is given said contract, then the word “permanently,” 
where it is provided the holder must be totally and permanently disabled, must be 
entirely eliminated from the contract. Under the provision of the insurance 
contract the members do not pay unless a fellow member is totally and per- 
manently disabled. It is a matter of almost common knowledge that when a 
person suffers an injury from which he loses a foot or arm he will be totally 
disabled for a period of more than 90 days, and yet the policy provides only for 
an indemnity of $750 for said loss. We think the reasonable and just construction 
to be placed on the insurance contract, taken as a whole, is that the association 
is not required to pay for a total and permanent disability unless said disability 
is total and permanent and the total disability must exist for a period of 90 
days before same is payable, thereby giving the association said length of time 
to determine whether or not the injury received amounts to a permanent total 
disability. 

[4] Appellee by cross-assignment of error complains of the finding trial 
court that he was not totally and permanently disabled from engaging in any 
kind of work as contemplated under the terms of the insurance certificate. We 
overrule this assignment. Appellee himself testified that he was able to get 
around on crutches and stay in his place of business; that he had entirely recov- 
ered, except from the injury to his leg; and that he did not know what would 
be the ultimate result of that injury. The doctor testified that the leg was still 
in a bad condition and that he was still dressing same and that there was still 
a drainage of a little pus therefrom. He testified that appellee had recovered 
from all injuries except the one to the leg, and which reference thereto he furth- 
er testified: “As to the future condition of his leg and whether he will ever be 
able to use that leg to advantage, or whether amputation may be necessary from 
other complications that might come in, I will say that we can’t tell yet. * * * 
At this time I can’t say definitely whether he will ever be able to use his leg 
again or not. I feel as a physician and surgeon that some time, in some way, 
his leg will be restored to usefulness. Whether the injury will be permanent 
to the leg or not, I consider it (the leg) in a doubtful condition. The time 
hasn’t sufficiently elapsed for me to state positively whether his leg will ever be 
useful. It will take further time to determine that.” We think the testimony was 
sufficient to authorize the court to find that the injury suffered by appellee did 
not result in his being totally and permanently disabled from engaging in any 
kind of useful work or occupation. 


The judgment of the trial court is reversed, and the cause remanded. 


CLARK v. COMMERCIAL CASUALTY INS. CO. (No. 6392.) 
Supreme Court of Appeals of West Virginia. May 14, 1929. 
. 148 Southeastern Reporter 319 
(Syllabus by the Court.) 

INSURANCE—GOOD-FAITH FAILURE OF APPLICATION TO DISCLOSE 
EXISTENCE OF ARTIFICIAL FOOT, NOT CONTRIBUTING TO ACCI- 

DENT, HELD NOT TO RENDER ACCIDENT POLICY VOID. 
Where an applicant for accident insurance, in good faith, made answer to cer- 
tain questions in an application as to his physical soundness, without disclosing 
therein that he wore an artificial foot, claiming that he did not understand the ap- 





568 The Insurance Law Journal, Vol. 73 [Sept., 1929 


plication to refer to such a situation, and that the absence of his natural foot did 
not interfere with his health or his ability to work, and a reasonable construction 
of the questions would seem to support his interpretation thereof, and the absence 
of his natural foot in no wise contributed to the injury for which the benefit of 
the policy is asserted, the policy issued thereon will not be held void on the ground 
of misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 291[1].) 


Error to Circuit Court, McDowell County. 

Action by Christopher Clark against the Commercial Casualty Insurance Com- 
pany. To review an adverse judgment, plaintiff brings error. Reversed, verdict 
set aside, and new trial awarded. 

Froe, Capehart & Miller, of Welch, for plaintiff in error. 

Sanders Crockett, Fox & Sanders, of Bluefield, for defendant in error. 

Woops, P. This is an action to recover under the provisions of an accident 
policy for loss of time due to an injury sustained by plaintiff by reason of slate 
falling on his right leg while laboring in a mine. It appears that the plaintiff is 35 
years of age, that he lost his foot when 16 years of age, and that since that time 
he has worn a cork leg or foot. It also appears that the artificial foot has in no 
way interfered with his work in the mines, or otherwise. The insurance company 
interposed the defense that the plaintiff obtained the policy by fraudulent misrepre- 
sentations, which avoid the policy. The trial court sustained this contention, and 
directed a judgment for the defendant. ; 

The insured made categorical answer to all questions in the application for 
insurance. It must be assumed that such answers, if true, gave all information re- 
quired to determine acceptance of the risk, and to- avoid the risk or cancel the 
policy is must be shown that the answers were false and known to be false by the 
insured. Massachusetts Bonding & Ins. Co. v. Duncan, 166 Ky. 515, 179 S. W. 472. 
“A misrepresentation in insurance is an oral or written statement made by the as- 
sured or his authorized agent to the underwriter or his authorized agent of some- 
thing as a fact which is untrue, is known to be untrue, and is stated with intent 
to mislead or deceive, or which is stated positively as true without its being known 
to be true, and which has a tendency to nicael, such statement relating in both 
cases to material facts.” 3 Joyce on Ins. (2d Ed.) § 1884. . 

The three questions and answers in the application which have any bearing on 
this case are: “13. Are your habits of life correct and temperate, and are you in 
sound condition mentally and physically? Yes. * * * Have you ever had any in- 
firmity, deformity or disease? No. * * * 14. Have you been disabled by either ac- 
cident or illness, or received medical or surgical attention during the last five years? 
No. 15. Do you understand and agree that the right to recovery under any policy 
which may be issued upon the basis of this application shall be barred in the event 
that any of the foregoing statements, material either to the acceptance of the risk 
or to the hazard assumed by the company, is false, or in the event that any one of 
the foregoing statements is false and made with intent to deceive, or that the im- 
surance hereby applied for will not be in force until the delivery of the policy to 
you while you are in good health and free from all injury and that the company 1s 
not bound by any knowledge of or statements made by or to any agent unless 
written hereon, and that you will pay the monthly premium of $2.65 in advance, 
without notice? Answer: yes.” 

Isa man necessarily unsound physically in the sense of the questions propounded 
because he wears an artificial foot or leg? The plaintiff was in good health at the 
time he took out the nolicy and suffered from no infirmities which were making 
inroads upon his health. He contends that there is a difference between bodily 
perfection and physical soundness. In the case of Great Eastern Casualty Co. v. 
Smith (Tex. Civ. App.) 174 S. W. 687, it was held that: “A warranty in an insur- 
ance application that applicant was in whole and sound condition, mentally and 
physically, is not breached by failure to state that he had a leg amputated at the 
knee, since ‘whole’ means hale, hearty, strong, sound, and also entire, complete, and 
‘sound’ means hearty, not diseased, and also whole. unimpaired, and ‘condition’ means 
state or situation as regards internal or external circumstance or plight, and that 
construction ‘most favorable to assured will be taken.” In that case the applicant 
was required to subscribe to several statements, one of which was to the effect 
that he had never had fits, etc., and was “in whole and sound condition mentally 
and physically.” The decision there was based on the ground that the language 
could easily be construed to refer to a well and not diseased state of mind and 
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body apart from the bare fact of having one leg off, while in another meaning the 
language could refer and extend as well to health as to a whole body. As the 
statement in the application read, there was ample room for the insured in that 
case to have understood it to refer to diseases and ailments affecting his general 
soundness of health, and not specifically to the loss of a limb. And as he could 
reasonably and fairly have so construed the language, it was not thought that fal- 
sity of answer in avoidance of the policy could properly be predicated on the omis- 
sion to specifically state the fact of the loss of a limb. 

In the present case the first question in group 13 begins with an inquiry as to 
applicant’s habits, whether temperate or not, and ends with an inquiry as to his con- 
dition mentally and physically. It invites a general answer of “yes” or “no,” 
covering the whole question. As framed, it could very easily be construed to refer 
to his general health. The word “infirmity” in the next question is likewise sub- 
ject to different interpretations, in some instances referring to condition of health. 
And the fourteenth question seems to limit all accidents which have disabled to the 
past five years, and provides several blanks for entries to be made concerning the 
same. It seems to refer to the state of health, as an element of the risk. No ex- 
ception was made to this question and answer. 

And now, what is the effect of that portion of the last question to the effect 
that the applicant understands that the insurance applied for will not be in force 
until the delivery of the policy to him while he is in “good health and free from all 
injury”? This in the light of the preceding questions would, to the ordinary person, 
generally be construed to have reference to any change in applicant’s condition 
from the date of the application to the date of the receipt of the policy. May we 
say under such circumstances that the plaintiff was not in fact “free from all in- 
jury,” as would affect his general health, at the time of the delivery of the policy? 
We think not. He acted honestly and without intent to deceive. The injury relied 
on by the defendant to support its contention was received by the applicant before 
maturity, and, according to his undisputed evidence, in no wise affected his general 
health at the time of taking out the policy, nor did it directly or indirectly con- 
tribute to the accident for which he seeks indemnity under the policy. It clearly 
appears under the circumstances of the instant case that the representation was 
not material to the acceptance of the risk, or to the hazard assumed by the com- 
pany. Our view of this case takes it out of the scope of the holding in Goodbar 
v. Western & Southern Life Ins. Co., 89 W. Va. 221, 108 S. E. 896, where the in- 
surance was accepted on the representation that the applicant had “never been in- 
jured.” 

Holding these views, we are of opinion to and do reverse the judgment of the 
circuit court, set aside the verdict of the jury, and award the plaintiff a new trial. 

Judgment reversed; verdict set aside; new trial awarded. 


WALLIN v. MASSACHUSETTS BONDING & INS. CO. (No. 21685.) 
Supreme Court of Washington. May 22, 1929. 
277 Pacific Reporter 999. 

1. INSURANCE—INSURER FAILING TO SUPPLY FORMS WITHIN 
TIME SPECIFIED IN POLICY CANNOT OBJECT TO SUFFICIENCY 
OF PROOFS BECAUSE NOT SUBMITTED ON ITS FORMS. 

Insurer having failed to furnish forms for proofs of loss within time speci- 
fied in policy cannot object thereafter to sufficiency of proofs because they were 
not submitted on its forms, since by failing to supply forms it waived the making 
of proofs in that manner. 


(For other cases, see Insurance, Dec. Dig. § 558[4].) 

2. INSURANCE—SWORN PROOF OF LOSS UNDER ACCIDENT POLICY 
HELD SUFFICIENT COMPLIANCE WITH REQUIREMENT FOR 
WRITTEN PROOF COVERING OCCURRENCE, CHARACTER, AND 
EXTENT OF LOSS. 

Submission of sworn proof of loss under accident insurance policy to insurer 
after expiration of period within which insurer was required to furnish forms held 
to constitute sufficient compliance with requirement for written proof covering 
occurrence, character, and extent of loss. 


(For other cases, see Insurance, Dec. Dig. § 542[1].) 
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3. INSURANCE—FILING AMENDATORY PROOFS CONSISTING OF AF- 
FIDAVITS SEEKING TO EXPLAIN AFFIDAVITS FILED WITH ORIG- 
INAL PROOFS DID NOT POSTPONE MATURITY OF RIGHT TO SUE 
ON POLICY. 

Filing of amendatory proofs of loss under accident policy consisting of affi- 
davits seeking to explain affidavits filed with original proofs which contained ad- 
missions making prima facie showing that death of insured, while accidental, was 
due to expected hazard, did not postpone maturity of right to bring action on 
policy for 60 days thereafter. 

(For other cases, see Insurance, Dec. Dig. § 621.) 

7. INSURANCE—INSURER HAD BURDEN OF PROVING AFFIRMATIVE 
DEFENSE OF CHANGE OF OCCUPATION BY INSURED UNDER AC- 
CIDENT POLICY. 

Insurer in action on accident policy had burden of proving affirmative de- 
fense of change of occupation by insured to more hazardous one and that risks 
of such changed occupation were proximate cause of death. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

8 INSURANCE — INSURER’S BURDEN OF PROVING DEFENSE OF 
CHANGE OF OCCUPATION WAS NOT SHIFTED BECAUSE BENE- 
FICIARY INTRODUCED PROOFS SHOWING DEATH WITHIN EX- 
PECTED RISK. 

Fact that beneficiary in action on accident policy introduced in evidence 
proofs of death containing statements tending to show that insured was killed 
within risk excepted in policy did not operate so as to shift insurer’s burden 
of proving affirmative defense of change of occupation. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Department 2. 

Appeal from Superior Court, Grays Harbor County$ George D. Abel, Judge. 

Action by Anna Wallin against the Massachusetts Bonding & Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

J. I. Stewart, of Aberdeen, and Pierce & Beckman, of Portland, Or., for 
appellant. 

John C. Hogan, of Aberdeen, for respondent. 

Miuiarp, J. The wife of insured, as beneficiary, brought this action to recover 
on two policies of accident insurance. The defendant appeals from the judg- 
ment entered by the court on the verdict of the jury in favor of the plaintiff. 

The policies, though differing in the sums insured, are alike in all other 
particulars. They were issued by the appellant and the insured August Wallin 
against “* * * the effects resulting directly and exclusively of all other causes, 
from bodily injury sustained solely through external, violent and accidental 
means (excluding suicide, sane or insane). * * *”’ At the time the policies 
were issued, Wallin’s occupation was given as “Contractor—roadmaking super- 
vising.” 

At 5 o'clock on the morning of January 23, 1928, the mangled body of the 
insured was discovered near his wrecked car on the highway a short distance 
from Shelton, Wash. No one was found. who witnessed the tragedy, which oc- 
curred between the hours of 4 and 5 a. m. on January 23d. The front seat, 
the top of the car, and the larger portion of the windshield were missing from 
the automobile, and the floor boards had been blown down into the roadway. 
The dismembered body and shattered automobile indicated that the death of 
Wallin was caused by an explosion. No inquest was held. The coroner's cer- 
tificate assigned as the cause of death: “Killed by an explosion of Dynamite 
carried in car. Accidental death.’ The coroner testified that while his cer- 
tificate contained the foregoing statement he did not pretend to know just what 
killed Wallin. “I just concluded at the time that something had exploded, so 
I put it that way.” The coroner opined from the appearance of the automobile 
that the explosion occurred between the front and back seats. Another wit- 
ness thought the explosion took place just inside the front door but not under 
the front seat; that it could not have been a box of dynamite caps, as no marks 
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from the caps were disclosed. The witnesses who viewed the wrecked car 
agreed that an explosion had occurred. The testimony as to what the explosive 
was hardly rises above the dignity of conjecture. 

Wallin was a road contractor. He had a contract with the state for clear- 
ing and grading two miles of road near Raymond, Wash. Near that point he had 
stored and in the custody of one of his employees dynamite and dynamite caps 
to be used in the road work. The last purchase of dynamite was made in Octo- 
ber, 1927. The explosive was hauled by one of Wallin’s employees and stored in 
the powder house. That Wallin ever carried dynamite, dynamite caps, or ex- 
plosives of any kind in his automobile has not been established. The investigation 
by appellant and by respondent did not reveal that the insured purchased any 
explosives except that bought some months previously and stored near Ray- 
mond. The last time he was in Raymond or on the work under his contract was 
December 17, 1927, more than a month prior to his death. On that date he went 
to his home in Montesano, a distance of approximately 150 miles from Raymond. 
On January 17, 1928, Wallin, unaccompanied, left Montesano in his Chevrolet 
touring automobile. His suitcase was packed by his wife, who testified that 
no dynamite or dynamite caps were in the case. On January 15th, two days 
before Wallin departed, his wife and son washed the automobile. They removed 
everything from the interior of the car and also emptied and cleaned the tool 
box at the same time. They were positive that no explosive of any kind was 
then in the car. It was Wallin’s stated intention to return to Raymond follow- 
ing his search for witnesses in an action that had been instituted against him 
by one of his subcontractors. However, the afternoon of his departure he 
telephoned to his wife that he would not go to Raymond but would return to 
his home in Montesano the following Saturday or Sunday. The last word re- 
ceived from the insured was his telephone message from Shelton to his wife 
Saturday, January 21st, that he would be home that night or the next morn- 
ing. 

As an affirmative defense to the action the appellant pleaded that the ap- 
pellant having changed his occupation to that of “user, handler and custodian” 
of explosives, and his accidental death being due to the hazards of such changed 
occupation, the appellant is entitled to pro rata payment of the claim of respon- 
dent under the provision of the policies that: “In the event that the insured 
is injured after having changed his occupation to one classified by the company 
as more hazardous than that stated in the policy, or while he is doing any act or 
thing pertaining to any occupation so classified, the company will pay only such 
portion of the indemnities provided in the policy as the premiums paid would 
have purchased at the rate, but within the limits so fixed by the company fo1 
such more hazardous occupation.” 

When the cause was called for trial, counsel for appellant orally requested 
permission to file a plea to abate the action as premature. The motion was 
denied. The verdict of the jury was in favor of the beneficiary for the full 
amount of the insurance. By special verdict the jury found that Wallin met 
his death as a result of an accident and at the time of his death he was not 
doing any act or thing pertaining to the occupation of handling or custodian of 
explosives. 

Appellant in its brief states that: “In the instant case adequate proofs 
never were furnished by the claimant and for that reason she had never had 
the right under the policy to begin or prosecute this action.” 

Although not properly presented, we will consider this phase of the contro- 
versy, as it is closely related to the question raised by the first assignment of 
error. 

The policies provide that, upon receipt of notice of the accidental death of 
the insured, “* * * the company will furnish to the claimant such forms as are 
usually furnished by it for filing proofs of loss. If such forms are not so fur- 
nished within fifteen days after the receipt of such notice the claimant will 
be deemed to have complied with the requirements of this policy as to proof 
of loss upon submitting within the time fixed in the policy for filing proofs of 
loss, written proof covering the occurrence, character and extent of the loss 
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for which claim is-made.” Appellant was immediately notified of the death of 
the insured and was requested not later than January 26th to send the necessary 
blank forms on which to submit proofs of loss. On February 9th, the respon- 
dent, not having received the blank forms, transmitted proof of loss consisting 
of her affidavit, copy of coroner’s certificate of death, and affidavits of two ac- 
quaintances of the deceased as to the death, identification of the body, and the 
cause of death. Respondent’s affidavit recited that: “* * * August Wallin 
was accidentally killed by an explosion of some explosive there occurring ac- 
cidentally killing the said August Wallin instantly.” 

One of the accompanying affidavits was to the effect that Wallin was killed 
“x * * when the dynamite that had been in his car was accidentally ex- 
ploded.” On February 1st, counsel for respondent, replying to letter of Janu- 
ary 27th, from appellant’s manager at Portland, Or., requesting “* * * to 
be advised just what the actual occupation and the duties of the policy holder 
were at the time he was killed, and if there were explosives in the machine we 
should be advised where and when they were purchased and what he was doing 
with them,” advised that: “Mr. Wallin was a general contractor on state high- 
‘ways and at the time of his death had or was carrying on one or more such 
contracts. As to the circumstances concerning his death, he was traveling alon 
the highway about.6 a. m. It was dark and foggy and on a gravel road saa 
his car got partly off the highway apparently, and he was trying to get his 
car straightened out and had taken his jack out of the tool box of the machine 
to raise the car, where apparently he was carrying dynamite for use in his work 
as a contractor, and the explosion occurred in that way. There was no one 
with him at the time of the accident and no one saw the accident. The cir- 
cumstantial evidence is clear that the accident happened from an explosion in 
his car. There was not the slightest evidence of suicide or foul play. Please 
send the blank forms on.” 

In her reply respondent pleaded that the appellant waived the furnishing of 
proofs of loss by failure to supply the blank forms within 15 days after having 
received notice of Wallin’s death, and that she complied with the provision for 
filing “* * * written proof covering the occurrence, character and extent of 
the loss for which claim is made,” by submitting sworn proof of loss to appellant 
on February 9th. The action on the policies was commenced 61 days later. 
From appellant’s letter of March 27th we are convinced that forms were not sent 
to respondent prior to February 20th, if at all which was 25 days subsequent 
to request for same. The material part of appellant’s letter of March 27th 
reads as follows: “The proofs you submitted did not contain sufficient in- 
formation and the ones we furnished on February 20th should be completed and 
sent here. * * *” 

[1, 2] Does appellant object to the sufficiency of the proofs because not 
submitted on its forms? Appellant may not now be heard to complain on that 
ground, because it failed for at least 25 days to supply the forms, thereby waiving 
the making of proofs in that manner. The respondent furnished on improvised 
forms such information as was within her reasonable efforts to obtain. The 
appellant is not entitled to more. We are of the view that respondent complied 
with the requirement of “written proof covering the occurrence, character and 
extent of the loss for which claim is made.” 


[3] Appellant first assigns as error the refusal of the court to grant the mo- 
tion to abate the action. Appellant’s position is that, under the terms of the 
policies providing “no action at law or in equity shall be brought to recover 
on this policy prior to the expiration of sixty days after proof of loss has been 
filed in accordance with the requirements of this policy,” the maturity of the 
right of respondent to bring an action on the policies has been postponed 
60 days by reason of her filing new proofs of loss 5 days preceding this trial. 
The amendatory proofs were mailed to the appellant’s manager at Portland 
June 20th, and consist of three affidavits. Respondent’s affidavit is to the 
effect that she “* * * does not know whether he (Wallin) was killed by an 
explosion or whether he was killed before the explosion occurred. Circum- 
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stances coming to her knowledge since said proof of death was made makes 
it necessary for her to make this change.” ‘Two of Wallin’s acquaintances seek 
to explain the affidavits filed with the original proofs. The first of these two 
affiants recites that he was not a witness to the accident and that he “does not 
know what the explosive was, but it is very positive that August Wallin at the 
time was not carrying dynamite or other explosive in his car, at least not know- 
ingly.” 

The other affiant declares that he “does not know whether the explosion 
killed the said August Wallin or whether the said August Wallin may have been 
dead before the explosion occurred.” 


Appellant complains that the supplemental affidavits set up facts essentially 
different from those which they were prepared to meet, and that it is entitled 
to 60 days by the terms of the policies for further investigation. Investigate 
what? Kespondent’s amended complaint clearly avers that the “* * * said 
August Wallin was accidentally killed by some explosive or other thing to the 
plaintiff unknown.” The appellant had five months from the date of the first 
request for forms on which to make proofs of loss to the date of the trial in 
which to make investigation. The amendatory proofs simply emphasize a fact 
of which the appellant had previously been apprised: That no one witnessed 
the accident, and therefore the respondent and the two acquaintances are un- 
able from personal knowledge to say how the accident occurred. There was 
no dispute as to the accidental death. The origiral proofs complied with the 
terms of the policies. Everything that could be even surmised was timely re- 
lated by respondent to appellant. Though the original proofs introduced in evi- 


dence contained admissions making a prima facie showing that the death of 
the insured, while accidental, was due to an expected hazard, the respondent is 
not precluded from showing either by the amended proofs prior to the trial, 
or by evidence at the trial, that the representations were made in ignorance of 


the true facts. 


[4] We are committed to the rule which permits the statements in the proofs 
of loss to be contradicted on the trial when it does not appear that the usual 
elements of estoppel are present. In Armstrong v. Modern Woodmen of Amer- 
ica, 93 Wash. 352, 160 P. 946, Ann. Cas. 1918E, 263, in an action upon a contract 
of mutual benefit insurance, it is said: “Statements made in the proofs of death 
are not conclusive on the beneficiary, in the trial of the case, in the absence 
of facts creating an estoppel. The beneficiary has the right to controvert the 
statements made in the proofs of death.” 

Very few authorities are in harmony with the strict and narrow interpretation 
contended for by appellant. The facts in this case do not justify any modi- 
fication of the rule enunciated in Armstrong v. Modern Woodmen of America, 
supra. The beneficiary under an accident insurance policy may explain, qualify, 
or correct the original proofs of loss, “in the absence of facts creating an es- 
toppel,” not only five days before the trial of her action, but by evidence during 
the trial. Under the facts of this case it is clear that the action was not pre- 
maturely brought. 


[5] The court very properly refused permission to file the plea in abate- 
ment. 

“Under the code, the pleading upon the part of the defendant is restricted 
to the demurrer and answer. No intermediate or additional plea is permitted, 
and all matters, whether in abatement or in bar, should be united in the same 
answer. * * * If the objection to the complaint appears upon its face, de- 
fendant’s remedy is to demur. Failing to do so, he is deemed to have waived 
the objection. If the objection is not disclosed by the complaint, then the 
remedy of defendant is to set it up by answer.” State ex rel. Holgate v. Superior 
Court of Pierce County, 21 Wash. 33, 56 P. 932. 

Appellant was not denied leave to amend its answer, nor was the appellant 
denied the right to introduce evidence on any matter constituting a defense. 
While it does not appear that leave of court was granted therefor, appellant 
filed “a further and separate defense and by way of a plea in abatement.” Wheth- 
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er appellant thereby “united in the same answer” the matter in abatement and 
in bar need not be decided, in view of what we have already said. 

The refusal of the court to give to the jury appellant’s requested instruc- 
tions is next assigned as error. Appellant has not properly preserved the ques- 
tion for review in this court. The record shows the following: 

“The Court: Do you desire to make exceptions to the instructions? 

“Mr. Pierce: We would like to except, on behalf of the defendant, to the 
refusal of the instructions asked for by the defendant, and not given. 

“The Court: Exceptions will be allowed and I will mark those.” 

[6] Appellant requested a number of instructions. The instructions were 
not lettered, neither were they designated by numbers. Over the signature of 
the trial judge appears, “Refused except as given and exception allowed.” Some 
of the requested instructions, particularly the one as to the burden of proof, 
were clearly improper. Instruction No. 5 given by the court is word for word 
the same as one of the instructions requested by appellant. Rule VI oi this 
court requires exceptions to be specific: “Exceptions to a charge to a jury, 
or to a refusal to give as a part of the charge instructions requested in writing 
may be taken in the absence of the jury by any party at the conclusion of the 
charge and before the reception of the verdict. Such exceptions may be either 
oral or in writing, and shall be noted by the court, and shall specify the para- 
graph or particular parts of the charge excepted to, and the requested in- 
structions the refusal to give which is excepted to, and shall be sufficiently 
specific to apprise the judge of the points of law or questions of fact in dis- 
pute. 

Manifestly, the general exception to the refusal of instructions asked does 
not present to us any question for review. 

[7] Instruction No. 12 given by the court is assigned as erroneous. This 
instruction tells the jury that the burden is on the defendant to prove the affirm- 
ative defense of change of occupation by the insured to a more hazardous one, 
and that the risks of such changed occupation were the proximate cause of his 
death. The instruction is correct. 

In Starr v. AStna Life Ins. Co., 41 Wash. 199, 83 P. 113, 4 L. R. A. (N. 5.) 
636, the rule is stated: 

“Almost universal authority imposes upon the insurance company the bur- 
den of establishing the fact, in an action on an accident insurance policy, that 
the accident happened by reason of something that was excepted from the pro- 
visions of the policy; and that the burden is not imposed upon the insured to 
affirmatively show that the accident did not occur by reason of any or all of 
the exceptions incorporated in the policy. * * * 

“oe * * The burden of proof is on plaintiff to show that the injury or 
death was due to accidental or other means specified in the potcy,, = * : 

“The burden rests on the defendant to show that the policy has-been avoided 
by reason of a breach of some condition precedent, or that the injury or death 
was caused by some act which is made an exception to the risk in the policy, 
or that the action was not brought within the time required by the policy.’ 

[8] We do not agree that the burden of proof will be shifted by the fact 
that the respondent introduced in evidence proofs of death containing state- 
ments tending to show that the insured was killed while within a risk excepted 
in the policies. The amendatory affidavits explained the original proofs of loss. 
She was not estopped, under the facts of this case, to correct by evidence during 
the trial the original proofs. At most, her statements in the first proofs were 
admissions. As to those representations the court instructed the jury: “If you 
should find that these proofs of loss contain any statements that might be con- 
sidered as detrimental to the plaintiff or as aiding or establishing or tending 
to establish the defense of the defendant, you should consider them in the light 
of evidence for such purpose. You should also take them into consideration in 
arriving at your verdict, the same as other evidence introduced in the case.” 

We find no error in the record, and the judgment is affirmed. 

Parker, Main, Fullerton, and French, JJ., concur. 
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AUTOMOBILE 


CLESS v. REPUBLIC CASUALTY & SURETY CO. (No. 28770.) 
Supreme Court of Kansas. June 8, 1929. 
277 Pacific Reporter 793. 
(Syllabus by the Court.) 

INSURANCE—AGENT OF INSURANCE COMPANY HAD AUTHORITY 
TO EXECUTE AND ATTACH SPECIAL INDORSEMENT ASSIGNING 
INTEREST OF INSURED TO PURCHASER. 

Upon the record before us, it is held that the agent of an insurance company 
had authority on behalf of the company to execute and attach to the policy a spe- 
cial indorsement by which it was agreed that the interest of the insured, as owner 
of the property described in the policy, was assigned to one who had purchased the 
property. 

(For other cases, see Insurance, Dec. Dig. § 129.) 

Appeal from District Court, Pottawatomie County; M. A. Bender, Judge. 

Action by F. M. Cless against the Republic Casualty & Surety Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Thomas F. Doran, Clayton E. Kline, Harry W. Colmery, and M. F. Cosgrove, 
all of Topeka, for appellant. 

W. E. Smith, of Wamego, and Hal E. Harlan and A. M. Johnston, both of 
Manhattan, for appellee. 


Harvey, J. This is an action on an insurance policy on an automobile against 
loss by fire. The defense was that specific terms and conditions of the policy had 
been violated, by reason whereof the policy was void. The case was tried to the 
court, judgment was for plaintiff, and defendant has appealed. 

The material facts necessary to be considered are as follows: S. L. Potter was 
the agent at Wamego, Kan., of the Illinois Indemnity Company, defendant’s prede- 
cessor. He and two others were partners doing business under the name of the 
Kansas Investment Company, and had a mortgage on an automobile owned by Sam- 
uel L. Nason. On October 14, 1926, the insurance company, through its agent, S. L. 
Potter, issued the policy of insurance in question to Nason on the automobile. It 
recited that the automobile was owned exclusively by the insured, except $811.67 to 
the Kansas Investment Company. Later, and in July, 1927, Nason was adjudged a 
bankrupt. A trustee was appointed for his estate, and the Kansas Investment Com- 
pany paid the trustee $40 for Nason’s equity in the car and took possession of it 
under its mortgage, and on July 9 sold the car to F. M. Cless for $750, Cless pay- 
ing $50 in cash and giving a mortgage on the car for $700. The payment made by 
Cless covered handling charges and insurance. On the same date S. L. Potter, as 
agent for the insurance company, made out and attached to the policy previously 
issued to Nason the following: 

“Special Endorsement 

“Subject to all the terms. conditions and agreements of the Policy to which this 
endorsement is attached, it is understood and agreed that, the interest of Samuel 
L. Nason, as owner of the automobile covered by this policy, is hereby assigned 
to F. M. Cless, Rossville, Kansas. 


“This endorsement shall take effect on the 9th day of July, 1927, at noon, and 
shall terminate with this policy. 

“This endorsement when countersigned by a duly authorized agent and attached 
to Policy No. 57994 of the Illinois Indemnity Company shall be valid and form a 
part of said Policy. 
“Tllinois Indemnity Co., 

“Hunt Wentworth, Secretary. 

“By S. L. Potter, Agent.” 
_ On July 21 the car was burned by fire and was practically a total loss. Proof 
of loss was duly made. The specific conditions of the policy pleaded by defendant 


saa been violated, the violation of which rendered the policy void, are as 
ollows: 


“Title and Ownership. 

_ “10. This entire policy shall be void unless otherwise provided by agreement 
in writing added hereto: (a) if the interest of the assured in the subject of this 
msurance be other than unconditional and sole ownership; or in case of transfer or 
termination of the interest of the assured other than by death of the assured (it 
shall thereupon cover his legal representative, provided notice is given the Company 
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in writing within thirty days of such death) or in case of any change in the nature 
of the insurable interest of the assured in the property described herein either by 
sale or otherwise, or (b) if this policy or any part thereof shall be assigned before 
loss.” 

Appellant argues that there was a change of ownership from Nason to the 
trustee in bankruptcy by operation of law on the adjudication of bankruptcy and 
the appointment of the trustee; that there was a second change of ownership when 
the Kansas Investment Company, by permission and order of the referee in bank- 
ruptcy, paid to the trustee $40 for Nason’s equity in the car and took possession of 
it; and that there was a third change of ownership when the Kansas Investment 
Company sold it to Cless. It will be noted that the specific things mentioned in 
paragraph 10 of the policy rendered the policy void only in the event it is not 
otherwise provided by agreement in writing added to the policy. The fact that a 
short cut was taken in the assignment of this policy from Nason to Cless, instead 
of the more circuitous process of making an assignment first to the trustee in 
bankruptcy, then to the Kansas Investment Company, and then to Cless, is of no 
significance, if it were properly provided for by agreement in writing added to the 
policy. There is no reason why the insurance company could not consent to this 
method of making assignment if it was informed as to the facts and desired to do 
so. There is no question but what S. L. Potter, the agent of the insurance company, 
was conversant with all the facts, for he personally handled the various transactions. 
Cless undoubtedly thought he was getting a valid insurance policy, and no rea- 
son is suggested why the insurance company did not want to issue or transfer to 
him a valid policy. The special indorsement attached to the policy is sufficient in 
form to assign the policy to Cless—appellant does not seriously contend otherwise. 

So the question of liability really turns on the authority of S. L. Potter, the 
agent of the insurance company, to execute the special indorsement on behalf of 
the company and attach it to the policy. His authority to do so was put in issue 
by the pleadings. His agency agreement contained the following provisions, among 
others: 

“The company hereby appoints the above-named as agent for the purpose of 
procuring insurance and for the other purposes hereinafter named, and for such 
purposes only. * * * 

“The agent shall * * * thoroughly and efficiently canvas the said territory, pro- 
cure insurance, collect premiums and perform generally such other duties and ser- 
vices in connection therewith as shall best promote the interests of the company.” 

The evidence disclosed that in the conduct of the business the insurance com- 
pany furnished its agent Potter the insurance policy, special indorsements, and all 
other necessary forms, all properly signed by the officers of the company and ready 
to become valid contracts when countersigned and delivered by Potter. He was 
not required to forward the application for insurance to the home office nor any 
other agent of the company. In issuing a policy the application was made direct 
to him; he passed upon the risk and issued the policy. On a change of ownership 
of the property insured, he executed on behalf of the company, on forms furnished 
him for that purpose, the consent and agreement of the company to such transfer, 
‘and this he did without referring the matter to the officers, or any other agent of the 
company, for their approval. In the course of about a year he issued some 800 in- 
surance policies on automobiles for this insurance company. Many of these auttomo- 
biles changed ownership, and the consent and agreement of the company was execut- 
ed by Potter and attached to the respective policies. The authority of the agent 
Potter to execute on behalf of the insurance company the special indorsement in 
question is fairly conferred by his agency agreement with the company and appears 
to be in accord with the usual course and conduct of his business as agent of the 
company. The terms “special agent” and “general agent” are somewhat relative 
terms. There were, of course, some limitations on the authority of Potter, but with- 
in the territory mentioned in this agency agreement, in procuring insurance, collect- 
ing premiums, and performing generally such other duties and services in connection 
therewith as would best promote the interests of the company and doing so in ac- 
cordance with his own judgment, his authority in these respects was general. He 
was the insurance companv with respect to such transactions. Despain v. Pacific 
Mut. Life Insurance Co., 81 Kan. 722. 106 P. 1027; Funk v. Shawnee Fire Insurance 
Co.. 82 Kan. 525, 108 P. 8?2. From this it necessarily follows that the policy as in- 
dorsed to Cless was valid. 

The judgment of the court below is affirmed. 
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FIDELITY UNION CASUALTY CO. v. ROMERO. (No. 448.) 
Court of Appeal of Louisiana. First Circuit. May 7, 1929. 
122 Southern Reporter 288. 
1. INSURANCE—COURT CANNOT TAKE COGNIZANCE OF CITY ORDI- 

NANCE. 

While court can take cognizance that a place is a city, it cannot take cognizance 
of an ordinance thereof in ruling on exception of no cause of action to petition 
alleging damages from unlawful, negligent, and reckless driving of automobile 
therein, but not alleging violation of an ordinance. 

(For other cases, see Insurance, Dec. Dig. § 642.) 


2. INSURANCE—PETITION COLLIDING AUTOMOBILE WAS DRIVEN 
UNLAWFULLY AND NEGLIGENTLY HELD INSUFFICIENT IN AL- 
LEGING CONCLUSIONS (CODE PRAC. ART. 172, SUBD. 4). 

Petition alleging that in a city plaintiff’s automobile was run into and damaged 
by that of defendant, being driven in an unlawful, reckless, careless, and negligent 
manner, the damage being caused thereby, and plaintiff not contributing thereto, is 
insufficient in alleging legal conclusions, instead of the ultimate facts from which 
such things can be the proper result, as is necessary under Code Prac. art. 172, 
subd. 4, requiring petition to contain a clear and concise statement of the cause 
direction. 


(For other cases, see Insurance, Dec. Dig. § 629.) 


8 


Appeal from District Court, Parish of Iberia; James D. Simon, Judge. 

Action by the Fidelity Union Casualty Company against Lastie Romero. Judg- 
ment for plaintiff, and defendant appeals. Judgment annulled, exception sustained, 
and suit dismissed. 

Lessley & Rouly, of Lafayette, for appellant. 

C. A. Provost, of New Iberia, for appellee. 

Exuiorr, J. Fidelity Union Casualty Company, assignee of Earl W. Hall, and 
subrogee of his rights, claims of Lastie Romero $105.75 as the amount of damage 
done to an automobile belonging to said Hall, by said Romero. 

The defendant excepted to plaintiff's demond on the ground that its petition 
failed to disclose a cause or right of action. The exception was overruled. The 
defendant then answered under reserve of his rights to the exception. He objected 
to evidence in support of plaintiff's demand, on the ground that the petition set 
forth no cause of action. This objection was also overruled, the evidence received, 
and judgment rendered in favor of the plaintiff, based thereon. 

The defendant urges that the ruling was erroneous; that the exception should 
have been sustained and the suit dismissed. 

Plaintiff alleges that on January 28, 1928, in New Liberia, La., Hall’s automobile 
was run into and damaged by that of defendant, which was being driven in an un- 
lawful, reckless, careless, and negligent manner under the authority, direction, and 
order of said Romero, who was in the automobile at the time; that the damage 
aforesaid was caused by said recklessness, gross negligence, want of skill, and reck- 
less disregard of petitioner’s rights, on the part of said Romero; and that petitioner 
did in no way contribute to the said occurrence. 

[1] The plaintiff alleges that the occurrence took place in New Iberia, and we 
take cognizance of the fact that New Iberia is a city, but we cannot take cognizance 
of an ordinance of the city, in ruling on the exception of no cause of action, be- 
cause it is not alleged that defendant violated a city ordinance. Valenti v. Oster 
Bros. Carriage & Wagon Mfg. Co., 154 La. 991, 98 So. 553. 

[2] It is not alleged that Hall’s automobile was on a city street at the time, 
nor that he was driving too fast. No particular act is alleged from which it could 
be inferred that his driving was illegal, reckless, careless, or negligent. The state- 
ment that his acts were unlawful, careless, reckless, or negligent, and that the dam- 
age aforesaid was caused by said recklessness, gross negligence, want of skill, and 
reckless disregard of petitioner’s rights, and that the said Hall did in no way con- 
tribute thereto, amounts to nothing further than a legal conclusion. The ultimate 
facts from which such things can be the proper result should have been alleged. 

The Code Practice, art. 172, subd. 4, provides: “That the petition must contain 
a clear and concise statement of the * * * cause of action on which it is founded.” 

The Supreme Court has held in a line of decisions that allegations for sup- 
porting the petition must be of facts and not conclusions of law. State v. Hackley, 
Hume & Joyce, 124 La. 854, 50 So. 772; Levy v. Desposito, 133 La. 126, 62 So. 599; 
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Hills v. City of New Orleans, 139 La. 537, 71 So. 797; Arent v. Liquidating Com- 
missioners of Bank of Monroe, 133 La. 134, 62 So. 602. 

The exception of no cause of action should have been sustained. 

For these reasons the judgment appealed from is annulled, avoided, and set 
aside. 

The exception of no cause of action is sustained, and the suit dismissed, with- 
out prejudice to plaintiff's right to bring another suit based on proper allegations; 
the plaintiff and appellee to pay the cost in both courts. 


CITY OF WAKEFIELD v. GLOBE INDEMNITY CO. et al. 
(No. 50, Jan. Term.) 
Supreme Court of Michigan. June 3, 1929. 

225 Northwestern Reporter 643. 
INSURANCE—LIABILITY INSURER’S REFUSAL OF SETTLEMENT 
UNDER BONA FIDE BELIEF THAT ACTION MAY BE DEFEATED 
OR VERDICT KEPT WITHIN POLICY LIMIT IS NOT BAD FAITH. 

It is not bad faith for liability insurer’s counsel to refuse settlement with in- 
jured person under bona fide belief that they might defeat action or can probably 
keep verdict within policy limit. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE—EVIDENCE HELD NOT TO REQUIRE SUBMISSION TO 
JURY OF QUESTION WHETHER LIABILITY INSURER’S REPRE- 
SENTATIVE ACTED IN BAD FAITH IN REFUSING OFFER OF SET- 
TLEMENT. 

In action by city operating automobile bus line against companies carrying its 
liability insurance for amount of judgment against it in excess of policy limit, 
evidence held not to require submission to jury of question whether defendants’ 
representative acted in bad faith in declining to accept offer of settlement for less 
than amount of policy as recommended by their attorney. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

3. INSURANCE—FAILURE OF LIABILITY INSURER’S REPRESENTA- 
TIVE TO TESTIFY THAT HE REFUSED SETTLEMENT IN GOOD 
FAITH HELD NOT TO NEGATIVE SUCH PRESUMPTION. 

Burden being on insured, suing liability insurer for amount of judgment ex- 
ceeding policy limit, to prove that refusal of defendants’ representative to settle 
for less than amount of policy was actuated by bad faith, such representative's 
failure to state that he acted in good faith, when examined by plaintiff's counsel 
as to whether defendants’ attorneys assumed and had actual charge of defense, did 
not negative presumption that he so acted, in absence of other evidence warranting 
inference of bad faith. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Fead, McDonald, and Potter, JJ., dissenting in part. 

Error to Circuit Court, Gogebic County; George O. Driscoll, Judge. 

Action by the City of Wakefield against the Globe Indemnity Company and 
others. Judgment for plaintiff, and defendants bring error. Reversed, and new 
trial granted. 

Argued before the Entire Bench. 

M. J. Kennedy, of Ishpeming, for appellants. 

Harry Kk. Bay, of Ironwood (Charles M. Humphrey, of Ironwood, of counsel), 
for appellee. 

FreAp, J. Plaintiff, city of Wakefield, operates an automobile bus line. De- 
fendants carried its liability insurance, under joint policy, in the sum of $10,000 
for damages to any one person. Frank Borski was injured by one of the city ve- 
hicles, brought suit for damages, defendants assumed the defense, with the city 
attorney co-operating and attorney of record, and, on trial, Borski recovered iudg- 
ment for over $15,000, which was affirmed by this court. Borski v. City of Wake- 
field, 239 Mich. 656, 215 N. W. 19. The city having paid the judgment, defendants 
reimbursed it in the sum of $10,000 and costs. This suit was brought in tort to re- 
cover the balance of the judgment on the claims of (a) negligent defense of the 
Borski suit by defendants; (b) their failure to exercise reasonable care to effect a 
compromise of Borski’s claim; and (c) their bad faith in refusing settlement. 

The claim of negligent defense is that defendants failed to make the point at 
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the Borski trial that the operation of a bus line was ultra vires of the city, and 
therefore it was not liable for the injury. Before the trial, counsel for defendants 
and for the city discussed the matter at length with the city officials. Counsel for 
defendants wanted to raise the point, and drafted an appropriate amendment to the 
notice under the plea. The city officials objected to making the defense, and ac- 
quiesced in its abandonment. We agree with the circuit judge that the plaintiff is 
estopped from now claiming negligent defense in this respect. 

Before the trial, several propositions of settlement were suggested to defend- 
ants. During the trial, counsel for Borski for the city, and for defendants reached 
an agreement to compromise the suit for $4,325, subject to defendants’ approval. 
Defendants refused to settle. The other claims of liability arise out 
fusal. 

The policy required defendants to defend all suits brought against the insured 
to recover damages under it, “unless the insurers shall elect to effect settlement 
thereof,” and contained the clause: “The insurers shall have the exclusive right to 
contest or settle any of said suits or claims. The assured shall not interfere in 
any way respecting any negotiations for the settlement of any claim or suit, nor 
in the conduct of any legal proceedings, but shall, at all times, at the request of the 
insurers, render to them all possible co-operation and assistance. The assured 
shall not voluntarily admit or assume any liability for an accident, nor incur any 
expense other than for immediate surgical relief, nor settle any claim, except at the 
assured’s own cost.” 

The issues are of first impression in this state, but they have been considered 
and exhaustively discussed in numerous cases in other jurisdictions. The author- 
ities are collected in United States Casualty Co. v. Johnston Drilling Co., 161 Ark. 
158, 255 S. W. 890, 34 A. L. R. 730; Douglas v. United States Fidelity & Guaranty 
Co., 81 N. H. 371, 127 A. 708, 37 A. L. R. 1477; Fidelity & Casualty Co. of New 
York vy. Stewart Dry Goods Co., 208 Ky. 429, 271 S. W. 444, 43 A. L. R. 326, and 


notes. 


of such re- 


The courts seem to be unanimous in the opinion, as expressed by direct ruling, 
recognition, or assumption, that the insurer is liable to the insured for an excess 
of judgment over the face of the policy when the insurer, having exclusive control 
of settlement, fraudulently or in bad faith refuses to compromise a claim for an 
amount within the policy limit. They are also unanimous that the instant form of 
policy contains no-express or implied contract obligation of the insurer to compro- 
mise claims, and that an action in assumpsit or on the contract will not lie for the 
excess of judgment over policy limit. Where the proposition is stated, the great 
weight of authority holds that the insurer has the option to compromise but no 
obligation to do so. The exclusive control of settlement in the insurer, however, 
applies only to the policy limit, as the insured may compromise his own possible li- 
ability in excess of that amount. General Accident, Fire & Life Assurance Corpo- 
ration v. Louisville Home Telephone Co., 175 Ky. 96, 193 S. W. 1031, L. R. A. 
1917D, 952: Pickett v. Fidelity & Casualty Co., 60 S. C. 477, 38 S. E. 160, 629. 

In discussing the cases adverse to it, plaintiff's counsel stress the form of action 
as bearing upon liability. In many of the cases the form of action is not entirely 
clear. In Wisconsin Zinc Co. v. Fidelity & Deposit Co. of Maryland, 162 Wis. 
39, 155 N. W. 1081, Ann. Cas. 1918C, 399, it was in tort, and in Best Building Co. 
v. Employers’ Liability Assurance Co., 247 N. Y. 451, 160 N. E. 911, Mendota 
Electric Co. v. New York Indemnity Co., 169 Minn. 377, 211 N. W. 317, and 
Wynnewood Lumber Co. vy. Travelers’ Insurance Co., 173 N. C. 269, 91 S. E. 946, 
it seems to have been. However, while the distinction between action in contract 
and in tort is emphasized in the Douglas Case, the other courts used general lang- 
uage in stating their conclusions as to liability, and in nearly all cases without dis- 
cussion of the form of action. 

Plaintiff's theory, following =e v. United States Fidelity & nna Co., 
81 N. H. 371, 127 A. 708, 37 A. L. R. 1477, and Attleboro Mfg. Co. . Frankfort 
Marine, Accident & Plate Glass Insurance Co. (C. C. A.) 240 F. 373, may be ex- 
presse id ina quotation from a note to the Attleboro Case, as reported in 17 N. C. 

. 1068: “In the event the indemnitor elects to resist such a claim of liability, 
or 5 effect a settlement thereof on such terms as it can get, there arises a new, im- 
plied contract. supplementing if not superse ding the policy of indemnity, and coin- 
cident therewith, a self-imposed duty to exercise due care and good faith.” 


\nd one from plaintiff's brief: “This case also proceeds upon the theory that 


anyone who assumes to perform a service for another is by the common law duty 
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bound to exercise due care and diligence in the performance thereof, especially 
where the party for whom the service is being performed is precluded from doing 
anything in his own behalf for his own protection during the performance thereof.” 

The circuit court submitted the cause to the jury on the ground of ordinary 
negligence, and plaintiff had verdict and judgment. : 

Plaintiff's theory overlooks the purport and purpose of the policy provisions 
regarding control of settlements. The policy amount constitutes a dead line of con- 
tractual power, obligation, and duty. The insured pays for protection to that amount 
only, and the insurer has no obligation to indemnify him in a greater sum. The 
insurer has no authority to bind insured by compromise in any amount above such 
limit nor to prevent his setting his own possible excess liability as he chooses. 
Within the policy limit, the insurer has no contract obligation to effect settlement, 
as the policy contains no promise that it will do so under any conditions or cir- 
cumstances. Nor within such limit can the insured be injured by any compromise 
or failure to compromise, as liability to that amount must be paid by the insurer. 
It seems very plain that the exclusive power to control settlements within the 
amount of the policy is ceded to the insurer for its sole benefit, to save itself, as far 
as may be, on account of its engagement to insured. Because of its purpose, the 
power is to be used according to the judgment and discretion of the insurer, and 
therefore, in attempting exercise of the power, it is not performing, or assuming to 
perform, a legal duty to insured, either express or implied. Without such legal 
duty, the obligation to use due care in the exercise of the power cannot be imposed 
by law. 

Recognizing the soundness ot the weight of authority in this respect, some of 
the commentators have suggested that the insurer should not be held liable even for 
bad faith in refusing settlement, because the insured may fully protect himself by 
compromising his own possible liability over the policy amount. However, we 
think the rule adopted by the authorities should be followed in the interest of uni- 
formity and may be sustained in principle. Prohibition against fraud or bad faith 
is imposed by law upon every legal relationship, is a part of every lawful grant of 
power, and it is not necessary to contract for it. The power to control settlements 
having been granted to insurer for the purpose of its own protection under the 
policy. it is bound to use the power in good faith for that purpose. 

The insured has no obligation to compromise his own possible liability, but 
may rest upon the policy, the promise to indemnify in a certain amount, the duty 
of insurer to conduct the defense and to use its discretionary power of settlement 
in good faith. The use of the power in bad faith, for improper motives, or for 
other purpose than that for which it was granted, would constitute a fraud upon 
insured and be actionable if injury results to him therefrom. See Chambers v. 
Chambers, 207 Mich. 129, 173 N. W. 367. 

The practical difficulties and effect of the rule suggested by plaintiff are ap- 
parent. They have been set out at some length in Best Building Co. v. Employers’ 
Liability Assurance Co., 247 N. Y. 451, 160 N. E. 911, and need not be repeated. 

We think the rule adopted by the great weight of authority is in harmony with 
the contract of the parties and should be followed. Defendants are not liable to 
plaintiff for refusal to compromise Borski’s claim unless the refusal was in had 
faith. 

The more perplexing questions are, “What showing is necessary to make out a 
case of bad faith on the part of the insurer in refusing to settle and whether the 
testimony raises a jury issue thereon? Upon the record here, we are not concerned 
with whether a finding of bad faith would have been against the great weight of 
the evidence. The question is whether the testimony most favorable to plaintiff 
raises an issue of fact. 

It is not bad faith if counsel for the insurer refuse settlement under the bona 
fide belief that they might defeat the action, or, in any event, can probably keep 
the verdict within the policy limit. Stowers Furniture Co. v. American Indemnity 
Co. (Tex. Civ. App.) 295 S. W. 257; or have a “fighting chance” to win, New Or- 
leans & Carrollton R. Co. v. Maryland Casualty Co., 114 La. 154, 38 So. 89, 6 L. 
R. A. (N. S.) 562. A mistake of iudgment is not bad faith. Mendota Electric 
Co. v. New York Indemnity Co., 175 Minn. 181, 221 N. W. 61. On a prior review of 
the last case, reported in 169 Minn. 377, 211 N. W. 317, the court said: “Good faith 
and fair dealing are correlative obligations and the insurer owes to the insured 
some duties in the matter of the settlement of claims covered by the policy, Brassil 
v. Maryland Cas. Co., 210 N. Y. 235, 104 N. E. 622, L. R. A. 1915A, 629, and 
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where the insured ts clearly liable and the insurer refuses to make a settlement, 
thus protecting the insured from a possible judgment for damages in excess of the 
amount of the insurance, the refusal must be made in good faith and upon reason- 
able grounds for the belief that the amount required to affect a settlement ts ex- 
cessive. We think this conclusion is in accord with the principles stated in the 
cases cited and that no injustice to the insurer will be done if they are adopted as 
guides to the courts.” 

In Wisconsin Zine Co. v. Fidelity & Deposit Co. of Maryland, 162 Wis. 39, 155 
N. W. 1081, Ann. Cas. 1918C, 399, the court said: “While the defendant had the 
right to consult what it deemed to be its own interest in making a settlement, it 
could not abuse the power vested in it and recklessly and contumaciously refuse to 
settle if it was apparent that in all reasonable probability its conduct would not 
only result in damage to the plaintiff but also in loss to itself.” 

Where, to induce the insured to pay part of a settlement amount, the insurer 
represents to him that trial will represent in a judgment which would cause him a 
greater loss than settlement, and, if he does not pay, the insurer will permit the 
action to proceed to judgment, the insurer acts in bad faith. Brown & McCabe, 
Stevedores, Inc., v. London Guarantee & Accident Co. (D. C.) 232 F. 298. 

Undoubtedly the insurer does not act in bad faith if it refuses settlement in 
the honest belief that it has a fair chance of victory, or of keeping the verdict 
within the policy limit, or, upon reasonable grounds, that the compromise amount 
is excessive, or if it has legal defenses, as yet undetermined by a court of last 
resort, which fairly seem applicable, as the question of seasonable notice to the 
city of the claim of injury may have been in the instant case. There may be other 
bona fide reasons for refusal to compromise. On the other hand, arbitrary refusal 
to settle for a reasonable amount, where it is apparent that suit would result in a 
judgment in excess of the policy limit, indifference to effect of refusal on the in- 
sured, failure to fairly consider a compromise and facts presented and pass honest 
judgment thereon, or refusal upon grounds which depart from the contract and the 
purpose of the grant of power, would tend to show bad faith. 

Goad or bad faith is a state of mind. Of necessity. it must be determined from 

proof of conduct, except as the owner of the mind discloses its operations. De- 
fendants, being corporations, could act only through agents, whose state of mind 
is that of the defendants. 
_ Detendants’ principal representative was K. A. Campbell, of Minneapolis, act- 
ing for Fred L. Gray Company, general agents. At the Borski trial they were re- 
presented by one Selb, an adjuster, and B. H. T. Burritt, the attorney who conducted 
their defense. ‘ 

When the trial was nearly finished, after Borski’s medical witnesses had testi- 
fied and after Mr. Burritt had talked with witnesses for the defense, he came to 
the conclusion that the case was hopeless, made advances to Borski’s attorney for 
settlement, and agreed with them on a compromise in the sum of $4,325, subject 
to defendants’ approval. Attorneys for the city participated in the negotiations. 
Mr. Burritt wired Gray Company, stating: “This is a dangerous case. Stop. One 
hundred per cent. disability and may be permanent. Stop. Medical testimony 
strong. Stop. Do not submit counter offer as we may finish case today. Stop. I 
advise settlement.” . : 

The telegram came to Mr. Campbell, who called Selb by long-distance telephone 
and instructed him to tell Mr. Burritt the proposition was declined. 

The testimony showed that Borski was 55 years of age, had been strong and 
healthy before the accident, earning $5.25 per day. At the time of trial he was ema- 
ciated, totally disabled, had undergone great pain and suffering, and the physicians 
testified his recovery was doubtful and he might go insane. In the report of the 
case, which was introduced in evidence, this court held that, in view of the show- 
ing, the verdict was not excessive. 

Mr. Campbell was a witness on the trial of the case at bar and testified at 
length. He gave no reason for refusing the settlement. Conceding that the record 
indicates that he could have had just cause for not approving the compromise, it is 
mere speculation, not evidence, to guess his probable reasons when. having had full 
opportunity to disclose them on the trial, he failed to do so. Whatever of good 
faith may be attributed to him by such speculation is more than offset by the fact 
that the jury was entitled to draw the inference that, if his action had been due to 
justifiable reasons, he would have said so on the stand, and that, failing to state the 
Teasons, he had no legitimate excuse for his action. 





582 The Insurance Law Journal, Vol. 73 [Sept., 1929 


The only evidence of the state of mind of any of defendants’ agents was that 

Mr. Burritt, whose opinion it was that Mr. Borski would surely recover, would 
obtain a large verdict, and that settlement was advisable and the amount reasonable. 
Mr. Burritt’s knowledge of the fact was defendants’ knowledge (6 C. J. 638), and 
they were bound to take into account what he knew (Stowers Furniture Co. 
American Indemnity Co., supra). 

Where there is any evidence whatever of bad faith, the issue is for the jury. 
Mr. Burritt’s testimony and Mr. Campbell’s silence were evidence that the defend- 
ants acted in bad faith and required submission of the issue to the jury. 

A number of other questions are presented, only the following of-which may 
arise upon a new trial and require discussion: 

Whatever privilege may have attached to Mr. Burritt’s telegram to Gray Com- 
pany is waived if defendants make the claim that Mr. Campbell acted in good 
faith in denying compromise. Any knowledge he had of the case would be open 
to inquiry and proof. 

Evidence oi suggestions and propositions of compromise made to defendants’ 
representatives by others than Borski was admitted, doubtless upon the issue of 
failure to exercise reasonable diligence to effect a settlement. Upon the issue as 
here limited, such evidence would not be competent unless the propositions were 
made hy Borski or his authorized agents, whose authority was known or demon- 
strated to defendants. The latter cannot be charged with bad faith in 
to give consideration to rumors or unauthorized propositions. 

Judgment is reversed, and new trial ordered, with costs. 

McDonald and Potter, JJ., concurred with Fead, J. 

Sharpe, J. (for reversal). [1] The rule of law applicable to the issue here pre- 
sented is, I think, correctly stated by Mr. Justice Fead as follows: “It is not bad 
faith if counsel for the insurer refuse settlement under the bona fide belief that they 
might defe: at the action, or, in any event, can probably keep the verdict within the 
policy limit. * * * A mistake of judgment is not bad faith.” 

It is supported _ the decisions in the cases cited by him. The quotation from 
Wisconsin Zine Co. Fidelity & Deposit Co. of Maryland, 162 Wis. 39, 155 N. W. 
1081, Ann. Cas. 1918, 399, is, I think, worthy of repetition: “While the defendant 
had the right to consult what it deemed to be its own interest in making a settle- 
ment, it could not abuse the power vested in it and recklessly and contumaciously 
refuse to settle if it was apparent that in all reasonable probability its conduct 
would a only result in damage to the plaintiff but also in loss to itself.” 

[2] But 1 do not concur in the conclusion reached by him that the evidence re- 
quired the submission to the jury of the question, Did Mr. Campbell act in bad 
faith in declining to accept the offer of settlement? 

In the ordinary affairs of life, many persons are at times called upon to decide 
matters in which the rights of others are involved. When such rights are not fixed 
by statute or court decision, there is but one criterion by which their actions in 
doing so should be judged, and that is: Did they exercise an honest judgment? As 
to most persons, it is to be expected that in making such decision they will be 
more or less influenced by their personal interest in the matter. 

Corporations act through their officials. When the offer of settlement in the 
Borski Case was submitted to Mr. Campbell at his office in Minneapolis by the tele- 
gram of Mr. Burritt, it was up to him to accept or reject it as his judgment, in 
view of all the facts then known to him, should dictate. He was under no legal ob- 
ligation to do so. Let us try to place ourselves in his position at the time he was 
called upon to make decision. He knew that the offer, if accepted, called for the 
payment of $4,325, and that his clients were liable to indemnify the city to the 
amount of $10,000; that, if he should refuse to accept, his clients incurred the risk 
of paying an additional $5,675; that the amount of damages which the plz uintiff 
might be awarded was not the only question in issue; that two defenses were being 
interposed, and, if either of them should be sustained as a matter of law, plaintiff 

could not recover in any amount; and that, on a former trial, a verdict had been 
divested in favor of the city and afterwards set aside and a new trial granted. He 
also had the right to consider the improbability of plaintiff's attorney’s offering to 
accent $4,325 in settlement if they felt at all certain of ultimate success, in view of 
the information conveyed to him in the telegram he had just received from Mr. 
Burritt that “This is a dangerous case. One hundred per cent. disability and maybe 
permanent.” Possessed.of this knowledge, and being required to make immediate de- 
cision, can it be said that an inference may be drawn therefrom that he did not 
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exercise an honest judgment or act in good faith in refusing to accept the offer 
made? I think not. 

One of the legal questions presented involved the claim of the city that it was 
operating its bus line in a government capacity, and therefore not liable. In dispos- 
ing of the case in this court, Mr. Justice McDonald, speaking for the court, said: 
“This precise question has never been considered by this court.” Counsel for the 
defendant cited several decisions of courts in other jurisdictions which supported its 
claim in this respect. Mr. Campbell's declination of the offer was but an expression 
of confidence on his part that the legal defenses interposed were well taken. Surely 
it cannot be said to have been actuated by a lack of honesty or fair dealing towards 
the city, amounting to what, in law, is denominated “bad faith,” particularly in view 
of the fact that the amount of the offer, $4,325, must be increased by the verdict 
of the jury to more than $10,000 and sustained in such amount before any liability 
on the part of the city could attach. 

[3] Stress is laid upon the fact that Mr. Campbell as a witness did not disclose 
his reason for refusing the settlement. He was the first witness called by plaintiff's 
counsel, and was afterwards recalled by them. The purpose of his examination, as 
disclosed by the record, was to establish the fact that the attorneys for the indemnity 
companies assumed and had actual charge of the defense of the case. No suggestion 
was made during his examination by plaintiff's counsel that he had acted in bad faith 
in refusing to settle. Doubtless this accounts for the omission of defendant's at- 
torney to question him concerning his action in that respect. If, from a considera- 
tion of the entire evidence, no inference of bad faith may be drawn, his failure to 
state that he acted in good faith cannot, under the circumstances attendant upon 
his examination, be said to negative the presumption that he so acted. Upon the 
plaintiff rested the burden of proving that his refusal to settle was actuated by bad 
faith, and, unless the proof submitted by plaintiff bearing thereon was of sufficient 
weight to warrant submission of the question to the jury, no obligation rested 
upon him to make denial thereof. 

The journal entry of the verdict and judgment, after stating the verdict of the 
jury, contains the following: “Thereupon the motion of the defendants for a di- 
rected verdict in their favor, reserved by the court under Act No. 217 of the Public 
Acts of 1915, is hereby denied, and judgment is hereby entered upon the verdict of 
the jury.” The judgment follows. Error is assigned upon the overruling of the 
motion for a directed verdict and upon the refusal of the court to enter judgment 
notwithstanding the verdict. 

The judgment is reversed and set aside, with costs to appellants, and the cause 
remanded to the trial court, with direction to enter a judgment for the defendants. 

North, C. J., and Fellows, Wiest, and Clark, JJ., concurred with Sharpe, J. 
QUALITY DAIRY CO. v. FT. DEARBORN CASUALTY UNDERWRITERS. 

(No. 20634.) 
St. Louis Court of Appeals. Missouri. May 7, 1929. 
16 Southwestern Reporter(2d) 613. 
INSURANCE—INSURER AGAINST LIABILITY FROM “USE” OF AUTO- 


MOBILE HELD LIABLE, WHERE ACCIDENT WAS CAUSED BY 
WAGON WHICH BECAME DETACHED FROM TRUCK. 


__ Automobile indemnity insurer held liable under policy insuring owner against 
liability by reason of ownership, “maintenance, or use of automobile, where ac- 
cident occurred when wagon attached to truck of insured became detached from 
it and collided with another automobile, and insurer is liable regardless of how 
wagon became detached, since accident resulted from “use” of truck. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Action by the Quality Dairy Company against the Fort Dearborn Casualty 
Underwriters. Judgment for plaintiff, and defendent appeals. Affirmed. 

Wilbur C. Schwartz, of St. Louis, for appellant. 

A. J. Haverstick, of St. Louis, for respondent. 

BeNNicK, C. This is an action for reimbursement, brought by plaintiff, the in- 
demnitee, against defendant, the indemnitor, and founded upon a policy of 
liability insurance issued to the former by the latter. A trial was had to the 
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court without the aid of a jury, and judgment was rendered for plaintiff in 
the sum of $2,990, from which defendant has duly appealed. 

The case was submitted upon an agreed statement of facts which, for the 
purposes of this opinion, disclose that the policy in question covered a certain 
automobile truck owned by plaintiff; that on September 27, 1924, while the 
policy was in full force and effect, said truck was being driven by one of plain- 
tiff’s employees, with a two-horse wagon attached to it; that while the truck 
was in use, the wagon became detached from it, and collided with an automobile 
in which one Marie Koerner was riding; that defendant was notified of the 
occurrence, and, after making an investigation of the accident, subsequently 
disclaimed liability under its policy, upon the ground that the accident was not 
caused by the truck by reason of its ownership, maintenance, or use, as set 
out in the policy; that said Marie Koerner instituted an action for damages 
against the plaintiff herein, which defendant refused to defend, and recovered 
judgment in the sum of $3,250, which plaintiff paid, together with the court 
costs incurred. 


It appears from the policy that defendant had agreed to indemnify and 
insure plaintiff “against any loss by reason of the liability imposed by law upon 
the assured for damage on account of bodily injuries, whether fatal or non-fatal, 
accidentally suffered, or alleged to have been suffered, while this policy is in 
force, by any person, or persons, by the reason of ownership, maintenance, or 
use of any of the automobiles enumerated and described above.” 

The pleadings of the respective parties were all in conventional form, and 
are of unimportance upon the sole question in the case, which is whether or 
not the agreed statement of facts may be said to disclose that the injuries suf- 
fered by Marie Koerner were proximately caused by reason of the ownership, 
maintenance, or use of the automobile truck covered by the policy. 

Counsel for defendant argues that the facts stat¢d do not bring the claim 
within the coverage clause of the policy, since they do not show that the wagon 
became detached from the truck by reason of its ownership, maintenance, or 
use; that the cause of the wagon’si becoming detached is not shown, and may 
have been for many reasons other than the use of the truck; that if it became 
detached for any reason other than the ownership, maintenance, or use of the 
truck, the claim was not within the terms of the policy; that the burden was 
upon plaintiff to prove that the accident proximately resulted from the owner- 
ship, maintenance, or use of the truck; and that, since such burden was noi 
successfully borne, as counsel for defendant views the situation, the judgment 
of the lower court was for the wrong party, and should be reversed. 

The case has been briefed and presented by both parties upon the theory 
that plaintiff's right to be reimbursed depends wholly upon the question of 
whether it may be said that the accident was by reason of the use of the truck, 
since concededly the breaking loose of the wagon was in no wise attributable 
to plaintiff's ownership or maintenance of the truck. 


Looking, therefore, to the facts and circumstances of the case as they may 
bear upon the issue for our determination, we think it is clear that the policy 
was intended to cover any use to which the truck might be put, subject to cer- 
tain limitations which are not present here; and that the truck was in use, with- 
in the meaning of the policy, while it was being employed by plaintiff to tow 
the wagon which was attached to it. It is commonly understood that the use of a 
truck is to produce motion, and to move, carry, draw, or propel objects from 
one place to another by means of power generated by its engine and transmit- 
ted directly or indirectly to the object to be moved. Consequently, in the ab- 
sence of a provision in the policy to the contrary, it could make no difference 
upon the question of defendant’s obligation to indemnify and insure plaintiff 
against claims arising by reason of the use of the truck, that the load moved 
by it was one fastened to it in some manner, rather than one carried in its bed, 
or that the particular object happened to be a wagon on wheels. 

It is quite true that there is nothing in the agreed statement of facts whick 
tends in any wise to indicate the precise cause of the wagon’s becoming de- 
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tached; but we do not regard this fact as material upon the question of, de- 
fendant’s ultimate liability under its policy. We say this for the reason that 
defendant’s obligation to indemnify plaintiff against the liability imposed by 
law was not limited to cases where the truck itself produced the injury, but 
rather the policy was expressly drawn in terms broad enough to cover all 
claims arising by reason of the use of the truck, if we except the limitations 
stated in the policy, which we repeat are inapplicable here. 

If the load had consisted of a number of separate objects carried in the bed 
of the truck, and one of them had become dislodged, and had fallen and pro- 
duced the injury, we do not believe that the reason for the fall of the object 
would be a vital issue in an action on the policy, nor that defendant’s liability 
as an insurer could be questioned. Similarly in the case at bar, we cannot es- 
cape the view that, however the wagon may have become detached, it was 
nevertheless the use or employment of the truck as a propelling power which 
put the wagon in motion and started the chain of circumstances which proxi- 
mately led to the injury sustained. 


It follows, therefore, that the judgment rendered by the circuit court should 
be affirmed; and the Commissioner so recommends. 


Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opin- 
ion of the court. 

The judgment of the circuit court is, accordingly, affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


HOFFMAN v. GENERAL EXCHANGE INS. CORPORATION. (No. 20565.) 
St. Louis Court of Appeals. Missouri. May 7, 1929. 
16 Southwestern Reporter(2d) 716. 

i. INSURANCE—PERMITTING PLAINTIFF SUING ON AUTOMOBILE 
INSU RANCE POLICY TO AMEND PETITION BY ALLEGING PLAIN- 
TIFF WAS OWNER OF AUTOMOBILE HELD NOT ERROR (Rev. 
St. 1919, § 1274). 

It being within discretion of trial court under Rev. St. 1919, § 1274, to permit 
amendments of pleadings from time to time before final judgment, held, that 
court did not err in allowing plaintiff suing on automobile insurance policy to 
amend petition at opening of trial by adding allegation that plaintiff was owner 
of automobile. 

(For other cases, see Insurance. Dec. Dig. § 643[1].) 

2. INSURANCE—PETITION, IN ACTION ON AUTOMOBILE INSURANCE 
POLICY, STATING ITS INSURED VALUE AND THAT IT WAS TO- 
TALLY DESTROYED, WAS NOT LACKING AN ALLEGATION OF 
VALUE. 


Petition, in action on automobile insurance policy, alleging that automobile 
was insured for specified amount, that it was taken away from plaintiff by 
means of theft, robbery, and pilferage, and totally injured and destroyed, can- 
not be said to be lacking an allegation of value, since it is fairly inferable that 
its value was amount for which it was insured. 

(For other cases, see Insurance, Dec. Dig. § 635.) 


6. INSURANCE—DEMURRER AT CLOSE OF WHOLE CASE, IN ACTION 
ON AUTOMOBILE INSURANCE POLICY FOR LOSS FROM ROB- 
BERY, HELD PROPERLY OVERRULED. 

In action on automobile insurance policy for loss alleged to have been 
sustained as result of robbery of automobile, demurrer offered at close of whole 
case held to have been properly overruled as evidence presented the case for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[1].) 


8. INSURANCE—INSTRUCTION DEFINING ROBBERY, IN ACTION ON 
AUTOMOBILE INSURANCE POLICY FOR LOSS FROM ROBBERY, 
EMBRACING EVERY STATUTORY ELEMENT OF CRIME, HELD 
PROPER (Rev. St. 1919, § 3307). 


In action on automobile insurance policy for loss alleged to have resulted 
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from robbery, instruction defining robbery and embracing every element of 

crime under Rey. St. 1919, § 3307, held proper. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

9. INSURANCE—REQUESTED INSTRUCTION, IN ACTION ON AUTO- 
MOBILE THEFT POLICY, REQUIRING AS NECESSARY ELEMENT 
OF THEFT THAT PROPERTY BE TAKEN WITH INTENT OF PER- 
MANENTLY DEPRIVING OWNER THEREOF, HELD PROPERLY RE- 
FUSED (Rev. St. 1919, § 3307). 

In action on automobile insurance policy for loss alleged to have resulted 
from robbery, defendant’s requested instruction which required that necessary 
element of a theft was that property be taken with intent of permanently de- 
priving owner of use thereof, held properly refused in view of Rev. St. 1919, § 
3307. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

10. INSURANCE—VERDICT OF $528 FOR DAMAGE TO AUTOMOBILE 
THROUGH ROBBERY HELD NOT EXCESSIVE, UNDER EVIDENCE 
THAT IT WAS WORTH $700 BEFORE, AND ABOUT $100 AFTER 
ROBBERY. 

In action on automobile insurance policy for loss from robbery, verdict for 
plaintiff for $528 held not excessive under evidence that value of automobile 
was $700 and that after robbery it was worth about $100; amount of mortgage 
on automobile not being deductible from amount awarded, since plaintiff still 
owed amount of such mortgage. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from Circuit Court, Jefferson County; E. M. Dearing, Judge. 

“Not to be officially published.” 

Action by Lee Hoffman against the General Exchange Insurance Corpora- 
tion. Judgment for plaintiff, and defendant appeals. Affirmed. 

R. E. Klienschmidt, of Hillsboro, and A. B. England of St. Louis, for appellant. 

P. S. Terry, of Festus, for respondent. 

Harp, P. J. This was a suit upon an insurance policy issued by the defendant 
insuring a certain Chevrolet sedan against loss by fire, theft, pilferage, and rob- 
bery, in the sum of $680. From a judgment in favor of the plaintiff for $528 
this appeal is prosecuted. 

The answer admitted the execution of the policy, but denied generally 
the other allegations of the petition. 

[1] The first error assigned is to the action of the court in permitting plain- 
tiff to amend the petition at the opening of the trial. In view of the provis- 
ions of section 1274 of R. S. Mo. 1919 vesting the trial court with discretion to 
permit amendments of pleadings at any time before final judgment, we think the 
trial court did not commit error in allowing the amendment alleging plaintiff 
was the owner of the car. “Amendments are favored and should be liberally 
allowed in furtherance of justice.” State ex rel. Blythe v. Trimble, 302 Mo. 
loc. cit. 715, 258 S. W. 1018. 

[2] As to defendant’s contention that the petition fails to allege the value 
of the property, and is therefore fatally defective, we find that the petition states 
that the car was insured for $680; that it was taken away from plaintiff by means 
of theft, robbery, and pilferage, and totally injured and destroyed to plaintiff. 
The pleading does not specifically plead its value at the time of the loss, but 
under the construction which we must give to it in the absence of a demurrer 
it cannot be said to be lacking an allegation of value, because certainly it is 
fairly inferrable that its value was the amount for which it was insured. Gustin 
v. Concordia Fire Ins. Co., 164 Mo. loc. cit. 176, 64 S. W. 178; Koropchensky v. 
Goddard (Mo. App.) 266 S. W. 343. 

[3] And the evidence by plaintiff disclosed that the car was worth $700, so 
that the value was at least impliedly alleged in the petition and definitely shown 
by the testimony, and any defect in the petition in this respect was thus cured 
after verdict. Gustin v. Concordia Fire Ins. Co., supra. ; 

[4] The defendant also urges in the same assignment the refusal of the 
court to sustain an objection to the introduction of any evidence on the ground 
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that the petition failed to state a cause of action. We have carefully examined 
the petition as the same was amended. The defendant does not point out in what 
particular it lacks the statement of a cause of action, and giving to the peti- 
tion the intendment which is to be indulged in favor of it upon an attack for the 
first time upon an objection to the introduction of evidence, we are of the view 
that it does properly state a cause of action. Mayhew v. Mutual Life of Illinois, 
217 Mo. App. 429, 439, 266 S. W. 1001; Ahern v. Collins, 39 Mo. 145; McIntyre 
y. Insurance Co., 142 Mo. App. 256, 266, 126 S. W. 227; Doty v. Western & 

Southern Life Ins. Co. (Mo. App.) 16 S. W. (2d) 712. 

[5] The defendant's next contention is that the court erred in not sustain- 
ing the demurrer offered at the close of the plaintiff's case. This objection, 
however, was waived by the defendant when it offered its evidence, and there- 
fore is not before us for further consideration. Frye v. St. Louis, I. M. & S. 
Ry. Co. 200 Mo. loc. cit. 381, 98 S. W. 566, 8 L. R. A. (N. S.) 1069. 

' [6, 7] The defendant’s next contention is that the court erred in not sus- 
taining the demurrer offered by it at the close of the whole case. 
murrer necessitates an examination of the evidence. 

The testimony for plaintiff was to the effect that plaintiff was the owner 
of the automobile, and that on September 8, 1927, he sent two of his employees 
to St. Louis for vegetables and fruit that were needed in his business as a mer- 
chant, the two employees leaving on their mission about 2 o'clock in the morning; 
that the car was in perfect condition at that time and cost him about $833; 
that when plaintiff next saw the car the glass was broken, the body had two 
bullet holes in the back, and the glass on the sides was broken, the two fenders 
on the left side were ruined as was also the running board, the wheels were 
bent; that the car was a total wreck; that nothing was missing from the car 
except the chauffeur’s license and a dash-light. 

The two employees testified that they left Crystal City about 2 o'clock in 
the morning, had reached a point about a mile to the north of the Meramec 
bridge when a truck, coming from the other direction, ran in front of their 
car, two men alighted therefrom, one of these men having a gun and the other 
a club, and told the young men to “beat it”; that they left the scene because 
they thought the two men might kill them; that they ran down the road for 
some distance, secured a ride in a truck going south, reached Crystal City about 
5 o'clock, and immediately reported the incident to plaintiff; that when they 


leit the scene of the alleged robbery no damage had been done to plaintiff’s 
automobile. 


This de- 


A witness for plaintiff testified as an expert that the automobile in ques- 
tion before the incident recited was worth $700, and was not worth much over 
$100 after its recovery. Another witness testified that he had experience in 
the selling of secondhand cars, and that after the incident in question he did 
not think plaintiff's automobile was worth to exceed $100. 

The defendant introduced some evidence tending to show a mere collision 
between the two cars, but this was a matter for the jury to determine, and on 
a demurrer to the evidence at the close of the entire case, we are bound to 
treat the testimony of plaintiff as true, and we are not permitted to reconcile 
any differences which may arise by reason of contrary evidence introduced by 
the defendant. Williams v. Railroad, 257 Mo. loc. cit. 112 and cases cited, 165 
S. W. 788, 52 L. R. A. (N. S.) 443; Scott v. Kline’s Inc. (Mo. App.) 284 S. W. 
loc. cit. 832; Gehbauer v. J. Hahn Bakery Co. (Mo. App.) 285 S. W. loc. cit. 
172. The trial court was therefore correct in overruling the demurrer offered 
at the close of the whole case. 


The defendant also complains of the giving of instructions Nos. 1 and 2 at 
the instance of the plaintiff, but it seems to have abandoned the correctness of 
instruction No. 1, because no argument is presented upon that assignment. We 
have considered the instruction and cannot say that it was erroneous. 

_ [8] As to plaintiff’s instruction No. 2, complaint is made that that instruction, 
in defining robbery, did not embrace within it the idea that the automobile was 
taken from plaintiff's employees with the intent to steal the same or to per- 
manently deprive the owner of the use thereof without an honest claim thereto. 
he instruction told the jury that if they should believe and find from the evi- 
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dence that the automobile mentioned was by some person feloniously taken from 
the possession of the employees of plaintiff by putting them in fear of some 
immediate danger to their person, with the intent to deprive the true owner 
thereof, and that such employees were the agents of plaintiff and in charge of 
the automobile, then such taking was robbery. The instruction then defined 
what was meant by the use of the term “feloniously.” Every element of the 
crime of robbery under section 3307 of R. S. Mo. 1919 is embraced within the 
instruction, and therefore we are of the view that the instruction was a proper 
one. State v. Thompson (Mo. Sup.) 238 S. W. loc. cit. 116; State v. Huffman 
(Mo. Sup.) 238 S. W. loc. cit. 435. 

[9] The defendant also complains because the court refused to give an 
instruction requested by it. By this instruction it was sought to charge the 
jury that they could not find for the plaintiff unless the jury found that the 
automobile was actually stolen from plaintiff or his agents, and that it was not 
enough to show that said car may have been damaged by reason of a collision 
or by acts of vandalism or of malicious destruction of the property; that before 
the jury could find for plaintiff it must find that the damage which the car sus- 
tained was the direct result of its having been stolen; that a theft of an auto- 
mobile occurs when some person or persons take or move same without the 
consent of the owner, with the unlawful intent of converting same to their own 
use and of permanently depriving the owner of the use thereof. 

The trial court properly refused this instruction because by it the defendant 
sought to have the jury instructed that a necessary element of a theft was that 
the property be taken with the intent of permanently depriving the owner of 
the use thereof. It is immaterial whether the felonious taking is with the intent 
of permanently depriving the owner thereof. When the facts are shown which 
bring the act within the terms of our statute (section 3307), it makes no difter- 
ence what further intent the guilty person may have had in mind concerning 
the property so taken. 

{10] The last point made by the defendant is that the verdict was excessive. 
The testimony for plaintiff showed that before the alleged robbery the machine 
was of the value of $700, and that after the incident referred to it was worth 
about $100. The jury therefore would have been warranted in finding that the 
loss occasioned to the plaintiff was $600, while a verdict was returned for $528 and 
was well within the proof submitted. In argument, however, the defendant insists 
that because there was a mortgage on the car for $150, such amount was to be 
deducted from the value, and that therefore, even if the damage was $600, there 
should be deducted from such amount the sum of $150 owing upon the machine. 
This, however, entirely overlooks the fact that plaintiff still owed the amount of 
$150, and the jury was not awarding to him more than the actual loss which he 
had sustained according to the evidence. The mortgagee was made a party to 
the suit, but the action as to it was subsequently dismissed, it made no claim 
to any interest in the insurance, and, presumably, it looked entirely to the plain- 
tiff for the payment of that amount. 

The judgment of the circuit court is therefore affirmed. 

Becker and Nipper, JJ., concur. 


ROTH v. GENERAL CASUALTY & SURETY CO. (two cases). (Nos. 89, 103.) 
Court of Errors and Appeals of New Jersey. May 20, 1929. 
146 Atlantic Reporter 202. 

2. INSURANCE—WIFE’S PURCHASE OF JUDGMENTS FOR DAMAGES 
AGAINST INSURED HUSBAND HELD LEGAL, AND NOT VIOLA- 
TION OF CASUALTY POLICY PROHIBITING INSURED FROM 
SETTLING CLAIMS. 

Where wife of insured purchased judgments against insured for damages 
sustained in automobile accident and there was evidence that mortgages on 
wife’s individual realty were given as collateral security for purchase, judgments 
were legally purchased by insured’s wife, and not by insured, and such purchase 
did not violate casualty policy prohibiting insured from voluntarily assuming any 
hiability, or settling any claim, unless authorized by insurer. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 
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3. INSURANCE—PURCHASER OF JUDGMENTS AGAINST INSURED 
HELD ENTITLED TO INTEREST ON AMOUNT OF JUDGMENTS, 
NOT ON AMOUNT OF PURCHASE UNDER POLICY. 

Under casualty policy providing that expenses incurred by insurer in defend- 
ing suit, including court cost and “all interest accruing after entry of judgment,” 
will be borne by insurer, irrespective of limit of liability expressed in policy, 
referred to interest on amount of judgment, and hence allowance of interest 
on amount paid by plaintiff in purchasing judgments against insured, instead of 
on amount of judgments purchased, was error. 

(For other cases, see Insurance, Dec. Dig. § 513.) 

Appeals from Supreme Court. 

Separate actions by Joseph Roth and by Minnie Roth against the General 
Casualty & Surety Company, tried together. From a judgment for plaintiff 
Minnie Roth, defendant appeals; from the judgment against plaintiff Joseph 
Roth, such plaintiff appeals. Modified and affirmed as to first judgment; affirmed 
as to second judgment. 

Abe J. Davis and Stamler & Koestler, all of Elizabeth (Samuel Koestler, 
ef Elizabeth, of counsel), for plaintiffs. 

Riker & Riker, of Newark (Irving Riker, of Newark, of counsel; Alvin C. 
Cass, of New York City, on the brief), for defendant. 

Wuirt, J. The cases were tried together before Judge Daly, and, counsel having 
agreed in open court that no questions of fact for a determination by the jury 
were involved, a verdict was directed in favor of the plaintiff Minnie Roth against 
the defendant surety company for the full amount, $10,000, of the casualty policy 
under which the suit was brought, together with costs and certain interest 
as hereinafter noted, and against the plaintiff Joseph Roth under the alternative 
claim in his behalf set up in the pleadings. One of the appeals here involved 
is by the defendant casualty company from the judgment in favor of Minnie 
Roth, and the other appeal is by the plaintiff Joseph Roth from the decisior 
on his alternative claim in the event of the appeal from the Minnie Roth judg- 
ment resulting in a total or partial reversal. 

Briefly the facts were as follows: Joseph Roth, who owned an automobile 
upon which he carried liability insurance with the defendant company under 
a policy having a total liability limit of $10,000, had an automobile accident 
wherein two persons (Edward and Jacob Mendel) were killed. Suits were brought 
against Roth, and were defended by the casualty company under the provisions 
of its policy to that effect, anderesulted in verdicts against Roth totaling $55,000. 
The casualty company obtained a rule to show cause, but without obtaining a 
stay of execution, and without filing any bond to bring about such stay. Ex- 
ecutions were issued and levies were made upon Roth’s property, but before 
this was accomplished Roth went into bankruptcy and the levies were not fol- 
lowed up. The rules to show cause were dismissed in so far as the defendant’s 
liability was concerned, but a new trial was granted as to the question of 
damages only. As a result of such new trial, judgments were finally entered 
against Roth aggregating the sum of $23,666.67. The casualty company ap- 
pealed these judgments, challenging the constitutionality of the action of the 
court in granting a new trial as to damages only. This contention was decided 
against the casualty company by this court. Mendel v. Roth, 99 N. J. Law, 286, 
122 A. 886. 

After the second verdicts, but before the determination of the last-men- 
tioned appeal therefrom, Minnie Roth, who is the wife of Joseph Roth, pur- 
chased the judgments against her husband, amounting to $23,666.67 as afore- 
said, for the sum of $14,500, and took assignments thereof, and then, after the 
decision of this court affirming the judgments, and after issuing executions 
against the defendant therein (her husband), which were returned unsatisfied, 
the suits here involved were brought by her as the holder of such judgments 
against the casualty company, under the clause in the policy which provides: 
“In the event that an execution on a judgment against the assured be returned 
unsatisfied in an action by a person who is injured or whose property is damaged, 
the judgment creditor shall have a right of action against the Company to the 
seme extent that the assured could have had had he paid the judgment.” 

[1] The defendant casualty company claimed that this clause is for the ex- 
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clusive benefit of the judgment creditor, but the learned trial judge held: “That 
such judgments as these may be assigned by the parties obtaining them the 
same as any other ordinary judgment can be assigned and that the assignment 
from the plaintiffs in the accident cases to Mrs. Roth was a legal, effective 
assignment.” We agree with this view and think that there passed with such 
judgments by virtue of such assignment all rights and remedies for collection 
which the assignor as the holder of such judgments possessed. 

[2] The defendant casualty company also claimed that the purchase by Mrs. 
Roth of the judgments in question was in fact a purchase by the defendant Roth 
himself, and therefore operated as a violation of the clause in the policy which 
provides: “The assured shall not voluntarily assume any liability nor incur any 
expense or settle any claim unless such settlement or expenditures are first 
authorized in writing by the Company.” The learned trial judge ruled upon 
this point as follows: ‘The judgments as they appear were legally purchased 
and legally bought by Mrs. Roth. There is evidence to the effect that her 
mortgages on her own individual real estate were given as collateral security. 
Be that as it may, she was and is the legal holder of these judgments. She 
obtained them by assignment from the plaintiffs in those cases.” We also agree 
with this view. The most that could be claimed to the contrary would be that 
the evidence upon this point was sufficiently contradictry to raise a jury question, 
but, as before stated, counsel conceded in open court below that there was no 
question in the case to be left to the jury, and the learned trial judge was quite 
right therefore in accepting the legal situation established by the formal assign- 
ment of the judgments and the legal transfer of the title to them to Mrs. Roth 
established by such assignment. 

But quite apart from this we are not at all sure that, had it been otherwise, 
and had the purchase of the judgments been made by or in behalf of Roth 
himself, the casualty company would be entitled, under the circumstances here 
involved, to avail itself of the protection of the interpretation claimed by it 
of the clause in question. The casualty company had the exclusive right to 
defend in behalf of Roth against the suits arising out of the accident covered 
by the policy, and it was its duty to so defend. This it did, as is conceded, up 
to the point where it procured a rule to show cause without also procuring 
a stay of execution. This omission on its part resulted disastrously to Roth, 
who found it necessary to go into bankruptcy in consequence. The judgments 
procured against him amounted to five and one-half time the indemnity limit 
secured to him under the casualty company’s policy in his favor, and as to the 
excess he was without protection. The casualty company says there was nothing 
in the obligations of its policy which required it to put up a bond for five and 
one-half times the total obligation of its policy in order to secure a stay of exe- 
cution. This may be true, but that is a very different question from the one of 
whether, having failed to put up such a bond, and thereby having failed to pro- 
tect the assured while it proceeded with further litigation for its own benefit, the 
casualty company could deny the assured the right to take measures to escape 
the resulting disaster to him, except under penalty of forfeiting the protection, 
so far as it went, afforded him by the casualty company’s policy. We rather 
incline to the view that it could not. We have examined carefully the other 
points raised in appellant’s brief and in its reply brief and find them without 
merit. 

[3, 4] Turning now to the question of interest, the learned trial judge in 
directing a verdict in favor of Mrs. Roth against the casualty company, amount- 
ing to $14,898.21, allowed her interest on the amount, $14,500, paid by her for the 
assignment of the judgments, instead of upon the amount, $23,066.67, of the 
judgments so assigned. We think this was an erroneous view. The clause of 
the policy governing this point reads: “Expense incurred by the Company in de- 
fending the suit, including Court costs and all interest accruing after entry of 
judgment, will be borne by the Company irrespective of the limit of the liability 
expressed in the policy.” We think this language, “all interest accruing afte 
entry of judgment,” clearly means interest upon the amount of the judgment. 
This error may properly be corrected, however, in this court, it being a mere 
question of calculation of interest, and there being no jury question involved. 
Bloom Co. vy. Kuemmerle Corp. (N. J. Sup.) 141 A. 766, and cases there cited. 
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The judgment in this cause in favor of Minnie Roth and against the General 
Casualty & Surety Company for $14,898.21 is therefore hereby amended and 
entered for the sum of $17,846.61 in place of said sum of $14,898.21, said amended 
judgment being made up of the limit liability under the policy, $10,000, Supreme 
Court costs in the judgments against Roth, $234.05, and interest on $23,666.67 
(being the aggregate of these judgments) from the date of their entry, February 
2 1923, to the date of the entry of the judgment in this case, June 13, 1928, 
$7,612.56, and judgment is hereby entered or directed to be entered accordingly. 

With this modification the judgment in favor of Minnie Roth and against 
the General Casualty & Surety Company is affirmed, and the judgment of no 
cause of action against Joseph Roth is also affirmed. 

For affirmance: The Chancellor, the Chief Justice, Justices Trenchard, 
Parker, Kalisch, Black, Campbell, and Lloyd, and Judges White, Van Buskirk, 
McGlennon, Kays, Hetfield, and Dear. 

For reversal: None. 


PEELER v. UNITED STATES CASUALTY CO. (No. 460.) 
Supreme Court of North Carolina. May 29, 1929. 
148 Southeastern Reporter 261. 

1. INSURANCE—AUTOMOBILE LIABILITY INSURER HELD NOT LI- 
ABLE UNDER POLICY, UNLESS ASSURED GIVES WRITTEN NOT- 
ICE OF ACCIDENT. 

Under terms of automobile liability insurance policy, assured held not entitled 
to maintain action against insurer for damages caused by collision without giving 
written notice of accident, as provided for. 

(For other cases, see Insurance, Dec. Dig. § 535.) 

2. INSURANCE—OWNER OF AUTOMOBILE STRUCK BY ASSURED’S 
CAR CANNOT RECOVER FROM LIABILITY INSURER, WHERE AS- 
SURED COULD NOT RECOVER, OWING TO FAILURE TO GIVE NO- 
TICE OF ACCIDENT. 

Where assured could not recover on automobile liability insurance policy, 
because of failure to give written notice of accident required by policy, owner 
of automobile with which assured’s car collided could not maintain action against 
insurer, since policy does not constitute independent contract between such 
person and insurer; case being different than those under C. S. § 6420. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Appeal from Superior Court, Mecklenburg County; A. M. Stack, Judge. 

Action by Shuford Peeler against the United States Casualty Company. 
Judgment for plaintiff, and defendant appeals. Reversed. 

In 1926 a collision occurred between the plaintiff's car and one owned by 
F. K. Graham. Graham brought suit against the plaintiff, and the plaintiff 
answered, denying liability and setting up a cross-action against Graham. At 
the December term, 1927, of the superior court of Mecklenburg county, the 
plaintiff recovered a judgment against F. K. Graham in the sum of $525 as 
damages to the plaintiff’s automobile caused by the collision. An execution was 
issued on this judgment, and was returned unsatisfied. At the time of the col- 
lision, Graham had a policy or contract of insurance issued by the defendant 
known as “The Automobile Public Liability and Property Damage Insurance 
Policy.” The. plaintiff was not a party to the contract. It is admitted that the 
defendant never had written notice of the collision, and knew nothing about it, 
until the trial between the plaintiff and Graham had begun, and then disclaimed 
liability, for the reason that Graham had failed to give the notice required by 
the policy. The amount of the policy is in excess of the plaintiff’s judgment 
against Graham. The collision of the plaintiff's car with Graham’s occurred on May 
1, 1926. Graham brought suit against the plaintiff on September 25, 1926, and the 
plaintiff set up a cross-action and recovered judgment against him at December 
term, 1927, as above stated. The present action was brought April 16, 1928. 

The verdict was as follows: 

“What amount, if any, is the plaintiff entitled to recover against the de- 
fendant? Answer: $525, with interest thereon from December 15, 1927, and the 
further sum of $57.25 costs in action of ‘Graham v. Peeler.’” 
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Judgment for plaintiff, and appeal by the defendant upon error assigned. 

J. Laurence Jones, of Charlotte, for appellant. 

J. D. McCall, of Charlotte, for appellee. 

Apams, J. The defendant issued its policy insuring F. K. Graham as re- 
spects legal liability arising or resulting from any claim made upon him for 
damages in consequence of an accident occurring by reason of his ownership, 
maintenance, or use of an automobile. The policy contains the following pro- 
visions: 

“Item 3. The company will defend, in the name and on behalf of the As- 
sured, all claims or suits for damages for which the Assured is alleged to be 
legally liable and will pay within the limits covered by this policy any final 
judgment rendered against said Assured for damages, together with the taxed 
court costs and accrued interest and such other expenses as. may have been 
incurred with the company’s written consent.” 

“Condition C. Upon the occurrence of an accident for which insurance is 
provided herein written notice must be given to the Company by the Assured 
as soon as practicable with the fullest particulars available. If a claim is made 
on account of such accident or if a suit is brought thereon, all information and 
every summons, process or pleading must be immediately transmitted to the 
Company. The Assured shall not voluntarily assume any liability nor incur 
any expense other than for immediate surgical relief nor settle any claim except 
at the Assured’s own cost, nor interfere in any negotiation for settlement nor 
in any legal proceedings, but whenever requested by the Company and at the 
Company’s expense the Assured shall aid in information and evidence and the 
attendance of witnesses and shall co-operate with the Company (excepting in 
a pecuniary way) in all matters which the Company deems necessary in any in- 
vestigation, defense or appeal under this policy.” 

“Condition D. In the event of the bankruptcy or insolvency of the Assured, 
the Company shall not be released from the payment of such indemnity here- 
under as would have been payable but for such bankruptcy or insolvency. If, 
because of such bankruptcy or insolvency an execution against this Assured 
is returned unsatisfied in an action brought by the injured, or by another persor 
claiming by, through or under the injured, then an action may be maintained 
by the injured or by such other person against the Company under the terms 


of this policy for the amount of the judgment in said action, not exceeding the 
amount of this policy.” 


The trial judge held as a matter of law that Graham’s failure to give the 
defendant written notice of the accident could not affect the plaintiff's right 
of recovery, and instructed the jury, if they believed the evidence, to answer 
the issue for the plaintiff. To this instruction the defendant excepted: 


[1, 2] The appeal presents two questions: (1) Under the terms of the policy 
could F. K. Graham, the assured, have maintained an action against the defend- 
ant for damages caused by the collision without giving the written notice pro- 

vided for in condition C? (2) If not, can an action against the defendant be 
maintained by the plaintiff for damages to his car resulting from the collision? 

These questions have been considered and answered in a number of authori- 
tative decisions. A policy issued by the defendant containing the provision under 
consideration in the present case was construed by the Court of Appeals of 
Ohio in United States Casualty Co. v. Breese, 21 Ohio App. 521, 153 N. E. 206. 
The material facts in that case and in this are substantially the same; A motor- 
bus came into collision with an automobile driven by Martha Breese, resulting 
in damage to her person and to her car. She recovered judgment against the 
operator of the bus (Zurawski), and issued an execution, which was returned 
unsatisfied. Zurawski had previously secured liability insurance of the United 
States Casualty Company which was in force at the time of the alleged injury. 
Not having secured satisfaction of her judgment, she brought suit against 
the Casualty Company, who pleaded as a defense the failure of the assured to 
give the written notice required in the contract of insurance. On appeal from 
the lower court, the defense was sustained; the court saying: “Condition B 
[Condition C supra] becomes, then, an important part, and, indeed, the essence 
of the contract existing between the Casualty Company and Zurawski, and 
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whatever rights the injured party, Martha Breese, may have, can only exist 
under and by virtue of the obligations cast upon the company by that policy, 
and can only be enforced in accordance with its limitation. In the absence of 
the policy she would have, of course, no right of recovery as against the com- 
pany, and in view of the existence of the policy she has such right, and such 
right only, against the company, as is provided by the policy. The policy, ia 
unequivocal terms, provides, as an essential condition of recovery, that the as- 
sured shall give immediate written notice to the company of an accident, and 
shall forward to the company every process, pleading, and paper relating to 
the suit. These requirements are averred not to have been complied with by 
the assured. Similar language in liability insurance policies has been construed 
in decisions of various courts. Our Supreme Court had such a policy under 
consideration in Travelers’ Insurance Co. v. Myers & Co., 62 Ohio St. 529, 
57 N. E. 458, 49 L. R. A. 760. In that case the corresponding stipulation of the 
policy read as follows: ‘Immediate written notice shall be given this company 
of any accident and of all alleged injuries, together with copies of all statements 
made by employes, and all other information in possession or knowledge of the 
insured in any way relating to such accident or liability therefor.’ 


“In construing that provision, the Supreme Court, speaking through Davis, 
J. used the following language: ‘It is obvious that this stipulation is of the 
essence of the contract in insurance of this kind. It is not merely a stipula- 
tion as to the form of bringing to the notice of the insurer the fact of a loss, as 
in policies of fire and life insurance.’ 


“The Court, in further consideration of the provision, gave the reasons for 
the necessity of such a requirement as follows: ‘In insurance of this character 
it is a matter of the first importance to the insurer, who may be forced to be- 
come the real defendant in a lawsuit against the insured employer, to be 
speedily informed of all the facts and witnesses concerning a possible litigation. 
In a very little time the facts may in a great measure fade out of memory, 
or become distorted, witnesses may go beyond reach, physical conditions may 
change, and more dangerous than all, fraud and cupidity may have had oppor- 
tunity to perfect their work. Therefore this stipulation is vital to the contract.’ 


“This decision as to the construction of such a provision in a policy of lia- 
libity insurance was followed in Employers’ Liability Assurance Corp. v. Roehm, 
99 Ohio St. 343, 124 N. E. 223, 7 L. R. A. 182, where the condition was pro- 
nounced to be of the essence of the contract. In the face of these direct hold- 
ings of the Supreme Court, we do not feel at liberty to give any other con- 
struction to the terms of condition B in the policy in the case at bar. A similar 
decision was rendered in the case of Jefferson Realty Co. v. Employers’ Lia- 
bility Assurance Corp., 149 Ky. 741 [149 S. W. 1011], the court saying, in the 
course of the opinion, on pages 747 and 748 (149 S. W. 1011 [1014]), that it 
was wholly immaterial whether or not the company was prejudiced by the delay, 
and that a reasonable compliance with the conditions of the contract relating 
to notice was indespensable to fix liability. To the same effect is Phcenix Cot- 
ton Oil Co. v. Royal Indemnity Co., 140 Tenn. 438, 205 S. W. 128. The Supreme 
Judicial Court of Massachusetts, in Lorando v. Gethro, 228 Mass. 181, 117 N. E. 
185, 1 A. I. R. 1374, reached a similar conclusion.” 


In a case subsequently considered, the Court of Appeals of Ohio adhered to 
the principle stated in Breese’s Case (Stacey v. Fidelity & Casualty Co., 21 
Ohio App. 70, 152 N. E. 794), and the decision was affirmed on appeal to the 
Supreme Court. 114 Ohio St. 633, 151 N. E. 718. 

The same conclusion was announced in London, etc., Accident Co. v. Siwy, 
35 Ind. App. 340, 66 N. E. 481; Travelers’ Ins. Co. v. Scott (Tex. Civ. App.) 
218 S. W. 53; McCarthy v. Rendle, 230 Mass. 35, 119 N. E. 188; Dennis Sheen 
Transfer v. Georgia Casualty Co., 163 La. 969, 113 So. 165. 


In Weatherwax v. Royal Indemnity Co., 250 N. Y. 281, 165 N. E. 293, the 
Court of Appeals of New York said that the rule is settled that a judgment credi- 
tor enforcing the policy of a right to recover damages against an insurance com- 
pany after the return of an unsatisfied execution against the insured debtor 
stands in the shoes of the insured, and forfeits the insurance, if there has been 
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a breach of its conditions, citing Coleman v. New Amsterdam Casualty Co., 247 
N. Y. 271, 160 N. E. 367. 

The provision requiring written notice is a condition precedent to the as- 
sured’s right to recover damages, although it contains no express forfeiture 
clause. London, etc., Accident Co. v. Siwy, supra. So in Foster vy. Fidelity & 
Cas. Co. of New York, 99 Wis. 447, 75 N. W. 69, 40 L. R. A. 833, it is said: 
“The policy provides that immediate written notice must be given to the com- 
pany of any accident and injury for which a claim is to be made, with full par- 
ticulars thereof. This was a condition precedent to a recovery.” And in Un- 
derwood Veneer Co. v. London Guaranty & Accident Co., 100 Wis. 378, 75 
N. W. 996, the reason is given as follows: “The reason for requiring such notice 
is obvious. It was to enable the defendant to investigate the facts and cir- 
cumstances of the accident while they were fresh in mind, with the view of 
settling the loss in case it shoyld be so advised, and, in case of a contest, to 
be prepared to defend the same as stipulated in the policy. Accordingly the 
plaintiff was thereby expressly precluded from settling any claim or incurring 
any expense, without the consent of the defendant, except in case of absolute 
necessity. These things made it important for the defendant to be notified im- 
mediately, not only of the occurrence of the accident, but ‘also’ that a claim 
for damages had been made by the injured person on account of the accident. 
The words ‘and also,’ in the conditions quoted, pretty clearly indicate that such 
notice of ‘the occurrence of the accident’ was to be followed by a further or 
additional notice of any claim made for damages, and each such notice was 
to be given immediately as therein required.” See, also, McCarthy v. Rendle, 
supra, 230 Mass. 38, 119 N. E. 189. 

These decisions preclude the notion that the policy constitutes an indenen- 
dent contract between the plaintiff and the defendant, similar to contracts of 
fire insurance having the standard mortgage clause expressly authorized by 
statute for the protection of mortgages. C. S. § 6420; Bank v. Ins. Co., 187 
N. C. 97, 121 S. E. 37; Everhart v. Ins. Co., 194 N. C. 494, 140 S. E. 78. The 
principle applicable in the case before us is more nearly assimilated to the 
principle stated in Welch and Wiggins v. Sun Underwriters Ins. Co., 196 N. C. 
546, 146 S. E. 216, in which it was held that under the clause there construed 
the mortgagees could not recover because the mortgagor was barred. It would 
be extravagant to hold that the plaintiff in this action, who is not a party io 
the contract between the defendant and Graham, acquired rights under the 
policy which are superior to Graham’s, and that the defendant is liable to him, 
although it is not liable to the party with whom the contract was made. One 
who seeks to take advantage of a contract made for his benefit—if in any view 
the contract of insurance can be construed as made for the plaintiff's benefit— 
must take it subject to all legal defenses, such as the nonperformance of con- 
ditions. 13 C. J. 699, § 799. As the assured failed to comply with the contract, 
and as the plaintiff has no rights superior to those of the assured, the plaintiff 
cannot maintain his action. The motion for nonsuit should have been allowed. 
The judgment must therefore be reversed. 

Reversed. 


CALIFORNIA INS. CO. v. SECURITY STATE BANK OF MIAMI, OKL., 
et al. (No. 19233.) 
Supreme Court of Oklahoma. March 5, 1929. 
Rehearing Denied May 21, 1929. 
277 Pacific Reporter 591. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE OF INSURER’S WAIVER OF PROOF OF 
LOSS HELD SUFFICIENT TO WITHSTAND DEMURRER TO EVI- 
DENCE. 

In an action on a contract of insurance where the plaintiff alleges in the petition 

a waiver of proof of loss and sets forth the acts of defendant constituting such 

waiver and there is any competent evidence introduced on behalf of the plaintiff tend- 

ing to support the allegations of the petition as to such waiver, it is not error to 
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overrule a demurrer to the plaintiff's evidence for want of proof of waiver of proof 
of loss. 


(For other cases, see Insurance, Dec. Dig. § 668[15].) 


4. INSURANCE—EVIDENCE AS TO SHERIFF’S EFFORTS AT INSTANCE 
OF INSURED TO RECOVER STOLEN AUTOMOBILE HELD ADMIS- 
SIBLE IN ACTION ON INSURANCE POLICY. 

Where the question of good faith of a plaintiff in an action on a policy of in- 
surance against theft of an automobile is an issue, evidence as to the efforts of a 
sheriff or other officer, to recover the automobile, at the instance of the plaintiff, 
is admissible on behalf of plaintiff to show diligence and good faith in an attempt 
to recover the automobile. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 

5. INSURANCE—REFUSAL OF INSTRUCTION DEFINING THEFT AND 
REQUIRING FINDING THAT AUTOMOBILE WAS TAKEN FROM 
OWNER’S POSSESSION IN ORDER TO RECOVER ON POLICY HELD 
NOT ERRONEOUS UNDER EVIDENCE (COMP. ST. 1921, § 2101). 
Record examined, and held no error in the instructions given nor in refusing 

instruction offered by defendant. 

(For other cases, see Insurance, Dec. Dig. § 669[10].) 

Commissioners’ Opinion, Division No. 2. 

Appeal from District Court, Ottawa County; J. J. Smith, Judge. 

Action by Security State Bank of Miami, Okl., and another against the Cali- 
fornia Insurance Company, a corporation of San Francisco, Cal. Judgment for 
plaintiffs, and defendant appeals. Affirmed. 

Rittenhouse, Lee, Webster & Rittenhouse, of Oklahoma City, for plaintiff 
error. 

D. H. Wilson, of Miami, for defendants in error. 

DIFFENDAFFER, C. This is an action by defendants in error, herein referred to 
as plaintiffs, against plaintiff in error, herein referred to as defendant, to recover on 
a policy of insurance covering an automobile against loss by theft. J. H. Smalley 
was the owner of the automobile, and the policy was issued to him as “assured,” 
with loss payable clause attached in favor of the Security State Bank. Loss by 
theft is alleged to have occurred on November 30, 1926. The petition is in the 
usual form, except it alleges waiver of proof of loss in that the Bates Adjustment 
Company of Oklahoma City was the agent of defendant for the purpose of adjust- 
ing the loss, and that one —— Boston, its representative, before the expiration of 
60 days from the date of the loss, “came to the city of Miami, and he, with the 
aid of the plaintiff, Joe H. Smalley, made a careful and thorough investigation con- 
cerning said loss and likewise conferred with the plaintiff, Security State Bank, 
through its president, J. W. Roberts, and stated as a result of such investigation 
that no formal proof of loss would be necessary as his investigation had been suffi- 
cient as regarded the loss.” 

Defendant answered by general denial, and specifically denied that it had waived 
proof of loss as alleged in the petition, and pleaded that plaintiffs had wholly failed 
to furnish proof of loss by theft in any manner or form at any time. Other alle- 
gations in defense were made which we deem unnecessary to set out. 

Plaintiffs replied by general denial. The cause was tried to a jury resulting in 
a verdict and judgment for plaintiffs, from which judgment defendant appeals. 


There are six assignments of error, but only the fourth, fifth, and sixth are pre- 
sented in the briefs. 


[1] The first proposition presented under assignment No. 4 is that the court 
erred in refusing to sustain defendant’s demurrer to plaintiffs’ evidence. Under this 
proposition, it is first contended that, as plaintiffs admit that there was no proof 
of loss, the evidence is wholly insufficient to prove a waiver by defendant. In 
this connection the record clearly discloses that defendant referred the adjust- 
ment of the claim to the Bates Adjustment Company of Oklahoma City; that a Mr. 
Boston, representative of the Bates Adjustment Company, went to Miami some 40 
days after the alleged loss of the car, and made inquiry concerning the loss of the 
automobile and the interest of the bank in the policy. Plaintiff Smalley testified 
that in a conversation had with Boston while he was in Miami for that purpose, 
that Boston said to him: “He told me that at first he thought it was some of my 
friends was just playing a trick on me, but that it evidently was stolen and the 
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company would be stuck for it. He told me he was satisfied about the loss, and 
told me that it was just courtesy on his part to me to go out there himself and 
make an investigation, just as a friend, not as the Bates Adjustment Company or 
that way. He said, ‘I am satisfied about the loss and will send you the papers to 
be signed.’ ” 

J. W. Roberts, president of plaintiff bank, testified relative to a conversation 
with Boston, as follows: 

“Mr. Boston admitted to me if they were not able to find this automobile 
within sixty days time that the insurance company would be liable to pay and we 
could rest assured that we would be taken care of but they wanted the full sixty 
days time limit in which to make investigation and find the car if it was in their 
power so to do, and that proper notices had been sent out over the country as 
is the usual custom to see—to ascertain if they could locate the car and of course 
I advised him that I had no objection to that, if they could find the car that was 
satisfactory, but if they were not able to find the car within sixty days time we 
would expect the insurance company to take care of this policy of insurance.” 

This testimony is not disputed, and under the law of this state with respect to 
demurrer to the evidence will be viewed in favor of the party against whom the 
demurrer is directed. 

In effect this was to tell the plaintiff that the company would find the car and 
return it to plaintiff, if possible, within the 60 days, and if this could not be done 
the company would consider itself liable on the policy without further proof of 
loss. In fact, the direct statement was made to Smalley that he (Boston) was 
satisfied about the loss. This could mean nothing less than that no further proof 
of loss would be required. 

In 26 C. J. 394, it is said: “By the weight of authority, one who is intrusted, 
by the insurer with apparent power to adjust the loss ordinarily has authority to 
waive notice of proof of loss.” 

And in 26 C. J. p. 395, it is said: “By the weight of authority, an officer or 
agent otherwise having authority to waive notice or proofs of loss may bind the 
insurer by an oral or implied waiver notwithstanding a stipulation in the policy that 
no officer or agent shall have power to waive any of its terms or conditions unless 
the waiver is in writing indorsed on the policy, or attached thereto.” 

Jn principle, this rule is applied in Western Reciprocal Underwriters’ Exchange 
v. Coon, 38 Okl. 453, 134 P. 22. See, also, American Cent. Ins. Co. v. Sinclair, 
61 Okl. 17, 160 P. 60; Springfield F. & M. Ins. Co. v. Fine et al., 90 Okl. 101, 216 
P. 898. 

In Kerr v. AXtna Casualty & Surety Co., 124 Okl: 112, 254 P. 105, it was held 
that an adjuster of an insurance company is authorized to waive notice of loss or 
proof of loss, and it was further held: “In an action on a contract of insurance, 
where the plaintiffs allege in their petition a waiver of notice and proofs of loss 
and set forth the acts of the defendant constituting such waiver, and there is any 
competent evidence introduced on behalf of the plaintiff reasonably tending to sup- 
port the allegations of the petition, it is error of the court to sustain a demurrer 
to the plaintiffs’ evidence.” 

[2] There was no error in overruling the demurrer on this ground nor in in- 
structing the jury that defendant had as a matter of law waived proof of loss. 

[3] It is next urged that the demurrer to plaintiffs’ evidence should have been 
sustained, for the reason that the evidence wholly failed to establish a theft of the 
insured automobile within the meaning of the policy. The evidence in brief shows 
that Smalley drove the automobile from Miami to Picher, Okl., about 11:30 a. m. 
November 30, and locked it and left it standing on the street. After leaving the 
car, he learned, as he says, of a chance to make $50 pretty easily. He then de- 
livered the keys to his car to a friend named Alcott, with instructions to place 
the car in a garage that evening if he did not return for it. He left Picher and 
did not return for two days. When he did return he went to the garage where 
he had directed the car to be placed and found that it had not been left there. 
He then went at once to the home of Alcott and inquired about the car. Alcott 
returned the keys to him and expressed great surprise that the car had been taken. 
Alcott then went with him, and for about two weeks assisted him in hunting for 
the automobile. The company was at once notified of the loss, as was the sheriff. 
The sheriff made considerable effort to locate the automobile, and Smalley and the 
sheriff had about 500 cards printed offering a reward of $50 for the return of the 
car and $100 for the arrest and conviction of the thief. These cards were mailed 
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to sheriffs and chiefs of police throughout Oklahoma and surrounding states. No 
trace of the car was ever found. At the trial, it was shown that plaintiff did not 
then know where Alcott was and that he had inquired of Alcott’s friends and 
relatives, but he could not be found. 

It is urged that because Smalley delivered the keys for his automobile to 
Alcott, and that Alcott was not produced to prove that he did not take and dispose 
of the car, that plaintiff wholly failed to prove a theft of the automobile. It is 
suggested in the brief of defendant that: “There was no testimony to show what 
friend (?) Alcott did with the car while its owner was after the ‘easy’ money. 
Did friend (?) Alcott take charge of the car as directed, while its owner was pur- 
suing ‘easy’ money? If so, what did friend (?) Alcott do with it? Did friend (?) 
Alcott hide out the car? Did friend (?) Alcott have a friend (?) and did that 
friend .(?) hide out the car? Was the car actually stolen from the possession of 
Alcott ?’ 

It is then argued that the testimony does not answer these questions nor either 
of them; that in the absence of testimony, we are not justified in concluding that 
this car was stolen on a business street and from in front of a prominent business 
house in the daytime. 

It is clear that some person took the automobile from the place where Smalley 
left it standing in the street and deprived the owner thereof. This must have been 
done by Alcott or some unknown person. If by Alcott, it would not have amounted 
to theft or larceny of the automobile: if by another, it would. 

The trial court plainly instructed the jury that the wrongful taking of the au- 
tomobile would have to be accomplished by a person other than Alcott to entitle 
plaintiff to recover, and in plain language told the jury that if they found and be- 
lieved from the evidence that Alcott did, pursuant to instructions from Smalley, 
and with his consent, take possession of the automobile and thereafter embezzled 
or converted the same to his own use, or wrongfully disposed of it, that such would 
not be an act of theft or larceny, within the meaning of the law and within the 
meaning of the policy, and that in such event plaintiffs would not be entitled to re- 
cover. 

The question of whether the automobile was taken by Alcott or by another 
was a question of fact for the jury, and the verdict in favor of plaintiff under 
these instructions was clearly a finding that Alcott did not take and embezzle or 
otherwise dispose of the automobile. There was sufficient evidence to warrant the 
court in submitting the case to the jury on this point, and it was not error to over- 
rule the demurrer to the evidence on this ground. 

[4] It is next urged that the trial court committed error in admitting evidence 
of the sheriff as to his acts and what he did in an effort to recover the automobile. 
The defendant raised the question of Smalley’s good faith, and this evidence was 
clearly admissible on that issue, as it was shown that the sheriff was acting at the 
request of Smalley. 

Under assignment No. 5, defendant urges that the court erred in instructing 
the jury that from the evidence defendant had as a matter of law waived formal 
o of loss. This question is disposed of by what we have said under assignment 
No. 4. 

[5] Under the sixth assignment of error, defendant contends that the court 
erred in refusing to give its requested instruction No. 1, which is: “You are instruct- 
ed that theft is defined as the taking of personal property by fraud or stealth, and 
unless you find by a fair preponderance of the evidence that the automobile in 
question was taken from the possession of A. B. Alcott without his knowledge or 
consent then you will return your verdict for the defendant.” 

In instruction No. 4, the court told the jury that: “Theft, or larceny, is the 
taking of personal property accomplished by fraud or stealth, and with intent to 
deprive another thereof.” 

The word “theft” is not defined by our statutes. The definition given in in- 
— No. 4 is the definition of larceny, as contained in section 2101, C. O. S. 

In 38 Cyc. 272, theft is defined as: “A popular name for larceny.” See, also 
People v. Donohue, 84 N. Y. 438, citing 3 Bouv. Law Dict. 3267, and 4 Blackstone, 
Com., 229, 230: State v. Boyce, 65 Ark, 82, 44 S. W. 1043. 

The contention is without merit, and there was no error in refusing the in- 
struction offered, for the reason that the subject was fairly covered in instruction 
No. 4, and for the further reason that the instruction offered omitted the essential 
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elements of intent, and, further, would have required the jury to find that the au- 
tomobile was taken from the possession of A. B. Alcott before they could find in 
favor of plaintiff, whereas the evidence was such that the jury might have found 
that the automobile was taken from the street by some third party, and without 
Alcott ever having had possession thereof. 

The judgment of the trial court should be affirmed. 

Sennett, Pr. C., and Herr, Hall, and Jeffrey, CC., concur. 

Per Curiam. Adopted in whole. 


BOWDEN v. GENERAL INS. CO. OF AMERICA. (No 21626.) 
Supreme Court of Washington. May 16, 1929. 
277 Pacific Reporter. 443. 

1. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ABSOLVE IN 
SURER FROM LIABILITY UNDER AUTOMOBILE FIRE POLICY 
ON GROUND OF INSURED’S FRAUD IN MISREPRESENTING MOD- 
EL AND TIME OF PURCHASE OF AUTOMOBILE 
Evidence held insufficient to absolve insurer from liability under automcbile 

fire policy on ground of fraud on part of insured in inducing the issuance of 

the policy, in that he misrepresented the model of the automobile and time of 
purchase, where automobile was sufficiently described in the policy to clearly 
identify it as the insured property. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. INSURANCE—INSURER WAIVED PRESENTATION OF FORMAL 
PROOF OF LOSS WITHIN TIME LIMIT, WHERE LOSS WAS RE- 
PORTED AND ADJUSTER INVESTIGATED. 

Insurer under automobile fire policy /e/ld to have waived presentation of 
formal proof of loss within the stipulated 60-day limit, where insured promptly 
reported loss and adjuster made thorough investigation and insurer denied lia- 
bility under the policy three days after expiration of the time for presentation 
of formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 

Department 2. 


Appeal from Superior Court, Kittitas County; John B. Davidson, Judge. 

Action by Josiah Bowden against the General Insurance Company of Amer- 
ica. Judgment for plaintiff, and defendant appeals. Affirmed. 

Short & Short and Joseph Hovey, all of Ellensburg, for appellant 

J. V. Hoeffler and E. E. Wager, both of Ellensburg, for respondent. 

Parker, J. The plaintiff, Bowden, seeks recovery upon an insurance policy 
issued by the defendant, insurance company, insuring his Paige automobile 
against damage or loss by fire. Trial in the superior court for Kittitas county, 
sitting without a jury, resulted in findings and judgment awarding to Bowden 
recovery in the sum of $700. From this judgment the insurance company has 
appealed to this court. 

In June, 1923, Bowden purchased the automobile from a dealer. It had 
been used, as Bowden was then informed, only by the dealer and had been 
driven 8,000 miles. It was, we shall assume, a model of the year 1920, though 
3owden is uncertain as to whether it was a 1920 or a 1921 model. A solicitor 
in the employ of the T. L. Henness agency of Cle Elum, in Kittitas county, 
a duly authorized policy issuing agency of the insurance company, approached 
Bowden and induced him to insure his automobile; the automobile being then 
present. The solicitor examined it, and, upon inquiry as to its model, Bowden 
said he thought it was a 1920 or 1921 model, but told the solicitor to examine it 
for himself, which he did Bowden also then told the solicitor that he pur- 
chased it in June, 1923, for $1,200 cash, and another car for the same amount. 
The solicitor then expressed the opinion that the automobile was in such good 
condition that it could probably be insured for $700 as a 1921 model, and that 
he would see the Henness agency about it. No written application or represen- 
tation was made by Bowden. A short. time thereafter the solicitor delivered 
to Bowden the policy, duly countersigned and executed by the Henness agency, 
insuring the automobile against fire loss or damage to the extent of $700, for 
the term of one year commencing July 16, 1924. Bowden had no conversation 
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or negotiations with any person looking to the writing of the insurance other 
than with the solicitor. The policy correctly described the automobile by name, 
type of body, factory number, and motor number; this under appropriately 
headed columns, and in the column headed “Year” the figures “1921” were in- 
serted. In another appropriately headed series of columns, purporting to state 
facts relative to the purchase of the automobile by the assured, there were 
stated these facts: “Date of purchase by assured, month ——— year 1921;” 
“New or second hand, new;” “Actual cost to assured, $2,500." On July 14, 
1925, during the term of the policy, the automobile was practically wholly des- 
troyed by fire. Its damage was in excess of $700 in vaiue. 

Promptly following the fire, Bowden notified the Henness agency of the loss. 
In response to that notice the insurance company sent from its head office in 
Seattle its claim agent and adjuster to Cle Elum to make investigation of the 
loss, and to adjust the loss if found by him to be a liability of the insurance 
company. The adjuster then made thorough investigation of the loss, Bowden 
orally giving to the adjuster all detailed information asked for. Bowden testi- 
fied that when the adjuster had completed his investigation, he said to Bowden 
that he would see that the matter would be speedily adjusted, and that he would 
not need any further information so far as he could see at that time. There- 
after the adjuster wrote to Bowden asking for what he conceived to be further 
information, concluding his letter as follows: “Kindly let me have this informa- 
tion as soon as possible so that we can proceed with the adjustment.” Bowden 
promptly replied, giving fully the requested information, which, however, it 
seems to us, was substantially as had been given to the adjuster by Bowden 
orally. Thereafter there being some delay, Bowden -made inquiry of the in- 
surance company, by letter to the adjuster, and requested a decision upon the 
matter of adjustment. Thereafter a representative of the loss department of 
the insurance company, by letter, acknowledged receipt of Bowden’s inquiry, 
saying: “We expect to be able to give you a definite answer within a few days 
as to just what our decision will be in the handling of your particular .case.” 
Thereafter, on October 17, 1925, a representative of the loss department of the 
insurance company notified Bowden, by letter, that the company declined to 
acknowledge its liability under the policy. This letter, it will be noticed, was 
written 3 days following the expiration of the 60-day limitation following the 
loss for the presentation of proof of loss by the insured, which limitation is 
stated in the policy as follows: “It is a condition of this policy that failure 
on the part. of the assured to render sworn statement of loss to the company 
within sixty days of the date of the loss (unless such time is extended in writ- . 
ing by the company) shall render such claim null and void.” Soon thereafter 
this action was commenced by Bowden seeking recovery upon the policy, and 
resulted as we have above noticed. 

[1] It is contended in behalf of the insurance company that the policy was 
rendered void by false representations made by Bowden inducing the issuing 
of the policy. The argument is, in substance, that Bowden falsely represented 
to the solicitor that the automobile was a model of 1921, when it was in fact 
a model of 1920, and further falsely represented that he purchased the automo- 
bile new in 1921. The evidence, we think, as the trial court manifestly did, very 
convincingly shows that Bowden made no such false representations prior to the 
issuance of the policy. True, the policy recites, as we have already noticed, 
that Bowden purchased the automobile new in 1921, and that it was a 1921 model. 
These, however, are but statements by the insurance company in its policy, and 
even these statements did not purport upon the face of the policy to have been 
made by Bowden. He did not notice these incorrect statements in the policy. 
We have seen that the automobile was sufficiently described in the policy to 
clearly identify it as the insured property. Under the circumstances we do not 
think Bowden should be charged with representing the facts as incorrectly 
Stated in the policy, as an inducement of the company to issue the policy. We 
conclude that the insurance company is not absolved from liability upon the 
ground of fraud on the part of Bowden in inducing the issuance of the policy. 

[2] It is further contended in behalf of the insurance company that in any 
event Bowden is not entitled to recover because of his delay in presenting for- 
mal proof of the loss until after the expiration of 60 days following the date 
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of the loss. It seems to us that the insurance company is estopped from setting 
up such a defense. We have seen that Bowden promptly reported the loss; 
that the insurance company’s claim agent and adjuster personally made a 
thorough investigation of the loss and received from Bowden orally full infor- 
mation concerning the loss; that he then told Bowden that he would not need 
any further information as far as he could see at that time; that further informa- 
tion was given by letter from Bowden to the adjuster, as requested; that letters 
from the insurance company to Bowden, in substance, expressed its intent to 
decide the question of its liability upon information it then had; and that 3 
days after the expiration of the 60-day limit for the presentation of formal 
proof of loss, it communicated its decision to Bowden that it declined to re- 
cognize its liability under the policy. It seems clear to us that under these 
circumstances the trial court was fully warranted in ruling that the insurance 
company had waived presentation of formal proof of loss within the stipulated 
60-day limit. The following of our decisions, while not all directly in point, 
lend strong support to our conclusion: Sidebotham v. Merchants’ Fire Ass'n, 
41 Wash. 436, 83 P. 1028: Hatcher v. Sovereign Fire Assurance Co., 71 Wash. 
79, 127 P. 588; Boskovich v. Union Assurance Society, 98 Wash. 579, 168 P. 
166; Robbins v. Milwaukee Mechanics’ Ins. Co.,.102 Wash. 539, 173 P. 634; 
Stebbins v. Westchester Fire Ins. Co., 115 Wash. 623, 197 P. 913; Hubbard 
Fire Ins. Co., 135 Wash. 558, 238 P. 569, 240 P. 565. 
The judgment is affirmed. 
Mitchell, C. J., and Main, French, and Millard, JJ., concur. 


WITT v. WONSER et al. 
Supreme Court of Wisconsin. April 30, 1929. 
225 Northwestern Reporter 174. 

1. INSURANCE—UNLICENSED PERSON TAKING APPLICATION AND 
DELIVERING POLICY WRITTEN BY AUTHORIZED AGENTS, AND 
COLLECTING PREMIUM BUT REFUSING TO PAY PREMIUM TO 
AGENTS, WAS INSURER’S AGENT (St. 1927, § 209.05). 

Where K. who was not agent of insurer and who was not licensed to sell 
such insurance, secured application for automobile insurance and took it to 
authorized agents of insurer who wrote policy, and K., in absence of agents, 
obtained policy and delivered it to insured and collected premium but refused to 
pay premium to insurer’s agents, K. was agent of insurer under St. 1927, § 209.05, 
where evidence showed he was entitled to commission under uniform custom 
of insurance agents. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

2. INSURANCE—INSURER WAS NOT’ RELIEVED OF LIABILITY BE- 
CAUSE AGENT HAD NOT PROCURED CERTIFICATE OF AUTHOR- 
ITY FROM INSURER (St. 1927, §§ 201.44(4, 5) 209.04, 209.05). 

Insurer whose authorized agents issued policy of automobile jnsurance was 
not relieved of liability for acts of solicitor securing application imposed by St. 
1927, § 209.05, because of fact that solicitor had not procured certificate of author- 
ity from insurer as required by section 209.04, in view of section 201.44(4, 5), 
showing that purpose is to punish agent acting without authority and not to 
penalize insured. 

(For other cases, see Insurance, Dec. Dig. § 73.) 

3. INSURANCE—ONE DELIVERING POLICY AND RECEIVING PRE- 
MIUM, THOUGH ACTING AS BROKER, IS AGENT FOR INSURER 
(St. 1927, § 209.05). 

Under St. 1927, § 209.05, person who delivers policy and receives premium, 
though acting as broker, is also agent for insurance company. 

(For other cases, see Insurance, Dec. Dig. § 98.) 

4, INSURANCE—IF SOLICITOR SECURING APPLICATION TOOK POL- 
ICY WITHOUT AUTHORITY FROM LOCAL AGENT WRITING IT 
AND DELIVERED IT, INSURER WAS RESPONSIBLE FOR SUCH 
UNAUTHORIZED ACT (St. 1927, § 209.05). 


If solicitor, who secured application for automobile insurance, took policy 
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without authority from insurer’s local agent who wrote it, and delivered it, in- 
surer, whose agent solicitor was, under St. 1927, § 209.05 was responsible for 
his unauthorized act and not the insured who dealt with him in good faith 
relying upon his apparent authority to act for insured. 

(For other cases, see Insurance, Dec. Dig. § 129.) 


5. INSURANCE—ATTEMPTED CANCELLATION OF AUTOMOBILE POL- 
ICY WAS INEFFECTIVE WHERE THERE WAS NO TENDER OF 
UNEARNED PREMIUM (St. 1927, § 209.05). 

Where solicitor securing application for automobile insurance and who was 
insurer's agent under St. 1927, § 209.05, obtained policy from local agent writing it 
and delivered it to insured and collected premium but refused to pay premium 
to insurer’s agents, attempted cancellation of policy was not effective, where 
there was no tender or return of unearned premium which insured had paid 
to solicitor while acting as agent for insurer. 

(For other cases, see Insurance. Dec. Dig. § 230.) 


6. INSURANCE—INSURED’S ATTEMPT TO COLLECT PREMIUM FROM 
SOLICITOR WHO DELIVERED POLICY AND COLLECTED PRE- 
MIUM BUT REFUSED TO PAY PREMIUM TO AGENTS WRITING 
POLICY DID NOT PREVENT INSURED FROM ENFORCING LIA- 
BILITY ON POLICY. 

Insured’s attempt to collect from solicitor premium he paid to solicitor, who 
delivered policy to him and collected premium but refused to pay it to agents 
who wrote policy, apparently in order to pay premium to agents writing policy, 
did not prevent him from enforcing liability on policy. 

(For other cases, see Insurance, Dec. Dig. § 248.) 

7. INSURANCE—WHERE INSURED WAS PREVENTED FROM GIVING 
REQUIRED NOTICE BY WRONGFUL ACTS OF INSURER’S AGENTS, 
INSURER COULD NOT DEFEAT RECOVERY ON GROUND RE- 
QUIRED NOTICE WAS NOT GIVEN. 

Where insurance agents had possession of automobile policy and refused to 
disclose name of insurer until they were directed to do so by commissioner of 
insurance, and thus insured was prevented from giving notice required by policy, 
insurer could not defeat recovery on ground that required notice was not given. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


8. INSURANCE—REQUIREMENT OF AUTOMOBILE POLICY FOR GIV- 
ING OF IMMEDIATE NOTICE OF ACCIDENT, BEING CONTRARY 
TO STATUTE, WAS INOPERATIVE (St. 1927, § 204.29). 

Requirement of automobile policy that insured give immediate written notice 
to insurer or its authorized agents of occurrence of any accident covered by 
policy was inoperative and of no effect, since it was contrary to provisions o* 
St. 1927, § 204.29. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

Appeal from a judgment of the Municipal Court for Outagamie County; 
Theodore Berg, Judge. Affirmed. 

See, also, 195 Wis. 593, 219 N. W. 344. 


Action begun December 28, 1926, by Charles Witt against Minnie B. Wonser, 
Joseph Wonser, and the Employers’ Liability Assurance Corporation to recover 
for injuries sustained when the plaintiff was struck by an automabile driven 
by Minnie B. Wonser, while riding a bicycle. The Employers’ Liability As- 
surance Corporation appealed from a judgment against all defendants entered 
June 16, 1928. 

Herman J. Kamps secured the application of the defendant Joseph Wonser for 
a policy of automobile insurance. Mr. Kamps was not the agent of the defendant 
corporation, nor was he licensed to sell liability or property damage insurance in 
Wisconsin. He took the application to the authorized agents of the defendant cor- 
poration, who wrote a policy covering the liability here in question. Mr. Kamps 
went to the office of these agents, procured the policy from the person in charge 
of the office during the absence of the agents therefrom, delivered it to the defend- 
ant Wonser, and collected the full premium therefor, but refused to pay the pre- 
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mium to the agents who wrote the policy. Thereafter these agents procured the 
policy from the insured by telling him that it was necessary to make corrections in 
the same and that it would be returned immediately. But they refused to return 
the policy to the insured until the premium was paid. 

rhe policy provided that it might be canceled by the defendant corporation by 
giving five days’ notice by mail to the addréss of the insured given upon the applica- 
tion and by tendering the unearned premium, “but no tender shall be required if 
the premium has not been paid.” The agents testified that they mailed notice of can- 
cellation to the defendants Wonser at the address given upon the application more 
than five days before the accident. But they never tendered nor paid to the de- 
fendants Wonser the amount of the unearned premium. 

The jury found that Mr. Kamps was the agent of the defendant corporation 
and that the policy was in force at the date of the accident. 

Keller, Keller & O'Leary, of Appleton, for appellant. 

Benton, Bosser & Tuttrup, of Appleton, for respondents. 

Stevens, J. The only question presented by this appeal is whether the insur- 
ance corporation is liable to pay the judgment in this case. The defendants 
Wonser did not appeal and therefore do not question their liability. The issue 
presented is whether the defendants Wonser were insured by the defendant 
corporation at the time that the accident happened, and that in turn depends 
upon the question whether Mr. Kamps was the agent of the defendant corpora- 
tion at the time that the policy here in question was written and the premium 
collec ed. 

[1] 1. Section 209.05 provides that: “Every person * * * who solicits insur- 
ance on behalf of any insurance corporation or person desiring insurance of any 
kind, or transmits an application for a policy of insurance, other than for himself 
to or from any such corporation, * * * or collects any premium for insurance, 
or in any manner aids or assists in doing either, or in transacting any business 
of like nature for any insurance corporation * * * shall be held to be an agent 
of such corporation to all intents and purposes, unless it can be shown that he 
receives no compensation for such services.” 

There is no proof of an express agreement to pay Mr. Kamps compensation 
for his services, but the proof is undisputed that a commission had always been 
paid to him for soliciting insurance for other agents. The proof also establishes 
that when, four or five years before this time, he did solicit insurance for the 
agents who wrote this policy, that they paid a commission to Mr. Kamps for 
the business which he procured for them. So that he would not only be entitled 
to commission under this uniform custom of insurance agents, but he actually 
had in his pocket the premium from which such commission would be paid. 


But it may be said that it is unreasonable to make the defendant corporation 
responsible for the acts of Mr. Kamps, to whom it has never given any authority 
to act for it in any way. “The answer to this objection is, the Legislature has 
assumed the right to regulate the business of insurance, and prescribe the man- 
ner in which it shall be conducted in this state. It has declared that whoever 
solicits insurance on behalf of an insurance company, or makes any contract of 
insurance, or in any manner aids or assists in making such contract, or transacts 
any business for the company, shall be held an agent of such company to all 
intents and purposes. The obvious intention of the Legislature is to make an 
insurance company responsible for the acts of the person who assumes really 
to represent and act for it in these particulars, and to change the rule of law 
that the insured must at his peril know whether the person with whom he is 
dealing has the power he assumes to exercise, or is acting within the scope of his 
authority. If there could be a doubt as to the real object of the section, it would 
be removed by a reference to its history and origin. * * * The law of 1871, 
which contains the clause more directly applicable to the question under con- 
sider ration, is entitled ‘An act to protect the public against unauthorized insurance 
agents.’ The title of the act indicates the purpose to be in strict accord with 
the interpretation we have placed upon it. Indeed, we do not see how the 
provision can fairly receive any other construction. It seems to be designed in 
the clearest manner to make the company responsible to the public for the acts 
of one whom it permits to solicit insurance on its behalf, or who receives appli- 
cations for insurance, makes, or aids in making, contracts of insurance, or trans- 
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acts the business, whether such person has in fact authority to act for it or not. 
The law imposes upon the company the duty of seeing to it that none but its 
regular authorized agents shall do its business or deal with the public. It is 
certainly not difficult for an insurance company to say to its local agents that 
they alone must transact its business; that they must in all cases deal directly 
with the insured in making insurance contracts, and not allow the interference 
of any stranger in its business, for whose acts it does not wish to be held respon- 
sible. That this is the plain object and intent of the statute we have no doubt. 
And, where the insurance company issues a policy in a case where a person has 
assumed the right to act for and represent it in making the contract, it must 
abide by the consequences and meet the liability which the statute imposes upon 
it.’ Schomer v. Hekla Fire Ins. Co., 50 Wis. 575, 583, 584, 7 N. W. 544, 546. 

[2] 2. Nor is the liability of the defendant corporation for the acts of Mr. 
Kamps imposed upon it by section 209.05 of the statutes limited in any way by 
section 209.04 of the statutes, which requires that all insurance agents shall pro- 
cure a certificate of authority from the company which they represent and 
imposes a penalty by_way of a fine upon those who do not secure such certificates. 

The statute which, after repeated amendments, became sections 209.04 and 
209.05 of the Statutes, were first enacted by the Legislature of 1870. They both 
appear in a form which is somewhat similar to the present statutes as a part of 
the same legislative act in chapter 13, Laws of 1871, and chapter 240, Laws of 1880. 

Neither in these original statutes nor in any subsequent amendment thereof 
down to and including the present statutes is there any indication of a legislative 
intent that the insurance carrier shall be relieved of liability for the acts of 
those who are made its agents by the provisions of section 209.05 of the statutes, 
because of the fact that such agents have not procured a certificate of authority 
as required by section 209.04 of the statutes. To hold that such was the effect 
of section 209.04 of the statutes would render section 209.05 of the statutes 
nugatory and of no effect whatever, because this later section could never be 
given effect if no one could be held to be the agent of the insurance carrier 
under section 209.05 of the statutes unless he had in fact secured a certificate 
of authority from the insurance corporation under section 209.04 of the statutes. 


The purpose of the Legislature in enacting section 209.04 of the statutes was 
to punish the agent who acted without authority, not to penalize the insured who 
in good faith relied on the apparent authority of the one who solicited the insur- 
ance, delivered the policy, and collected the premium therefor. This intent is 
made manifest by section 201.44 of the statutes, which prohibits the issuance or 
delivery of a policy of insurance by anyone except a resident agent who holds the 
certificate of authority required by section 209.04 of the statutes. Thfs section 
provides for the punishment of the agent who disobeys the statute. It also pro- 
vides that: “This section shall not prevent any insurance placed in violation 
thereof taking effect.” Subdivision (4) of section 201.44 of the statutes. The 
intent to protect the interests of the policyholder is made still more manifest by 
the provision that any person who.does not possess the required certificate of 
authority shall be personally liable upon the policy “to the same extent as the 
company issuing the same.” Subdivision (5) of section 201.44 of the statutes. 

[3] 3. Even if Mr. Kamps could be considered the agent of the insured for 
the purpose of procuring the policy, as appellant contends, that would not relieve 
the defendant corporation of liability, because section 209.05 of the statutes makes 
the solicitor the agent of the company regardless of whether he solicits insurance 
“on behalf of any insurance corporation or person desiring insurance.” Under 
this statute “a person who delivers the policy and receives the premium, though 
acting as a broker, is also agent for the company:” Welch v. Fire Ass’n, 120 
Wis. 456, 461, 98 N. W. 227, 228. “An insurance agent may be the agent of the 
assured in procuring insurance, if his duties as such agent do not conflict with 
his duties as agent of the insurance company, under section 1977, Stats. 1898 
[now section 209.05]; but when a conflict of duties arises his authority to act for 
the assured must yield to that imposed by this statute.” Wisconsin Central R. 


Co. v. Phoenix Ins. Co., 123 Wis. 313, 316, 101 N. W. 703, 704. 


[4] 4. If Mr. Kamps took the policy without authority from the local agent 
who wrote it, the defendant corporation, whose agent he was, is responsible for 
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his unauthorized act—not the insured, who dealt with him in good faith relying 
upon his apparent authority to act for the defendant corporation. , 

[5] 5. The attempted cancellation of the policy was not effective, because 
there was no tender or return of the unearned premium which the insured had 
paid to Mr. Kamps while he was acting as agent for the defendant corporation. 

[6] 6. There is nothing in the conduct of the insured after the agents refused 
to return the policy to him that prevents him from enforcing liability on the 
policy. When he found that Mr. Kamps would neither pay the premium to the 
agents who wrote the policy nor procure the return of the policy, he attempted 
to collect the premium from Mr. Kamps through his attorneys and by consulta- 
tion with the district attorney. Apparently his purpose was to procure the money 
in order that he might pay the premium to the agents who wrote the policy, for 
he secured no other protection than that given by this policy. Nothing that he 
did in this matter worked any prejudice to the rights of the defendant corporation. 

[7] 7. The policy required that the insured give immediate written notice 
to the defendant corporation or its authorized agents of the occurrence of any 
accident covered by the policy. At the time of the accident the policy was not 
in the possession of the insured. It had been retained by the agents who wrote 
it after they procured it by representing that they desired to make a correction 
therein. The attorneys for the insured notified these agents verbally of the 
happening of the accident shortly after its occurrence. They tried to secure from 
these agents the name of the defendant corporation in order that written notice 
might be given as the policy required, but the agents refused to disclose the 
name of the defendant corporation until they were directed to do so by the 
commissioner of insurance. When an insured is prevented from giving the notice 
required by the policy by the wrongful acts of the insurer or its agents, the 
insurance carrier cannot defeat recovery on the ground that the required notice 
was not given. In this case notice was given as soon as the plaintiff was able 
to procure the name of the defendant corporation. This notice was given on 
the twentieth day after the accident occurred, and there is no proof that the rights 
of the defendant corporation were prejudiced in any way by this delay. 

[8] Moreover, the requirements for the giving of immediate notice “is con- 
trary to the provisions of the statute [section 204.29 of the statutes] and there- 
fore inoperative and of no effect.” Corwin v. Salter, 194 Wis. 333, 337, 216 N. W. 
653, 654. 

The case presented is one where the insured in good faith did all that he 
could do to secure protection. It is one where there could be no question about 
the liability of the defendant corporation were it not for the unwarranted refusal 
to pay over the premium on the part of one who is made the agent of the 
defendant corporation by force of a statute passed to meet just such situations as 
that here presented. The case comes clearly within the provisions of that statute. 

Judgment affirmed. 

Fowler, J., took no part. 
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CASUALTY 


COMMERCIAL CASUALTY INS. CO v. FRUIN-COLNON 
CONTRACTING CO. 
FRUIN-COLNON CONTRACTING CO. v. COMMERICAL 
CASUALTY INS. CO. 
Circuit Court of Appeals, Eighth Circuit. April 16, 1929. 
Rehearing Denied June 3, 1929. 
Nos. 8207, 8208. 
32 Federal Reporter (2d) 425. 


1. INSURANCE—INSURED HELD JUSTIFIED IN SATISFYING PERSON- 
AL INJURY JUDGMENT AND SUING INDE MNITY INSURER FOR 
AMOUNT OF POLICY, IN VIEW OF INSURER’S CONDUCT OF LITI- 
GATION RELATIVE TO APPEAL. 

Contracting company held justified in satisfying judgment against it in per- 
sonal injury action without consent of indemnity insurer, and was entitled to main- 
tain action against insurer for amount stipulated in policy, where insurer had writ- 
ten letter which president of contracting company did not understand, asking it to 
furnish appeal bond, two weeks after judgment became final, and sheriff, armed 
with execution and threatening immediate levy and closing of insured’s business, ap- 
peared almost simultaneously with letter carrier. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2, INSURANCE—INSURER MAY LITIGATE OPEN QUESTION ABOUT 
WHICH LAWYERS MAY HONESTLY DIFFER: “WI THOUT BEING 
PENALIZED FOR VEXATIOUS REFUSAL TO PAY 
Rule in Missouri as to penalty for vexatious refusal = insurer to pay is that 

where question of law presented is open one, about which lawyers may honestly en- 

tertain different opinions, defendant is entitled to litigate question without being 
penalized. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SUPPORT AS- 
SESSMENT AGAINST INDEMNITY INSURER OF DAMAGES AND 
ATTORNEY’S FEES FOR VEXATIOUS REFUSAL TO PAY LOSS. 

In action against indemnity insurer by contracting company against whom 
udgment had been rendered in personal injury action, evidence held insufficient to 
support assessment of attorney’s fees and dz images for vexatious refusal by insurer 
to pay loss, where insured paid judgment after insurer had written asking insured to 
furnish appeal bond. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 

5. INSURANCE—INSURED HELD TO HAVE NOTICE OF ACCIDENT TO 
EMPLOYEE SUFFICIENT TO PROMPT INVESTIGATION AND RE- 
PORT TO INDEMNITY INSURER. 

In action against indemnity insurer under policy requiring immediate report of 
accident, insured held to have notice which would prompt investigation and report, 
where injured employee notified one of insured’s superintendents at his residence, 
who on following day made inquiry and learned that accident had occurred, es- 
pecially in view of injured employee’s disappearance for protracted period. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

6. INSURANCE—INDEMNITY INSURER DEFENDING CASE AFTER 
GIVING NOTICE THAT IT DID NOT WAIVE POLICY REQUIRE- 
MENT OF PROMPT NOTICE OF ACCIDENT WAS NOT ESTOPPED 
lO DENY LIABILITY ON THAT GROUND. 


Indemnity insurer, having exercised full control over defense of personal injury 
action against insured, was not estopped by conduct from denying liability for in- 
sured’s failure to notify it immediately of accident, where it gave prompt and un- 
mistakable notice that in entering on defense of case it did not waive policy re- 


quirement of prompt notice. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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7. INSURANCE—PROVISION OF INDEMNITY POLICY REOU 
PROMPT NOTICE OF ACCIDENT IS REASONABLE AND SUB 
TIAL 
Requirement of policy of indemnity insurance that insured give prompt notice 

of accident is reasonable and substantial, since prompt notice is of great impor- 

tance to insurer in preparing defense while happening is fresh in minds of witnesses 
and facts may be more readily and accurately ascertained. 

(For other cases, see Insurance, Dec. Dig. § .539[1].) 

Appeal from the District Court of the United States for the Eastern District of 
Missouri; Charles B. Davis, Judge. 

Actions by the Fruin-Colnon Contracting Company against the Commerical Cas- 
ualty Insurance Company. From adverse judgments, both parties appeal. Judg- 
ment ailirmed on condition on appeal by defendant. Judgment affirmed on plain- 
tiff’s appeal. 

- Fred L. Williams, of St. Louis, Mo. (X. P. Wilfley, Earl F. Nelson, and 

Wayne ily, all of St. Louis, Mo., on the brief), for plaintiff. 

Fred L. English, of St. Louis, Mo. (Morton Jourdan and John T. Sluggett, Jr. 
both of St. Louis, Mo., on the brief), for defendant. 

isefore Van Valkenburgh and Booth, Circuit Judges, and Munger, District 
Judge. 

VAN VALKENBURGH, Circuit Judge. These two appeals arose from judgments 
rendered upon two counts of a petition filed by the Fruin-Colnon Contracting 
Cmpany against the Commercial Casualty Insurance Company. December 31, 
1924, the insurance company issued to the contracting company a policy of in- 
surance whereby, for the period of one year from date, it agreed to indemnify 
the insured against loss by reason of the liability imposed by law upon the con- 
tracting company for damages on account of bodily injuries or death accidentally 
suffered by any employee or employees of the insured by reason of the business 
of the contracting company therein described. By the terms of said policy the 
insurer's liability for loss was limited to the sum of $5,000 on account of an ac- 
cident to one person. The policy contained, among others, the following clauses 
and provisions: 

“E. Report and Defense of Suits—Co-operation of Assured. 

“If suit is brought against the Assured to enforce a claim for damages 
covered by this Policy, the Assured shall immediately forward to the Company 
every summons or other process as soon as the same shall have been served 
on the Assured, and the Company will, at its own cost, defend such suit in the 
name and on behalf of the Assured. The Assured whenever requested by the 
Company, shall aid in effecting settlements, securing information and evidence, 
the attendance of witnesses and in prosecuting appeals, but the Assured shall 
not voluntarily assume any liability or interfere in any negotiation for settle- 
ment, or in any legal proceeding, or incur any expense, or settle any claim, ex- 
cept at the Assured’s cost, without the written consent of the Company pre- 
viously given, except that, as respects liability for personal injuries covered 
hereunder, the Assured may provide at the Company’s expense such immediate 
surgical relief as is imperative at the time of the accident. 

“G. Assured’s Right of Recovery. 

“No action shall lie against the Company to recover for any loss and/or ex- 
pense covered by this Policy, arising or resulting from claims upon the Assured 
for damages, unless it shall be brought by the Assured for loss and/or expense 
actually sustained and paid in money by him after actual trial of the issue, nor 
unless such action is brought within two years after payment of such loss 
and/or expense; nor for any other loss or damage covered by this Policy unless 
action is brought within two years after the occurrence causing the loss or dam- 
age.” 

The first count of the petition involved an alleged loss because of injury 
to one Ernest Scheibe. The second count concerns an injury to one E. D. Mc- 
Guire. Scheibe and McGuire were employees of the contracting company, and 
both accidents were covered by the same policy, and recovery for both was 
sought in one suit. The plaintiff contracting company recovered on the fitst 
count; and the appeal of the insurance company appears under No. 8207. The 
judgment on the second count was in favor of the insurance company, and the 
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contracting company has appealed under the number in this court of 8208. Both 
cases will be treated in one opinion. We deal first with cause No. $207. 

January 20, 1926, Ernest Scheibe, employee, instituted suit in the circuit 
¢ourt of St. Louis, Mo., against the Fruin-Colnon Contracting Companany to 
recover the sum of $25,000 on account of injuries received by him while in the 
employ of the contracting company. The trial, on the 9th day of November, 
1926, resulted in a judgment in favor of the plaintiff in the sum of $12,500 and 
costs taxed in the sum of $231.75. The insurance company, pursuant to the 
terms of the policy, conducted the defense of said suit, and on November 12, 
1926, caused a motion for new trial to be filed, which motion was overruled on 
the 13th day of December, 1926; thereafter, to wit, on December 24th, the in- 
surance company wrote the contracting company as follows: 

“St. Louis Claim Division 
John T. Sluggett, Jr., Counsel, 

“Pierce Bldg. 
“St. Louis, Mo. December 24th, 1926 

“Fruin-Colnon Contracting Co., Merchants Laclede Building, St. Louis, Mis- 
souri. Gentlemen: It is our desire to take an appeal to the Supreme Court in 
the case of Scheibe versus Fruin-Colnon Contracting Company, and in order to 
stay execution while the case is on appeal, it willl be necessary to furnish an 
appeal bond. 

“The judgment in this case, as you know, was $12,500.00 and an appeal bond 
in the sum of $25,000 will be required. It will be necessary for you to furnish 
the appeal bond or deposit collateral with us to protect us against loss in cases 
of our liability to you under the policy of insurance issued to you by this com- 
pany, and we suggest that you give this matter immediate attention and let 
us know, without delay, whether you will furnish the appeal bond, or if you will 
deposit the necessary collateral. If the latter, kindly arrange to do so without 
delay.” 

December 25th, Christmas Day, fell on Saturday; ‘he following day was 
Sunday, and, consequently, said letter did not reach the contracting company 
until Monday, December 27th. The contracting company, appellee in this case, 
through its president, did not understand the letter, and sought to communicate 
with counsel for the insurance company, by teleghone, for the purpose of as- 
certaining how it was expected to proceed in the matter. Meantime, on Decem- 
ber 23d, a writ of execution issued out of the office of the clerk of the circuit 
court of St. Louis, and was delivered to the sheriff of that city. On December 
27th the sheriff proceeded to execute this writ, appeared at the place of busi- 
ness of appellee, and threatened forthwith to levy upon and seize the property 
and effects of appellee to satisfy said judgment and costs of suit unless the 
judgment was paid at once. Appellee attempted again to get into communication 
with counsel for appellant, but again without success; thereupon, to save its 
property and business from levy and consequent great injury, it paid the judg- 
ment and accrued costs in the sum of $12,731.75. Demand was made of appellant 
for payment in the sum of $5,092.70, the same being the proportion of the judg- 
ment and costs due from the insurer under the terms of the policy. Upon pay- 
ment being refused, suit was brought. 

At the trial a jury was waived in writing. By stipulation certain facts were 
admitted to be true; as to others testimony was introduced. ‘The court made 
no special findings of fact, and none were asked by either party; both parties 
asked declaration of law. The court refused those tendered by appellant, gave 
those requested by appellee, and found the issues in favor of appellee. Judg- 
ment was rendered on this first count in the sum of $6,660.02, which included 
damages for vexatious refusal of appellant to pay in the sum of $509.27 and $750 
allowed as attorney’s fees. 

The points raised by appellant may be summed up under a single head, 
to wit, that the demurrer to the evidence under this count should have been 
sustained. The following grounds in support of this demurrer are urged: (a) 
That no action under the policy would lie until the loss had been actually sus- 
tained and paid in money after trial of the issue, including final judgment on 
appeal. It is pointed out that the Supreme Court might reverse the judgment 
below or hold the question moot because of payment and discharge of the judg- 


“ 





608 The Insurance Law Journal, Vol. 73 |Sept., 1929 


ment by appellee; that in either case appellant would suffer serious prejudice. 
(b) The judgment was for $12,500, and the policy limit was $5,000. If appellan: 
appealed without bond, execution could be levied; if it gave bond, it assumed a 
liability in excess of that required by the policy. It contends that it ee 
appellee that it would be necessary for appellee to furnish the appeal bond, 

to deposit with appellant collateral to protect it against loss for the amount _ 
the judgment in excess of $5,000 in case the judgment should be affirmed. (c) 
That appellee violated the conditions of the policy (1) by failure to co-operate 
in the appeal by giving bond or indemnity for the excess, and (2) in making 
payment without the company’s written consent; therefore appellant contends 
that it did all that was required of it by taking the appeal within time on the 
24th of January, 1927. (d) It further contended that the allowance of damages 
for vexatious refusal to pay was without warrant, for the reason that there 
existed reasonable ground for an honest difference of opinion on the part of 
counsel as to the liability of appellant under its policy upon the undisputed 
facts. 

[1] The duty of an insurer under a policy such as that before us is thus 
stated in 36 C. J. § § 102, 103, pp. 1111, 1112, and is supported by the great weight 
of authority: 

“Manner of Conducting Defense—(1) In General. In conducting the defense, 
it is the duty of insurer to act in good faith, and in a careful and prudent man- 
mer; otherwise, it is liable for damages caused by its negligence, even though such 
damages exceed the amount limited in the policy; unless insured was guilty of 
contributory negligence. It is insurer’s duty to conduct the whole defense, re- 
gardless of the amount involved, whether it exceeds or does not exceed insurer's 
liability; and to protect insured as well as itself against liability at all stages 
of the litigation. 

“(2) Appeal. Insurer in conducting the defense not only has the right to ap- 
peal from an adverse judgment, but it may be its duty to do so, as where it has 
expressly agreed to appeal. Where, however, there is nothing to show that 
the judgment was erroneous, and that plaintiff could not have succeeded on a 
second trial, a mere failure to appeal does not constitute of itself either a tort 
or a breach of contract. In furtherance of its duty to appeal it is also insurer's 
duty to furnish an appeal bond; and if it appeals without furnishing a super- 
sedeas bond, as required by the policy, insured may pay the judgment and main- 
tain an action against insurer for an amount not exceeding the liabiltty stipu- 
lated in the policy.” ‘ 

Where an insurance company has failed to discharge its full duty as 
thus declared, and to protect the insured as well as itself against liability at all 
stages of the litigation, as by failure to furnish a supersedeas bond where that 
is required, the insured may protect its property and its credit by payment of 
‘the judgment against it. In such case it may maintain an action against the 

insurer for an amount not exceeding the liability stipulated in the policy, and 

its suit will not be premature; it will not violate a provision of the policy pro- 
hibiting it from settling any claim without the consent of the company pre- 
viously given. igs Coast Casualty Co. v. General Bonding & Casualty Ins. 
Co. (C. C. A. 9), 240 F. 36; Rochester Mining Co. v. Maryland Casualty Co., 
143 Mo. App. 568, iz8S. W. 204; Johnson v. Maryland Casualty Co., 103 Neb. 
371, 171 N. W. 908; Upton Cold Storage Co. v. Pacific Coast Casualty Co., 162 
App. Div. 842, 147 N. Y. S. 765. 

In Schroeder v. Columbia Casualty Co., 126 Misc. Rep. 205, 213 N. Y. §. 
649, the injured person sought to maintain a direct action against the insurer 
under a New York statute permitting this to be done where an execution 1s 
returned unsatisfied because of the insolvency of the insured. The case was 
being diligently prosecuted on appeal, and it was held that “the liability im- 
posed by law” provided for in the policy had not been finally established and, 
therefore, that the action was premature. The case does not involve the point 
here presented and is without application. 

Appellant, however, insists that a rule, different from that announced in 
the above citations, controls when the judgment against the insured exceeds 
in amount the liability of the insurer under the terms of the policy, and relies 
upon the decision of the appellate division of the New York Supreme Court in 
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Kennelly v. London Guarantee & Accident Co., Limited, 184 App. Div. 1, 171 
N. Y. S. 423, for support. In that case the judgment obtained by the injured 
parties against the insurer aggregated more than $13,000. The liability ot the 
insurer under the policy was $10,000. The latter, conducting the litigation, ap- 
pealed the case, but gave no security to stay execution. The insurer had offered 
to give such security to the extent of its liability under the policy, but the judg- 
ment debtor was unable to furnish security for the balance. An execution against 
the property having been returned unsatisfied, the insured, being threatened 
with a body execution, settled the judgment without the consent of the in- 
surer by the payment of $6,000. He demanded reimbursement from the insur- 
ance company; and the court held that his action had released the insurer trom 
liability. We do not think, under the facts in this case, that appellant is in a 
position to avail itself of this defense. Conceding, without deciding, that it 
may have been the duty of the insured to cooperate with the insurance com- 
pany in taking the appeal to the extent of furnishing security for the excess 
judgment over the policy liability of the insurer, nevertheless the obligation to 
protect the insured from the disaster of a levy under execution still rested 
upon the insurer to the extent, at least, of giving to the former reasonable 
opportunity to co-operate in the furnishing of supersedeas. In this respect we 
do not think the appellant conducted the defense in the careful and prudent 
manner required. The motion for new trial was overruled December 13th; 
thereupon, the property of appellee became subject to execution unless prompt 
steps were taken to stay such action. The letter of appellant’s counsel was not 
written or otherwise, and is entitled to maintain this action for the amount stipu- 
appellee until December 27th—two weeks after the judgment in the trial court 
became final. Even then, because of error in transcription, the word “excess” 
did not appear in the letter, and that letter conveyed no intelligent meaning, 
to the lay mind, at least. However, the sheriff, armed with execution, and 
threatening immediate levy and closing of appellee’s business, appeared altnost 
simultaneously with the letter carrier. Appellee was afforded neither time nor 
opportunity to avert disaster otherwise than by payment. 

Our conclusion is that appellant did not act with required deligence in the 
premises; that appellee was not guilty of contributory negligence, and did 
not fail and refuse to cooperate with appellant in taking the appeal. Under such 
circumstances, appellee was justified in satisfying the judgment for the pro- 
tection of its property and business credit without the consent of appellant, 
written or otherwise, and is entitled to remain this action for the amount stipu- 
lated in the policy. 

2, 3] The matter of penalty for vexatious refusal to pay is not free from 
difficulty. The rule in Missouri is that where the question of law presented 
is an open one in the state, and one about which lawyers may honestly entertain 
different opinions, a defendant is entitled to litigate the question in the courts 
without being penalized therefor. Mound City Roofing Tile Co. v. Springfield 
Fire & Marine Insurance Co., 218 Mo. App. 395, 277 S. W. 349; Non-Royalty 
Shoe Co. v. Phoenix Assurance Co., 277 Mo. 399-422, 210 S. W. 37; State ex rel. 
Gott v. Fidelity & Deposit Co., 317 Mo. 1078, 298 S. W. 83-91; State ex rel. 
os State Life Ins. Co..v. William H. Allen et al., 295 Mo. 307, 243 S, W. 
39. 


It has also been held that: 


“An accident insurance company cannot be charged with vexatious refusal 
to pay, so as to be liable for the statutory penalty and attorney’s fee, where its 
refusal was based upon a question of law as to the construction of an exception 
from the terms of the policy, whick was an open question within the state, 
but which had been decided favorably to the contention of insurer by the Sup- 
reme Court of another state.” Cooper v. National Life Insurance Co., 212 Mo. 
\App. 266, 253 S. W. 465. 

_ The whole question of vexatious refusal or delay is said to be a matter 
of fact to be determined by a jury. Kahn v. London Assurance Corporation, 
187 Mo. App. 216, 173 S. W. 695. If so, it is equally one for the court sitting as 
a jury upon a proper declaration of the law. However, the Missouri Appellate 
Courts have not hesitated to set aside a verdict assessing penalties where there 
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is no proper evidentiary basis for the assessment. Fager v. Union Assurance 
Co., 189 Mo. App. 464, 176 S. W. 1064. On the whole, in view of the construction 
by the courts of Missouri of the statute permitting the imposition of penalties 
for vexatious refusal to pay in insurance cases, we incline to adopt the language 
of the Supreme Court of Missouri upon a similar point: 

“While that issue was decided by the jury in favor of appellant, we cannot 
say that the evidence. and surrounding circumstances show that respondent's 
refusal to pay the first loss was wilful and without reasonable cause or excuse, 
based upon the facts as they may have reasonably appeared to respondent be- 
fore the trial. We, therefore, conclude that the evidence is not sufficient upon 
which to support an assessment of attorney’s fees for vexatious refusal to pay 
the first loss, which is the basis of the first count of the petition.” Block vy. 
United States Fidelity & Guaranty Co., 316 Mo. 278-303, 290 S. W. 429, 440. 

Turning now to cause No. 8208, we find that on January 15, 1926, E. D. 
McGuire filed suit, in the circuit court of St. Louis, Mo., against his employer, 
appellant herein, to recover the sum of $25,000, on account of injuries claimed 
to have been suffered by him on the 25th day of July, 1925, while working for 
appellant in the line of his duty as an employee. On March 11, 1927, McGuire 
recovered judgment against appellant in the sum of $3,000 and costs taxed in 
the sum of $117.05. The defense of this case was conducted by the insurance 
company, appellee herein. March 14, 1927, appellee filed a motion for new 
trial in said cause, which was overruled March 21, 1927; thereafter, on the 
16th day of April, 1927, a writ of execution issued on said judgment and was 
delivered to the sheriff of the city of St. Louis. On the 18th day of April, 
1927, said sheriff proceeded to execute this writ and threatened to levy upon 
and seize the property and effects of appellant out of which to satisfy said 
judgment and costs, unless appellant should forthwith pay the same. There- 
upon, to protect his property and business credit, appellant paid said judg- 
ment and costs. No affidavit for appeal, appeal bond, or supersedeas bond was 
filed in said cause. Demand was made upon appellee for payment under the 
terms of the indemnity policy of insurance, which was refused; thereupon, 
suit was brought as hereinabove set forth. A jury was waived in writing, and 
the facts applicable to this second count were fully agreed upon by stipulation. 
The court found the issues on this second count in favor of appellee and en- 
tered judgment accordingly. 


These further facts are necessary to an understanding of the issues pre- 
sented for our consideration. The policy of insurance under which recovery is 
sought contains the following provision: 


“The Assured, upon the occurrence of an accident, shall give immediate 
written notice thereof to the Company with the fullest information obtainable. 
He shall give like notice with full particulars of any claim made on account 
of such accident. If, thereafter, any suit or other proceeding is instituted 
against the Assured, he shall immediately forward to the Company every sum- 
mons, notice or other process served upon him. Nothing elsewhere contained 
in this Policy shall relieve the Assured of his obligations to the Company with 
respect to notice as herein imposed upon him. The Assured shall at all times 
render to the Company all co-operation and assistance in his power.” 

The injury to McGuire occurred July 25, 1925. It consisted of a wrenched 
or dislocated left arm at the shoulder, as the result of the slipping of a scaffold board 
upon which he was standing while at work. Appellant first notified appellee of this 
accident on September 16, 1925. It claimed that neither the superintendent nor 
timekeeper of appellant had been aware of the accident until September 14, 
1925, on which date McGuire reported again for work. From the date of the 
accident until September 14th he had been in hospital—a period of nearly two 
months. One Joseph X. Kane was one of appellant’s superintendents. It is 
admitted that on Monday night, July 27, 1925, McGuire called Kane over the 
telephone at the latter’s residence, and informed Kane that he (McGuire) had 
injured his left shoulder while at work for appellant. Kane was at that time 
resting at his home. Returning to work the following morning, July 28th, 1925, 
Kane made inquiry among the employees of appellant, and made investigation 
of the alleged injuries. He found McGuire absent from work, and this absence 
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continued until September 14th, 1925. Kane made no report of the affair to 
appellee, nor to his superior officers. 

Upon receiving notice of the accident in September, counsel for the insur- 
ance company wrote appellant as follows: 

“St. Louis, Mo. 9/28/25. 

“Gentlemen: We are in receipt of report of accident to one of your em- 
ployees by the name of E. McGuire who sustained a wrenched left shoulder. 

“Upon examination of the report we find that this accident occurred on 
July 25th but we did not receive report of same until September 16th. It ap- 
pears that approximately two months have elapsed since this accident occurred 
and inasmuch as the policy of insurance issued to you specifically provides that 
we should receive immediate report of all accidents we cannot in the absence 
of some satisfactory explanation as to why this report was delayed, assume 
any liability for this injury. 

“In the absence of some satisfactory “explanation, it will be necessary for 
us to handle this case under reservation of rights. By that we mean that we 
will be willing to investigate the case with the understanding that by so doing 
we would not be understood as waiving any of our rights under the terms of 
the policy of insurance issued to you, should it appear by our investigation that 
our rights have been prejudiced by reason of your failure to comply with the 
terms of your insurance policy. 

“We would be pleased to have you advise us at this time why the report 
was not mailed to us promptly at which time we will be very glad to give this 
matter our further attention.” 

To this appellant made the following reply: 

“September 29th, 1925. 

“Dear Sir: Acknowledging receipt of your letter under date of September 
28th, 1925, re accident report of E. McGuire. 

“As previously written you when sending in the report, neither the Super- 
intendent or Timekeeper on the work were aware this accident had occurred 
until Mr. McGuire appeared on the job on September 14th and said he had 
been injured on July 25th, 1925, necessitating his going to the Hospital for two 
months. At the same time we received a notice from Dr. Williams in charge 
of the Hospital (said notice being attached to the report stating he had been 
a patient of Dr. Williams and was still under his care). 

“We have endeavored at all times to cooperate with you and have accidents 
reported promptly and all available data given you and in the present instance 
a report was made out immediately and mailed to the Harkins office. All 
accident reports are mailed to the Harkins office the day they are received.” 

Again, on November 30, 1926, counsel for the insurance company wrote ap- 
pellant as follows: 

“Gentlemen: The case of E. D. McGuire versus Fruin-Colnon Contracting 
Company is set for trial in the Circuit Court, Monday, December 13th. 

“This case, you will remember, was not reported to us until September 24th, 
1925, although the plaintiff alleges that he was injured on July 25th, 1925. As 
you claim that you knew nothing of this man having been injured on July 25th, 
1925, we wrote you on September 28th, 1925, that under the circumstances, we 
would be willing to handle the case under reservation of rights, and since that 
time we have been handling the matter for you on the conditions outlined in 
our letter of September 28th, 1925, and we shall continue to do so until you 
receive notice to the contrary. 

“The amended petition filed by the plaintiff asks for a judgment in the sum 
of $25,000.00 and as the liability of this Company under the terms of the policy 
issued to you, in any event, is limited to $5,000.00, you, of course, have the right 
to have your personal attorney look after your personal interests in this liti- 
gation. Yoy may also report this matter to the Insurance Company carrying 
insurance in excess to $5,000.00, if you desire so that they can participate in 
this litigation if they see fit to do so.” 


To which appellant made this reply: 
“Dear Sir: Re Accident case E. D. McGuire. We acknowledge receipt of 
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your letter under date of November 30th, 1926 in regard to above mentioned 
case. 


“We understand you are handling this case under the terms of your pol- 


icy. 
On March 5, 1927, counsel for appellee again wrote appellant: 
“Gentlemen: Re E. D. McGuire vs. Fruin-Colnon Cont. Company. The 
above entitled case is on the docket for trial Monday, March 7th. 

“We wrote you on November 30th and also on December 8th, 1926, con- 
cerning this case and the situation at the present time is the same as it was 
when those letters were written. 

“While the case will be called Monday, March 7th, it is near the foot of 
the docket and probably will not be reached for trial before Wednesday or 
Thursday of this week. 

“Please let me know if either your personal attorney, or the attorney re- 
presenting the Lloyds of London will be associated with him in the trial of this 
case. 

To this letter appellant made the following reply: 

“In answer to your letter of March 5th, 1927, we would call your attention 
to our letter of December 2d, 1926, in reply to yours of November 30th, 1926.” 

Then followed some correspondence concerning the probable date of trial 
and the required attendance of witnesses. As has been stated, judgment was 
entered on March 11, 1927, and the motion for new trial was overruled on the 
2lst. On March 25th appellee, through its counsel, advised appellant that it 
would take an appeal from the order of the court overruling defendant’s motion 
for new trial with the distinct understanding, however, that by so doing it would 
not waive its right to deny liability because of delay in reporting the accident 
according to the terms of the policy; that if the judgment of the Circuit Court 
should be affirmed, the insurance company would not be liable for any loss or 
damage sustained. Appellee also announced that the company would not fur- 
nish the appeal bond, but would conduct the appeal if appellant was willing 
that this should be done under these conditions. Appeilant, through its coun- 
sel, replied that it would at all times hold said insurance company for any and all 
loss which it might sustain on account of said claim and judgment, and that 
the appeal must be taken with that understanding; thereupon appellee with- 
drew from further participation in the litigation, and no appeal was perfected. 

Appellant bases its claim for reversal upon two contentions: (1) That knowl- 
edge of Kane, acquired while not acting for appellant, did not charge the cor- 
poration with notice of the injury in July, and that report was made to appellee 
as soon as knowledge was acquired by the corporation. (2) That, in any event, 
when an insurance company exercises full control of the defense under an 
employer’s liability policy with full knowledge of the facts, it cannot withdraw 
after judgment and deny liability, but is estopped by its conduct. Of these, in 
their order: 

[4, 5] 1. The general rule respecting notice of corporations of the nature 
under discussion may be thus stated: Notice to an officer of a corporation is 
not such notice to the corporation as to affect its rights, unless such notice or 
knowledge of the officer is in regard to a matter coming within the sphere oi his 
duty while attending to the business of the company, and acquired while acting 
in regard to the same. McDermott v. Hayes (C. C. A. 1) 197 F. 129; Arm- 
strong v. Ashley, 204 U. S. 272-283, 27 S. Ct. 270 (51 L. Ed. 482); Fidelity & 
Deposit Co. of Maryland v. Courtney, 186 U. S. 342-363, 22 S. Ct. 833 (46 L. 
‘Ed. 1193); Frankfort Marine, Accident & Plate Glass Insurance Co. v. John 
B. Stevens & Co. (C. C. A. 9) 220 F. 77; Kearney Bank vy. Froman, 129 Mo. 
427, 31 S. W. 769, 50 Am. St. Rep. 456. 


There is no doubt that this rule applies where the agent acquires knowledge 
incidentally while engaged in his own business, or in a manner entirely dis- 
connected with his employers’ business. It may be doubted whether it applies 
to a situation like the present one. McGuire gave the notice to Kane in his 
capacity as superintendent. The matter was one coming within the sphere 
of Kane’s duty while attending to the business of the company. Unless resting 
between two work days operated to disconnect him from his employment and 
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to break its continuity, he may not unreasonably be said to have been acting 
in the business of his employer when he received this report of injury from one 
who worked under him. The Supreme Court of Missouri has said (Chouteau 
y. Allen, 70 Mo. 290): 

“The rule that the knowledge of the agent affects the principal, is applicable 
not only to knowledge acquired during the continuance of the agency, but to 
such as was acquired so shortly before it began as necessarily to give rise 
to the inference that it remained fixed in the mind of the agent during his 
employment.” 

But however this may be, certainly the next day, July 28th, when he was 
in the actual discharge of his duties, and when the information of the evening 
before was fresh in his mind, Kane made inquiry and learned that an accident 
had occurred. It is urged by appellant that Kane was informed by other em- 
ployees that McGuire had twisted his wrist while pulling a nail; that this con- 
veyed no notice to him of the accident for which suit was brought. The argu- 
ment is specious and unconvincing. Kane had notice that an accident had oc- 
curred; this, coupled with McGuire’s disappearance for a protracted period, was 
sufficient to require prompt investigation and report. This point is resolved 
against the insured. 

[6] 2. In support of its second contention appellant cites the following 
cases: Employers’ Liability Assur. Corp. v. Chicago & Big Muddy Coal & Coke 
Co., 141 F. 962, Seventh Circuit, by Judges Grosscup, Baker and Anderson; 
Carthage Stone Co. v. Travelers’ Insurance Co., 186 Mo. App. loc. cit. 332, 172 
S. W. 458, opinion by Farrington, J., afterwards adopted by Supreme Court 
en bane in Carthage Stone Co. v. Travelers’ Ins. Co., 274 Mo. 537, 203 S. W. 
822; Rosenbloom v. Maryland Cas. Co., 153 App. Div. 23, 137 N. Y. S. 1064; 
Tozer v. Ocean Acc. & G. Corp., 94 Minn. 478, 103 N. W. 509; Sachs v. Mary- 
land Cas. Co., 170 App. Div. 494, 156 N. Y. S. 419; 34 A. L. R. 744 (c) and cases 
cited; 4 Joyce on Ins. (2d Ed.) par. 2800 (j), p. 4812; Jaloff v. United Auto 
Indemnity Exchange, 120 Or. 381, 250 P. 717. 

The general rule stated in subject to modification and exception. The case 
of Carthage Stone Co. v. Travelers’ Insurance Co. is without substantial appli- 
cation. 

In Rosenbloom v. Maryland Casualty Co. it is held that where an insurer 
with full knowledge of the facts undertakes the defense of the action, deprives 
the insured of any control of it, and prevents a settlement for a comparatively 
small sum, it is estopped after judgment against the insured to deny that the 
accident is without the policy. But in the opinion this statement occurs: “No- 
tice of the accident was given to defendant as soon as the assured heard of it, 
and when the action was commenced the papers were delivered to defendant, 
which undertook the defense without protest or reservation. 

In Tozer v. Ocean Accident & Guarantee Corporation, the insurer took 
control of the defense without informing the insured that it denied liability 
under the terms of the policy. 

In Joyce on the Law of Insurance, vol. 4, par. 2800, p. 4813, it is stated that 
waiver and estoppel may result where the insurer assumes the defense and 
control of the action “with full information or knowledge of the character 
thereof or nature of the claim without denying its liability or reserving its right 
to do so when it undertakes said defense, or without any notice to assured that 
it does not intend to waive its rights as to any matters of defense or nonliabil- 
ity.” 

Jaloff v. United Auto Indemnity Exchange holds that after undertaking 
the defense of the suit the insurer cannot withdraw on the theory that it had 
mistaken the nature of its obligation under the policy. 


In 36 C. J. par. 98, p. 1109, the exception is thus stated: “Where insurer 
has given notice that it reserves its rights based on insured’s default, the parti- 
cipation by insurer in the defense of the action by the injured person against 
insured does not show a waiver of the requirement of the policy as to immediate 
notice of the accident, or of a claim on account of such accident.” 


In Royle Mining Co. v. Fidelity & Casualty Co., 161 Mo. App. 185-201, 142 
§. W. 438, 444, the court said: “If the plaintiff understood that the defendant 
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reserved its rights under its indemnity policy at the time it assumed charge oj 
the defense of the McDaniels action, then there never existed any estoppel 
against the defendant; but on the contrary, if it took charge of the defense 
without giving plaintiff any explanation of its act, then its silence was an estop- 
pel.” This case was cited with approval by this court in Meyers vy. Continental 
Casualty Co., 12 F.(2d) 52-57. 

In Fidelity & Casualty Co. of New York v. Stewart Dry Goods Co, 208 
Ky. 429, 439, 271 S. W. 444, 448 (43 A. L. R. 318) the Supreme Court of Ken- 
tucky says: “It had the right toproceed withthe action, after giving full notice 
to the insured of the situation and giving it full opportunity to protect its 
rights. All it was bound to do was fairly to assert its rights under the policy 
in such a manner as would be notice to the insured that it did not waive those 
rights, by proceeding with the defense of the action, and also to do nothing in 
the defense of the action to the prejudice of the rights of the insured.” 

Where prompt notice of reservation is given there is no waiver, and hence 
no estoppel. Edgefield Mfg. Co. v. Maryland Casualty Co., 78 S. C. 73, 58 S. E. 
969; to the same effect, Gordon v. Massachusetts Bonding Co., 229 N. Y. 424, 
128 N. E. 204. In Sargent Mfg. Co. v. Travelers’ Ins. Co., 165 Mich. 87, 130 
N. W. 211, 34 L. R. A. (N. S.) 491, notice of reservation was given. To this the 
insured made no reply. The insurer continued the defense, and it was held that 
no waiver nor estoppel resulted. 

In our opinion appellee gave prompt and unmistakable notice that in enter- 
ing upon the defense of the case it did not waive the policy requirement of prompt 
notice of the accident. It is true when his desposition was taken in November, 
1925, Kane testified to the facts respecting notification of the accident as here- 
inabove set forth. However, appellee repeatedly advised appellant that it was 
conducting the defense with the reservations and upon the conditions set forth 
in its letter of September 28, 1925. Appellant was given full opportunity to 
assume control of the defense if it did not accede to the conditions imposed 
by appellee. Its assumption that the insurer was handling the case under the 
terms of the policy, if construed to mean dissent from those conditions, was 
unwarranted in view of the repeated notice of reservation contained in the 
letters of counsel for appellee. Assent by the insured is not indispensable. 
There is no method by which the insurer can compel the assured to make 
an explicit agreement to that effect. “All it could or was bound to do was io 
fairly and reasonably assert its rights under the policy in such a manner as 
would be notice to the insured that it did not intend to waive those rights 
by proceeding with the defense of the action.” Joyce on Insurance (2d Ed.) 
par. 2800, p. 4814, and cases cited. 

[7] This we think appellant did. The duty of an insurance company in such 
cases is a delicate one. Prompt notice of accident is of great importance to 
it in preparing its defense, while the happening is fresh in the. minds of wit- 
nesses and the facts may be more readily and accurately ascertained. ‘The 
policy requirement is, therefore, reasonable and substantial. The company is 
not bound, at its peril, to withdraw from defense at the outset. If it gives 
due notice of its reservation, does not deprive the insured of control of and 
participation in that defense, and, in general, does nothing to the prejudice of 
the insured, it waives none of its rights it may have under the provisions of the 
policy. 

From the foregoing considerations, our conclusion is that the judgment must 
be reversed, unless within 30 days from the filing of this opinion, appellee in 
cause No. 8207 files in the clerk’s office of the United States District Court 
for the Eastern District of Missouri, a remititur in the amount of the penal 
assessments, aggregating $1,259.27, and within ten days thereafter, file with the 
clerk of this court a certified copy of the record showing the filing of such 
remititur. If such remititur, and certified copy thereof, be filed, the judgment 
less the amount so remitted, will be affirmed. If such remititur and certified 
copy be not filed within the time aforesaid, the judgment will be reversed, 
with directions to grant a new trial. 

In cause No. 8208 the judgment of the trial court is affirmed: 
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SHULKIN v. TRAVELERS’ INDEMNITY CO. 

Supreme Judicial Court of Massachusetts. Suffolk. May 29, 1929. 

166 Northwestern Reporter 552. 

INSURANCE—INSURED UNDER BURGLARY POLICY REQUIRING 

PROOFS MUST ESTABLISH LOSS AND FURNISHING OF PROOFS 

OR EXCUSE FOR THEIR ABSENCE. 

Under policy of burglary insurance requiring affirmative proof of loss to be 
furnished on forms containing reasonable evidence of commission of burglary, 
plaintiff in suit on policy was required to establish that loss had occurred which 
was within terms of policy, and that he had made proper proofs or had been 
legally excused from furnishing proofs. 

For other c cases, see Insurance, Dec. Dig. § 646[6, 9].) 

2. INSURANCE—INSURED, FAILING TO SHOW FORCIBLE ENTRY BY 
PROOFS OF LOSS, AND PROVING MERELY SCRATCHES INSIDE 
DOOR AS MATTER OF LAW. COULD NOT RECOVER UNDER 
BURGLARY POLICY. 

Insured, whose proofs of loss under burglary policy failed to show forcible 
eniry on premises, and only evidence of forcible entry was that there were lines 
scratched on the lock underneath the catch on the inside of the door which had 
been seen the morning of the burglary, held, as matter of law, not entitled to 
recover under policy requiring proot of loss to be furnished containing reasonable 
evidence of commission of burglary and confining insurance to loss occasioned 
by felonious entry into premises by actual force and violence. 

(For other cases, see Insurance, Dec. Dig. § 668[10].) 

Exceptions from Superior Court, Suffolk County; Joseph Walsh, Judge. 

Action by Irving Shulkin against the Travelers’ Indemnity Company. Verdict 
was directed for defendant, and plaintiff brings exceptions. Exceptions overruled. 

F. I. Rosenberg, of Boston, for plaintiff. 

W. I. Badger, of Boston, for defendant. 

Wait, J. This is an action upon a policy of burglary insurance. The policy 
in terms required, in case a loss occurred, that “Affirmative proof of loss or damage 
under oath” must be furnished on forms provided by the insurer containing among 
other things “(3) Reasonable evidence of the commission of a burglary as afore- 
said, to which the loss or damage was due and of the time of its occurrence.” The 
insurance was confined to “Loss by burglary * * * occasioned by any person or per- 
sons making felonious entry into the premises by actual force and violence when 
the premises are not open for business of which force and violence, there shall be 
visible marks made upon the premises at the place of such entry by tools, explo- 
sives, electricity or chemicals.” 


[1, 2] It was essential to the plaintiff's case that he should establish that a loss 
had occurred which was within the terms of the policy; and that he had made 
proper proofs of his loss, or had been legally excused from furnishing such proof. 
There was no dispute that goods had disappeared from his store, and that the 
insurer furnished forms for proof of loss which the plaintiff signed, made oath to, 
and returned within the required time to the insurer. Nor was it disputed that the 
proof when signed and sworn to by the plaintiff either made no answer in regard to 
the manner in which entry was made to the premises, or else contained the words 
“No evidence of forceable entry. Thief apparently used key to open door.” The 
plaintiff testified that the proof was blank in this regard when he signed it. The 


form bearing his signature and oath, when it was produced in court, bore also the 
words quoted. 


Unless signs of a forceable entrance existed, no payment was due. The plaintiff 
introduced evidence that there were lines scratched upon the lock underneath the 
catch and not on the outside of the door which had been seen in the morning of 
the alleged burglary, but that no one had pointed them out to representatives of 
the insurer who were at the premises nor to the police who investigated. Both in- 
Vestigator and police testified that they had examined the door and found no marks. 


The door closed into its casing in such a way that an instrument inserted from the 
outside could not possibly make such marks upon the lock as were described without 
making marks on the outside casing. All witnesses agreed that no such marks ap- 
peared. No finding that “visible marks made upon the premises at the place of 
such entry by tools, explosives, electricity or chemicals” could be made upon such 
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evidence. The presence of scratches which the plaintiff and his witnesses described, 
if any such existed, can be accounted for in various ways, but in no way consistent 
with forcible entry by tools from outside the premises. No new or important 
question of law is involved. There was no evidence to justify a finding for the 
plaintiff. The order directing a verdict for the defendant was right. 

Exceptions overruled. 


COHEN v. LONDON GUARANTEE & ACCIDENT CO., LIMITED, OF LON- 
DON, ENGLAND. (No. 61.) 
Supreme Court of Michigan. June 3, 1929. 
225 Northwestern Reporter 549. 

1. INSURANCE—AFFIDAVITS, HELD COMPLIANCE WITH PROOF OF 
LOSS REQUIREMENT. 

Affidavits prepared by insurer’s representative fully explaining manner of hold- 
up and amount of loss, and signed at insurer’s office by insured and manager of 
his hotel within the time for proof of loss, held to comply with requirement that 
insured furnish proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 542[1].) 

3. INSURANCE—EFFECTS OF GUESTS IN HOTEL SAFE ARE HELD AS 
“COLLATERAL FOR INDEBTEDNESS TO ASSURED” WITHIN PRO- 
PRIETOR’S HOLDUP POLICY. 

Hotel keeper having lien on money and jewelry of guests brought to hotel to 
secure payment of his charges, and effects being in his possession in the office safe, 
effects are held as “collateral for indebtedness to assured” within his holdup policy. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

5. INSURANCE—EVIDENCE THAT REAL HOLDUP HAD NOT TAKEN 
PLACE IS ADMISSIBLE UNDER GENERAL ISSUE IN ACTION ON 
HOLDUP POLICY. 

Plaintiff in action on holdup policy, having the burden of establishing that he 
had suffered loss by a holdup, obviously meaning a real, not a fake, holdup, evi- 
dence that a real holdup had not taken place was admissible under the general 
issue. 

(For other cases, see Insurance, Dec. Dig. § 658.) 

6. INSURANCE—INSURANCE ADJUSTER CAN BIND COMPANY BY AD- 
MISSIONS OR DENIAL OF LIABILITY. 

\n insurance adjuster, unlike an agent for soliciting insurance, has power to 
bind the company by admissions or denial of liability. 

(For other cases, see Insurance, Dec. Dig. §375[2].) 

7. INSURANCE—INSURER UNDER HOLDUP POLICY CANNOT DEFEND 
ON OTHER GROUND, ITS ADJUSTER BEFORE SUIT ADMITTING 
LIABILITY ON ONE ITEM BUT DENYING IT ON OTHERS AS NOT 
WITHIN POLICY. _ 
Insurer adjuster having after investigation and before action admitted liability 

on holdup policy for one item, but denied liability for the others as not within the 

policy, company cannot defend on another ground as that holdup was a fake. 

(For other cases, see Insurance, Dec. Dig. § 395.) 

Error to Circuit Court, Van Buren County; Glenn E. Warner, Judge. — 

Action by Irving I. Cohen against the London Guarantee & Accident Com- 
pany, Limited, of London, England. Judgment for plaintiff and defendant brings 
error. Affirmed. 

Plaintiff operates a summer hotel of considerable size at South Haven. 
During the season of 1927, defendant issued to plaintiff a so-called “holdup 
policy, indemnifying him from loss by holdups at the hotel. It contained the 
following clause: 

“The company shall not be liable for (a) loss of or damage to any prop- 
erty unless it is owned by the assured or held by him in trust or on commission 
or as collateral for indebtedness to the assured in any capacity that would render 
him liable thereof for such loss or damage as is covered hereby.” 

The policy also contained the usual provision for proof of loss. This action 
is brought on this policy, and the claim cf plaintiff, sustained by testimony 15 
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that, in the early hours of August 7th, there was a holdup at the hotel, the 
safe rifled, over $1,500 of plaintiff's money taken, a considerable sum of cash 
left in the safe by the guests, and several thousand dollars worth of jewelry, 
also owned by the guests and left by them in the safe, were taken and gotten 
away with by the robbers. The robbery was at once reported, and the testi- 
mony of the cashier of plaintiff tends to show that, shortly after it occurred, 
the general agent and another representative of defendant came to the hotel, were 
furnished the book containing the entries showing what was in the safe, and 
went over it fully, and dictated to him, and he made in duplicate on the type- 
writer, a list showing the items stolen, one of which copies he claims to have 
furnished them and the other he produced in court. He also claims that they 
instructed him to settle with the guests and to take their receipts, which he 
did. On August 3lst, the adjuster of the defendant was at the hotel and again 
went over the matter with the cashier fully. He testifies: 

“We checked over his books best we could and again rehearsed and re- 
hashed the method in which this robbery was supposed to have taken place. And 
at that time Mr. Lewis prepared the list showing the amount of hotel cash 
that was lost, and another list showing the names of the guests who had lost 
jewelry and who had lost money and who had money deposited for safekeep- 
ing in the safe at the time of the robbery. It took him some little time to 
prepare that and as I recall it he gave it to me sometime after lunch.” 

On September 30th, the plaintiff and his general manager went to the Chi- 
cago office of defendant and there signed and swore to affidavits prepared by 
a representative of defendant fully explaining the manner of the holdup and the 
amount of loss incurred. 

Some of the questions which defendant discusses in its brief would be 
troublesome had not plaintiff eliminated thetn from the case. Plaintiff recov- 
ered for two stolen items and two items only. They were (1) cash owned by 
plaintiff; and (2) the amount of plaintiff's innkeeper’s lien at common law upon 
the stolen cash and jewelry of his guests left for safekeeping, not exceeding 
the value thereof. This eliminated from the case any question of the liability 
of plaintiff to His guests for stolen jewelry or cash under the circumstances, 
and whether under the Innkeeper’s Act (section 6947 et seq., C. L. 1915) he has 
a lien upon the articles named for the amount due him. 

Argued before the Entire Bench. 

G. F. Classon, of Detroit, and W. J. Barnard, of Paw Paw, for appellant. 

David Anderson, of Paw Paw, for appellee. 

FELLows, J. (after stating the facts). 

[1] We are satisfied that eliminating any question of waiver and the de- 
tails of other information furnished defendant from time to time by plaintiff 
and his employees, the affidavits made by plaintiff, Cohen, and his general 
manager, Greenberg, on September 30th complied with the requirement that 
plaintiff furnish proof of loss. They were made out within the 60 days’ limit 
in the policy. They recited the facts about the holdup and what was procured 
by it, and must have been deemed sufficient by defendant’s representative who 
made them out, because he did not require any further information. See 
Kavanagh vy. St. Paul Fire & Marine Ins. Co., 244 Mich. 391, 221 N. W. 119. 

As we shall presently see, defendant’s adjuster, after fully investigating 
the facts, came to the conclusion that plaintiff was entitled to recover item 1. 
the cash belonging to plaintiff and stolen from the safe so announced to plaintiff, 
and offered to pay such item on the spot, but denied that defendant was legally 
liable for item 2. This therefore necessitates the determination of two ques- 
tions: i. e. (a) Did plaintiff have a lien on the effects of his guests in his pos- 
session and control at the hotel? and, if so, (b) Did the provision of the policy 
quoted render defendant liable for their loss in the holdup? 

[2] Plaintiff clarifies the atmosphere by claiming that, irrespective of the 
Innkeeper’s Act, he has a lien at common law on the effects of his guests brought 
to the hotel. In this claim plaintiff is unequivocally sustained by R. L. Polk & Co. 
v. Melenbacker, 136 Mich. 611, 99 N. W. 867. In the case one Boyd, an em- 
ployee of plaintiff, had accommodations at defendant’s hotel. He brought with 
him to the hotel property of his employer used in soliciting business. It was 
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held that the innkeeper had a lien on this property. Mr. Justice Grant, speak- 
ing for the court, said: “Mr. Boyd was in lawful possession of the property 
which he took to the defendant’s hotel as a guest. He was plaintiff's agent, 
and intrusted with the property for the purpose of assisting him to carry on 
business for his principle. Being, under these circumstances, lawfully in pos- 
session, the defendant had a lien upon the property for the amount due for 
the keeping and accommodation of the guest.” 


It was also held that this lien existed at common law and independent of 
the Innkeeper’s Act above cited. In 32 C. J. p. 568, it is said: “Both at com- 
mon law, and under statutory provisions an innkeeper its entitled to a lien on 
the effects of guests for the amount of the reasonable charges for their enter- 
tainment. ‘This extraordinary privilege corresponds to, and is concurrent with, 
the extraordinary liabilities which the law imposes on the innkeeper. The lien 
is not created by a contract, but by law; the innkeeper, being obliged by law 
to receive the guest, is given the lien by the law as a protection. Consequently 
an innkeeper may maintain his lien even against a guest who is not legally 
capable of making a binding contract.” 

And on page 570, it is said: “The lien of an innkeeper extends generally 
to all property, and each article thereof, brought by the guest to the inn.” 

[3] Now if plaintiff had a lien on the money and jewelry of his guests to 
secure the payment to him of his lawful charges, and we so hold, and it was 
in his possession in the office safe, and the proofs so show, it is quite difficult 
to perceive what system of reasoning we should indulge to reach the conclu- 
sion that it was not “collateral for indebtedness to the assured” and within 
the terms of the policy. The policy was issued to indemnify plaintiff from loss, 
and ought not to receive so strained a construction as to defeat its purpose. 

[4-7] Some questions of more or less importance arose during the intro- 
duction of testimony. As noted, the cashier testified that defendant’s represen- 
tative directed him to settle with the guests and take their receipts. This he 
did, and some of the receipts were received in evidence. Having been taken 
by direction of defendant, we do not perceive that it was harmed by their recep- 
tion in the case. While the testimony of value of the jewelry might not have 
been very persuasive, it was admissible. Printz v. People, 42 Mich. 144, 3 N. W. 
306, 36 Am. Rep. 437: Kavanagh vy. Insurance Co., supra. Defendant’s coun- 
sel was refused the right to offer proof which tended to show that the holdup 
was a “fake,” an “inside job,” although he offered no witnesses on the sybject. 
He was limited, although not materially so, in cross-examining plaintiff's wit- 
ness on the subject. The objection to the testimony, which was sustained, was 
that under Molnar v. Mutual Auto Insurance Co., 242 Mich. 41, 217 N. W. 770, 
and the rule and authorities there cited, defendant was bound to give notice 
of such defense under the plea of the general issue. Upon this record the 
ruling was right, but the ground of objection was not. The burden rested 
on plaintiff to establish that he had suffered loss by a holdup, and obviously 
this means a real, not a fake, holdup. It was admissible under the general issue 
to adduce testimony tending to show that a real holdup had not taken place. 
But before the suit was started, defendant had committed itself to its line of 
defense. It had unequivocally admitted its liability to the plaintiff for the sum 
of $1,558.45, the amount of plaintiff’s cash taken from the safe, and as unequi- 
vocally refused to pay any more because it claimed it was not legally liabie so 
to do. Defendant’s counsel correctly contends that we are committed to the 
rule that an agent authorized to solicit insurance, sign and deliver policies and 
collect premiums does not carry with such agency the power to bind the com- 
pany by admissions or denial of liability. Among the cases so holding, see Barry 
& Finan Lumber Co. v. Insurance Co., 136 Mich. 42, 98 N. W. 761; Fisk v. 
Insurance Co., 198 Mich. 270, 164 N. W. 522; Gambino v. Northern Insurance 
Co., 232 Mich. 561, 205 N. W. 480. But the authority of an\ adjuster is far 
different. In the last-cited case, it was said: “Manifestly an agent authorized 
to adjust the loss carries not only the authority to adjust the amount to be 
paid but also carries as a part of and incidental to such power the authority 
to refuse any payment at all, to deny liability. His denial of liability is the 
denial of liability for his principal and waives proof of loss.” 
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In the instant case the adjuster was a witness. He testified: “I told him that. 
I told him that ail we owed him under the policy in our opinion, was $1,558.45, 
and nothing else, and I offered to pay it. Had offered all the time to pay it. 
Absolutely. I had the authority from the company to say that. He claimed 
that we owed him for the money lost by the guests. Mr. Cohen, contended 
strenuously the liability of money lost or deposited by the guests. Oh, I can’t 
recall all that he said. We talked for perhaps two hours, Mr. Anderson. He 
contended—the gist of it was that he was entitled to the money which he had 
to pay to his guests, or owed him for board, or money that he had that they 
had left there for safekeeping, that they owed him for board, yes, I think that 
was mentioned. I think he contended that. The authority was this: We owed him 
$1,558.45, and my statement was that ‘we will pay it’—today, if you want it ‘and 
as to the rest of it we deny liability,’ absolutely, and ‘deny that we owe you any more 
than that amount’, deny the rest of it comes under the contract at all, and refused 
to pay any more based on that reason—the reason was that we did not consider that 
we owed it. That’s a good reason.” 

And all the other testimony on the subject agrees that the adjuster—author- 
ized to speak for the company—admitted a liability for $1,558.45 and denied 
that the contract of insurance covered anything else. 

Now it is a recognized rule in insurance and other cases that, where de- 
fendant has fully investigated the facts, or in cases of sales of property, where 
defendant has fully inspected the property and rests refusal to pay on a definite 
ground, he may not on the trial be heard to say that his refusal is based on 
another ground. In Towle v. Insurance Co., 91 Mich. 219, 51 N. W. 987, it was 
said by Justice Montgomery, speaking for the court: “Good faith required that 
the company should apprise plaintiff fully of its position and, failing to do this, 
it estops itself from asserting any defense other than that brought to the notice 
of the plaintiff.” 

See, also, Smith v. German Insurance Co., 107 Mich. 270, 65 N. W. 236, 30 
L. R. A. 368; Douville v. Farmers’ Mut. Fire Ins. Co., 113 Mich. 158, 71 N. W. 
517; Providence Jewelry Co. v. Bailey, 159 Mich. 285, 123 N. W. 1117; Harvard 
Co. v. Himmelein, 226 Mich. 691, 198 N. W. 207. 

The other assignments of error have been examined, but do not merit dis- 
cussion. 

The judgment will stand affirmed. 


North, C. J., and Fead, Wiest, Clark, McDonald, Potter, ar@ Sharpe, Ty, 
concur. 


29 CANAL ST CORPORATION v. ZURICH GENERAL ACCIDENT & LI- 
ABIL ry INS. CO., LIMITED, OF ZURICH, SWITZERLAND. 
Supreme Court, Appellate Division, First Department. May 24, 1929. 

235 New York Supplement 63. 

1. INSURANCE—LIABILITY INSURER, BY PROCEEDING WITH DE- 
FENSE AFTER KNOWLEDGE OF BREACH OF POLICY CONDITION 
REQUIRING PROMPT NOTICE OF ACCIDENT, WAIVED BREACH, 
Where, after liability insurer’s attorney secured extension of time to. answer 

in negligence action against insured, insurer discovered that prompt notice of acci- 

dent had not been given as required by policy, it might have stood on its rights 
and disclaimed liability, but, instead, continued to act for insured in conducting de- 
fense without question or protest for almost three months, during which time it 
drafted and served answer, demanded bill of particulars, attempted to obtain change 
of venue, and opposed motion for a preference, it waived insured’s failure to give 
prompt notice as matter of law. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

2. INSURANCE—LIABILITY INSURER’S UNDERTAKING TO CONTINUE 
DEFENSE AFTER WAIVING FAILURE TO RECEIVE PROMPT NO- 
TICE OF ACCIDENT HELD NO CONSIDERATION FOR STIPULA- 
TION THAT INSURER WOULD NOT THEREBY WAIVE ANY POL- 
ICY PROVISION. 

Where liability insurer waived insured’s breach of condition of policy requiring 

Prompt notice of accident by proceeding with defense thereafter, its undertaking to 
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continue defense of action was no consideration for subsequent “nonwaiver agree- 
ment,” wherein insured stipulated that insurer’s undertaking defense of case 
would not waive any provision or condition of policy, since insurer was already 
bound to continue said defense, in absence of honest dispute between parties based 
on real doubt as to their rights. 

(For other cases, see Insurance, Dec. Dig. § 558[1].) 

Merrell and Finch, JJ., dissenting. 

Appeal from Trial Term, New York County. 

Action by 269 Canal Street Corporation against the Zurich General Accident & 
Liability Insurance Company, Limited, of Zurich, Switzerland. From a judgment 
dismissing plaintiff's complaint at the end of plaintiff's case, plaintiff appeals. Re- 
versed, and new trial ordered. 

Argued before Finch, Merrell, Martin, O’Malley, and Proskauer, JJ. 

Smyth, Sargent & Osbourne, of New York City (George W. Smyth, of New 
York City, of counsel; Samuel i Sargent, of New York City, on the brief), for 
appellant. 

Evans, Hunt & Rees, of New York City (Fred H. Rees, of New York City, of 
counsel), for respondent. 

PROSKAUER, J. bok defe ndant issued to the plaintiff a liability insurance policy 
covering in the sum of $25,000 against liability arising out of personal injuries sus- 
tained by persons not employed by the assured while within or upon certain prem- 
ises. On July 27, 1927, one Lesner, not employed by the plaintiff, was injured 
upon the premises. He brought an action against the plaintiff in the Supreme Court 
of Westchester County on September 2, 1927. Plaintiff's president at once telephoned 
to his agent and the same day forw arded to him the summons and complaint, stat- 
ing: “This is the first official notice that came to my observation.” Thereafter, on 
September 21, 1927, the defendant caused an attorney to appear in that action for 
the plaintiff herein and secured an extension of time to answer until October 2d. 
The next day, September 22d, the defendant definitely ascertained that the secre- 
tary and certain employees of the plaintiff corporation had knowledge of the acci- 
dent on the day it happened and that no notice of the accident was given to the de- 
fendant until after the summons and complaint had been served in the Westchester 
county action. The failure to give prompt written notice was concededly a breach 
of condition of the policy, which entitled this defendant to disclaim liability under 
the policy. Until it received this information it may be conceded that it was misled 
into undertaking the defense by the letter of the president of the plaintiff corpora- 
tion, which inclosed the summons and complaint and which stated, “This is the first 
official notice that came to my observation”; but on September 22, 1927, it re- 
ccived full information and was fully apprised that the plaintiff corporation had 
breached the condition of the policy requiring it to give immediate notice of the 
occurrence of any accident. Up to this time the defendant had done nothing on 
behalf of the plaintiff other than to secure an extension of time to answer. There- 
after, on October Ist, 11th, and 21st, the defendant’s attorney secured further ex- 
tensions of time in which to answer. On October 22d, the insurance company 
caused to be served a notice demanding a change of venue from Westchester to 
New York county and a demand for a bill of particulars, and on October 25th it 
prepared and procured the verification of an answer which it caused to be served 
on that day. Its first protest to the plaintiff'as to the claimed breach of condition 
was made toward the end of December, when the defendant submitted to plaintiff 
for execution a so-called nonwaiver agreement, which was thereafter and on Jan- 
uary 29th executed by the parties. Meanwhile plaintiff in the Westchester county 
action served on December 20th a notice of trial and a notice of motion for a 
preference, and on December 22d the casualty company through its attorney caused 
to be served a cross-notice of trial on behalf of the plaintiff in the present action 
and opposed the motion for a preference, and on the 16th of January, 1928, made 
a motion for a bill of particulars. Thereafter, and on January 29th, the so-called 
nonwaiver agreement was executed between the parties. It recited that the in- 
surance company “by undertaking the investigation and defense * * * does not 
waive any provision or condition of the policy, * * * and in the event of any claim 
or suit under said policy for indemnity or for any other purpose, it shall not be 
claimed or asserted that the said insurance company has by any act or conduct 
waived any provision or condition of its policy or that it is ‘estopped from setting 
up any defense or defenses which it m: ry have.” The ensuing trial of the negligence 
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action resulted in a_ large verdict against this plaintiff, which sues to recover the 
amount paid in settlement of the judgment against it, and its expenses. 

[1] If this nonwaiver agreement was supported by consideration flowing from 
the defendant, it is a defense to this action. The crucial question on this appeal 
is whether there is consideration to support the contract. The trial justice ruled 
that there was, and dismissed the complaint at the close of the plaintiff’s case. The 
defendant continued to act for the plaintiff in the conduct of the defense in the 
negligence case, without question or protest, at least for almost three months after 
it admittedly had full knowledge of the claimed breach of condition. At the time 
of the execution of the so-called nonwaiver agreement it was, therefore, absolutely 
bound to defend the negligence action. On September 22d, when it received notice of 
the breach of condition, it was competent for the company “to stand upon its rights 
and disclaim liability, leaving [this plaintiff] to defend the action.” Farrell v. Mer- 
chants’ Mut. Automobile Liability Ins. Co., 203 App. Div. 118, 120, 196 N. Y. S. 
383, 385. It chose not to follow this course, but with full knowledge to interfere 
with the defense of the negligence case in such vital respects as the drafting and 
service of the answer, the demend for a bill of particulars, the attempt to change 
the venue, and the opposition to a motion for preference. Thus, prior to and on 
the day upon which the nonwaiver agreement was signed, the defendant had as a 
matter of law waived the condition of the policy requiring prompt notice of an ac- 
cident’ and become irrevocably bound to proceed with the defense and to pay any 
judgment recovered. Rosenwasser v. Globe Indemnity Co., 224 N. Y. 561, 120 
N. E. 875; Utterback-Gleason « v. Standard Accident a, Co. of Detroit, Mich., 
193 App. Div. 646, 653, 184 N. S. 862, affirmed 233 N. Y. 549, 135 N. E. 913; 
Miller v. Union Indemnity Co., 208 App. Div. 455, 204 N. v. S S. 730; Farrell v. Mer- 
chants’ Mut. Automobile Liability Ins. Co., 203 App. Div. 118, 196 N. Y. S. 383. 

[2] The only consideration moving from the defendant in the nonwaiver - agree- 
ment was its implied undertaking to continue the defense of the action. This it 
was already bound to do; and it is fundamental “that ‘neither the promise to do a 
thing, nor the actual doing of it, will be a good consideration if it is a thing which 
the party is bound to do by the general law, or by a subsisting contract with the 
other party.” Vanderbilt v. Schreyer, 91 N. Y. 392. 

Mutual promises are generally sufficient consideration one for the other; but 
a promise “made to induce a party to do that which he is already bound by con- 
tract to perform is without consideration.” Schwartzreich v. Bauman-Basch, 
Inc., 231 N. Y. 196, 202, 131 N. E. 887, 889; McGovern v. City of New York, 234 
N. Y. 377, 387, 138 N. E. 26, 25 A. L. R. 1442; O’Meara Co. v. National Park 
Bank of New York, 239 N. Y. 386, 399, 146 N. E. 636, 39 A. L. R. 747; 1 Williston 
on Contracts, §§ 130, 132. 

Undoubtedly the defendant was entittea to a sufficient time after it was advised 
of the breach of condition to perfect its arrangements with the plaintiff to withdraw 
from the defense of the action. But here it made no such effort for over two 
months, and during that period performed definite and significant affirmative acts 
in the conduct of the litigation. 

So, too, if the situation in January had been equivocal, so that there was an 
honest dispute between the parties based upon a real doubt as to their rights, it was 
competent for them to compose their differences by a contract based on mutual 
promises. But that situation did not here exist, because there was no legal basis 
whatever for the defendant’s insistence upon the execution of the nonwaiver agree- 
ment, when as a matter of law it was absolutely bound to continue the defense 
without such agreement. 

For these reasons the judgment appealed from should be reversed and a new 
trial ordered, with costs to the appellant to abide the event. 

Martin and James O’Malley, JJ., concur. 

Merrell, J. (dissenting). The action is brought to recover upon a policy of 
lability insurance issued to plaintiff by the defendant. On July 27, 1927, while 
said policy was in full force, one Lesner, an employé of another corporation who 
was engaged in making repairs in the plaintiff's building covered by the policy, re- 
ceived serious personal injuries. Under the terms of the policy, condition E, it was 
provided : 

“E. The Assured upon the occurrence of an accident, shall give immediate writ- 
ten notice thereof, with the fullest information obtainable at the time, to the United 
States Head Office of the Company or to its duly authorized agent. The assured 
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shall give like notice with full particulars of any claim made on account of such 
accident. If any suit is brought against the Assured to enforce such claim, the 
Assured shall immediately forward to the United States Head Office of the Com- 
pany every summons or other process that may be served upon the Assured.” 

The evidence shows that the son of the president of the plaintiff, who was him- 
self an officer and director of the corporation and also plaintiff's superintendent 
of buildings, and the operator of the elevator in connection with which elevator 
Lesner received his injuries, all knew of the accident to Lesner on the day it oc- 
curred, but no notice whatever of such accident was given to defendant until 37 
days after its occurrence, when, on September 2, 1927, the president of plaintiff 
forwarded to the broker who negotiated the policy in suit a summons and complaint 
in an action brought by Lesner against the plaintiff to recover for the injuries which 
he had sustained. There can be no question that under the terms of the policy 
and condition E, above quoted, the plaintiff violated such condition of the policy 
and absolved the defendant from liability thereunder. 


Frederick J. Kloes, the president of plaintiff, was served with the summons in 
the action brought by Lesner on September 2, 1927. He at once conferred with his 
son and learned that the latter knew of the occurrence of the accident when it oc- 
curred 37 days before. The accident, then, being within the knowledge of the son, 
a director of the corporation, constituted knowledge on the part of the corporation 
itself of the occurrence of the accident. Plaintiff’s president, nevertheless, address- 
ed a letter on September 2, 1927, to his brokers who had negotiated the policy, 
transmitting the summons and complaint to the brokers, and stating: “This is the 
first official notice that came to my observation.” ‘The letter itself was signed by 
the plaintiff corporation, and beneath appears the name: “F. J. Kloes, Pres.-Treas.” 
To say the least, this letter was misleading. It was the evident purpose of Kloes to 
persuade the insurance brokers and the insurance company that the service of the 
summons and complaint was the first knowledge received by the assured of the oc- 
currence of the accident. At that time the president and treasurer of the plaintiff 
corporation knew that the corporation itself had knowledge through the knowl- 
edge of its secretary and general manager of the occurrence of the ac- 
cident, 37 days before, and at the time of its occurrence. Under the terms of the 
letter the defendant insurance company had a right to assume that the service 
of the summons and complaint constituted the first notice which the assured 
received of the occurrence of the accident. Acting upon such assumption the de- 
fendant insurance company undertook the investigation and defense of the action. 
It was not until September 22, 1927, that the insurance company learned of the 
knowledge of the corporation of the occurrence of the accident at the time it hap- 
pened. Prior to that time the defendant insurance company had been active in in- 
vestigating and preparing for the defense of the action. The action was not tried 
until the last day of February and first days of March, 1928. Soon after learning 
of the fact that the assured corporation had known of the accident 37 days prior 
to notifying the insurance company, the insurance company entered into negotiations 
with the assured in relation to a continuance by the insurance company of the in- 
vestigation and defense of the action, and prepared an instrument to the effect 
that if the insurance company should continue in the defense of the action it should 
not thereby be deemed to have waived any objection to its liability under the terms 
of the policy. The evidence does not clearly show just when this paper was pre- 
pared by the defendant insurance company, but admittedly it was delivered to the 
president of the plaintiff with a request that it be executed in December, 1927, 
and the president first declined to sign without the advice of his attorney, and the 
matter was finally submitted to the attorney. The instrument was finally executed 
under date of January 29, 1928 (although it was transmitted to the plaintiff’s insur- 
ance broker for delivery to the defendant by letter from the attorney for the plain- 
tiff on January 27, 1928, said letter containing a request to the insurance company 
that it sign and return a duplicate to the attorney. The instrument is as follows: 

“Nonwaiver Agreement. 
“James J. Lesner vs. 269 Canal Street Corporation. 
“No. 871—3028. 

“It is hereby agreed between 269 Canal Street Corporation and the Zurich 
General Accident and. Liability Insurance Company, Limited that the said in- 
surance company by undertaking the investigation and defense of the claim ol 
James J. Lesner, which arises out of an accident alleged to have occurred on or 
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about July 27th, 1927, does not waive any provision or condition of the policy 
issued by it to the said 269 Canal Street Corporation, and in the event of any 
claim or suit under said policy for indemnity or for any other purpose, it shall 
not be claimed or asserted that the said insurance company has by any act or its 
conduct waived any provision or condition of its policy or that it is estopped 
from setting up any defense or defenses which it may have. 

“It is further agreed that 269 Canal Street Corporation by signing this 
agreement does not waive any right or rights which it may have under the 
terms of said policy. 269 Canal St. Corp., by F. J. Kloes Pres.-Treas. Executed 
this 29 day of January, 1928. Zurich General Accident & Liability Insurance 
Co., Limited, by L. E. Talbert, Counsel.” 

In this instrument the plaintiff agreed with the defendant company that by 
undertaking the investigation and defense of the Lesner claim the insurance 
company “does not waive any provision or condition of the policy issued by 
it, * * * and in the event of any claim or suit under said policy for in- 
demnity or for any other purpose, it shall not be claimed or asserted that the 
said insurance company has by any act or conduct. waived any provision or 
condition of its policy or that it is estopped from setting up any defense or 
defenses which it may have.” It is the contention of the plaintiff that prior 
to the execution of this paper and after knowledge of the violation of condition 
E by the assured in failing to give immediate written notice of the occurrence 
of the accident, the insurance company nevertheless, continued actively to in- 
vestigate and prepare for the defense of the action, and that by so doing the 
insurance company waived condition E, of the policy with reference to notice. 
In view of the peculiar wording of the nonwaiver agreement above quoted, I 
do not think the position of the appellant is sound. I think this nonwaiver agree- 
ment was upon sufficient consideration. The trial of the action had not oc- 
curred. Only preliminary steps had been taken in the investigation of the facts 
and in the preparation for the trial. The assured desired the insurance com- 
pany to continue in the defense of the action. The insurance company had a right 
to insist as a condition of such continuance that the assured should not there- 
after claim, by participating in such investigation and defense, the insurance 
company had waived such condition of the policy. As stated by the learned 
trial court in granting the motion of defendant for a nonsuit, these two corpora- 
tions were acting at arm’s length. Without any knowledge on the part of the 
insurance company of any violation of the terms of the policy by the assured, 
it had undertaken the investigation and defense of the action. It was misled 
by the letter written by plaintiff's president, wherein he equivocally stated that 
the service of the summons and complaint was the first notice which the cor- 
poration had received of the occurrence of the accident. At the time of writing 
this letter the president knew that the contrary was the fact and that officers 
of the corporation knew of the occurrence of the accident, although he person- 
ally disclaimed any such knowledge on his part. It may be said in passing that 
it is strange that the president of the assured, who by his testimony was 
present in plaintiff’s plant at the time when the accident to Lesner occurred and 
during the weeks following the accident, should have received no information 
ei the accident, when apparently every one else, including the elevator opera- 
tor, the business manager of the establishment and the president’s own son, 
who was secretary and assistant treasurer and a director of the corporation, 
knew of this serious accident, which resulted in a verdict in favor of the injured 
man for $50,000, on the very day of its occurrence. However that may be, the 
letter written by the president of the assured was such as to have justified the 
defendant insurance company in entering upon the defense of the action and 
In accepting liability under the policy. I do not think it is of materiality that 
the defendant continued its efforts of investigation and preparation already 
begun after it learned of the falsity of the information conveyed to it by plain- 
tiff’s president. That it did so with the reservation that by such action it should 
not waive its rights is clearly demonstrated by the continued efforts to obtain 
and the final successful procurement of the waiver agreement. There is no 
question that unless waived the defendant had a right to rely upon condition 
E of the policy. In Haas Tobacco Co. v. American Fidelity Co., 226 N. Y. 343, 





624 The Insurance Law Journal, Vol. 73 [Sept., 1929 


123 N. E. 755, 13 A. L. R. 132, the delay in serving notice was but 10 days, and 
the Court of Appeals held such delay sufficient to warrant the company in dis- 
claiming liability. The complaint was dismissed. In Woolverton v. Fidelity & 
Casualty Co. of New York, 190 N. Y. 41, 81 N. E. 745, 16 L. R. A. (N. S.) 400, 
the Court of Appeals held the delay of 28 days was enough to render the policy 
unenforceable. 

I think the waiver agreement in question constituted an express consent on the 
part of the plaintiff that the insurance company should continue in the defense of the 
litigation without there later being made a claim that it had waived any of its 
rights growing out of the failure of the assured to give immediate notice of the 
accident. Farrell v. Merchants’ Mut. Automobile Liability Ins. Co., 203 App. Div. 
118, 196 N. Y. S. 383; Keet-Rountree Dry Goods Co. v. Mercantile Town Mut. 
Ins. Co., 100 Mo. App. 504, 513, 74 S. W. 469; Alsens American Portland Cement 
Works v. Degnon Contracting Co., 222 N. Y. 34, 118 N. E. 210. In the latter case 
the Court of Appeals, at page 37 (118 N. E. 210), said: 

“A waiver is an intentional abandonment or relinquishment of a known right 
or advantage which, but for such waiver, the party would have enjoyed. It is the 
voluntary act of the party and does not require or depend upon a new contract, new 
consideration or an estoppel. It cannot be recalled or expunged. Hotchkiss vy. 
City of Binghamton, 211 N. Y. 279 [105 N. E. 410]; Clark v. West, 193 N. Y. 349 
[86 N. E. 1]; Draper v. Oswego Co. Fire Relief Ass’n, 190 N. Y. 12 [82 N. E. 755]; 
(Zwietusch v. Luehring, 156 Wis. 96 [144 N. W. 257]. It is essentially a matter of 
intention. * * * Occasionally it is proved by the express declaration of the party, or 
by his undisputed acts or language so inconsistent with his purpose to stand upon his 
rights as to leave no opportunity for a reasonable inference to the contrary. Then 
the waiver is established as a matter of law.” Weatherwax v. Royal Indemnity Co., 
250 N. Y. 281, 165 N. E. 293. 

Even though a consideration were required, I think sufficient consideration ap- 
pears in this case for the execution of the waiver agreement. At the time of the 
execution of this agreement the whole matter was under discussion between the 
assured and the insurer as to whether or not the insurer should be held liable in case 
of an adverse result in the action. The parties were dealing at arm’s length, the de- 
fendant claiming that it was relieved from liability by the failure of the plaintiff to 
give notice, and the plaintiff insisting that the notice was sufficient. Such dispute 
constituted sufficient consideration for the execution of the waiver agreement. The 
agreement itself merely permitted the continuance by the insurance company of the 
defense of the case, and the insurance company agreed to continue upon considera- 
tion that no claim should be made that it had in any manner waived any defense that 
it had under the policy by reason of its activities in conducting the defense. There 
is no ambiguity whatever in the terms of the document. It was the clear intention, 
I think, of the parties, as stated in the document itself, that “in the event of any 
claim or suit under said policy for indemnity or for any other purpose, it shall not 
be claimed or asserted that the said insurance company has by any act or conduct 
waived any provision or condition of its policy or that it is estopped from setting up 
any defense or defenses which it may have.” How there can be any ambiguity in 
such language is beyond me. At the time when this paper was executed the de- 
fendant had undertaken the investigation of the Lesner claim. The defense of the 
action was not completed. The action had not been tried, but the claim had already 
arisen. The appellant relies upon the peculiar wording of the agreement, and re- 
fers to the expression “does not waive” in the instrument; but the instrument further 
expressly provides that: “In the event of any claim or lawsuit under said policy for 
indemnity or for any other purpose, it shall not be claimed or asserted that the said 
msurance company has by any act or conduct waived any provision or condition of 
its policy or that it is estopped from setting up any defense or defenses which it may 
have.” By the instrument the parties clearly intended to cover, not only any future 
acts of the insurance company, but also anything which it had done prior to the ex- 
ecution of the paper in defending the action. The judgment appealed from should 
be affirmed, with costs. 

Judgment reversed and a new trial ordered, with costs to the appellant to abide 
the event. Order filed. 

Finch, J., concurs. 
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SWAYZE v. MUTUAL LIFE INS. CO. OF NEW YORK. 
District Court, D. Kansas, oo Division. May 22, 1929. 


No. q 
32 Federal Reporter (2d) 784. 

1. INSURANCE—INSURER GIVING PREMIUM AND FORFEITURE NO- 
TICES IN SUBSTANTIAL COMPLIANCE WITH STATUTE IS NOT 
LIABLE ON POLICIES AFTER GRACE PERIOD (Rev. St. Kan. 1923, 
40—332, 40—333.) 


Insurance company giving notices of due dates of premiums and forfeiture of 
policies for nonpayment of premiums in substantial compliance with Rev. St. Kan. 
1923, 40—332, 40—333, is not liable thereon after expiration of grace period with- 
out payment of premiums. 


(For other cases, see Insurance, Dec. Dig. § 310[2].) 


2. INSURANCE—STATUTES REQUIRING PREMIUM AND FORFEITURE 
NOTICES MUST BE CONSTRUED IN LIGHT OF OBJECT TO PRE- 
VENT FORFEITURE OF POLICY FOR SLIGHT NEGLIGENCE (Rev. 
St. Kan. 1923, 40—332, 40—333). 

Rev. St. Kan. 1923, 40—332, 40—333, requiring insurance company to notify 
policy holder of premium paying date and intent to forfeit policy if not paid, should 
be construed in light of their object to prevent company from depriving insured of 
benefit of contract because of slight negligence in overlooking premium date without 
real intent to rescind. 


(For other cases, see Insurance, Dec, Dig. § 310[2].) 


3. INSURANCE—MISSTATEMENT OF AMOUNT OF PREMIUM DUE IN 
FORFEITURE NOTICE HELD HARMLESS TYPOGRAPHICAL ERROR 
NOT AUTHORIZING RECOVERY ON LAPSED POLICY (Rev. St. 
Kan. 1923, 40—332, 40—333). 

Statement in notice of forfeiture of insurance policy for nonpayment of 
premium, under Rev. St. Kan. 1923, 40—332, 40—333, that amount thereof was 
$698, instead of $598, as stated in policy. and notices of due date, held a harmless 
typographical error, not authorizing recovery on lapsed policy, especially where in- 
sured did not tender correct amount nor make any inquiry concerning amount. 

(For other cases, see Insurance, Dec. Dig. 310[2].) 


4. INSURANCE—NOTICE, MAILED NOVEMBER 29, OF FORFEITURE OF 
POLICY DATED OCTOBER 28, FOR NONPAYMENT OF PREMIUM, 
HELD NOT PREMATURE (Rev. St. Kan. 1923, 40—332, 40—333). 
Notice, mailed November 29, of forfeiture of policy dated October 28, for 

nonpayment of premium, under Rev. St. Kan. 1923, 40—332, 40—333, held not pre- 

mature; 31 days of grace allowed having expired at midnight November 28 under 
rule excluding first day and including last day. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE—PREMIUM WAS DUE ON DATE STATED IN POLICY, 
NOT ANNIVERSARY OF DATE ON WHICH DELIVERED. 

Second annual premium on policy, specifically providing for payment of premi- 
um on October 28 each year, became due on such date, not anniversary of date on 
which policy was delivered; court having no power to change parties’ contract. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


6. INSURANCE— NOTICE OF PREMIUM DATE AND INTENT TO FOR- 
FEIT POLICY AFTER 30 DAYS, SUBJECT TO ANTI-FORFEITURE 
PROVISIONS, HELD SUFFICIENT (REV. ST. KAN. 1923, 40—333). 
Notice in language of Rev. St. Kan. 1923, 40—333, that premium is due and 

unpaid and that insurer intends to forfeit and cancel policy after 30 days, subject 

to any provisions intended to prevent its forfeiture and cancellation, held sufficient 
as against contention that it was ambiguous and uncertain; such proviso referring 
to provisions for paid up insurance or other applications of reserve value. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 
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. INSURANCE SUFFICIENCY OF NOTICE HELD IMMATERIAL, 
WHERE INSURED MADE NO EFFORT TO PAY OR TENDER PRE- 
MIUMS OR INQUIRY CONCERNING POLICIES FOR OVER THREE 
YEARS (REV. ST. KAN. 1923, 40—332, 40—333). 

Insured, not making any effort to pay or tender premiums nor any inquiry con- 
cerning policies for over three years, and paying no attention to three notices of 
premium dates and intent to forfeit policies under Rev. St. Kan. 1923, “0—332, 49~ 
333, held to have abandoned them, so as to preclude recovery thereon, irrespective 
of sufficiency of notices. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

At Law. Action by Sadie K. Swayze against the Mutual Life Insurance Com- 
pany of New York. Judgment for defendant. 

McAnany, Alden & Van Cleave, of Kansas City, Kan., for plaintiff. 

A. L. Berger, of Kansas City, Kan., for defendant. 

McDermort, Circuit Judge. The ager 4 seeks to recover in this action at 
law, upon two policies of insurance, one of $20,000 and one of $5,000, issued upon 
the life of her husband. The facts have been agreed upon. Her husband applied 
for this insurance upon the 23d day of October, 1919; the policies were issued and 
dated on the 28th day of October, 1919, and delivered to the insured on November 
10, 1919. Upon the latter date the first annual premium was paid. No other pre- 
miums were ever paid or tendered on these policies: The insured died on January 
14, 1924, more than three years after the insurance which he had paid for had lapsed. 
It is apparent that if the plaintiff recovers, she is getting something for nothing, 
and that a result will be arrived at which was not within the contemplation of the 
parties to the contract; for it certainly was not within the contemplation of the 
parties that paid-up insurance should follow the payment of one annual premium. 
If a recovery is to be had, there must be a commanding reason therefor. 

The plaintiff's case is predicated upon the statute of the state of Kansas, in 
force at the time these policies were issued, and the terms of which have become 
a part of the contract of the parties. The statute reads, in part, as follows: 

Section 40-332, R. S. Kansas: “It shall be unlawful for any life insurance com- 
pany other than fraternal doing business in the state of Kansas to forfeit or cancel 
any life insurance policy on account of non-payment of any premium thereon, 
without first giving notice in writing to the holder of any such policy of its in- 
tention to forfeit or cancel the same.” 

Section 40-333: “Before any such cancellation or forfeiture can be made for 
the nonpayment of any such premium the insurance company shall notify the hdlder 
of any such policy that the premium thereon, stating the amount thereof, is due and 
unpaid, and of its intention to forfeit or cancel the same, and suck policyholder 
shall have the right, at any time within thirty days after such notice has been duly 
deposited in the post office, postage prepaid, and addressed to such policyholder to 
the address last known by such company, in which to pay such premium; and any 
attempt en the part of such insurance company to cancel or forfeit any such policy 
without the notice herein provided for shall be null and void.” 

The policies of insurance provided that, “In consideration of the annual pre- 
mium of — dollars, the receipt of which is hereby acknowledged, and of the 
payment of a like amount upon each 28th day of October hereafter until the death 
of the insured,” the company promises to pay the principal sum upon death. 
There is no obligation upon the part of the insured to pay any premium after the 
first. A grace period of 31 days is granted for the payment of every premium 
after the first, during which period the insurance shall continue in force. The pol- 
icies then provide: : 

“Except as herein provided the payment of a premium shall not maintain this 
Policy in force beyend the date when the next premium is payable. If any premium 
be not paid before the end of the period of grace, then this Policy shall immediately 
cease and beccme void, and all premiums previously paid shall be forfeited to the 
Comnany except as hereinafter provided.” 

The application, incorporated in and a part of the policy, provides: 

“The proposed policy shall not take effect unless and until the first premium 
shall have been paid during my continuance in good health, and unless also the 
policy shall have been delivered to and received by me during my continuance in 
good health.” 

On September 28, 1920. and on November 18. 1920, the defendant company 
mailed to the insured, at his correct post office address, a notice of the due date 
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of the premium on the policy, together with a statement that unless the premium 
was paid when due, the policy would become void except as to its surrender values. 
In these notices the amount of the premium was correctly stated. The plaintiff 
admits the receipt of one of these notices, and admits the mailing of the other but 
not the receipt thereof. 

On the 29th day of November, 1920, the defendant mailed to the assured, and 
the assured received, a notice of forfeiture and cancellation, given in pursuance to 
the statute set out above, by which the assured was notified that the premium on 
the policy in question “is due and unpaid and that the said company will at the ex- 
piration of 30 days from this date, forfeit and cancel said policy for the nonpayment 
of said premium; subject, however, to any provisions contained in said policy 
which are intended, under certain conditions, to prevent its forfeiture and cancella- 
tion.” 

On the larger of the two policies, this statutory notice ‘recites that the premium 
due was $698 instead of $598, which was the actual amount of the premium, but it 
is stipulated that such erroneous figure was the result of oversight or error on the 
part of the clerk who prepared the notice. There was no such error in the notice 
as to the smaller policy sued on. 

The plaintiff contends that the policies remained in effect until the death of the 
insured, in 1924, notwithstanding the failure to pay or tender the premiums due in 
1920, in 1921, in 1922, and in 1923, because the statutory notice was void for the fol- 
lowing reasons: 

(a) Because it was mailed on November 29 instead of November 30, and there- 
fore before the grace period for the payment of premiums had expired; 

(b) Because the due date of the premium was the anniversary of the delivery 
of the policy instead of the due date agreed upon by the parties and set out in the 
contract. 

(c) As to the $20,000 policy, because the clerk made a mistake in writing in 
the amount of the premium that was due; 

(d) Because the notices are ambiguous, uncertain, and indefinite. 

The briefs of the plaintiff also argue at length certain other questions, such as 
the requirement that the Un'ted States courts should follow the state decisions in 
such matters as are here involved, and that a repudiation of an obligation by one 
party excuses a tender by another, and that the courts do not favor forfeitures, 
none of which need occupy any time. 

[1] If the notices given were in substantial compliance with the statute, there 
is no obligation under these policies and the plaintiff cannot recover. 

[2] The purpose of the statute is plain. It had been the practice of some com- 
panies to send no notice of the insured of the premium paying date on his polies: 
The result was that occasionally an assured would overlook the date, and when 
he was reminded of the fact, would discover that his insurance could not be re- 
instated without a health certificate, which sometimes he could not make. The 
statute therefore places a duty upon the insurance company of notifying the insured 
of the due date of his premium. There are manv statutes of the same general im- 
port, but the wording of such statutes is not identical. For example, the Kansas 
statute does not require the notice to state that the insured must pay the nremium 
within the 30 4: iys provided by the statute. The statute itself gives the policyholder 
the right to pay the premium within that 30 days. Cases cited hy counsel from 
jurisdictions whose statutes require the notice to set out that right are therefore 
not pertinent on the point of the contents of the notice. The statute should be con- 
strued in the light of its objects. The Supreme Court of the United States, in Mu- 
tual Life Insurance Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 Lk. Ed. 788, in 
construing a similar statute, said: 


“The statute, it is true, provides that no life insurance company shall have 
power to declare forfeited or lapsed any policy by reason of the non-payment of 
any annual premium, unless notice be given in a specified manner, but a statute 
must be construed, and its provisions enforced, with reference to its objects; and the 
legislature, taking into consideration the infirmities of memory, enacted this statute 


for the purpose of preventing insurance companies from taking what, in homely 


vhrase, is termed ‘snap judgment’ on its patrons, thereby depriving them of the 
benefit of contracts by reason of slight negligence on their part, and when there 
was no real intention to rescind—a beneficent and just law if enforced in the spirit 


of its enactment, but oppressive and unjust if construed with narrow and literal 
erectness.” 
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The Supreme Court of Kansas is committed to the same common sense doc- 
trine. In E:kelberger v. Insurance Co. of North America, 107 Kan. page 9, 190 P. 
611, it was-contended that an msurance company could not cancel a policy of fire 
insurance, because it had failed to correct upon a premium note for a small amount, 
in violation of the Anti-Discrimination Law of the state (Gen. St. 1915, §§ 5363- 
5373). The court held that it was not a substantial violation of that law for the 
insurance company to deny liability and at the same time to offer to surrender a 
premium note without deducting any portion of the note for insurance earned before 
the default. The court held that substantial compliance with the law was sutlicient 
and said: 

_ “lt would make a mere fetich, an interminable and oppressive nuisance, of a 
wise and efficient statute to interpret the anti-discrimination law in any other fash- 
ion. 

In New York Life Insurance Co. vy. Dingley, 93 ¥. 153 (9 C. C. A.), in passing 
upon a similar notice statute, it was held that the provisions of the statute should 
be strictly interpreted in favor of the assured and that the defense of forfeiture 
was available “it there has been any substantial departure on its part from the pro- 
visions of the statute in regard to notice.” It may be observed, although not neces- 
sary to hold, that while an insured might forget for a few weeks that a premium 
was payable, it is not probable that he would forget it for more than three years. 

[3] Taking up then the objections which the plaintiff has made to the notice 
in question, in light of the common sense rule of interpretation laid down by both 
the state and federal courts: : 

Kirst. The plaintiff seeks to recover on the larger policy because, through an 
oversight of a clerk, the premium was stated to be $698, when in fact it was $598. 
There is no contention that the assured was misled by this statement. On the 
contrary, his policy in clear language stated that the premium was $598; the as- 
sured had received a notice on the 28th day of September clearly stating that his 
premium was due and setting out the correct amount; he had received another such 
notice on November 18, again setting out the correct amount. It was apparent to 
the most obtuse that it was a typographical error. It will be remembered that the 
assured did not tender the correct amount; neither did he make any inquiry con- 
cerning the amount. It was a harmless typographical error, and a judgment of 
$20,000 cannot be predicated on it. A similar situation was presented to this court, 
scme years ago, and Judge Pollock held that the error as to the amount was of no 
effect; that the purpose of the statute was to advise the insured that his premium 
was due; that that purpose had been carried out; and since the insured was not 
misled by the error, no rights could be predicated upon it. This is sound law. 
Branch v. Farmers’ Life Insurance Co. (D.C.) 270 F. 863. 

[4] Second. It is claimed that the notice was prematurely sent, because the 
policy provided for 31 days’ grace, and the notice was mailed out the day before 
the grace period expired. The Supreme Court of Kansas has ruled that the notice 
may not be mailed prior to the accrual of the right to cancel the policy, and that 
it may not be mailed prior to the expiration of the grace period. Priest v. Bankers’ 
Life Ass’n of Des Moines, lowa, 99 Kan. 295, 161 P. 631. In that case the notice 
of forfeiture was sent 30 days prior to the accrual of the right of forfeiture. It 1s 
very doubtful whether the Supreme Court of Kansas would draw so fine a line 
upon the matter as to keep the policy alive indefinitely because of an error of one 
day in sending out the notice, where no prejudice was shown to have resulted on 
account of such trifling error. The point need not be ruled, however, because by 
the application of the familiar rule of excluding the first and including the last day, 
it is seen that the notice was not premature. The anniversary date of the policy 
was October 28. If the first day is excluded and the last day is included, the 31 
days of grace expired at midnight on the 28th day of November; October having 
31 days. A notice mailed on the 29th of November was not premature. The plain- 
tiff cites two Kansas statutes establishing the rule of “excluding the first and in- 
cluding the last,” which are, however, not exactly pertinent. 

[5] Third. The principal reliance of the plaintiff apparently is that since the 
policy was not delivered until the 10th of November, and since the company as- 
sumed no liability prior to that date, the second premium was not due until Novem- 
ber 10, 1920. To support this contention, plaintiff cites one Kansas case, Brady v. 
Casualty Co., 114 Kan. 865, 220 P. 1033, in which action the policy was reformed 
to conform to the actual agreement of the parties, and hence is of no bearing here; 
and other cases where the point at issue was not the due date of the premium, but 
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the amount of insurance in point of time, which the insured purchased with his first 
premium. ‘The question in this case is not how much insurance the insured pur- 
chased with his frst premium. The question in this case is when was the premium 
due. The statute provides that the company shall notify the assured that his pre- 
mium is “due and unpaid” and there can be no possible disagreement about the con- 
tract which the parties made upon this point. The contract specifically provides 
that the premium shall be paid upon the 28th day of October of each year. This is 
the contract the parties made, and the court cannot change it. That ends the mat- 
ter. The point has been presented and directly ruled in an exactly parallel case in 
the Supreme Court of Kansas; and the plaintiff asserts on other points that the 
state decisions are controlling upon this court. Wolford v. National Life Ins. Co., 
114 Kan. 411, 219 P. 263, 32 A. L. R. 1248. The plaintiff contends that the Supreme 
Court intended to overrule this decision by the Brady Case, 114 Kan. 865, 220 P. 
1033. The Brady Case was an action to reform. If the policy in suit here had been 
reformed, then the due date would be changed. This, however, is an action on the 
policy and not an action to reform it. 

Again the Kansas court and the federal courts are in complete accord.’ The 
point has been ruled adversely to the plaintiff in the following cases: Mutual Life 
Ins. Co. v. Hurni Packing Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 
102; McCampbell v. New York Life Ins. Co., 288 F. 465 (5 C. C. A.), certiorari 
denied 262 U. $. 759, 43 S. Ct. 705, 67 L. Ed. 1219; McConnell v. Provident Savings 
Life Assur. Soc., 92 F. 7609 (6 C. C. A.); Johnson vy. Mutual Benefit Life Ins. 
Co., 143 F. 950 (8 C. C. A.); Sellars v. Continental Life Ins. Co., 30 F.(2d) 42 
(4C. C. A.). 

[6] Fourth. The plaintiff contends that the notice is ambiguous and uncertain. 
Th:s contention is quite beyond my comprehension. It is suggested that the last 
sentence of the notice renders the whole notice nugatory. After a plain statement, 
in the language of the statute, that the premium is due and unpaid and that the 
company intends to forfeit and cancel the same at the expiration of 30 days, the 
notice recites that it is subject to any provisions of the policy which are intended 
to prevent its forfeiture and cancellation. This manifestly refers to the provisions 
ior paid-up insurance or other applications of the reserve value thereof. ‘The notice 
is sufhcient. . 

[7] The defendant urges that, in any event, the parties have indicated a clear 
intention to abandon their contract. From the facts stated there is no particle of 
doubt of the fact of such abandonment. For more than three years the insured 
made no effort to pay or tender any premiums under this policy, nor did he make 
any inquiry concerning the policy. He paid no attention to the three notices sent 
to him. It is simply an ordinary case where an insured concluded to drop his pol- 
icy. Reynolds v. Insurance Co., 105 Kan. 669, 185 P. 1051, 7 A. L. R. 1558, and 
Cunningham v. Life Ins. Co., 106 Kan. 631, 189 P. 158 are cited by plaintiff as 
controlling authority. In each of these cases, however, the insured died within the 
30-day period provided by statute; that is, if the company had given the statutory 
notice, the policies would have been alive when the death occurred. In the case at 
bar, the insured lived more than three years after the statutory 30-day period ex- 
pired, on any method of computation, and using either the due date or delivery date 
of the policy as a starting point. So the Kansas cases are not in point. On the 
other hand, there are many well-considered cases by the Supreme Court of the 
United States dealing with notice laws of the same import as the Kansas statute, 
holding that the statute does not prevent a mutual abandonment of the contract. 
Mutual Life Ins. Co. v. Phinney, 178 U. S. 327, 20 S. Ct. 906, 44 L. Ed. 1088; 
Mutual Life Ins. Co. v. Sears, 178 U. S. 345, 20 S. Ct. 912, 44 L. Ed. 1096; Mutual 
Life Ins. Co. v. Hill, 178 U. S. 347, 20 S. Ct. 914, 44 L. Ed. 1097; Mutual Life 
Ins. Co. v. Allen, 178 U. S. 351, 20 S. Ct. 913, 44 L. Ed. 1098. Under the agreed 
facts in this case I find that the parties abandoned the policy, and believing that the 
authorities last cited are not in conflict with the Reynolds Case, supra, I am of 
the opinion that irrespective of any question of the sufficiency of the notice, there 
is no liability under these policies. 

There is neither right nor justice in the claim of the plaintiff. The language of 
the Supreme Court in the last Hill Case (193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 
788) controls the disposition of this case. 


“We are satisfied that the thought never occurred to Rex during his lifetime 


that he had a claim against this company on the policy which had been issued so 
many years before, or, if he did, after the lapse of any appreciable time, it was a 
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dishonest thought, for he knew that he had not performed the duties which devolved 
upon him under the contract, and that he had no rights thereunder; and there seems 
to be no just reason why his administrator should demand rights which he had 
virtually waived. In Shutte v. Thompson, 15 Wall, 151 [L. Ed. 123], where a party 
was standing upon his statutory right in relation to the notice concerning depositions, 
the Court said that it was not doubted that all the provisions of the statute respect- 
ing notice to the adverse party could be waived by him; that a party could waive 
any provision either of a contract or of a statute intended for his benefit; and 
that, if a course of action on his part had misled the other party, he ought not to 
be allowed to avail himself of his original rights, because under such circumstances 
he would be availing himself of what was substantially a fraud, and that he should 
not be allowed to reap any advantage from his own fraud. * * * ‘From every con- 
sideration of justice and fair dealing, we think the respondent should not be allowed 
to recover in this case.’ * * * 

“Courts have always set their faces against an insurance company which, hav- 
ing received its premiums, has sought by technical defenses to avoid payment, and 
in like manner should they set their faces against an effort to exact payment from 
an insurance company when the premiums have deliberately been left unpaid.” 

There will be a judgment for the defendant on both policies of insurance. The 
declarations of law requested by the plaintiff are denied. The declarations of law 
requested by the defendant are granted. 






BANKERS’ LIFE CO. v. HOLLISTER. 
Circuit Court of Appeals, Ninth Circuit. June 10, 1929. 
No. 5733. 
33 Federal Reporter (2d) 72. 

1. INSURANCE—EVIDENCE HELD TO JUSTIFY FINDING THAT IN- 
SURED WAS NOT SUFFERING FROM ANGINA PECTORIS AT TIME 
OF APPLICATION FOR REINSTATEMENT OF POLICY. 

Evidence in suit to cancel life insurance policy held to justify finding that in- 
sured, affirmatively answering question in application for reinstatement of policy as 
to whether he was then in good health, was not then suffering from angina pectoris 
as complaint averred. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2, INSURANCE—INSURED’S STATEMENT IN APPLICATION FOR RE- 
INSTATEMENT THAT HE HAD NOT EMPLOYED PHYSICIAN 
WITHIN FIVE YEARS HELD NOT TO WARRANT CANCELLATION 
OF POLICY, THOUGH PHYSICIANS ATTENDED HIM SEVERAL 
TIMES WHILE HE WAS INTOXICATED. a 
Insured’s negative answer to question in application for reinstatement of life 

policy as to whether he had been ill or injured or employed a physician or surgeon 

within five years held not to warrant cancellation of policy, where he was neither 

ill nor injured during such time, though physicians attended him several times while 

he was intoxicated and gave him hypodermics to put him to sleep. 

(For other cases, see Insurance, Dec. Dig. § 292.) : 
3. INSURANCE—APPLICATION FOR REINSTATEMENT OF POLICY 

MUST BE LIBERALLY CONSTRUED IN INSURED’S FAVOR. 

Application for reinstatement of life insurance policy must be liberally con- 
strued in favor of insured in suit to cancel policy for alleged false answers to ques- 
tions therein. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) - 
4. INSURANCE—APPLICANT FOR REINSTATEMENT OF LIFE INSUR- 

ANCE POLICY NEED NOT DISCLOSE EMPLOYMENT OF PHYSIC- 

IANS FOR SLIGHT TEMPORARY AILMENTS. ; 

Applicant for reinstatement of life insurance policy is not required to disclose 
fact that he employed or consulted physicians or surgeons for slight temporary ail- 
ments leaving no trace of injury to health, such as ordinary colds or inability to 
sleep because of occasional excessive use of intoxicating liquor 

(For other cases, see Insurance, Dec. Dig. § 292.) 

Appeal from the District Court of the United States for the District of Oregon; 
John H. McNary, Judge. ; 

Suit by the Bankers’ Life Company against Mary Hollister, individualls and as 
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administratrix of the estate of Fred Hollister, deceased. From a decree of dis- 
missal, plaintiff appeals. Affirmed. 

Wood, Montague & Matthiessen and Gunther F. Krause, all of Portland, Ore., 
for appellant. 

McCamant & Thompson and Ralph H. King, all of Portland, Or., for appellee. 

Before Rudkin and Dietrich, Circuit Judges, and Louderback, District Judge. 

RupDKIN, Circuit Judge. This is an appeal from a decree dismissing a complaint 
for the cancellation of a policy of insurance. February 28, 1920, the Bankers’ 
Life Company issued to Fred Hollister its convertible ten-year term policy, 
which lapsed for failure to pay the premium due August 28, 1926. December 28, 
1926, application was made for the reinstatement of the policy, the application 
containing the following questions and answers: The insured was asked if he 
was then in good health, and answered, perfect, never better; he was further 
asked if he had been ill or injured or employed a physician or surgeon within 
five years, and answered no. January 11, 1927, the policy was reinstated on 
this application, and the insured died May 31, 1927. The complaint averred 
that the answer to the first quedtion was untrue in that the insured was then 
suffering from angina pectoris, and that the answer to the second question was 
untrue in that the insured had employed a number of physicians within the 
five-year period. 

The testimony in reference to the first question and answer was substantially 
as follows: Dr. Russell Keiser, a witness for the appellant, testified that he had 
been acquainted with the insured as a practicing attorney for some considerable 
time; that they consulted together frequently on business matters, neither mak- 
ing any charge against the other: that one evening about six years prior to the 
reinstatement of the policy the insured complained of a pain in his left side, 
running up into his neck and down his arm: that the witness made a somewhat 
cursory examination with a stethoscope and informed the insured that it sounded 
very much like angina pectoris; that he gave the insured two prescriptions, 
which he carried about with him for some time; that his brother, Dr. Phil Keiser, 
had also examined the insured and disagreed with the witness as to the diagnosis; 
that the insured informed the witness some two years prior to his death 
that he never had any further seizures and that the insured himself at no time 
believed that he had angina pectoris. Dr. Mingus testified that he examined the 
insured on the morning of the day on which he died and found no evidence of 
angina pectoris, and would express no opinion as to the cause of death. 

On the question of the employment of physicians, the first witness further 
testified as follows: “Hollister went on a little spree once in a while. When Hol- 
lister drank a little too much liquor, he was not what you would usually con- 
sider a drunk man. The effect of the liquor was to wake him up and make him 
talkative. He would talk for hours. The-liquor kept him awake and in fact 
he made a pest of himself by talking. Witness had been called to attend him 
while he was in an intoxicated condition. Witness used to give him a hypo- 
dermic of morphine, which would put him to sleep and let him sleep the effects 
of the liquor off, when he would become all right. Witness went to so attend 
him on two occasions. At other times he was called, but refused to answer the 
call. At such times he would not go over, but would tell Hollister to get up 
and do something for himself.” Two other physicians testified that they had 
attended the insured on a few different occasions for the same cause and gave 
substantially the same treatment, with the same result. 

[1]. Of the first question and answer, little need be said. The physician 
upon whose testimony the appellant is compelled to rely candidly admitted that 
angina pectoris is a disease not capable of certain and definite diagnosis, except 
in prounounced cases, and that there is usually great disagreement among physic- 
ians. In the present case there was but one seizure, so far as the record dis- 


closes, the examination was rather cursory and the patient enjoyed exceptionally 
good health for the remainder of his life, extending over a period of about six 


years. Other physicians differed with the one on whom the appellant relies, 
and in view of all the circumstances the court below was amply justified in 


finding that the appellant had failed in its proof. 


[2] Now, as to the second question and answer: The question really em- 
bodied three distinct questions: First, was the insured ill; second, was he in- 
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jured; and, third, had he employed physicians or surgeons within the period of 
five years? The insured had been neither ill nor injured. To that extent, at 
least. the answer was true, and might he not well infer that the employment 
of physicians or surgeons related to the illness or injury concerning which in- 
quiry was made. 

[3, 4] Furthermore, the application must be liberally construed in favor 
of the insured, and, under the weight of authority, an applicant for insurance 
is not required or expected to disclose the fact of employing or consulting physic- 
ians or surgeons for slight and temporary ailments which leave no trace of 
injury to health, such as an ordinary cold or inability to sleep because of oc- 
casional excesses, such as existed in this case. 37 C. J. 464. 

In Hubbard v. Mutual Reserve Fund Life Ass’n (C. C. A.) 100 F. 719, the 
court said: 

“This rule was applied in Connecticut Mut. Life Ins. Co. vy. Union Trust 
Co., 112 U. S. 250, 258, 5 S. Ct. 119, 28 L. Ed. 708, to the effect that the ques- 
tions and answers in an einiisanion do not ordinarily concern accidental disorders 
or ailments, lasting only for brief periods, and unattended by any substantial in- 
jury or inconvenience, or prolonged suffering. Indeed, they must have relation 
to the rule de minimis lex non curat, and to a sensible construction, and so they 
apply, ordinarily, only to matters of a substantial character. Therefore we ac- 
cept the proposition of the plaintiff in error with reference to the word ‘con- 
sulted,’ found in these questions, that it would not relate to the opinion of a physic- 
ian concerning a slight and temporary indisposition, speedily eo 

In Mutual Reserve Life Ins, Co. v. Dobler (C. C. A.) 137 F. 550, 556, this 
court said: 

“In Moulor v. Ins. Co., 111 U. S. 335, 4 S. Ct. 466, 28 L. Ed. 447, it was 
said that the application for insurance must be understood to relate to matters 
which have a sensible, appreciable #9 In oe Mut. Life Ins. Co. v. 
Union Trust Co., 112 U. S. 250, 5 S. Ct. 119, 28 L. Ed. 708, it was said that the 
questions in an application do not require the applicant to tell every incident 
or accidental or slight disease or ailment which left no trace of injury to health, 
and were unattended by substantial injury or inconvenience or prolonged suf- 
fering: and in Hubbard v. Mutual Reserve Fund Life Ass’n, 40 C. C. A. 665, 
100 F. 719, it was held that the word ‘consulted, found in such questions, did 
not relate to the opinion of a physician concerning a slight and temporary in- 
disposition, speedily forgotten. Of similar import are the decisions of the Su- 
preme Court of Michigan in Plumb v. Penn Mut. Life Ins. Co. [108 Mich. 94], 
65 N. W. 611, and the Supreme Court of Vermont in Billings v. Metropolitan 
Life Ins. Co. [70 Vt. 477], 41 A. 516, and other decisions too numerous to re- 
quire further specifications.” 

Again, in New York Life Ins. Co. v. Moats, 207 F. 481, this court approved 
an instruction of the like import. 

The policy contained the usual provision that it should be incontestable 
after one year from its date of issue. Whether the year in cases such as this 
begins to run from the date of the policy or from the date of reinstatement we 
need not inquire, and upon that question we express no opinion. 

The decree of the court below is affirmed. 


SOVEREIGN CAMP, W. O. W., v. HOOMES. (2 Div. 937.) 
Supreme Court of Alabama. April 25, 1929. 
Rehearing Denied June 13, 1929. 
122 Southern Reporter 686. 
. INSURANCE—IF DUES REQUIRED BY LAW OR RULE OF ASSOCIA- 


TION WERE PAID, IT IS IMMATERIAL BY WHOM THEY WERE 
PAID. 


In action on fraternal life insurance certificate, it is immaterial by whom dues 
are paid if those required by the law or rule of the association were paid. 
(For other cases, see Insurance, Dec. Dig. § 740.) 
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4, INSURANCE—LOCAL CLERK OF INSURANCE ASSOCIATION CAN- 
NOT WAIVE PROVISIONS OF CONSTITUTION AND BY-LAWS NOT 
FULLY COMPLIED WITH. 

Local clerk of fraternal insurance association cannot waive provisions of con- 
stitution and by-laws of order not fully complied with. 

(For other cases, see Insurance, Dec. Dig. § 755[2].) 

5. INSURANCE—INSURANCE ASSOCIATION SUED ON CERTIFICATE 
HAD BURDEN OF GOING FORWARD WITH EVIDENCE AS TO NON- 
PAYMENT OF DUES AND NONCOMPLIANCE WITH BY-LAWS SET 
UP BY SPECIAL PLEAS. 

In action on fraternal life insurance certificate, burden of going forward with 
evidence as to nonpayment of required dues and failure to comply with laws of as- 
sociation, set up by special pleas, was on defendant. 

(For other cases, see Insurance, Dec. Dig. § 817[2].) 

6. INSURANCE—FORFEITURE FOR NONPAYMENT OF DUES HELD 
QUESTION FOR JURY IN ACTION ON FRATERNAL INSURANCE 
CERTIFICATE. 

In action on fraternal life insurance certificate, question of forfeiture on ac- 
count of nonpayment of dues held for jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 825[2].) 

Brown, J., dissenting. 

Appeal from Circuit Court, Wilcox County; Thomas E. Knight, Judge. 

Action on a policy or certificate of life insurance by Martha P. Hoomes against 
the Sovereign Camp of the Woodmen of the World. Judgment for plaintiff, and 
defendant appeals. Reversed and remanded. 

Interrogatory 5, propounded by defendant to its witness Yates, was as follows: 

“What was the rate of assessment per month on said certificate issued to said 
A. P. Hoomes and for what length of time did this rate of assessment run? If 
the rate was changed, when was it changed and the amount of the new assessment? 
If the rate was again changed, please give the date of the change and the amount of 
the new assessment? Attach to your answers a statement showing the amounts 
paid hy said A. P. Hoomes under the different rates of assessment? Did said A. P. 
Hoomes pay the full amount of the rate or did he elect to pay the former rate and 
allow a lien charge to go against this policy?” 

To the last question in interrogatory 5 plaintiff objected on the following 
grounds: (a) Such lien or lien charge or agreement is the best evidence thereof. 
(b) Said question seeks to vary the terms of the written contract, or policy, 
by parol evidence. (c) Said question seeks to elicit evidence which is incompetent 
and illegal. (d) Said question calls for testimony which would be invasive of the 
province of the jury. (e) Said question calls for testimony which is but the mere 
unwarranted conclusion of the witness. 

The court “sustained the objection of plaintiff to said last question in in- 
terrogatory 5,” and, on motion, excluded the answer. 

rhe suit was for $1,000 (the face of the policy), with interest. The jury 
— verdict for plaintiff in the sum of $1,104.66, and there was judgment 
accordingly, 

Bonner & Miller, of Camden, for appellant. 

S. C. Godbold, of Camden, and Hobbs, Craig & Brown, of Selma, for appellee. 

THoMAS, J. The suit was upon a certificate by appellant of date of July 30, 
1907, insuring the life of appellee’s husband, who died July 12, 1926. The contract 
between the Sovereign Camp; Woodmen of the World, and deceased consisted of his 
application, the beneficiary certificate issued pursuant thereto, the constitution and 
by-laws of the association then in force and thereafter duly enacted. 

The sections of law urged by appellant as particularly applicable are sections 
63-69 of the Laws of 1925, which are set out in the record. Those pointed to by ap- 
pellee are section 71(a) and section 71(b). The original books in evidence fail to 
show that there was a suspension, and no question of reinstatement is presented. 
The right to pay the same or the originally prescribed rate is construed as an ac- 
ceptance of the option for a lien to be entered against his certificate for the differ- 
ence. Section 56, Constitution and Laws 1915. 

The written agreement of counsel limits the issues to the following, viz.: 
Whether or not deceased was a member in good standing at the time of death; 
whether or not he was indebted in any sum as alleged in plea of set-off. The other 
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facts set forth in the complaint made out a prima facie case for plaintiff. Man- 
hattan Life Ins. Co. v. Verneuille, 156 Ala. 592, 47 So. 72; Sovereign Camp v. Adams, 
204 Ala. 667, 86 So. 737; Sovereign Camp v. Burrell, 204 Ala. 210, 85 So. 762; 
Sovereign Camp v. Bass, 207 Ala. 558, 93 So. 537. 

Issue was joined on the general issue (plea.1), and on pleas 2, 3, 4, and 5, set- 
ting up forfeiture on account of nonpayment of assessments (for the months of 
April, May and June, 1926), and the failure thereafter to comply with the asso- 
ciation’s laws necessary to a reinstatement. The further plea of set-off (plea 6) 
alleged that deceased paid the required amount of the increased rate and amount 
upon his certificate to December 31, 1919, when an increased rate became effective 
as to him and his class of certificate or risk, and thereafter did not pay the in- 
creased rate, in that he “elected to pay the old rate,” and that a lien was allowed to 
accumulate against the certificate for the balance or increased or additional sums. 
And it is the insistence of appellant that these sums (alleged in the plea to be $175 
and $5.47) with interest thereon, after certain deductions of $9.34, amounted to 
$235.50 on July 1, 1926. 

[1, 2] It is established that a proper predicate be laid to authorize secondary 
proof, or that due notice to produce be given. Section 7774, Code; W. O. W. v. 
Ward, 196 Ala. 327, 71 So. 404; Woodmen of the World v. Maynor, 206 Ala. 176, 
89 So. 750. Appellant insists upon error in the overruling of objection to the in- 
troduction in evidence of the record sheets of the local camp of dates of April, 
May, June, and July, 1926, and in overruling motion to exclude. The evidence of 
Pulaski, the clerk of said local camp, showed that the sheets—originals and carbon 
copies thereof—were made at the same time; that the originals were sent to the 
clerk of the home office at Omaha and the carbon copies thereof retained by the 
officer of the local camp and were the same as those offered as evidence. It has been 
established in this court that carbon copies made in due regular course of business 
are for the purposes of evidence duplicate originals, and in the absence of suspicious 
circumstances, such as mutilation and change, are primary evidence. Campbell Mo- 
tor Co. v. Brewer, 212 Ala. 50, 101 So. 748; Liverpool & London & Globe Ins. Co. 
v. McCree, 213 Ala. 534, 105 So. 901. There was no error in that ruling. See, also, 
Sandlin v. Anders, 205 Ala. 453, 88 So. 560; L. & N. R. Co. v. McGuire, 79 Ala. 
395; Smith v. Sharp, 210 Ala. 587, 98 So. 566. 

[3-5] It is immaterial by whom the dues are paid, if those required by the law 
or rule of the association are paid. Sovereign Camp, W. O. W., v. Graham, 214 
Ala. 239, 107 So. 98. It is true the local clerk cannot waive the provisions of the 
constitution and by-laws of the order not fully complied with. Sovereign Camp, 
W. O. W., v. Blanks, 208 Ala. 449, 94 So. 554. The burden of going forward with 
the evidence as to nonpayment of the required dues, and as to other matters covered 
by the special pleas, was upon defendant. Ex parte Gay (Sovereign Camp, W. O. 
W., v. Gay), 213 Ala. 5, 104 So. 898; Sovereign Camp, W. O. W., v. Gay, 20 Ala. 
App. 650, 104 So. 895. 

[6] In the instant case there was no formal action of suspension for nonpay- 
ment of assessments for the months of April to July; the evidence shows the same 
to have been paid to the home office, but when and by whom is not indicated. The 
home office at Omaha received the money from or for the assured for those months. 
Who paid the same to the local camp officer for transmission to the home office 
is not indicated. The assured’s letter indicates that he was handing the amount 
to the local official pursuant to or under some private agreement with that or former 
official. And under all the evidence the question of forfeiture for nonpayment of 
assessments for April, May, and June was for the jury. The 30 days of grace had 
not expired as to the Julv assessment—the month in which he died. Adams v 
Woodmen of the World, 201 Ala. 166, 77 So. 692. 

'{7] The trial court was in error in excluding the answer which was made by 
one with a knowledge of the fact, that assured having “elected to pay the former 
rate and allow a lien charge to go against the policy,” if the policy was a binding 
claim on the defendant, the net amount due on the death benefit was reduced by the 
difference in the several monthly assessments and interest (viz., by $235.34, the 
amount of such lien charges), and that the net amount due the beneficiary was 
$764.66. 

Since writing the foregoing it is suggested that question and answer were not a 
shorthand rendition of fact, but were unauthorized conclusion or expression of 
opinion that invaded the province of the jury. It will be noted on inspection that 
the question and answer left the issue of liability vel non with the jury. It did 
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not assume that the policy was not a good and binding claim on defendant. It was: 
“If said policy was a good and binding claim on the defendant, what would be the 
net amount thereof?” The objection made to question 7 was rested on specific 
grounds stated, viz.: (a) Lien charge or agreement best evidence; (b) seeks to vary 
the contract; (c) is illegal and incompetent; (d) invades the province of the jury; 
(e) assumes the policy not binding; (f) the policy is best evidence. The ruling 
of the trial court in sustaining objection and rejecting the answer to that inter- 
rogatory cannot be justified on stated grounds. We shall show the evidence sought 
was competent and legal. The question did not assume “that the policy is not a good 
and binding claim on defendant,” nor “that the policy is the best evidence of the 
amount due under its terms.” As we have indicated, the beneficiary certificate de- 
clared upon, the constitution, the respective by-laws, of the association which were 
of force at the time Hoomes became an assured member, and the consitution and 
laws thereafter of force to and at the time of his death, constituted the contract 
of the parties and was that which affected liability vel non, and, if there was li- 
ability, the amount due thereon. It is apparent that the policy alone, aside from the 
later constitutions and laws of the order having application from time to time, was 
not the “best evidence of the amount due under its terms,” since the terms thereof 
were subject to lawful charges. 

rhe lien charge against the certificate and amount due thereon is by contract 
of the parties—the difference between the rate paid by assured and the lawful rate 
of force at the time of said monthly payments. It is provided (in section 56 of 
the 1915 Laws, sections 56 and 100 of the Laws of 1917, and section 60 of the Laws 
of 1919, and section 59 of the Laws of 1925), that the mere “failure to pay the ad- 
vanced rate on or before October lst, * * * by any member, shall be construed as an 
acceptance of the option for a lien to be entered against his certificate.” The fact 
of such law and right of change of monthly rate and accrual of lien charges is not 
questioned or challenged by a ground of objection. This right is the contract en- 
tering into the certificate. The competency of the witness as an expert or one in 
charge of the books of defendant, and with a knowledge of the facts, is likewise not 
made a ground of objection. He was the sovereign accounting officer of the or- 
der, was so declared and his duties so specified by its laws. 

How may the net amount that is due defendant be shown? We have collected 
some of our cases that illustrate an exception that has been permitted to the general 
rule of best evidence (Caddell v. State, 129 Ala. 59, 30 So. 76) in that of a short- 
hand rendition of fact. Some of our cases are as follows: Brindley v. State, 193 
Ala. 43, 69 So. 536, Ann. Cas. 1916E, 177, where evidence “that there were fresh- 
shod foot impressions,” etc., was admissible; Mayberry v. State, 107 Ala. 64, 18 
So. 219, in which witness was permitted to testify that he saw “something in the 
defendant’s pocket that looked like a pistol”; A. G. S. R. R. Co. v. Yarbrough, 83 
Ala. 238, 3 So. 447, 3 Am. St. Rep. 715, wherein witness testified that under the 
stated condition “no human effort could have prevented the lever or bucket from 
swinging to its accustomed place”; Woodward Iron Co. v. Spencer, 194 Ala. 285, 69 
So. 902, in which witness might testify “that he ‘was a bright, smart boy, of good 
intelligence’”; Barlow v. Hamilton, 151 Ala. 634, 44 So. 657, “plaintiff did not look 
like he was hurt”; Barker v. Coleman, 35 Ala. 221, that a person “looked sick”; 
Raisler vy. Springer, 38 Ala. 703, 82 Am. Dec. 736, that a person’s manner was “in- 
sulting”; Hainsworth v. State, 136 Ala. 13, 34 So. 203, and Long v. Seigel, 177 
Ala. 338, 58 So. 380, that a person looked “excited or mad,” or “very angry”; Jen- 
kins vy. State, 82 Ala. 28, 2 So. 150, Stone, C. J.; Miller v. State, 107 Ala. 40, 19 
So. 37, “appeared like he was mad”; S. & N. A. R. Co. v. McLendon, 63 Ala. 275, 
a person “looked bad”; White v. State, 103 Ala. 72, 16 So. 63, that a person “talked 
with his usual intelligence”; Burton v. State, 107 Ala. 108, 18 So. 284, looked “paler 
than common”; Gassenheimer v. State, 52 Ala. 313; Thornton v. State, 113 Ala. 
43, 21 So. 356, 59 Am. St. Rep. 97; Johnson v. State, 17 Ala. 618, looked serious or 
“looked excited,” or “looked frightened”; Orr v. State, 117 Ala. 69, 23 So. 696, 
that a cartridge “appeared like it had been recently snapped”; B. R. & E. Co. v. 
Franscomb, 124 Ala. 621, 27 So. 508, a person appeared “to be very weak”; Smith 
v. State, 137 Ala. 22, 34 So. 396, “tracks looked like those of a person running or 
walking”; Stevens v. State, 138 Ala. 71, 35 So. 122, assailant was in a certain po- 
sition as shown by wounds; Fuller v. State, 117 Ala. 36, 23 So. 688, “cursing”; Evans 
v. State, 120 Ala. 269, 25 So. 175, wounds “looked like they had been cut from the 
Iront of the throat back towards the ear”; Watson et al. v. Anderson, 11 Ala. 43, 
there was a difference between the conduct of deceased during the last 5 years of 
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his life and his conduct 20 years before”; Parrish v. State, 139 Ala. 16, 36 So. 1012; 
Hodge v. Rambo, 155 Ala. 175, 45 So. 678, defendant “talked rationally,” and “his 
mind seemed to be all right”; U. S. C. I. P. & F. Co. v. Driver, pro ami, 162 Ala. 
580, 50 So. 118, witness “could not stand on the ground and do the work”; East 
Tenn. Va. & Ga. R. R. Co. v. Watson, 90 Ala. 41, 7 So. 813, the animal killed was 
“a very fine colt”; McVay v. State, 100 Ala. 110, 14 So. 862; Rollings v. State, 136 
Ala. 126, 34 So. 349, that the distance of females from defendant at the time of the 
cursing was such that they could have heard him; Ala. City G. & A. R. v. Bullard, 
157 Ala. 618, 47 So. 578, that plaintiff “looked like he fell powerful hard and got 
hurt”; L. & N. R. v. Stewart, 128 Ala. 313, 29 So. 562, that plaintiff’s back was 
“wrenched.” 

The foregoing well illustrate our decisions of shorthand rendition of facts 
that embrace many phases of human conduct and physical combinations that could 
not be well otherwise described to the jury. 

It is also a general rule that a witness is not permitted to state conclusions of 
law (Lacey v. Hendricks, 164 Ala. 280, 51 So. 157, 137 Am. St. Rep. 45) as the effect 
of an appeal bond; or legal status of a transaction (McCalman v. State, 96 Ala. 
98, 11 So. 408; Love v. Lee, 199 Ala. 676, 75 So. 24: Stuart v. Mitchum, 135 Ala. 
546, 33 So. 670); or meaning of a written contract (Matthews v. Farrell, 140 Ala. 
298, 37 So. 325; Crosby v. Montgomery, Ala., 108 Ala. 498, 18 So. 723) ; or whether 
contract was performed (Clark v. Ryan, 95 Ala. 406, 11 So. 22; Mobile J. & K. C. 
R. Co. v. Hawkins, 163 Ala. 565, 51 So. 37); or draw conclusion of authority or 
power to execute contract (Mobile J. & K. C. R. Co. v. Hawkins, 163 Ala. 565, 
51 So. 37); also not permitted to state he considered plaintiff liable (W. U. Tel. 
Co. v. Merrill, 144 Ala. 618, 39 So. 121, 113 Am. St. Rep. 66); may not state he 
was in possession of the title of land (McCreary v. Jackson Co., 148 Ala. 249, 41 
So. 822; Morrissett v. Carr, 118 Ala. 585, 23 So. 795). See, also, Garey v. Meagher 
Co., 33 Ala. 630. 

In this connection it will be noted that when conclusions are permitted, they 
rest, in the main, upon a fact, as that a fence was erected by agreement as a par- 
tition fence (Avary v. Searcy, 50 Ala. 54); or worked around the section corner 
(Riddle vy. Hanson, 208 Ala. 474, 94 So. 729; Snodgrass v. Snodgrass, 212 Ala. 74, 
101 So. 837). 

Judge Stone thus states the rule or corollary to the general rule as follows (S. 
& N. A. R. Co. v. McLendon, 63 Ala. 266) : “ ‘That when the plaintiff returned from 
Mrs. Griffin’s, on Thursday after falling from the mare on Tuesday, the left wrist 
of plaintiff looked like the bone had slipped off the joint” ‘That when plaintiff 
returned from Mrs. Griffin’s, she looked bad.’ “That plaintiff was disabled by the 
fall from the mare.’ All these are but facts, or, at most, conclusions of fact; 
awkwardly expressed sometimes, it is true; still, we find in them nothing to which 
a witness may not testify. Bennett v. Fail, 26 Ala. 605; Wilkinson v. Moseley, 30 
Ala. 562; Milton v. Rowland, 11 Ala. 732; Fountain v. Brown, 38 Ala. 72; Barker 
v. Coleman, 35 Ala. 221; Stone v. Watson, 37 Ala. 279. ‘The true line of distinc- 
tion is this: An inference, necessarily involving certain facts, may he stated without 
the facts, the inference being an equivalent of a specification of the facts: * * * 
In other words, when the opinion is the mere short-hand rendering of the facts, 
then the opinion can be given, subject to cross-examination as to the facts _on which 
it is based.’ Whar. Ev. § 510; Raisler v. Springer, 38 Ala. 703 [82 Am. Dec. 736]; 

Avary v. Searcy, 50 Ala. 54.” See, also, Raisler v. Springer, 38 Ala. 703, 82 Am. 
Dec. 736; Carroll v. State, 23 Ala. 28, 58 Am. Rep. 282. 


The rule so stated by Judge Stone is adhered to and applied to many varying 
combinations of fact shown by the cases and known and recognized as shorthand 
rendition of fact. B. & A. R. Co. v. Campbell. 203 Ala. 296, 82 So. 546; Peerine v. 
Southern Bitulithic Co., 190 Ala. 96, 66 So. 705. Accordingly witnesses have been 
permitted to state the existence of “agency,” Talladega Ins. Co. v. Peacock, 67 Ala 
253; Roberts & Sons v. Williams. 198 Ala. 290, 73 So. 502; Parker v. Bond, 121 
Ala. 529, 25 So. 898: Rogers v. Smith, 184 Ala. 506, 63 So. 530; State v. Bristol 
Sav. Bank, 108 Ala. 3, 18 So. 533, 54 Am. St. Rep. 141; the fact and the amount o/ 
an indebtedness in suit on verified account. Shrimpton & Sons v. Brice & Donehoo, 
109 Ala. 640, 643, 20 So. 10, 12, it is declared: 

“The first assignment of error is that the court erred in permitting the de 
fendants to ask the witness Brice, ‘Is that amount correct?? There was no error 1n 
this ruling. The plaintiff had the right, on cross-examination, to inquire of the wit- 
ness the facts, and to test the correctness of the statement. The general rule is 
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that a witness cannot testify to mere conclusions, but there are many exceptions, 
and the question of indebtedness, when sued upon verified account, is within the 
exception.” : 

So, also, witnesses have been permitted to testify of “possession” (Steed v. 
Knowles, 97 Ala. 573, 12 So. 75; Davis v. Reed, 211 Ala. 207, 100 So. 226; Driver 
vy. Fitzpatrick, 209 Ala. 34, 95 So. 466; McMillan v. Aiken, 205 Ala. 35, 39, 88 So. 
135); also of the ownership of personal property (Dickey v. Vaughn, 198 Ala. 283, 
73 So. 509; Steiner v. Tranum, 98 Ala. 315, 13 So. 365; Daffon v. Crump, 69 Ala. 
77: Rasco v. Jefferson, 142 Ala. 705, 38 So. 246; Hunnicutt v. Higginbotham, 138 
Ala. 472, 35 So. 469, 100 Am. St. Rep. 45: Nelson v. Iverson, 24 Ala. 9, 60 Am. 
Dec. 442); then an agreement was made (Anderson v. Snow & Co., 9 Ala. 247), 
and to state the terms of such agreement where it rests in parol (Woodstock Iron 
Co. v. Reed et al., 84 Ala. 493, 4 So. 369); not, however, to state the legal effect 
of a written instrument or interest in a patent right (Shorter v. Sheppard, 33 Ala. 
648). Witnesses have been permitted to state that a person signed a note or bond as 
surety (Compton v. Smith, 120 Ala. 233, 25 So. 300; Marcrum v. Smith, 206 Ala. 
466, 91 So. 259, 20 A. L. R. 1303; Donehoo v. Johnson, 120 Ala. 438, 24 So. 888; 
Foshee v. Kay, 197 Ala. 157, 72 So. 391); that he gave no one authority (Ramage, 
Parks & Co. v. Folmarr [Ala. Sup.] 121 So. 504); or did not give consent or as- 
sent (Fulton Bag & Cotton Mills v. Leder Oil Co., 207 Ala. 350, 92 So. 613); or 
that he never had title or color of title (Norton v. Linton, 18 Ala. 690); or had no 
interest (Florence Co. v. Warren, 91 Ala. 533, 539, 9 So. 384; Ware et al. v. Mor- 
gan, 67 Ala. 461; Partridge v. Bates, 201 Ala. 558, 78 So. 911); or offered no in- 
ducement (Evans v. State, 209 Ala. 563, 96 So. 923; 22 C. J. p. 691, § 725). 

The cases cited by appellee are Arnold & Co. v. Gibson, 216 Ala. 314, 113 So. 25 
(where the questions denied were: Was there any agreement to accept the check 
in full settlement under plea of accord and satisfaction, and “he owes you the dif- 
ference between the market price in July?”); Johnson-Brown Co. v. Dominey 
Produce Co., 212 Ala. 379, 102 So. 606 (the question denied was: “A letter addressed 
to you at Ozark with two cents stamp on it and mailed would have reached you?”) ; 
A. G. S. R. Co. v. Flinn, 199 Ala. 177, 74 So. 246, was as to whether given acts or 
words constituted negligence; Karpeles v. City Ice D. Co., 198 Ala. 449, 73 So. 642, 
wherein nonexpert witness was not permitted to give his conclusions of the merits 
of the issue being tried; Spooney v. State, 217 Ala. 219, 115 So. 308, in which wit- 
ness was not permitted to state whether defendant violated the criminal statute by 
“driving recklessly.” .The authority cited from the Court of Appeals, Rawleigh 
Med. Co. v. Hooks, 16 Ala. App. 394, 78 So. 310, merely held that admissions by 
the principal after breach of the contract did not bind the surety as the sole party 
defendant. 

In Brandon v. Progress Distilling Co., 167 Ala. 365, 52 So. 640, the action 
was assumpsit, and the general rule is stated as follows: 


“* ok > A witness may state his judgment as to the existence vel non of facts 
where the facts stated were collective facts and the judgment of them was based 
upon knowledge of all the constituent elements. Sometimes it is impracticable to 
lay before the jury all the details upon which the collective fact is based. E. T. V. 
& G. R. R. Co. v. Watson, 90 Ala. 41, 7 So. 813: McVay v. State, 100 Ala. 110, 14 
So. 862. It has been said that the soundness of the conclusion in such a case is 
to be tested on cross-examination. But it has never been held that a witness may 
usurp the function of the jury—or the court, when it passes on the facts—by stating 
his conclusion as to the very fact in issue between the parties. The rulings have 
been to the contrary. L. & N. R. R. Co. v. Landers, 135 Ala. 504, 33 So. 482: 
Moore v. Monroe Refrigerator Co., 128 Ala. 621, 29 So. 447. The error here in- 
volved was not relieved of injurious consequence by the fact that elsewhere in his 
testimony the witness detailed some facts which may have tended to show that de- 
fendant was a partner in the firm of Donegan & Lacy,” ete. 

The facts in issue between the parties in that case were, that Donegan and 
Lacy had purchased whisky from appellant, and the suit was brought awainst Bran- 
don on the theory that he was a member of the firm; and the fact of partnership 
was denied. The husband of one of defendants was permitted, over objection, to 
state as his judgment that the defendant was a member of the partnership; hence 
error, and the occasion for the pertinent observation by Mr. Justice Sayre which we 
have quoted above. And the conclusion of the issue of fact for the jury was de- 
nied to a nonexpert witness in Houston v. Elrod. 203 Ala. 41, 81 So. 831, it was: 
“If she had stood where she was and the car had passed where it did, would it 
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have struck her?” In Standard Cooperage Co. v. Dearman, 204 Ala. 553, 86 So. 
537, the issue was whether the narrowness of the plank caused plaintiff to fall. In 
Pope v. State, 174 Ala. 63, 57 So. 245, shorthand rendition of facts are considered, 
And the case of Fulton Bag & Cotton Mills v. Leder Oil Co., 207 Ala. 350, 351, 92 
So. 613, 614, is rested on authority of Brandon v. Progress Distilling Co., supra, 
and contains the following statement : 

“The court did not err in permitting Isadore Bley to testify that he, as presi- 
dent of defendant company, did not give his consent or assent that these goods be 
shipped and sold for his account. It did not state a conclusion. It is a shorthand 
rendering of facts, a collective fact, known to witness and to which he could tes- 
tify; and plaintiff could, if it desired, on cross-examination, go into details as to his 
knowledge of the facts and circumstances. E. Tenn. Va. & Ga, R. R. Co. v. Wat- 
son, 90 Ala. 41, 7 So. 813.” 

In Malone-McConnell R. E. Co. v. J. B. Simpson Audit Co., 197 Ala. 679, 680, 
73 So. 369, 370, Mr. Justice Gardner said: 

“We are aware of the fact that in a number of jurisdictions the rule as contend- 
ed for by appellant prevails, to the effect. that the opinion of an expert, formed 
upon his own observation or examination, is not admissible in evidence without a 
statement of the facts upon which it is based. Mr. Wigmore, in his work on Evi- 
dence, criticises this rule rather severely. The question is ably discussed by the 
New York Court of Appeals in the comparatively recent case of People v. Faber, 
199 N. Y. 256, 92 N. E. 674, 20 Ann. Cas. 879, and a number of authorities are cited 
in the note to the report of that case. 

“We approve the finding of the New York court in the above-mentioned case, 
which is in accord with the rule in this state. See Mobile L. I. Co. v. Walker, 58 
Ala. 290; L. & N. R. R. Co. v. Sandlin, 125 Ala. 591, 28 So. 40; Stewart v. Sloss- 
Sheffield S. & I. Co., 170 Ala. 544, 54 So. 48, Ann. Cas. 1912D, 815; Gulf City Ins. 
Co. v. Stephens [51 Ala. 123], supra; Shrimpton & Sons v. Brice & Donahoo, 109 
Ala. 643, 20 So. 10; Pope v. State, 174 Ala. 63, 57 So. 245; Parrish v. State, 139 
Ala. 16, 36 So. 1012; 3 Mayf. 471; 11 R. C. L. 176-178.” 


Definitions of experts are collected in 22 C. J. 639, § 733, as “men of science,” or 
“possessed of some particular science or skill.” Persons of the skill necessary and 
identified with the matter or case on trial, and relevant to the issues presented for 
decision, under facts sufficient to authorize a judgment of the expert, may give ex- 
pert testimony. Bush v. Jackson, 24 Ala. 273; Lawrence v. Kaul L. Co., 171 Alla. 
300, 308, 55 So. 111; Stewart v. Sloss-Sheffield S. & I. Co., 170 Ala. 544, 550, 54 So. 
48, Ann. Cas. 1912D, 815; Dilburn, Adm’r, v. L. & N. R. Co., 156 Ala. 228, 47 So. 
210; Crawford Johnson & Co. v. Pryor Motor Co. (Ala. Sup.) 121 So. 388. In Ann. 
Code of 1928 is the statement (section 7725, Code) : “The opinions of experts on any 
question of science, skill, trade, or like questions, are always admissible; and such 
opinions may be given on the facts as proved by other witnesses.” 


Thus the defendant was sued on the certificate of insurance; its witness was 
its sovereign clerk and secretary of that business or “trade,” and was not to be 
asked for the legal effect or that of its liability vel non on the beneficiary certificate ; 
it was presupposing liability as to “the net amount thereof.” The answer was: “In 
addition to the lien and interest charges previously mentioned, Mr. Hoomes would 
owe a balance of $5.47 on the annual assessment current at the time of his death, 
making a total indebtedness of $244.68. However, he would have received credits 
of $9.34 on this indebtedness due to savings and gains available for distribution to 
the members by reason of favorable mortality and economic management, which 
would reduce the indebtedness on his certificate to $235.34, leaving a net death 
benefit of $764.66.” The court had permitted defendant to offer in evidence its con- 
stitution and all of its laws; and the witness—Mr. Yates—to testify that he was the 
sovereign clerk and ex officio secretary of the defendant, its sovereign recording, 
corresponding and accounting officer, in its home office in Omaha; that decedent be- 
came a member under his application of June 24, 1907, and the certificate for 
$1,000, on which suit was brought, was issued by witness and forwarded for de- 
livery to deceased-assured; that from July 30, 1907, the assured’s assessment rate 
or that required to be paid by him as a member was $1.25 per month, in addition to 
local camp dues, payable on or before the last day of the month; that on September 
1, 1915, assured’s assessment rate was, under the law of the order, again increased to 
$1.28 per month; and on October 17, 1917, likewise increased to $1.38 per month; 
and on December 1, 1919, that assessment was increased to $3.56 per month in ad- 
dition to local camp dues; that Hoomes paid, or should have paid on said policy to 
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date of March 1, 1926, under these several rates, for the respective periods; that 
witness made as exhibits to his said interrogatories copies of the constitution and 
laws in effect on July 1, 1907, when Hoomes became a member, and those effective 
of date of September 1, 1916, October 1, 1917, December 31, 1919, and as last 
changed and effective of date of December 31, 1925. 

‘Thus the question of the indebtedness vel non on the certificate was left to 
the jury by the question and answer. The amount of the indebtedness (calcula- 
tions necessary to its ascertainments under the several rates for the several and 
respective periods) was asked of the witness. He was the one who had knowledge 
of all the facts in that business or trade, as its sovereign clerk and ex officio secre- 
tary. He was the one person under its laws having charge of the keeping and 
knowledge of its books and facts inquired about; that is to say, the respective 
amounts being about 218 monthly payments, extending through 19 years, and gov- 
erned by the four or five different rates shown by the evidence. It called for the 
calculations of which the court took judicial knowledge, under the given rates and 
periods. It was within the analogy of the decision of Shrimpton & Sons v. Brice, 
109 Ala. 640, 20 So. 10,—the amount of deceased’s indebtedness to assured for pay- 
ments due and accrued as lien or credits against the policy. The rate obtaining in 
1907 was changed in 1915, 1917, 1919, and he continued to pay at the old. rate; there 
was no forfeiture for this failure, but merely a charge or accumulation against the 
policy for the difference between his payments and the lawful rate, that for the 
time obtained. The court or the jury, or an expert in that science, trade, or busi- 
ness, may make the additions of the sums paid monthly from the legal and required 
dues, the subtractions, the calculations of interest on said balance due, and the ad- 
ditions of these small sums, the required mathematical calculations or processes of 
which we take judicial knowledge, to ascertain the amount due on the company’s lien 
charge, that the same be subtracted from the face of the policy. The witness was 
merely asked for a shorthand rendition of the result of the admitted or uncontro- 
verted facts that could not well be ascertained by the court and jury by reason of 
the numerous documents and entries. 

It has been decided by this court that an indebtedness due to the company from 
the assured or person entitled to the insurance money may be deducted from the 
amount to be paid to the beneficiary. Life Association ofs Amer. v. Neville, 72 Ala. 
517: Imp. Life Ins. Co. v.” Glass, 96 Ala. 568, 11 So. 671; 25 Cyc. 883. Such were 
the contract rights of the parties secured and not denied to have existed under its 
beneficiary certificate and the laws of the order. Such are the provisions for the 
lien charge between the old and new rates secured to the parties in the amended 
laws of 1915, 1917, 1919, and 1925. It is impracticable for the court to ascertain 
this difference other than was sought to be shown in interrogatories 5 and 7. 

[8] That is to say, that the “best evidence” rule is subject to well-recognized 
exceptions of which is, that where the originals consist of numerous documents 
which cannot be conveniently examined in court, “and the fact to be Proved is the 
general result of an examination of the whole collection,” in such case “evidence may 
be given as to such result by any person who has examined the documents and who 
is skilled in such matters, provided the result is capable of bet ing ascertained by 
calculation.” The reason for this exception is that any other “course would cause 
great loss of time and tend to confuse the jury”; hence the permission for “sum- 
marized accounts” and such “conclusions as to balances.” Jones on Evidence (2d 
Ed.) 1908, p. 254, § 206 (205), § 767; 2 Jones on Ev. (1913) p. 216, § 206; p. 202, 
§ 204-A. So of writings practically incapable of production. 2 Jones on Ev. p. 
206, § 205-C; 12 Amer. & Eng. Enc. Law, § 2; 1 Green. on Ev. (13th Ed.) § 93; 
52 A. L. R. 1266. 

In the cases where it is impracticable or impossible for the court to make an 
examination of a large number of instruments, entries, or records, a competent wit- 
ness may make such examination and present his conclusions thereon to the court. 
52 A. L. R. 1269; Jones on Evidence (2d Ed.) 767; Baird v. Nat. Surety Co., 5 
N. D. 91, 209 N. W. 204. We think the instant case is one where the trial court 
should have permitted in evidence the seventh interrogatory and answer by Mr. 
Yates. In this ruling there was reversible error. So the greater part of the answer 
to the fifth interrogatory was competent. 


Reversed and remanded. 
\nderson, C. J., and Sayre, Gardner, Bouldin, and Foster, JJ., concur. 


Brown, J. (dissenting.) -The action is on a certificate of insurance, in which the 
defendant engaged to pay to the beneficiary named in the contract upon the death 
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of the assured, conditioned upon his compliance with the requirements of the con- 
stitution and by-laws of the order, so as to keep the insurance alive until his death, 
and the questions litigated were whether or not there had been such compliance, and 
the amount plaintiff was entitled to recover. The plea of set-off asserted that cer- 
tain extra premiums, which under the terms of the contract and by-laws of the or- 
der had accumulated, became a charge against the amount of the insurance and re- 
duced the amount of the recovery. After the facts in respect to these accumulated 
premiums had been fully stated by the witness Yates, and shown by other evidence 
in the case, defendant’s counsel asked the witness the following question: “If said 
policy was a good and binding claim on the defendant, what would be the net 
amount thereof?” The bill of exceptions shows that the court sustained an ob- 
jection to this question, but does not disclose what, if any, grounds were stated. 
Under the uniform decisions of this court, if this question was subject to any ten- 
able ground, the court should not be put in error for sustaining the objection. 

To my mind this question patently calls for the statement of the very conclu- 
sion that it was the province of the jury to draw—the amount of the plaintiff's re- 
covery—involving some of the litigated facts, and that brings it within the rule 
of the following cases: Brandon v. Progress Distilling Co., 167 Ala. 365, 52 So. 640; 
Houston y. Elrod, 203 Ala. 41, 81 So. 831; Standard Cooperage Co. v. Dearman, 204 
Ala. 555, 86 So. 537; Arnold & Co. v. Gibson, 216 Ala. 317, 113 So. 25; Spooney 
y.:"State, 217 Ala. 224, 115 So. 308; A.'G: ‘S. RoR: ‘Co: ‘v, Hall, 105 Ale. 599, 
17 So. 176. 

When we go to the answer of the witness, it discloses this inherent vice. The 
witness calculates the interest on the amount of the setoff, without giving interest 
on the amount due to savings and gains or interest on the death benefit from the 
date of the death of the insured to the trial, and ascertains the amount of the li- 
ability as $764.66. 

If the conclusion of the majority only affected the instant case, no great mis- 
chief would probably result, but it upsets and renders uncertain the law of evidence, 
and weakens the doctrine of stare decisis, “the mother of repose,” which is intended 
to protect society from the uncertainty of fluctuating judicial decisions. Barrett 
v. Brownlee, 190 Ala. 613, 67 So. 467; Allen v. Fincher, 187 Ala. 599, 65 So. 946; 
Snider v. Burks, 84 Ala: 53, 4 So. 225. ° 


lor these reasons I cannot agree to the reversal, and respectfully dissent. 


PENN MUT. LIFE INS. CO. v. COBBS, (6 Div. 447.) 
Court of Appeals of Alabama. May 14, 1929. 
Rehearing Denied June 18, 1929. 

123 Southern Reporter 94. 

1. SUICIDE—SUICIDE IN ALABAMA IS CRIME INVOLVING MORAL 
TURPITUDE. 

Suicide is felony at common law, and in Alabama is crime involving moral 
turpitude. 

(For other cases, see Suicide, Dec. Dig. § 1.) 

2. INSURANCE—INSURANCE COMPANY, IN SUIT ON POLICY, HAS 
BURDEN TO PROVE INSURED’S SUICIDE BY PREPONDERANCE 
OF EVIDENCE BY OVERCOMING PRESUMPTION OF INNOCENCE 
AND PRESUMPTION AGAINST SELF-DESTRUCTION. 

In suit on life policy, insurance company has burden of proving suicide by 
preponderance of evidence by overcoming presumption of innocence of insured 
and presumption against self-destruction. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

3. INSURANCE—PRESUMPTION AGAINST SUICIDE IS EVIDENTIARY, 
AND IS OVERCOME ONLY BY PROOF OUTWEIGHING IT IN MINDS 
OF JURY. 

Presumption against suicide is evidentiary, and is only overcome by proof 
which will outweigh such presumption in the minds of the jury. 

(For other cases, see Insurance, Dec. Dig. § 646[7].) 

4. INSURANCE—FELONIOUS INTENT TO COMMIT SUICIDE IS QUES- 
TION FOR JURY, WHERE FACTS RELIED ON ARE CIRCUMSTAN- 
TIAL. 


Where felonious intent is involved, and facts relied on to prove suicide 
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are circumstantial, intent is question for jury, to be determined from all facts 
and circumstances surrounding transaction. 


(For other cases, see Insurance, Dec. Dig. § 668[12].) 

5. INSURANCE—WHERE FACTS ARE CIRCUMSTANTIAL, DECEASED’S 
INNOCENCE OF SUICIDE IS PRESUMED UNTIL OVERCOME BY 
EVIDENCE EXCLUDING EVERY REASONABLE HYPOTHESIS EX- 
CEPT GUILT. 

Where facts relied on to prove suicide are circumstantial, law indulges pre- 
sumption in favor of innocence of deceased until evidence of suicide is so strong 
and convincing as to exclude every other reasonable hypothesis except that of 
his guilt. 

(For other cases, see Insurance, Dec. Dig. §§ 646[7], 665[6].) 

6. INSURANCE—FINDING THAT DEATH OF INSURED IN HIS ROOM 
RESULTING FROM BULLET ENTERING TEMPLE WAS NOT RE- 
SULT OF SUICIDE HELD NOT AGAINST GREAT WEIGHT OF EVI- 
DENCE. 

In action on policy, in which defense was suicide within one year, finding, 
under conflicting evidence as to insured’s health, financial condition, and dispo- 
sition, that death in insured’s room, apparently resulting from wound from pis- 
tol shot entering right temple was not result of suicide, Aeld not against over- 
whelming weight of evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[6].) 

7. INSURANCE—APPLICATION WAS PART OF POLICY, WHERE RE- 
FERRED TO THEREIN, AND WHERE APPLICATION CONTAINED 
REFERENCE TO POLICY, AND WAS DELIVERED AT TIME POL- 
ICY WAS DELIVERED (Code 1923, § 8371) 

Where reference was made in policy to application signed by insured, and 
application referred to policy to be issued by insurance company, and policy 
and application were delivered to insured at the same time, and retained by 
him as contract, and identified as such, application was required to be con- 
sidered as part of contract under Code 1923, § 8371, requiring that contract must 
be expressed in policy. 

(For other cases, see Insurance, Dec. Dig. §151[2].) 

8. INSURANCE—EVIDENCE, IN ACTION ON LIFE POLICY, REQUIRED 
FINDING THAT APPLICATION WAS PHYSICALLY ATTACHED TO 
POLICY, RENDERING IT ADMISSIBLE (Code 1923, § 8371). 

In action on life policy, evidence held to require finding that application was 
physically attached to policy so as to requare. admission thereof in evidence as 
part of insurance contract under Code 1923, § 8371. 

(For other cases, see Insurance, Dec. Dig. § § 650.) 

9. INSURANCE—WHETHER MISREPRESENTATIONS WERE MADE 
WITH INTENT TO DECEIVE OR INCREASED RISK OF LOSS HELD 
QUESTION FOR JURY, IN ACTION ON POLICY (Code 1923, § 8364). 
In action on life policy, in which insurance company defended on ground 

of falsity of representations in application as to previous attendance of physic- 

ians or previous condition of insured’s health, question whether misrepresenta- 
tions were made with actual intent to deceive or increased risk of loss under 

Code 1923, § 8364, were for jury. 

(For other cases, see Insurance, Dec Dig. § 668[6].) 


10. INSURANCE—UNDER DEFENSE OF FRAUD, INSURER MUST AL- 
LEGE THAT INSURED’S FALSE STATEMENTS WERE MADE WITH 
INTENT TO DEFRAUD, THAT THEY RELATED TO MATTER IN- 
TRINSICALLY MATERIAL TO RISK, AND THAT INSURED RELIED 
THEREON (Code 1923, §§ 8049, 8364). 

On presentation of defense of fraud in procurement of policy under Code 
1923, $$ 8049, 8364, insurance company’s pleas must allege that false statements 
were ‘mele by insured with intent to defraud, that they related to matters in- 
trinsically material to risk, and that insurer relied on them. 


(For other cases, see Insurance, Dec, Dig. § 640[2].) 
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11. INSURANCE—WHETHER INSURANCE COMPANY, BY DECLINING 
LIABILITY ON GROUND OF SUICIDE, WAIVED RIGHT TO DEFEND 
SUIT ON POLICY BY REASON OF FALSE REPRESENTATIONS, 
HELD FOR JURY. 

In action of life policy, question whether insurance company, by declining 
liability solely on ground of suicide, waived right to defend by reason of in- 
sured’s false representations in application, Weld question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 


Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 

Action on a policy of life insurance by Susan B. Cobbs against the Penn 
Mutual Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Reversed and remanded. 

Percy, Benners & Burr, of Birmingham, for appellant. 

Black & Fort and G. Ernest Jones, all of Birmingham, and W. T. Seibels 
and Weil, Stakely & Cater, all of Montgomery, for appellee. 

SAMForD, J. For convenience, we adopted the clear and concise statement of the 
case made by appellant, and in discussing the rulings of the court we follow 
the outline suggested in its brief. 

The complaint is in Code form for the recovery of past-due monthly pay- 
ments on a policy of insurance, in the principal sum of $10,000 insuring the life 
of Herbert L. Cobbs, a son of plaintiff. 

Appellant, hereinafterwards referred to as defendant, in addition to the gen- 
eral issue, filed special pleas; these pleas as involved in this appeal are No. 3 
and pleas 9 to 13, inclusive. Plea No. 3, with appropriate averment, relied upon 
the following provision of the policy: “Suicide. If the insured whether sane 
or insane shall commit suicide within one year from the date of issue of this 
policy, the liability of the company shall be limited to the amount of the pre- 
mium paid hereon.” The plea was accompanied by tender in court of the amount 
due to plaintiff under the terms of the policy. There was a joinder of issue 
on this plea, and the sole question raised under the plea was a question of fact 
as to whether or not Cobbs committed suicide. 


Pleas 9 to 13, inclusive, aver that Cobbs made a written application to the 
defendant for the issuance of the policy of insurance sued upon; that said ap- 
plication, over the signature of the said Cobbs, contained the following state- 
ment. “My statements and answers to the questions and answers printed above, 
and my statements and answers made and given to the company’s medical ex- 
aminer are full, complete and true; upon them I base my application for in- 
surance and agree that they shall be regarded as a part of the contract if, and 
when, issued.” The pleas aver the making by Cobbs of false answers to the 
questions inquiring, first, as to the previous attendance of physicians upon him 
(pleas 9 and 10); and, second, as to whether or not he had _ had 
certain named diseases (pleas 11, 12, and 13). Pleas 9 and 11 aver that Cobbs made 
the false answers with intent to deceive the defendant, while 10, 12, and 13 aver 
the effect of the false answers was to increase the risk of loss. All of the pleas 
were accompanied with a tender of premium paid. 


With the exception of the pleas noted above, all the other pleas were either 
withdrawn or were held insufficient on demurrer by the court. 


Plaintiff filed a special replication to pleas 9 to 13, inclusive, seeking to set 
up a waiver by the defendant of its right to defeat the policy on the ground of 
the false representations, for the reason that “after the death of the insured 
Herbert L. Cobbs, and before the filing of this suit, defendant denied liability 
on said policy set forth and sued upon, and assigned as the sole and single 
ground of said denial that the insured died as the result of suicide.’ Defend- 
ant’s demurrer to special replication No. 2 was overruled by the court. Defend- 
ant, in reply to special replication No. 2, filed rejoinders 3 to 7, inclusive; these 
rejoinders, in substance, averred that, at the time it denied liability on said pol- 
icy set forth and sued upon, and assigned as the sole and single ground of said 
denial that the insured died as a result of suicide, it did not have any knowledge 
of the fact that the representations made by the insured in his application for 
said policy of insurance were untrue, and that it did not have any knowledge 
of facts which, if pursued, would have resulted in knowledge of the untruthful- 
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ness of said representations. Plaintiff's demurrer to these rejoinders was over- 
ruled, and issue was joined. 

It will therefore be seen that, briefly stated, the pleadings in this case pre- 
sent three questions: 

One: Did Herbert L. Cobbs commit suicide? 

Two: Did Herbert L. Cobbs in his written application for insurance make 
false representations in reference to the previous attendance of physicians or to 
the previous condition of his health, and were these false representations made 
either with the actual intent to deceive the defendant, or, if made mistakenly 
or honestly, did such misrepresentations increase the risk of loss? 

Third: Did the defendant, at the time it declined liability on the ground 
of suicide, waive the right to insist on the breaches of warranty by reason of 
false representations, because it then had knowledge, or was chargeable with 
knowledge, that these false representations had been made? 

There are assignments of error relating to pleadings, but we have decided 
to confine our discussion to the other assignments of error, all of which may 
be grouped and discussed under three major subdivisions: 

I. Errors relating to the defense of suicide. 

II. Errors relating to the defense of false representations. 

Ill. Errors relating to questions of evidence; the court’s ruling thereon; 
its charge in reference thereto. 

Taking up, then, the assignments of error relating to the defense of suicide: 
The dead body of Cobbs, the insured, was found in his room on the sixth floor 
of the Birmingham Athletic building on the 23d day of February, 1926, at 9 
o'clock a. m. He was dressed in B. V. D.’s only. His pajamas were hanging 
up. His bed had been occupied. The body was lying on its back on the floor, 
between the bed and door. There was a .38 caliber Smith & Wesson pistol 
lying near the right hand, with one empty chamber and one cartridge freshly 
fred. A bullet hole, evidently from the pistol shot, entered the right temple, 
passing through the head and coming out through the left ear. It is quite evi- 
dent that Cobbs died as a result of the wound from the pistol; that the pistol 
was and had been in his possession: and that the pistol had been fired at close 
range. As supporting the theory that Cobbs intentionally fired the shot that 
took his life, defendant offered testimony tending to prove that Cobbs had, for 
several months, been under treatment for a venereal disease, which ended Febru- 
ary 20, 1926, in a cure: that he owned about $2,800: that his immediate superior 
in the company for which he was working had, about six weeks prior to Cobbs’ 
death, a talk with him expressing dissatisfaction with his work; that after this 
talk Cobbs apparently improved; that for some reason not given Cobbs failed 
to report for duty on the morning of February 23d after having been especially 
instructed to do so: that in August and September prior to his death Cobbs 
had applied for and obtained three policies of life insurance for $10,000 each, in 
each of said applications there were false representations as to material matter 
regarding the health, etc. of Cobbs: that at the time of the taking out of the 
three policies Cobbs was suffering much pain and inconvenience from the dis- 
ease, and on one occasion expressed himself as contemplating taking his life 
and ending it all. On the contrary, plaintiff’s evidence tended to rebut any 
inferences to be drawn from the above circumstances unfavorable to Cobbs. For 
instance, the evidence for plaintiff tends to prove that Cobbs was a bachelor 
in the prime of life, of an unusually cheerful and happy disposition, a delight- 
ful personality, with no dependents or incumbrances. He held an important 
position with the company for which he had been working for 16 years, drawing 
a salary of $350 per month; that the only impairment of his health was the 
venereal disease referred to, that it was local, not dangerous to health or life, 
and at the time of death he had been completely cured: that he was prominent 
and highly thought of in club and fraternal life, and that on the afternoon before 
his death he was cheerful and friendly with friends with whom he was in swim- 
ming; that he not only stood well with the company for which he was working, 
but was especially friendly with his immediate superiors. It is further shown 
by the evidence that each of the policies of life insurance contained a clause 
providing that they would become void if insured should commit suicide within 
one year of issue. and plaintiff offers evidence that it was only after repeated 
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solicitation by agents of the insurance companies that Cobbs was induced to 
apply for the insurance contracts above referred to. 

{1, 2] Suicide was a felony at common law, and in Alabama is a crime 
involving moral turpitude. 4 Mitchie’s Digest, 119, § 182. The burden of proving 
suicide being on the defendant, it will be seen at once that the defendant enters 
upon this issue with two important presumptions to overcome, which it must 
do by such a preponderance of the evidence as to reasonably satisfy the jury, 
not only that Cobbs came to his death by his own hand, but that he had at the 
time the felonious intent to take his own life. The first of these presumptions 
is that of innocence. which obtains in every trial where the criminal intent is 
one of the issues. Our courts have held over and over again that the presumption 
of innocence attends a defendant charged with crime, as an evidentiary fact, 
during the trial until such time as the state by competent testimony has over- 
turned that presumption beyond a reasonable doubt. ‘Rogers v. State, 117 Ala. 
192, 23 So. 82. This being a civil case, the above rule would be modified to the 
extent that the proof necessary to overcome the presumption of innocence 
would be, to the reasonable satisfaction of the jury. 

[3] The second of these presumptions is even stronger than the first. Based 
upon experience and common knowledge, we know that every instinct of a 
normal animal of any species is opposed to self-destruction. While we are 
confronted now and then with instances of self-destruction by human beings, 
no rule of law is better known or more fully recognized than that the presump- 
tion against suicide is evidentiary, and is only to be overcome by proof which 
will, in the minds of the jury outweigh such presumption. Standard Life & 
Accident Ins. Co. v. Thornton (C. C. A.) 100 F. 582, 49 L. R. A. 116. 

[4, 5] We do not mean to say that suicide cannot be established by circum- 
stantial evidence, but we do lay down the rule as applicable to any case, either 
civil or criminal, that, where a felonious intent is involved, and the facts relied 
on to prove the act are circumstantial, the intent with which the act was done 
is a question for the jury, to be determined from all the facts and circumstances 
surrounding the transaction. Love v. State, 16 Ala, App. 44, 75 So. 189; Brown 
v. State, 142 Ala. 287, 38 So. 268; Jackson v. State, 94 Ala. 89, 10 So. 509; Wig- 
more Ev. § 300. Where the facts, as here, are circumstantial, the law indulges 
the presumptions in favor of the innocence of the insured, until the evidence 
of suicide is so strong and convincing as to exclude every other reasonable 
hypothesis than that the insured alone is guilty. McKenzie vy. State, 19 Ala. App. 
319; 97 ‘So.. 155: 

[6] Combining the presumptions against self-destruction with the other 
facts offered by plaintiff tending to disprove any motive for the act, but on the 
contrary evidencing every reason to live, we are clear to the conclusion that the 
court committed no error in its rulings on the issue of suicide. In the case 
of Sovereign Camp, W. O. W., v. Dennis, 17 Ala. App. 642, 87 So. 616, in the 
opinion on rehearing has been stated the rule in this state, as we understand 
it. The writ of certiorari in that case was denied. Id., 205 Ala. 316, 87 So. 620 
and the decision was followed in New York Life Ins. Co. v. Turner, 213 Ala 
286, 104 So. 643. We see no reason to deviate from the reasoning and conclu- 
sions reached in the above case. 


Nor do we think the court committed error in overruling defendant’s motion 
for new trial on the ground that the overwhelming weight of the evidence dis 
closed suicide. Cobb v. Malone, 92 Ala. 630, 9 So. 738. 

We have considered the cases cited by appellant in its brief filed in this 
case. All of these cases are from other jurisdictions in which the rule as to 
the weight to be given a jury verdict is not the same as in Alabama. 

[7] One of the questions involving several rulings of the court turned upon 
whether the application signed by insured and introduced in evidence was a par! 
of the contract of insurance. The plaintiff insists that, in order for an applica 
tion for a life insurance policy to be regarded as a part of the contract of in- 
surance, it must be either indorsed on the policy or physically attached thereto. We 
think this is too narrow a construction to place upon the language of section 
8371 of the Code of 1923. That section provides that: “No life, nor any other 
insurance company, nor any agent thereof, shall make any contract * * * 
other than is plainly expressed in the policy issued thereon.” In Mutual Life 
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Insurance Co. v. Allen, 166 Ala. 159, 51 So. 877, section 8371 (4579) was accepted 
as meaning that all agreements between the parties to contracts of insurance 
as are not plainly expressed in the policy do not bind the parties, though so 
much of the contract as is so expressed remains unaffected by the part so ex- 
pressed. In the case of Satterfield v. Fidelity Mutual Life Insurance Co., 171 
Ala. 429, 55 So. 200, it was held that the contents of papers incorporated by 
reference as a part of the policy and attached thereto were expressed in the 
policy within the meaning of this section. After reciting the above holdings and 
citing the above cases, the Supreme Court, in Empire Life Ins. Co. v. Gee, 171 
Ala. 435—438, 55 So. 166, 167, continues: “These constructions—and we adhere 
to them—make the policy, including documents adopted by reference and at- 
tached, the sole expositor of the contract between the parties.” 


The principle seems to be the same as that of the statute which requires 
contracts for the sale of land to be in writing. New Era Life Association v. 
Musser, 120 Pa. 384, 14 A. 155. We hold, and we do not think that the holding 
is in conflict with any of the authorities cited, that, reference being made in 
the policy to the application signed by the insured, and reference being made in 
the application to the policy to be issued by defendant and in consummation 
of the contract of insurance, the policy and the application being delivered to 
insured at the same time and retained by him as the contract, and identified as 
such, the application was attached to the policy within the meaning of the 
statute. 


[8] Moreover, we are of the opinion, and so hold, that the evidence without 
dispute or conflict establishes the fact that, at the time the policy was delivered 
to the insured, the application was physically attached to the policy. There is no 
evidence in this record that points to any other reasonable conclusion. The 
evidence discloses one, and but one, application to defendant signed by insured 
for a policy of life insurance such as here issued, a policy issued in exact com- 
pliance with the application, a reference to the application in the policy declaring 
it to be a part of the contract. The policy with the application was placed in 
the same envelope and delivered to the insured, who retained it until his death, 
when it passed into the hands of his personal representatives, from thence to 
plaintiff’s attorney, from whom it was obtained on demand in open court. In 
addition to the above, which we hold is entirely enough, the policy and the 
application have been sent to this court for our inspection. The policy evidences 
much handling so as to fix definitely the folds of the paper and riders that have 
been attached, the application under a magnifying glass discloses a spot of muci- 
lage, and on the policy proper there is a spot of mucilage corresponding in 
size to that on the application. On placing these two spots together, the folds 
or creases in the application dovetail and fit exactly the folds in the heavy paper 
of the policy. From the evidence, there can be no reasonable doubt that the 
application introduced was in fact at one time physically attached to the policy, 
and that it was so attached at the time it was delivered to the insured. The 
rulings of the trial court were not in accord with the foregoing, and for the 
various rulings on this point, all of which constitute error, this cause must be 
reversed. 


[9] Under 8364 of the Code of 1923, misrepresentations made in an applica- 
tion for life insurance, in order to defeat a recovery upon the policy, must have 
been made either with the actual intent to deceive, or the matter misrepresented 
must have increased the risks. Under the facts in this case these questions were 
for the jury. Heralds of Liberty v. Collins, 216 Ala. 1, 110 So. 283; Brotherhood 
of Railway & Steamship Clerks v. Riggins, 214 Ala. 79, 107 So. 44. The case 
of Miller v. Met. Ins. Co., 214 Ala. 4, 106 So. 335, was based upon an allegation 
that insured had cancer, a known incurable disease deleterious to health and 
life, while the instant case reveals a disease common to the male, and known to 
be curable and not fatal to health or life, and in this case was actually cured. 
_ [10] If upon another trial the defendant shall present the defense of fraud 
in the procurement of the policy under section 8049 of the Code of 1923, its pleas 
must allege that the false statements were made with the intent to defraud, that 
they related to matters intrinsically material to the risk, and that the insurer 
relied upon them. This rule has not been changed by statute, nor, so far as we 
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know, by decision. Nat. Union v. Sherry, 180 Ala. 627, 61 So. 944; Empire Life 
Ins. Co. v. Gee, 171 Ala. 435, 55 So. 166. 

[11] The question of a waiver of the defense of misrepresentation in the 
application as set up in defendant’s rejoinder to plaintiff's replication was also 
a jury question. 

Ruling of the court on the admission of evidence and charges given and 
refused by the court upon the theory that the application in evidence was not 
a part of the policy or that that question was left to the jury were erroneous. 

For the errors indicated, the judgment is reversed, and the cause is remanded. 
Reversed and remanded. 


NATIONAL LIFE & ACCIDENT INS. CO. v. DAVIS. (No. 3.) 
Supreme Court of Arkansas. May 27, 1929. 
17 Southwestern Reporter(2d) 312. 

1. INSURANCE—NIECE HAS INSURABLE INTEREST IN LIFE OF AUNT, 
AND POLICY NAMING HER BENEFICIARY IS NOT’ WAGERING 
CONTRACT. 

Niece has insurable interest in life of aunt by virtue of relationship, and a 
policy on aunt’s life naming her as beneficiary is not wagering contract. 

(For other cases, see Insurance, Dec. Dig. § 116[1].) 

2. INSURANCE—EVIDENCE HELD TO MAKE QUESTION WHETHER 
INSURED KNEW OF HEART TROUBLE AT TIME OF APPLICATION 
QUESTION FOR JURY. 

Evidence that insured was suffering from diabetes and dilation of heart 
and that she consulted physicians, one of whom at least did not inform her that 
she had heart trouble, held, in view of other testimony, to make question of her 
knowledge as to her physical condition and whether she misrepresented state 
of health one for jury 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Circuit Court, Phillips County; W. D. Davenport, Judge. 

Action by Jesse Davis against the National Life & Accident Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bevens & Mundt, of Helena, for appellant. 

Sheffield & Coates, of Helena, for appellee. 

HumMpnureys, J. This suit was brought by appellee against appellant in the cir- 
cuit court of Phillips county to recover $155 as beneficiary in the life insur- 
ance policy issued to her aunt, Anna Harden, who is a negro woman, by ap- 
pellant, on April 18, 1927, the policy being based upon an application of date 
March 31, 1927, which contained the following questions and answers: 

“Ist. The applicant was asked, ‘What medical or surgical attention have 
you had in the last five years?’ Her answer was, ‘None.’ 

“2nd. She was asked, ‘Have you ever had heart disease?’ And her answer 
was, ‘No.’ 

bx She was asked, ‘Are you in good health?’ Her answer to that question 
was, ‘Yes.’” 

Appellant filed an answer denying any liability on the policy. 

The cause was sent to the jury upon the pleadings, the testimony adduced 
by the parties. and the instructions of the court, which resulted in a verdict and 
judgment in favor of appellee for $155, from which is this appeal. 

At the conclusion of the testimony appellant requested the court to in- 
struct a verdict for it upon the grounds: First, that the undisputed testimony 
reflected that the insured was the aunt of appellee and not dependent upon her 
for support; and second, that the insured knowingly made false answers to the 
interrogatories propounded to her in her application for the insurance, in order 
to procure the policy. 

[1] 1. The undisputed testimony showed that appellee paid the premiums 
on the policy, and there was some testimony which tended to show that appellee 
arranged for her aunt to take the insurance on her life for appellee’s benefit. 
Even if this were true it was not necessary for appellee, in order to recover 
on the policy, to show that the insured was dependent upon her for support and 
maintenance, or was her debtor. ‘This court announced the rule to be in the 
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case of Century Life Insurance Co. v. Custer, 10 S. W.(2d) 882, that where 
the insured and beneficiary were closely related an insurable interest in the 
life of each other existed by virtue of the relationship alone, and should not 
be classed as wagering contracts. ‘The case of McRae v. Warmack, 98 Ark. 52, 
135 S. W. 807, 33 L. R. A. (N. S.) 949, in so far as it holds that an uncle has 
no insurable interest in the life of a nephew, and cannot recover on a policy of 
insurance, in the absence of a showing of reasonable ground of expectation of 
support to be furnished by the insured to the other, when the relationship was 
not concealed at the time the contract of insurance was entered into, is hereby 
overruled. 

2. In support of appellant’s contention that the undisputed testimony re- 
flected that the insured knowingly made false answers to the questions asked 
her in her application, appellant has called attention to the testimony of Mose 
Cross, Lilly B. Owens, and of two physicians introduced by him. 

Mose Cross testified that he was the foster father of Anna Harden, at the 
time of her death she had been living with him for more than a year; that she 
was in very bad health, not confined to her bed all of the time, but up and 
down: that she had a doctor of her own and that he called in two doctors: that 
she picked cotton for him whenever she was able. 

Lilly B. Owens testified that she was a neighbor of Anna Harden and that 
in February, 1927, Anna told her that she was sick, and on another occasion 
that she was picking mullen to saturate her swollen limbs. 

S. H. Hargrove, a negro physician, testified that Anna Harden came to his 
office without assistance in February, 1927, for treatment; that he examined her 
and found that she had diabetes, which had caused a cardiac dilation; that he 
gave her something to drive the swelling out of her feet; that he did not tell 
her of the dilated condition of her heart: that she did not return for further 
treatment 

Dr. J. W. Nicholls testified that he waited on Anna Harden twice shortly be- 
fore she died, the first time on April 30, 1927; that her heart was enlarged and 


her face and abdomen swollen; that she had dropsy superinduced by the con- 
dition of her heart; that in his opinion her heart must have been affected at the 
time she made the application for insurance on March 31, 1927, and must have 


known that she was a sick woman even though unaware of the actual condition 
of her heart. 


[2] If this were the only testimony in the record relating to the condition 
of the insured’s health at the time she applied for the policy it might be said 
with reasonable certainty that she knowingly falsified when she said in the ap- 
plication that she was then in good health. This was her answer to the first 
question. The record contains other testimony which we think is clearly con- 
tradictory of the testimony thus detailed, and made this issue one to be de- 
termined by the jury. We will set out the substance of the testimony referred 
to after discussing the insured’s answers to the second and third questions in 
the light of the testimony detailed above. The testimony detailed above is not 
conclusive that the insured intentionally misrepresented the condition of her heart, 
for Dr. Nicholls himself testified that he did not know whether the insured on 
March 31, 1927, knew that she had heart trouble; and the negro physician testi- 
fied that when he examined her to treat her in February, 1927, he did not tell 
her she had heart trouble. Neither does the evidence detailed above conclu- 
sively show that the insured knowingly made a false answer to the third 
question within the true meaning of same. The question, correctly interpreted, 
had reference to a treatment or an operation for a serious ailment- or trouble 
and not for a slight or temporary indisposition. She had not been operated 
upon and had not been told by the physician who treated her before she applied 
for the insurance that she had any constitutional ailment or disease. It not 
appearing that she knew of the serious condition of her heart, it cannot be said 
as an undisputed fact that she knowingly made a false answer to the third question. 

Returning to the issue involved in the insured’s answer to the first ques- 
tion, we find in the record the statement of appellant’s agent, who prepared and 
sent in the insured’s application, to the effect that from information and observa- 
tion the applicant was in sound health, and without any deformity, lameness, or 
physical defect; and that he recommended that the insurance applied for be 
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granted. Also, the testimony of appellee to the effect that the insured was in 
good health. Also the testimony of Rosalie Allen, a neighbor, to the effect that 
the insured was up and around and in her garden on or about the date she 
signed the application for the insurance, and that there was nothing to indicate 
that she was a sick woman. The testimony last detailed is contradictory of the 
testimony introduced by appellant relative to the ill health of the insured or 
that she knowingly made a false answer concerning same to the first interroga- 
tory propounded to her. In the case of Missouri State Life Insurance Co. y. 
Witt, 161 Ark. 148, 256 S. W. 46, where the testimony of lay witnesses was in 
conflict with the opinion of physicians relative to the good health of the in- 
sured, this court ruled that the evidence presented a conflict in the testimony 
for determination by the jury. In view of the conflict of the testimony upon 
this point we think the court properly submitted the issue to the jury. 
No error appearing, the judgment is affirmed. 


CAROLINA LIFE INS. CO. v. MOULTRIE (No. 19686.) 
Court of Appeals of Georgia, Division No. 1. June 11, 1929. 
148 Southeastern Reporter 628 
INSURANCE—POLICY CANNOT BE FORFEITED FOR PAST-DUE PRE- 

MIUMS AT INSURED’S DEATH WHICH REASONABLY WOULD 

HAVE BEEN ACCEPTED IN ACCORDANCE WITH INSURER’S CUS- 

TOM (Parker’s Ann. Civ. Code, § 4227). 

Where insurer by custom and course of dealing with insured, in receiving, 
without objection, premiums past-due, when insurer could have insisted on for- 
feiture, induced belief on part of insured that premiums could be paid within 
reasonable time after they matured, insurer could not claim forfeiture because, 
at time of death of insured, premiums were due which, had insured lived, it is 
reasonable to suppose would have been accepted in accordance with custom, 
under Park’s Ann. Civ. Code, § 4227. 

(For other cases, see Insurance, Dec. Dig. § 388[4].) 


Error from Superior Court, Chatham County; P. W. Meldrim, Judge. 

Action by Leola Moultrie against the Carolina Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

Wm. L. Clay, of Savannah, for plaintiff in error. 

H. Mercer Jordan and Spence M. Grayson, both of Savannah, for defendant 
in error. 

Syllabus Opinion by the Court. 

Broytes, C. J. 1. “Where parties, in the course of the execution of a contract, 
depart from its terms and pay or receive money under such departure, before 
either can recover for failure to pursue the letter of the agreement, reasonable 
notice must be given the other of intention to rely on the exact terms of the 
agreement. Until such notice, the departure is a quasi new agreement.” Park’s 
Code, § 4227. 

2. “Where the insurer, by his custom and course of dealing with the in- 
sured, in receiving, without objection, premiums or assessments past due, when 
he could have insisted upon a forfeiture, has induced the belief on the part of 
the insured that premiums or assessments can be paid within a reasonable time 
after they mature, the insurer cannot claim a forfeiture because, at the time 
of the death of the insured, premiums or assessments were due by him which, 
had he lived, it is reasonable to suppose would have been accepted upon the 
same terms as those upon which other deferred payments had been received.” 
Bankers’ Health & Life Ins. Co. v. Givvins, 12 Ga. App. 378, 77 S. E. 203: Cot- 
ton States Life Ins. Co. v. Lester, 62 Ga. 247, 35 Am. Rep. 122; Moman v. 
Bankers’ Health & Life Ins. Co., 35 Ga. App. 565(2), 134 S. E. 341. 

3. Under the above-stated rulings and the facts of the instant case, the 
verdict in favor of the plaintiff was amply authorized, and none of the special 
grounds of the motion for a new trial show cause for a reversal of the judg- 
ment. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 
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PILGRIM HEALTH & LIFE INS. CO. v. GQMLEY. (No. 19240.) 


Court of Appeals of Georgia, Division No. 2. June 17, 1929. 
148 Southeastern Reporter 666. 
(Syllabus by the Court.) 


1. INSURANCE—PETITION CLAIMING PROMPT DEMAND FOR PAY- 
MENT ON INSURANCE POLICY, AND CLAIMING DAMAGES AND 
ATTORNEY FEES FOR APPEAL, HELD SPECIALLY DEMURRABLE 
FOR FAILURE TO STATE DATE OF DEMAND (Civ. Code 1910, § 
2549). 


In a suit upon an insurance policy, where it appeared from the petition that 
the insured died on August 16, and suit was filed on November 30, allegations 
that petitioner promptly made demand upon the defendant for payment, which 
was refused and which has been continuously refused without cause or justi- 
fication, and that such refusal was prompted by bad faith, because of which plain- 
tiff claims damages and attorney’s fees, were subject to special demurrer on the 
ground that it did not appear when such demand was made. Under the pro- 
visions of section 2549, Civ. Code 1910, the liability of the insurer for attorney’s 
fees and damages cannot accrue until the lapse of 60 days from the date of the 
demand, and in this case the date of such demand was material and the court 
erred in not sustaining the special demurrer calling for this information. New 
Zealand Fire Ins. Co. v. Brewer, 29 Ga. App. 773 (8), 116 S. E. 922: Ameri- 
can National Ins. Co. v. Brantley, 38 Ga. App. 505(2), 144 S. E. 332; City Coun- 
cil of Augusta v. Marks, 124 Ga. 365, 52 S. E. 539. After amendment the peti- 
tion was not subject to any of the other grounds of demurrer. 


(For other cases, see Insurance, Dec. Dig. § 638.) 


2. INSURANCE—INSURER HAD BURDEN OF PROVING INSURED DIED 
OF EXCEPTED DISEASE LIMITING INSURER’S LIABILITY (Civ. 
Code 1910, § 4268, subd. 1). 


Where a policy of insurance was in the face sum of $300, termed a death 
benefit, but provided that the amount should be reduced to one-fourth if death 
occurred within six months, and to one-half if death occurred after six months 
but within a year, and contained a further provision that the “death benefits” 
would be “limited to one-half of the benefits named herein” should the insured 
die of any of certain diseases, in a suit upon the policy, where the plaintiff 
otherwise made out the case, the burden would rest upon the defendant to show 
that the insured died of one of the excepted diseases, where the defendant sought 
to restrict or limit its liability by reason of such fact. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 


3. INSURANCE—“CONSTITUTIONAL DISEASE,” WITHIN INSURANCE 
POLICY, IS “DISEASE” PREVADING GENERAL VITAL SYSTEM 
HAVING SOME DEGREE OF PERMANENCY (Civ. Code 1910, § 4268, 
subd. 1). 


_ Where a policy of insurance provided that the benefits should be reduced 
in a certain proportion in case of the insured’s death within twelve months from 
“consumption, rheumatism, paralysis, heart, constitutional or any pulmonary dis- 
ease, or by childbirth, womb disease or any uterine disease,” a “constitutional 
disease,” within the meaning of the policy, is one which permanently inheres in 
or pervades the general vital system, and is characterized by some degree of 
permanency, although it may not necessarily be incurable or last during the 
entire life of the person suffering therefrom, as distinguished from a disease which 
is merely temporary, or one which, though indirectly affecting the entire sys- 
tem, is yet local in its primary manifestation. 


(For other cases, see Insurance, Dec. Dig. § 515.) 


4. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW THAT 
BRIGHT’S DISEASE WAS CONSTITUTIONAL DISEASE WITHIN 
INSURANCE POLICY LIMITING INSURER’S LIABILTY FOR DEATH 
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BY CONSTITUTIONAL DISEASE; RECOVERY UNDER INSURANCE 
POLICY HELD DEMANDED AS MATTER OF LAW UNDER EVI- 
DENCE NOT SHOWING BRIGHT’S DISEASE CAUSING DEATH WAS 
CONSTITUTIONAL DISEASE LIMITING INSURER’S LIABILITY; AD- 
MISSION OF TESTIMONY THAT BRIGHT’S DISEASE WAS NOT 
CONSTITUTIONAL DISEASE HELD NOT HARMFUL, WHERE IN- 
SURER DID NOT SHOW SUCH DISEASE WAS CONSTITUTIONAL 
SO AS TO LIMIT ITS LIABILITY. 

For the purpose of reducing its liability, the defendant pleaded that the in- 
sured died from Bright’s disease within twelve months from the date of the 
policy and that this was a constitutional disease within the meaning of the con- 
tract. The evidence as to the character of the disease, however, was insufficient 
to show that it was one falling within the purview of the stipulation relied on, 
and therefore, as to the principal sum awarded, the verdict in favor of the 
plaintiff was demanded by the evidence as a matter of law. Under this ruling 
the charge of the court in relation to the right of the plaintiff to recover such 
principal sum could not have contained error harmful to the defendant. Nor 
did the court commit error in admitting certain testimony objected to. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—RECOVERY UNDER POLICY HELD DEMANDED UN- 
DER EVIDENCE ‘NOT SHOWING BRIGHT’S DISEASE CAUSING IN- 
SURED’S DEATH WAS CONSTITUTIONAL DISEASE LIMITING IN- 

SURER’S LIABILITY. 


Except as to the recovery for attorney’s fees and damages, which was il- 
legal because of the erroneous ruling on the demurrer, the verdict in favor of 
the plaintiff was the only possible legal result, under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

6. AFFIRMANCE OF JUDGMENT ON CONDITION. 

Since the plaintiff, during the pendency of the motion for a new trial 
struck the amount recovered as attorney’s fees, the judgment is affirmed if the 
plaintiff, at the time the remittitur from this court is made the judgment of the 
court below, will write off the amount recovered as damages; otherwise the 
judgment is reversed. 

Error from City Court of Albany; Clayton Jones, Judge. 

Suit by W. B. Gomley against the Pilgrim Health & Life Insurance Com- 


pany. Judgment for plaintiff and defendant brings error. Affirmed on condi- 
tion. 


M. B. Peacock and Bennet & Peacock, all of Albany, for plaintiff in error. 
Cowart & Durden, of Albany, for defendant in error. 


Rew, J. [3] The defendant, for the purpose of reducing the liability under 
the policy, pleaded that the insured died of Bright’s disease within twelve months 
from the date of the policy, and that this was a constitutional disease within 
the meaning of the quoted provision. The plaintiff admitted that the insured 
died of Bright’s disease, but took issue with the defendant as to the nature 
and character of such disease, and the verdict of the jury was against the con- 
tention of the defendant being for $150 as principal, and for additional amounts 
as attorney’s fees and damages. This was to allow the plaintiff only half the 
face amount. because the death occurred within twelve months, but to deny a 
further reduction as for death by an excepted disease. 

A physician introduced as a witness by the defendant testified that in his 
opinion Bright’s disease should be classed as a constitutional disease, while 
another physician introduced by the plaintiff testified to the contrary. The testi- 
mony of this witness was objected to by the defendant on the ground that the 
question was not one of fact to be decided by the jury, but involved a construc- 
tion of the contract, and was therefore one for determination by the court. The 
overruling of this objection is complained of in one of the grounds of the motion 
for a new trial. The defendant further contends that, even in the face of evi- 
dence to the contrary, this court, on the basis of judicial notice, should hold that 
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Bright’s disease is a constitutional disease within the meaning of the policy, and 
thus should set aside the verdict, on the general grounds of the motion. 

Each of the witnesses referred to spoke of medical definitions of the term 
“constitutional disease,” one of them having quoted certain medical works defining 
such a disease as, “one affecting the entire constitution—the whole constitution of 
the body—not local but pertaining to the constitution,” or as “intrinsic, organic 
or structural defects in body mechanism affecting the entire system or consti- 
tution.” While the medical dictionaries may be helpful, they should not be con- 
trolling in determining the question at issue. In deciding whether the particular 
disease of which the insured died was a constitutional disease within the meaning 
of the policy, the descriptive words must be understood in their ordinary significa- 
tion, and should not be interpreted in the technical sense in which they might 
be used by the medical profession. Insurance companies do business chiefly with 
the common people, whose thinking is not technical, and therefore the expressions 
contained in a policy should, in the absence of a contrary import, be defined 
according to the usual understanding and be construed strictly against the 
insurer, where otherwise they would tend to limit the range and force of the 
obligation. Civ. Code 1910, § 4268, subd. 1; Meyer v. Fidelity & Casualty Co., 96 
Iowa, 378, 65 N. W. 328, 59 Am. St. Rep. 374; Beile v. Travelers’ Protective 
Association, 155 Mo. App. 629, 135 S. W. 497; Richards v. Standard Accident Ins. 
Co., 58 Utah, 622, 200 P. 1017, 17 A. L. R. 1183; 32 C. J. 1147. Certainly here the 
diseases intended to be excepted were described in common, every day verbiage, 
such as would be used by the average man, and with absolutely no effort to 
speak in terms of medical or scientific knowledge. For instance: “Consumption” 
is the lay expression for tuberculosis; “rheumatism” is a name more applicable 
to symptoms than to a specific ailment; the word “paralysis” is not technical; 
nor is “childbirth,” or “womb disease.” In fact, practically every word in the 
stipulation is a mere loose expression to designate an illness by the name given 
to it by the masses. Hence, we think that the language “constitutional disease” 
should be construed in like manner. Standard Oil Co. v. Swanson, 121 Ga. 412 (1), 
49 S. E. 262: Weatherly v. City of Athens, 18 Ga. App. 734 (2), 90 S. E. 494. 


While the people generally may have no definite concept as to the meanin 
I g 


of the phrase “constitutional disease,” they do occasionally speak of such diseases, 
and each of the two words composing this phrase has a very common usage, in 
view of which the instant policy should be studied. The word “constitution,” 
applied to natural persons, is defined in Webster’s International Dictionary as, 
“the aggregate of the physical and vital powers of an individual; physique or 
physical nature,” and in the same work we find the word “constitutional” defined 
as follows: “Belinging to or inherent in the constitution or structure of body or 
mind; as, a constitutional infirmity.” The Century Dictionary adds: “Springing 
from or due to the constitution or composition.” Another definition which might 
be given from the books is, “Relating to or affecting the constitution.” However, 
if the word is susceptible of more than one meaning, the court in construing the 
contract should adopt the one most favorable to the insured. Columbia Casualty 
Co. v. Rogers, 157 Ga. 158, 121 S. E. 224. The meaning of a general term may be 
limited where it is favorable to the insured to do so, and where such a construction 
appears to be fair and reasonable upon a consideration of the entire contract. Hence, 
the last definition suggested above will be discarded, as will any others except the 
one most favorable to the insured; the purpose being to exclude all diseases which 
do not clearly fall within the terms of the policy. “Affecting” might suffice in part 
2 7 we mean directly affecting, and if other necessary qualities are expressed in 
the definition. 


as 


The word “disease,” as a general term, may be defined as any alteration in the 
state of the body or of some of its organs, interrupting or disturbing the perform- 
ance of the vital functions (Webster’s Dictionary; 18 C. J. 1139), and in this broad 
sense a portion of the body might be said to be diseased when it ceases to perform 
its proper functions, although the disorder therein may be the mere result of some 
affection or malady which in its primary operation is restricted to a different area. 
However, in the instant policy the word “disease” does not stand alone, but is 
limited by another term, which must be given due and important consideration in 
arriving at the intended sense of the words under construction. “Belonging to” and 
“inherent in,” as contained in Webster’s definition of “constitutional,” each connotes 
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the idea of permanency, if not also of original attribute; but we do not think that 
a constitutional disease as commonly understood would necessarily and in every 
case include hereditary or even natal quality. 

In Metropolitan Life Ins. Co. v. Bergen, 64 Ill. App. 685, the insurer contended 
that pneumonia was a pulmonary disease within the meaning of a certain provision 
limiting liability in event of death within one year from such a disease. The court 
said: “In common acceptation, a pulmonary disease is one which arises from an in- 
herent or organic defect or affection of the lungs, and it is our opinion this pro- 
vision of the policy was not intended to include, and should not be construed to in- 
clude pneumonia, which is but a temporary inflammation of those organs.” It 
would seem that the language for interpretation in that case was less restrictive 
than that with which we are concerned in the case at bar. 

We cannot say that the term ‘constitutional disease” is so general or indefinite 
as to be entirely ignored in the construction of the contract. The parties evidently 
intended something, and it is the duty of the courts to ascertain such intention and 
enforce it. We are of the opinion that a constitutional disease is one which inheres 
in or pervades the general vital system, and is characterized by some degrce of per- 
manency, although it may not necessarily be incurable or last during the entire life 
of the person suffering therefrom (Penn Mutual Life Ins. Co. v. Milton, 160 Ga. 
168 [2], 127 S. E. 140, 40 A. L. R. 1382), as distinguished from a disease which is 
merely temporary or one which, though indirectly affecting the entire system, is 
yet local in its primary manifestation. It is a disease of the constitution and is not 
one which merely produces therein some indirect consequence. In determining the 
character of such a disease as it is referred to in the policy, the words descriptive 
thereof must be taken as applicable to the disease as it exists generally, and should 
not necessarily be confined to the effect of such disease upon a particular individual, 
as the insured in this case. 

Even to lay aside any question as to permanency, no matter how seriously the 
fundamental structures or organs may be affected, if the disease does not operate 
as an immediate cause directly thereon, it is not a constitutional disease within the 
meaning of the policy, and this should be true even though death might be the com- 
mon or indeed the inevitable result. To say that a disease is a constitutional disease 
merely because it may in some manner affect the constitution would make the policy 
so general as to render it practically meaningless, since every serious disease prob- 
ably pr®duces an ill consequence of some nature to the system of the person afflicted 
therewith. Assuredly it was not the intention of the parties to the instant agree- 
ment to make of it a mere accident policy, although his would be the practical re- 
sult for the first twelve months should a disease be classed as constitutional merely 
because it producés death. 

Since we have in this state no statute invalidating such a provision, there is no 
doubt that the language under consideration, properly construed, constitutes a valid 
condition of the contract. 37 C. J. 383. But the courts should give to every con- 
tract a commonsense construction, resolving all doubts against forfeitures and at- 
taching to the language used such signification as will favor the object to be accom- 
plished and not defeat the evident purpose and intention of the parties. See, in 
this connection, Johnson v. Mutual Life Ins. Co., 154 Ga. 653 (2), 115 S. E. 14; 
Continental Life Ins. Co. v. Wells, 38 Ga. App. 99 (1), 142 S. E. 900; Candler 
Investment Co. v. Cox, 4 Ga. App. 763 (1), 62 S. E. 479; A&tna Ins. Co. v. Lipsitz, 
130 Ga. 170 (2), 60 S. E. 531, 14 Ann. Cas. 1070; Morefield v. Fidelity Mutual Life 
Ins. Co., 135 Ga. 186 (2), 69'S. E. 119; 13 C.. J. 541. 


While there may be but few diseases which could be classed as constitutional 
according to our interpretation of the particular policy, there are conceivably some 
diseases which might be so regarded, although any attempt at enumeration would 
exceed the legitimate scope of this discussion, not only amounting to obiter, but 
extending also, perhaps, to matters with which we could not deal without evidence. 

[4] Courts may take judicial cognizance only of such facts as have become 
matters of common knowledge among the people of ordinary intelligence within 
the jurisdiction (Southern Ry. Co. v. Covenia, 100 Ga. 46 [1], 29 S. E. 219, 40 L. 
R. A. 253, 62 Am. St. Rep. 312; Rome Ry. & Light Co. v. Keel, 3 Ga. App. 769 [2], 
60 S. E. 468; Central of Georgia Ry. Co. v. Lawley, 33 Ga. App. 375 [3], 126 S. E. 
273; 23 C. J. 60); and while this court might know without proof that Bright's 
disease is a serious malady and one that would deter a prudent insurer (compare 
National Life Ins. Co. v. Jackson, 18 Ga. App. 494\[2], 89 S. E. 633; Metropolitan 
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Life Ins. Co. v. James, 37 Ga. App. 678, 141 S. E. 500; Jefferson Standard Life 
Ins. Co. v. Henderson, 37 Ga. App. 704, 141 S. E. 498), we cannot without evidence 
take notice that such a disease is a “constitutional disease” within the meaning of 
the policy under consideration. Not only are we unable to rule with the plaintiff 
in error upon this question, but it is our opinion that the evidence was insufficient to 
authorize a finding in its favor upon such issue. There was no evidence which more 
strongly tended to establish the contention of the defendant as to the character of 
such disease than the following testimony of a physician introduced as a witness 
for the defendant: “Bright’s disease is a disease of the kidneys. There are several 
types, and this disease is due to many causes, but the result of Bright’s disease is a 
lack of the kidneys performing their functions—by performing their functions I 
mean their work, and this work is the throwing off of clinkers—or foreign matter, 
which we do not use in the vital economy of this body. We speak of those foreign 
bodies as urea, uric acid, lesion, ceratin, and to be specific there are known twenty- 
two of those eliminations that have been isolated and that are known as by-products 
of nitrogen. The kidneys’ function is to throw off the by-products of nitrogen and 
water and when it fails we speak of Bright’s disease. Bright’s disease affects the 
entire physical economy—affects the entire body—on account of the kidneys’ in- 
ability to throw off the by-products of nitrogen; therefore the by-products of ni- 
trogen remain in the system and the system is thereby poisoned. ‘The entire system 
is poisoned, and by that I mean the entire body—the entire blood stream. Those 
by-products I speak of remain in the blood on account of the inadequacy of the dis- 
eased kidneys to eliminate them. Bright’s disease is a constitutional disease.” 

It is apparent, however, that the witness was testifying in medical terms, and 
not in the sense in which the language of the contract might be understood by the 
nontechnical mind. It is evident, furthermore, that his characterization of Bright’s 
disease as a constitutional infirmity was predicated solely upon the fact that the 
kidneys, being diseased, fail to properly perform the work of elimination which na- 
ture assigns to them 

If the primary defect is located only in the kidneys, and if the system becomes 
injuriously affected merely because of a lack of elimination, due to this defect, the 
disease does not, in its character ‘as such, inhere in or extend to the general system, 
but is simply a local disease producing an indirect general consequence; (1) the 
disease causing the poison, and (2) the poison causing the discomfiture or cessation 
of the normal functions. 

[5] Since the burden was on the defendant to bring the case within the excep- 
tion of the policy by reason of which it sought to reduce its liability (Staten v. Gen- 
eral Exchange Ins. Corp., 38 Ga. App. 415 [2], 144 S. E. 53), the plaintiff was en- 
titled to a verdict upon that issue, in the absence of any sufficient proof to authorize 
a finding for the defendant thereon. We are clear that under our interpretation of 
the policy there was no evidence whatever to establish that Bright’s disease is a 
“constitutional disease” within the meaning of such a contract. It follows that, as to 
the principal sum awarded, the verdict in favor of the plaintiff was demanded as a 
matter of law, and that any errors in the charge of the court in relation to that is- 
sue were harmless. It results also from what has been said that the court did not 
err in admitting the testimony objected to, and that except as to the amount re- 
covered as attorney’s fees and damages, the verdict in the plaintiff's favor ought to 
stand, irrespective of any of the alleged errors. 

[6] Pending the motion for a new trial, the plaintiff struck the amount recovered 
as ‘attorney’s fees, and the judgment is therefore affirmed if the plaintiff at the time 
the remittitur from this court is made the judgment of the court below will also 
write off the amount recovered as damages; otherwise the judgment is reversed. 

[1, 2] It is unnecessary to pass specifically upon other questions presented, or to 

add more to what is said in the headnotes. 

Judgment affirmed, on condition. 

Jenkins, P. J., and Stephens, J., concur. 
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MODERN WOODMEN OF AMERICA v. PARIDO et al. 
PARIDO vy. ERNEST. (No. 19159.) 
Supreme Court of Illinois. June 19, 1929. 
167 Northeastern Reporter 52. 

1. INSURANCE—MEMBER’S DEATH MATURES BENEFICIARY’S RIGHT 
TO FRATERNAL BENEFIT FUND (FRATERNAL BENEFICIARY SoO- 
CIETIES ACT, § 1). 

Under Fraternal Beneficiary Societies Act, § 1 (Smith-Hurd Rev. St. 1927, ¢, 

73, § 404), and even apart from statute, death of member of fraternal benefit so- 

ciety matures his beneficiary’s right to fund designated in certificate. 
(For other cases, see Insurance, Dec. Dig. § 787.) 


2. DEATH—THERE IS NO COMMON-LAW PRESUMPTION OF SURVI- 
VORSHIP WHEN TWO OR MORE PERSONS DIE IN COMMON DIS- 
ASTER. 

At common law there is no presumption of survivorship when two or more per- 
sons die in common disaster, but all are treated as having died at same instant, and 
no one of them takes from another in absence of proof of survivorship. 

(For other cases, see Death, Dec. Dig. § 5.) 

3. INSURANCE—-FRATERNAL BENEFIT SOCIETY’S BY-LAW, PROVID- 
ING FOR SUBSTITUTED BENEFICIARY IF MEMBER AND BENEFI- 
CIARY DIE IN COMMON DISASTER, HELD NOT TO PRECLUDE 
PROOF THAT BENEFICIARY SURVIVED FOR APPRECIABLE TIME. 
Fraternal beneficiary society’s by-law, providing for substituted beneficiary if 

death of member’s beneficiary “shall occur at the same time, or in a common dis- 
aster, or prior to the death of such member,” held not intended to affect a sub- 
stantive change in beneficiaries, where death of both member and beneficiary re- 
sults from common disaster, so that proof may be adduced that beneficiary sur- 
vived member for appreciable period of time. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

4. INSURANCE—PROOF THAT BENEFICIARY, KILLED WITH FRATER- 
NAL BENEFIT SOCIETY MEMBER IN COMMON DISASTER, SUR- 
VIVED LATTER, CONTROLS VESTING OF BENEFIT FUND. 

Proof that beneficiary, killed in a common disaster with member of fraternal 
benefit society, survived such member, controls vesting of the benefit fund. 

(For other cases, see Insurance, Dec. Dig. § 785.) 

Error to Appellate Court, Third District, on Appeal from Circuit Court, Mc- 
Lean County; Edward Barry, Judge. 

Interpleader by the Modern Woodmen of America against James B. Parido 
and Carl W. Ernest, administrator of the estate of Matilda Parido, deceased. A 
decree for defendant Parido was reversed and the cause remanded with directions 
by the Appellate Court, and he brings certiorari. Affirmed. 

Thomas S. Weldon, of Bloomington, for plaintiff in error. Be 

M. A. Brennan and W. W. Whitmore, both of Bloomington (Stella E. Whit- 
more, of Blocmington, of counsel), for defendant in error. 

Dr Younc, J. The Modern Woodmen of America filed its bill of interpleader 
in the circuit court of McLean county against James B. Parido and Carl W. Er- 
nest, administrator of the estate of Matilda Parido, deceased, for the determin- 
ation of their conflicting claims to the sum owing upon a certain benefit certificate 
issued by the complainant. Each of the defendants filed an answer to the bill. Pur- 
suant to an interlocutory decree the complainant deposited the money with the clerk 
of the court. Thereafter, upon a hearing, the court found that the defendant James 
B. Parido was entitled to the fund, and by its decree directed payment to be made to 
him, less the complainant’s costs, and adjudged the costs against the other defe nd- 
ant. The administrator prosecuted an appeal to the Appellate Court for the Third 
District. That court reversed the decree and remanded the cause to the circuit 
court, with directions to enter a decree directing the payment of_the fund to the 
administrator, with his costs. Upon the petition of James B. Parido this court 
awarded a writ of certiorari, and the cause is here for a further review. 

The Modern Woodmen of America is a fraternal beneficiary socicty organized 
under the laws of this state. On May 6, 1919, it issued to David Parido, a resident 
of the city of Bloomington, a benefit certificate in the sum of $1,000, payable upon 
his death, while a member in good standing, to Matilda Parido, his wife, without 
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interest. Payment was conditioned upon compliance with all the agreements con- 
tained in the application for membership, the certificate, and the by-laws of the 
society then existing or thereafter adopted, On the evening of August 10, 1927, 
David Parido, member of the society, Matilda Parido, his wife and the beneficiary 
under his certificate, and Martha Parido, his mother, were riding in an automobile 
in or near the city of Bloomington when it was struck by an interurban railway 
car. Martha Parido was instantly killed. David Parido died about five minutes 
after the accident occurred. Matilda Parido died in an ambulance on the way to a 
hospital and survived her husband 25 or 30 minutes. ’ 

Section 51 of the by-laws of the society, to the extent that it is pertinent to the 
present case, provides: “If the death of a beneficiary of any member heretofore or 
hereafter adopted shall occur at the same time, or in a common disaster, or prior to 
the death of such member, * * * then the amount to be paid under the benefit certi- 
ficate to said deceased * * * beneficiary or beneficiaries shall be payable to the 
surviving qualified beneficiary or beneficiaries, if any there be, share and share alike, 
or if no beneficiary survives him, then to the widow; if no widow, to his children, 
including his legally adopted children, and in case there are deceased child or chil- 
dren, the child or children of such shall take the share of such deceased parent; if 
no child, or child or children of a deceased child or children, to the mother; if no 
mother, to the father; if no father, to the brothers and sisters, share and share 
alike.” 

Proof of the death of the deceased member was filed with the beneficiary society. 
Claims for the amount of the fund designated in the member’s certificate were made 
by Carl W. Ernest, the administrator of the estate of the deceased beneficiary, and 
by James Parido, the father of the deceased member. ‘The former claimed the fund 
because his intestate survived her husband, while the latter demanded it as the next 
of kin of his deceased son. Hence the question presented for determination is 


whether Matilda Parido, survivor of her husband for a very brief period, became 
vested with the title to the fund immediately upon his death, or whether, she and 
her husband having died as the result of the same accident, the father of the mem- 
ber, as his next of kin, became the qualified beneficiary by virtue of the provisions of 


the by-laws, regardless of the survivorship of the named beneficiary. 

_ i[1] Fraternal beneficiary societies of the character of the Modern Woodmen 
of America are given certain powers and are subjected to certain limitations and 
restrictions by statute. Cahill’s Stat. 1927, pp. 1516—1521; Smith-Hurd Rev. St. 
1927, pp. 1632—1638, c. 73, §§ 404—424. The first section of the Fraternal Benefic- 
iary Societies Act (Cahill’s Stat. 1927, p. 1517; Smith-Hurd Rev. St. 1927, p. 1632, 
c. 73, § 404) provides, among other things, that “no beneficiary shall have or obtain 
any vested interest in the said death benefits until the same has become due and 
payable upon the death of the member.” ‘The general rule is that upon the death of 
a member of a beneficiary society the interest of the person designated as beneficiary 
becomes vested. Martin v. Stubbings, 126 Ill. 387, 18 N. E. 657, 9 Am. St. Rep. 620; 
Benton vy. Brotherhood of Railroad Brakemen, 146 Ill. 570, 34 N. E. 939; Middeke 
v. Balder, 198 Ill. 590, 64 N. E. 1002, 59 L. R. A. 653, 92 Am. St. Rep. 284; Freund 
v. Freund, 218 Ill. 189, 75 N. E. 925, 109 Am. St. Rep. 283; Columbian Circle v. 
Auslander, 302 Ill. 603, 135 N. E. 53; McLaughlin v. McLaughlin, 104 Cal. 171, 37 
P. 805, 43 Am. St. Rep. 83; Fisher v. Donovan, 57 Neb. 361, 77 N. W. 778, 44 L. R. 
A. 383; 1 Bacon on Benefit Societies and Life Ins. (2d Ed.) § 255; Niblack on 
senefit Societies and Accident Ins. (2d Ed.) § 205; Independent Order of Foresters 
v. Keliher, 36 Or. 501, 59 P. 324, 1109, 60 P. 563, 78 Am. St. Rep. 785; Lake v. 
Minnesota Masonic Relief Ass’n, 61 Minn. 96, 63 N. W. 261, 52 Am. St. Rep. 538, 
note 564; Bankers’ & Merchants’ Mutual Benefit Ass’n v. Stapp, 77 Tex. 517, 14 S. 
W. 168, 19 Am. St. Rep. 772, note 789. Under the statute, and even apart from 
statutory enactment, therefore, the death of the member matures the right of the 
beneficiary to the fund designated in the benefit certificate. If the beneficiary sur- 
vives at that time there is no uncertainty to prevent the payment of the fund to him, 
or, in the event of his subsequent death, to his personal represenative. 

[2] When two or more persons lose their lives in a common disaster and 
there is no proof of survivorship, certain presumptions with respect thereto, 
based on age, sex, and condition of health, arise by the civil law. Under that 
law there is no presumption that they all died simultaneously. At common law, 
in such a case there is no presumption of survivorship. If survivorship is 
claimed it must be proved, and the party upon whom rests the burden of prov- 
ing it will fail if he cannot establish it. In the absence of such a presumption 
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the practical result of the rule at common law is that all the persons dying in 
a common disaster are treated as having died at the same instant of time, and 
that no one of them takes from another by reason of the other’s death. Middeke 
v. Balder, supra; Wall v. Pfanschmidt, 265 Ill. 180, 106 N. E. 785, L. R. A. 1915¢, 
328, Ann. Cas. 1916A, 674: Willbor, Petitioner, 20 R. I. 126, 37 A. 634, 51 L. R. A. 
863, 78 Am. St. Rep. 842. 

[3] In the instant case section 51 of the by-laws makes provision for a 
substituted beneficiary if the death of a beneficiary of any member “shall occur 
at the same time, or in‘a common disaster, or prior to the death of such mem- 
ber.” The by-law provides a rule by which to determine the substituted bene- 
ficiary when the named beneficiary fails to qualify as such by reason of his 
death at or prior to the time of the member’s death, or when proof concerning 
survivorship, both member and beneficiary having met death in a common dis- 
aster, is wanting. The fact that the phrase “in a common disaster” lacks the 
express qualification that the substitution shall only be made in the event sur- 
vivorship is unascertainable does not deny the implications stated. The con- 
tract was not a special one, whereby the member intended to prefer his heirs 
or next of kin regardless of positive proof of the survivorship of the designated 
beneficiary. On the contrary, it was a contract in the society’s usual form, 
which provided for the disposition of the benefit fund in case there was a dis- 
qualification of the beneficiary or uncertainty concerning his survivorship. 
When the provisions of the contract are considered in the light of the rule 
fixing the time of the vesting of the interest under a benefit certificate, it does 
not appear that it was intended to effect a substantive change in beneficiaries 
where death resulted from a common disaster, and proof may be adduced that 
the beneficiary survived the member for an appreciable period of time. 

[4, 5] In Middeke v. Balder, supra, where the death of the member and the 
beneficiary occurred in a common disaster, the right to offer proof of the fact 
of survivorship was assumed. It was there held that in the absence of such 
proof by the heirs or representatives of the named beneficiary the benefits under 
the certificate would go to the heirs of the deceased member. Where proof of 
survivorship is available, it will, when made, control the vesting of the benefit 
fund. McGowin v. Menken, 223 N. Y. 509, 119 N. E. 877, 5 A. L. R. Annotations 
page 798; Fleming v. Grimes, 142 Miss. 522, 107 So. 420, 45 A. L. R. 618; Willbor, 
Petitioner, supra; Graybill v. Brown, 194 Iowa, 290, 189 N. W. 726; 17 Corpus 
Juris, pp. 1180, 1181. The law favors the vesting of testamentary interests at 
the earliest moment. The proof of the survivorship of the beneficiary named 
in the benefit certificate was not only made but was undisputed in this case, 
and there was no need to ascertain a substituted beneficiary. 

The judgment of the Appellate Court is affirmed. 

Judgment affirmed. 


BUTTERFIELD v. SPRINGFIELD LIFE INS. CO. (No. 28726.) 
Supreme Court of Kansas. July 6, 1929. 
278 Pacific Reporter 733. 
(Syllabus by the Court.) 

INSURANCE—INSURER FAILING TO RECEIVE MEDICAL REPORT 
MAILED TO IT WAS NOT NEGLIGENT AS RESPECTED EXERCISE 
OF JUDGMENT AS TO INSURABILITY OF APPLICANT. 

Where an aplication for a life insurance policy contains a statement as to 
the proposed policy becoming effective from the date of the medical examina- 
tion, “provided the said company in its judgment shall be satisfied as to my in- 
surability on the date of such medical examination, for the amount and on the 
plan and form applied for,” and where the medical examination is promptly made, 
and the applicant recommended by the medical examiner as a good risk, and 
such report is mailed to the company, but never reaches it, and the company 
never knew of such medical examination and report, and never had an oppor- 
tunity of exercising its judgment as to the insurability of the applicant and 
as to the amount, plan, and form of policy applied for until after the death 
of the applicant, the insurance company is without fault, and not guilty of negli- 
gence, even if the application was not sent in promptly by the soliciting agent. 

(For other cases, see Insurance, Dec. Dig. § 130[4].) 





Life] Butterfield v. Springfield Life Ins. Co. 


Harvey, J., dissenting. 
Appeal from District Court, Osage County; Carey E. Carroll, Judge. 


Action by Eva Butterfield against the Springfield Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded, with 
directions. 

Thomas F. Doran, Clayton E. Kline, Harry W. Colmery, and M. F. Cos- 
grove, all of Topeka (H. E. Fullenwider, of Springfield, Ill, of counsel), for 
appellant. 

A. K. Stavley, of Lyndon, for appellee. 


HutcHINSON, J. This is an action in tort brought by the beneficiary named in 
an application for a life insurance policy, after the death of the applicant, for 
damages because of the delay of the insurance company in accepting or reject- 
ing the application. She recovered a judgment in the trial court for the amount 
named in the application, and the insurance company appeals. 

There is no intimation of fraud in the case, but the negligence of the com- 
pany and its agents is the basis for the right to recover. The answer of the 
insurance company is a general denial and special denials as to a cause of action 
in tort surviving the deceased and as to any duty being owing to the deceased 
or any one prior to the acceptance of the application, and an allegation of con- 
tributory negligence. 

The agreed statement of facts shows that Clifford T. Butterfield, a young 
farmer 18 years of age, made application for a policy of life insurance with 
J. W. Dunfield, soliciting agent of the defendant company, on June 15, 1926, 
naming his mother, the plaintiff herein, as the beneficiary; that the applicant 
left the application with the agent, and arranged with him for the payment of 
the first premium; that the agent arranged with the local doctor to make the 
medical examination, and left the blanks with him for that purpose; that on 
June 19, the doctor made the examination, and mailed his report to the com- 
pany at its home office, but it was never received; that the doctor was not a 
regularly appointed examining doctor for the company, but had made some ex- 
aminations for the company, which had been accepted; that the soliciting agent 
was a subagent appointed by the general agent of the company at Wichita, 
and had power, and it was his duty to solicit insurance, take applications, for- 
ward same to the home office, and collect first premiums thereon; that the sub- 
agent placed the application in his pocketbook and held it until September 14, 
1926, which was after the death of the applicant on August 21, 1926, in an auto- 
mobile accident; that the home office of the insurance company knew nothing 
of the application or the medical examination or report until after the death 
of the applicant, the insurance company is without fault, and not guilty of negli- 
of the applicant neither the applicant nor the subagent made any effort to pro- 
cure the issuance of the policy on the application; that no notice of acceptance 
or rejection of the application was given to the applicant by either the company 
or the subagent; that, at the time the medical examination of the applicant 
was made, he was in good physical condition, free from disease or physical de- 
fects, not engaged in any hazardous occupation, and was recommended as a risk 
by the medical examiner. 

_ The application and subagent’s receipt for first premium are set out in full 
in the abstract, and the concluding part of the application contains the following 
statement of the applicant’s understanding of the situation: 

“It is understood and agreed (1) that if the entire amount of the first annual 
semi-annual, quarter-annual, or monthly premium, as selected by me under the 
statement numbered ‘7’ on the insurance herein applied for, is not paid at the 
time of making this uate ition, there shall be no liability on the part of the said 
Company under this application unless nor until a policy shall be issued and 
manuz lly delivered to me and the entire amount of such first premium thereon 
actually paid during my lifetime and while I am in good health; and (2) that 
if the entire amount of such first premium is paid to the said Company's Agent 
at the time of making this application, the insurance (subject to the provisions 
of the said Company’s policy applied for) shall be effective from the date of 
my medical examination therefor and such a policy shall be issued and delivered 
to me or to my legal representative, provided the said Company in its judgment 
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shall be satisfied as to my insurability on the date of such me@ical examination, 
for the amount and on the plan and form applied for.” 

The receipt for the first payment, signed by the subagent, and given the 
applicant, contained provisions substantially the same as those above quoted 
from the application. 

The questions involved in this case are presented by both parties under 
three headings: First, the right of the beneficiary to maintain the action and 
recover; second, the duty of the defendant company with reference to prompt 
action upon the application; and, third, contributory negligence. The second ard 
third points are in many places and features considered together. 

The appellee does not rely upon an implied contract and a breach thereof, 
but relies wholly upon the tort theory. To recover on acount of negligence, 
there must be a breach of some duty. That duty, appellee maintains, was to act 
promptly upon the application. 

“In every case involving negligence there are necessarily three elements es- 
sential to its existence: (1) The existence of a duty on the part of defendant 
to protect plaintiff from the injury; (2) failure of defendant to perform that 
duty; and (3) injury to plaintiff from such failure of defendant.” 29 Cyc. 419, 
420. 

Of course, there is always a moral duty to act promptly in all business 
transactions, but that cannot be made the basis of a legal obligation for damages. 
it must be a legal duty. Misselhorn v. Mutual Reserve Fund Life Ass’n (C. C.) 
30 F. 545, Then, if “there is a legal duty, there must be a failure or neglect 
on the part of the defendant to perform that duty. 

Instead of considering these subjects in the order in which they were pre- 
sented in the briefs, let us consider, first, this question of breach or neglect of 
duty, for, if there should be no neglect or breach of duty on the part of the de- 
fendant, it would be unimportant as to whether or not the beneficiary named 
in the application is the proper party to maintain the action, and also whether 
or not an insurance company is liable in tort for any such failure or neglect. 
The application in this case stated that the policy should be effective from the 
date of the medical examination, subject to the provisions of the policy appiied 
for, and “provided the said company in its judgment shall be satisfied as to my 
insurability on the date of such medical examination for the amount and 
on the plan and form applied for.” The company has never to this date had an 
opportunity of exercising its judgment with reference to the insurability of the 
applicant nor as to the amount, the plan, or the form of policy applied for, and 
without any fault on its part, as shown by the stipulation. It cannot be said 
the examination by the local medical examiner is the exercise of such judgment 
referred to in the application. He could have nothing to do with amount, 
form, or plan of the policy and the provisions of the policy applied for in con- 
nection with the insurability of the applicant. Besides, the stipulation nowhere 
states or even indicates that the report’ of the local medical examiner was final 
on conclusive on that subject, or intended to be such. Almost identical provisions 
were contained in the application involved in the case of Raymond v. National 
Life Ins. Co. (Wyo.) 273 P. 667, where it was recently held: 

“Application for insurance, reserving in insurance company right to addition- 
ally investigate application after local medical examiner has made his report, and 
to approve or reject application on further information, held merely offer for 
insurance on certain terms under which insurance was to be effectiye from date 
of medical examination, in event final acceptance occurred.” Syl. par. 4. 

Such provision in an application calls for an exercise of judgment, or at 
least an opportunity for such exercise of judgment. 

“Where a written application for insurance is made out on one of the regu- 
lar blanks of an insurance company, which provides that no liability shall 
attach until the application has been approved by the home office, and the ap- 
plication, together with the premium, is delivered to the insurance agent, and 
before the application has been approved by the home office the property in- 
sured is destroyed by fire held that the insurance company is not liable tor 
loss occurring before such approval.” Pickett v. German Fire Insurance Co.. 
39 Kan. 697, Syl. 18 P. 903. 

“The effect of a clause that a life insurance policy shall not take effcct 
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unless the applicant is in good health at the time of its delivery is to protect 
the company against a new element of risk through a change in the appli- 
cant’s condition arising after the company’s investigation had been made.” Priest 
y. Kansas City Life Insurance Co., 116 Kan. 421, Syl. par. 5, 227 P. 538. 

Now what was the opportunity for the exercise of judgment in this case? 
and, if no opportunity, then whose fault was it? The stipulation states: 

“That at about the time of taking the application, said Dunfield delivered a 
blank form for medical report to Dr. G. B. Kierulff and directed him to make 
a physical examination of said Butterfield and to forward the same by mail 
to the home office of the Springfield Life Insurance Company at Springfield, 
Illinois; that Dr. Kierulff was not a regularly appointed examining doctor for 
the Springfield Life Insurance Company, but had made some examinations 
for said company, which had been accepted by the company; that on or about 
the 19th day of June, 1926, said Clifford T. Butterfield went to the office of 
Dr. Kierulff and said Dr. Kierulff examined said Clifford T. Butterfield for in- 
surance, found him to be in good health, filled out the form of report for such 
examination as submitted to him by Dunfield, and recommended Butterfield 
as a good risk; that thereafter and on the same day the examination was made, 
Dr. Kierulff placed said medical examination report which he had filled out in 
one of his own envelopes, duly stamped and addressed same to Springfield Life 
Insurance Company, whose home office is in Springfield, Illinois, and placed 
same in the United States Post Office at Melvern, Kansas, pursuant to in- 
structions given by Dunfield; that this medical report forwarded by Dr. Kierulff 
was never received at the home office of the Springfield Life Insurance Com- 
pany; * * * that the home office of said company knew nothing whatever 
of this application for insurance, or of Dr. Kierulff’s medical report, until after 
it had received requests for blank forms for proof of death from the plaintiff; 
* * * that at the time said application was taken and said medical examina- 
tion was made, said Butterfield was a young man eighteen years of age, in good 
physical condition, free from disease or physical defects; that he was not en- 
gaged in any hazardous occupation, being a farmer; and that he had been 
recommended as a risk by said medical examiner.” 

Under this stipulation there can be no dispute as to the company itself and 
the local medical examiner being without fault with reference to failure of 
opportunity to exercise judgment on the question of the applicant’s insura- 
bility and as to the amount, plan,.and form of the policy applied for. In the 
case of Lamb v. Mechanic’s Ins. Co., 122 Kan. 352, 252 P. 213, it was held in 
the syllabus: 

“The facts considered in an action against an insurance company for a 
sum of money within the amount of insurance stated in an application for 
insurance which was taken by a soliciting agent and duly mailed to the com- 
pany, but which was lost in transit, and held, the company is not liable.” 

In the opinion it was said: 

“That office had no occasion to communicate with the agent respecting 
an application which it did not know existed. Its silence was without fault, and 
did not involve delay. The agent was not guilty of delay in forwarding the 
application, the home office was not ‘guilty of delay in approving or rejecting 
the application, and cases dealing with liability consequent upon delay are not 
helpful.” Page 354 of 122 Kan. (252 P. 214). 

In the case of Evans v. International Life Ins. Co., 122 Kan. 264, 252 P. 
266, the insurance company was held not to be negligent, where a delay was 
caused by the making of an incorrect entry by the medical examiner in his re- 
port to the company, which report had to be corrected before being approved. 
See, also, Raymond v. National Life Ins. Co., supra. Under these authorities, 
the stipulation in the case, and the agreement to submit the medical examina- 
tion to the judgment of the company before the arrangement could be effective, 
there can be no doubt, as was said in the Lamb Case, supra, that the company 
was “without fault” and was “not guilty of delay.” 

But it is urged by the appellee that the soliciting agent was guilty of 
delay, and, if he had promptly sent in the application, then, perhaps, or probably, 
the company, after waiting a while for the receipt of the medical report, would 
have made an inquiry as to the delay in receiving the medical report. This 
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is too contingent to use as a basis for a tort. The fault or neglect, whatever 
it is, must be the proximate cause of the injury. Omitting the contingencies, 
what could the company have done in the way of exercising its judgment as 
to the insurability of the applicant, as provided in the application and receipt, 
if the agent had sent in the application promptly when there was no medical 
report at hand? It could have done nothing along that line without the medi- 
cal report. Any further or different answer must be speculative, and not a 
proper basis for a tort. We conclude that the company and the medical ex- 
aminer were without fault in the matter of affording an opportunity for the 
exercise of judgment by the company as to the insurability of the applicant, 
as understood and stated in the application and receipt, and without a breach 
or neglect of duty there can be no liability in tort. 

Having reached this conclusion, there is no purpose in considering the other 
well-argued and presented features of the case. 

The judgment is reversed, and the cause remanded, with instructions to 
render judgment for defendant. 

Harvey, J., dissents. 

INTER-SOUTHERN LIFE INS. CO. v. HUGHES’ COMMITTEE. 
Court of Appeals of Kentucky. May 24, 1929. 
17 Southwestern Reporter (2d) 743. 

3. INSURANCE—JUDGMENT FOR INSURED WAS PROPERLY CREDIT- 
ED WITH AMOUNT PAID INSURED AND HIS COMMITTEE UNDER 
INVALID COMPROMISE AGREEMENT. 

Judgment for insured under disability clause of life insurance policy held 
properly credited with amount paid to insured and his committee jointly as con- 
sideration for compromise agreement which was held invalid, since insured’s estate 
was enriched by such amount and his estate was responsible to insurer to extent of 
this enrichment. 

(lor other cases, see Insurance, Dec. Dig. § 666.) 

Appeal from Circuit Court, McCracken County. 

Action by Eppy C. Hughes’ Committee against the Inter-Southern Life Insur- 
ance Company. From the judgment, defendant appeals, and plaintiff takes cross- 
appeal. Affirmed on both original and cross appeals. 

Wheeler & Hughes, of Pudacah, and Julien Erwin, of Louisville, for appellant. 

W. A. Berry and A. §. Gardner, both of Paducah, for appellee. 

DirtzMaNn, J. This is the second appeal of this case. The opinion on the first 
appeal is reported in 224 Ky. 405, 6 S. W.(2d) 447, where a full statement of the 
facts involved may be found. On the return of this case to the circuit court, the 
appellant filed an amended answer, in which it sought a cancellation of the policy 
involved, on the ground that it had been procured by fraud. The fraud alleged con- 
sisted in the claimed falsity of certain answers given by the insured in the applica- 
tion he made for this insurance policy. Not only did the appellant aver that these 
answers were false, but also that they were known by the insured at the time he 
made them to be false. On motion of the appellee the allegations concerning this 
fraud and the application were stricken from the amended answer. The case was 
thereupon submitted for judgment on the pleadings and proof taken before the first 
appeal, whereupon the court entered judgment for the appellee in accordance with 
the directions laid down by this court in the previous opinion, but credited that 
judgment by the $700 paid the appellee’s former committee by the appellant as con- 
sideration for the compromise agreement which was held invalid on the first appeal 
of this case. The appellant has appealed from this judgment and the appellee has 
taken a cross-appeal from so much of the judgment as credited the amount due 
from the appellant by the $700. 

Appellant insists that it had a right to amend its answer as it undertook to do 
by virtue of this expression in the opinion on the former appeal: “If the parties 
should see proper to amend their pleadings, they ought to be given the right to do 
so, so that the entire controversy may be determined at one time.” ae 

Appellant, however, has taken this expression out of its context. Earlier in 
the opinion this court, after an elaborate discussion of the claimed effect of the 
alleged false statements in the application for the insurance policy here involved, 
said: “We have reached the conclusion, therefore, that the appellant cannot rely in 
this answer on the alleged false statements in the application.” 
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That opinion held that the alleged compromise between the appellee’s then com- 
mittee and the appellant was invalid and void, first, because of lack of authority on 
the part of the committee to make the settlement, and, secondly, because the settle- 
ment was an improvident one, in that the insured possessed valuable rights under 
the policy which the committee should not have bartered away for so small a con- 
sideration. 

[1, 2] On the cross-appeal there prosecuted the court directed in that opinion 
that a judgment be entered for the appellee for the “disability benefits’ which the 
policy provided for, whatever they might be. The court was unable to state exactly 
what they were, since the policy was not then before it and some contention was 
made about the correctness of the allegations in the petition in this regard. It is 
obvious, then, that the original appeal directly involved the validity of this policy 
and the opinion must be taken as upholding its validity. Under the law of the 
case that opinion is now binding on the second appeal. That part of the opinion 
which appellant relies upon as a basis for his attempted amendment to his answer, 
again bringing into question the validity of the policy taken in its context, plainly 
meant only that the parties could amend their pleadings to show what was due ap- 
pellee for “disability benefits” under the policy. As stated, the court was unable to 
determine that question on the former appeal, since the policy was not before it. 
The petition had alleged certain benefits to be due. These allegations were ques- 
tioned. It was possible that when the policy was produced these allegations of 
the petition would not be sustained and for that reason the parties were given the 
right to amend in order that this branch of the controversy might be fully deter- 
mined. But it was not meant that the parties could again inquire into the validity 
of the policy, since a decision of that question was basic to the former opinion. It 
therefore follows that the court correctly struck from the answer the defense relied 
upon and correctly entered judgment for the appellee. 

[3] On the cross-appeal the judgment must also be affirmed. The $700 was 
paid to the appellee and appellee’s then committee jointly and the estate of the ap- 
pellee was enriched by this amount. Appellee’s estate is, under the facts of this 
case, responsible to appellant to the extent of this enrichment (see Stone, Commit- 
tee, etc., v. Cromie, 87 Ky. 173, 7 S. W. 920, 10 Ky. Law. Rep. 19), and so the 
court did not err in crediting the amount due appellee from appellant by this $700. 

The judgment is affirmed on both the original and cross appeals. 


STEWART vy. CONTINENTAL CASUALTY CO. 
Court of Appeals of Kentucky. May 24, 1929. 
17 Southwestern Reporter (2d) 745. 

1. INSURANCE—LIFE POLICY CALLING FOR PREMIUMS FROM IN- 
SURED’S WAGES MUST BE CONSIDERED AS WHOLE AND CON- 
STRUED AGAINST INSURER. 

Life policy providing for payment of premium in installments from insured’s 
wages should be considered as a whole, and construed most strongly against insurer. 
(For other cases, see Insurance, Dec. Dig. §§ 146[1], 146[3].) 

2. INSURANCE—INSURED WHO LEAVES WITH PAYMASTER SUFFI- 
CIENT SUM FOR PREMIUM INSTALLMENTS MAY RELY ON PAY- 
MASTER’S MAKING PROPER DEDUCTIONS AND REMITTANCE UN- 
DER PAYMASTER’S ORDER. 

_ When it appears that paymaster was given a sufficient sum for payment of pre- 
mium installments due on insurance policy, made payable from installments to be 
deducted from insured’s wages by paymaster under paymaster’s order, insured is 
authorized to rely on that official’s making proper deductions and remittance. 

(For other cases, see Insurance, Dec. Dig. §360[4].) . 


4. INSURANCE—LIFE POLICY WITH PREMIUMS PAYABLE UNDE 
PAYMASTER’S ORDER, MAKING PAYMASTER’S DEDUCTION 
FROM WAGES AT INSURED’S RISK, LAPSED WHERE FULL WAGES 
WERE PAID INSURED. 

Life policy calling for payment of premiums in installments, for which insured 
gave paymaster’s order to his employer providing for termination without notice in 
case of default in payment of prior installment, and that action of paymaster in de- 
ducting installments from wages was entirely at insured’s risk, held to lapse at time 
ot isured’s death, for nonpayment of premium, where no payments were made to 
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insurance company by paymaster and insured had collected total amount of wages 
each month without deductions being made. 
(For other cases, see Insurance, Dec. Dig. §360[4].) 


5. INSURANCE—AWARD OF ADDITIONAL WAGES AFTER EM- 
PLOYEE’S DEATH HELD NOT SUBJECT TO DEDUCTIONS FOR PRE- 
MIUMS TO REINSTATE LAPSED POLICY PAYABLE FROM EM- 
PLOYEE’S WAGES. 

Award to employee of additional wages after his death under rate board’s de- 
cision upon wage dispute held not subject to deductions for payment of premiums, so 
as to prevent lapse of policy before date of insured’s death, under provisions of pay- 
master’s order given by employee to employer permitting reinstatement by subse- 
quent payment of premiums. 

(For other cases, see Insurance, Dec. Dig. §360[4].) 

Appeal from Circuit Court, Greenup County. 

Action by Elizabeth Stewart against the Continental Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

Allan D. Cole, of Maysville, and J. D. Atkinson, of Greenup, for appellant. 

Thomas E. Nickel, of Greenup, for appellee. 

McCanpbiEss, C. J. On November 21, 1917, the Continental Casualty Company 
issued an insurance policy of $1,000 on the life of Bastin Stewart and payable to 
Elizabeth Stewart as beneficiary. Stewart was an employee of the Chesapeake & 
Ohio Railway Company, and in the application the following stipulation appears: 
“T agree to pay for my said policy an annual premium of $44.00 in five installments 
of $8.80 each. If paymaster’s order is given to provide for the payment of these 
installments I agree to pay them as therein provided and do hereby make such order 
a part of my contract with the company. * * * The amount of my said premium is 
$44.00 and I have agreed to pay in five installments as follows: $8.80 from my wages 
for the month of December 1917; $8.80 from my wages for the month of January 
1918; $8.80 from my wages for the month of February 1918; $8.80 from my wages 
for the month of March 1918; $8.80 from my wages for the month of April 1918.” 

Simultaneously with the application insured executed a paymaster’s order to his 
employer which provided, inter alia: “This order is given to provide for the pre- 
mium thereon which you are authorized and requested to take from my wages in 
installments as hereinafter designated, pay to the company for me and charge against 
my pay account for services rendered or to be rendered to my employer on whom 
this order is drawn. If for any reason whatever you fail to make deduction of any 
installment from the wages of the period hereinafter designated for that purpose, 
you are further authorized and requested at the option of the company to deduct 
and pay the defaulted installment from any of my subsequent wages. I understand 
and agree as to the duration of my said insurance: (1) That my said policy after 
taking effect so continues until the expiration of the period hereinafter designated 
for the deduction of the last installment of premium unless I sooner cease to be 
in the service of my present employer, or unless default be made in the payment of 
any prior installment, in either of which events my insurance shall at once ter- 
minate without notice except as it may be continued in force by reason of premium 
previously paid; (2) * * * That premium if payable in five installments the pay- 
ment of the first, second, third, fourth and fifth installments shall continue my pol- 
icy in force for respective periods of two, two, two, three and three months, all 
such periods to be computed successively from the date of the policy; (3) That the 
action of the paymaster in deducting these installments from my wages is entirely 
at my risk; (4) That should my policy lapse at any time by reason of nonpayment 
of any installment and premium afterwards be paid then such payment shall re- 
instate my policy only as provided therein.” (Our italics.) 

The policy contains the following provision: “3. If default be made in the pay- 
ment of the agreed premium for this policy, the subsequent acceptance of a premium 
by the company, or by any of its duly authorized agents shall reinstate the policy, 
but only to cover loss resulting from accidental injury thereafter sustained.” 

Stewart remained in the employ of the Chesapeake & Oh‘ Railway Company 
until the 16th day of February, 1918, when he was killed in the line of his duty. 
Proofs of death were duly made out and presented and demand made for payment 
of the policy, which was refused, and in proper time this suit was filed to recover 
thereon. The defense is that the policy lapsed for nonpayment of premium; it 
being admitted that no payments were made of any installment premiums to the 
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company by the paymaster; it being further admitted that Stewart collected all that 
was due him on each monthly wage without any deductions being made for the 
payment of the installment premium by the paymaster. Except it does appear a 
controversy existed at the time between the Director General in charge of railways 
and the employees as to the wage schedule, and that this was adjusted later and $45 
additional placed to the credit of Bastin Stewart several months after his death. 

The jury returned a directed verdict for the defendant, and plaintiff appeals. 
The parties to be referred to hereafter as appellant and appellee. 

[1, 2] Appellant calls attention to the following stipulation in the paymaster’s 
order: “The action of the paymaster in deducting the installment from my wages 
is entirely at my risk,” and also to the wording of that stipulation as it appeared 
in the paymaster’s order attached to the policy of the same company in Pritchett 
y. Continental Casualty Co., 117 Ky. 923, 80 S. W. 181, 25 Ky. Law Rep. 2064: “I 
agree that failure to deduct any of the above installments by said paymaster, from 
any cause, is at my risk.” And argues that as originally written the stipulation was 
intended to cover negligence upon the part of the paymaster in failing to act, and that 
as now written it means the insured assumes the risk of all affirmative action upon 
the part of the paymaster, such as loss or embezzlement of the funds actually de- 
ducted by him, but not of failure to make such deductions; the conclusion being 
that, as Stewart’s wages were in the hands of the railway company and were sub- 
ject to the control of the paymaster, the failure of the latter to deduct the premium 
installments as they matured could not be relied upon by the insurer as a defense 
unless it gave reasonable notice to the insured of its failure to collect same. In con- 
sidering this argument we must remember that the policy is to be construed as a 
whole and that the first stipulation in the paymaster’s order, quoted supra, ex- 
plicitly provides for a termination of the policy without notice in case of default 
in the payment of a prior installment. : 

In construing such policies most strongly against the insurer, as we must, 
when it appears that the insured has left with the paymaster a sufficient sum for 
for the payment of the installments he is authorized to rely on that official making 
the proper deductions and remittance and we so held in the Pritchett Case, supra. 
To the same effect, see Fidelity & Casualty Co. v. Johnson, 72 Miss, 333, 17 So. 2, 
30 L. R. A. 206; National Benefit Ass’n. v. Jackson, 114 Ill. 533, 2 N. E. 414; John- 
son v. Standard Life, etc., Co. (Tex. Civ. App.) 97 S. W. 831; Pacific Mutual Life 
Ins. Co. v. Walker, 67 Ark. 147, 53 S. W. 675. In the leading case of Lyon v. 
Travelers’ Ins. Co., 55 Mich. 141, 20 N. W. 829, 54 Am. Rep. 354, the rule being 
thus stated: “But the insured, in a case like this, when he has provided for the 
payment when due, and the premium made is in the possession of the defendant or 
under its control, payment will be deemed to have been made, until the insured is 
notified by the defendant to the contrary.” Certainly notice would be necessary to 
negative the presumption of payment in such a case, if indeed the presumption is 
not conclusive. 

_ [3] However, the above ruling applies only to cases in which the insured has 
left a sufficient amount of his wages with the paymaster for the payment of the 
premium, and can have no application to the case at bar. Here the insured was is- 
sued a policy which was carried in force from November 21, 1917, to January 1, 
1918, on his agreement for the first installment of the premium to be deducted from 
his December, 1917, wages, but on which he did not pay one cent. Nothing was 
deducted therefor from his December or any subsequent wages, and nothing was 
left with the paymaster for that purpose. True the railway company at some time. 
during those months owed him something for labor. Also it is true that the pay- 
master’s order was retained by it. But that order was not formally accepted, and 
unless and until the premium was deducted the insured could legally assign all his 
wages to a third party or collect them himself, and in fact did so do, leaving noth- 
ing in the hands of the paymaster for the payment of the premium. Under such 
circumstances, no liability was incurred by either the railway company or the pay- 
master. Inter-Ocean Casualty Co, v. Dunn. 219 Ky. 103, 292 S. W. 742; Henry 
Clay Fire Ins. Co. v. Denker’s Ex’x, 218 Ky. 68, 290 S. W. 1047; Wallins Creek 
Collieries Co. v. Saylor, 214 Ky. 206, 282 S. W. 1095. And under the express 


terms of the stipulation above quoted the policy terminated on the Ist of January, 
1918, without notice. 


We have held that in cases of this character “the paymaster is agent for both 
Parties; the agent of the insured to pay over the agreed amount from his wages as 
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it becomes due and the agent of the insurer in remitting the payment to the home 
office.” Continental Casualty Co. v. Jasper, 121 Ky. 77, 88 S. W. 1078, 28 Ky. Law. 
Rep. 53. However, in that case recovery was denied because no installment was de- 
ducted or remitted. True it appears that notice of the default was there given, but 
no stress was laid on that fact. 

The exact question was raised under somewhat similar circumstances in Bane 
v. Travelers’ Ins. Co., 85 Ky. 677, 4 S. W. 787, though in the record of that case 
it does not appear that the policy contained a provision for the policy to terminate 
without notice upon default in the payment of an installment premium, a policy 
much more favorable to the insured than the one we have under consideration. In 
that case the January and February installments were deducted and paid, carrying 
the policy to the 10th of May. Insured did not work during March and April and 
no installments were paid during that period. He began work again on the Ist of 
May and on the 10th of May the company owed him over $10. He continued to work 
until May 28th, when he was killed. At that time the company owed him $47. The 
company had not given him any notice of default in payment of the March and 
April premiums, and it was argued that the third installment which was due March 
10th should have been paid out of his May wages, $10 of which was due on May 
10th, the date to which the February payment had carried the policy in force, or at 
any rate that the paymaster’s order was binding on the drawer as a common-law 
order, as it imported an indebtedness by him to the insurance company, and as the 
company neither returned the order to him nor notified him of its nonpayment it 
had waived the right of forfeiture of the policy. The court considered the ques- 
tion very carefully and reached the conclusion that the paymaster was not authorized 
to deduct the third installment of the premium from the insured’s May wages and 
turned the case on whether insured was entitled to notice of default in the pay- 
ment of the March and April installments. It reached the conclusion that he was 
not entitled to such notice, and continued: “It was his duty, if he desired to con- 
tinue the policy, to have paid the installments, and his failure to do so terminated 
the liability of the company. It is really a misnomer to say that the policy in this 
instance was forfeited by the nonpayment of the premium, The insurance, by the 
express terms of the policy, ceased because of such nonpayment. The payment of 
the premium was a condition precedent to the continuation of the risk, and even a 
court of equity will not interfere to release one from the consequences of such a 
failure. The order in this case, in view of the circumstances, did not bind the drawer 
personally, and with a cessation of the policy the entire contract was at an end.” 

[4] As suggested supra, the provisions of the policy under consideration are 
less favorable to the insured than was the one in the Bane Case, and construing all 
of these provisions together, it is clear that the policy in contest terminated on the 
Ist of January, 1918, and was not in effect at the time of the injury. See, also, 
Standard Accident Ins. Co. v. Smith, 184 Ky. 155, 209 S. W. 848; Geddes v. Ann 
Arbor Railroad Employees’ Relief Ass’n, 178 Mich. 486, 144 N. W. 828; Employ- 
ers’ Liability Assur. Corp. v. Rochelle, 13 Tex. Civ. App. 232, 35 S. W. 870. 

[5] It is finally argued that, in view of the rate board’s decision upon the wage 
dispute rendered several months after the insured’s death, he was awarded $45 
additional wages, and this sum was in the paymaster’s hands and should have been 
utilized in the payment of premiums. These wages were not in the hands of the 
paymaster during insured’s lifetime and were not subject to deductions. 

Wherefore the judgment is affirmed. 


DOLAN v. METROPOLITAN LIFE INS. CO. (No. 11048.) 
Court of Appeal of Louisiana. Orleans. June 24, 1929. 
123 Southern Reporter 379. 

1. INSURANCE—TESTIMONY OF INSURER’S MANAGER, WHO HAD 
BEEN IN CHARGE OF OFFICE ONLY FOUR MONTHS, RELATIVE 
TO CUSTOM IN METHOD OF CHANGING BENEFICIARIES, HELD 
INADMISSIBLE. ee 
In action on life insurance policy, in which defendant contended plaintiff 

was not beneficiary, and issue was whether change of beneficiary was made by 

rider attached to policy, testimony of defendant’s manager, who had only in 
charge of office for about four months, relative to custom of changing bene- 
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ficiaries by having beneficiary’s name stamped on policy instead of by rider, 
held inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 648[1].) 


2. INSURANCE—UNDER PROVISIONS OF LIFE POLICY, RIDER AT- 
TACHED TO POLICY HELD SUFFICIENT TO CONSTITUTE LEGAL 
CHANGE OF BENEFICIARY. 

Under terms of life policy governing change of beneficiary, rider properly 
approved by company and attached to policy, /ield sufficient to constitute legal 
change of beneficiary, there being nothing in policy requiring change of bene- 
ficiary to be stamped thereon. 

(For other cases, see Insurance, Dec. Dig. § 587.) 


3. INSURANCE—EVIDENCE HELD TO SHOW THAT THERE WAS 
CHANGE OF BENEFICIARY, MAKING POLICY PAYABLE TO PLAIN- 
TIFF. 

In action of life policy, in which defendant contended that plaintiff was 
not beneficiary, evidence held sufficient to show that there was change of bene- 
ficiary, policy having been issued payable to estate of insured, and that policy 
was payable to plaintiff as beneficiary at time of insured’s death. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


5. INSURANCE—IN ACTION ON LIFE POLICY, PLAINTIFF’S EVIDENCE 
ESTABLISHED PRIMA FACIE CASE AS TO GOOD HEALTH OF IN- 
SURED. 

In action on life insurance policy, plaintiff's evidence held sufficient to es- 
tablish prima facie case that insured was alive and in sound health when policy 
was issued, and that he had not been attended by physician for serious disease 
for two years before date of issuance of policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


6. INSURANCE—IN ACTION ON LIFE POLICY, EVIDENCE HELD IN- 
SUFFICIENT TO SHOW EXISTENCE OF PRIOR POLICY ON LIFE 
OF INSURED. 


In action on life insurance policy, evidence of defendant held insufficient 
to show existence of prior policy on life of insured, where policy itself, which 
was best proof, and which, if in existence at all, was in possession of defend- 
ant, was never offered in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

7. INSURANCE—PUBLIC POLICY DOES NOT PREVENT INSURED 
FROM TAKING OUT LIFE POLICY DESIGNATING STRANGER AS 
BENEFICIARY, AND PERMITTING BENEFICIARY TO PAY PRE- 
MIUMS. 


There is nothing in law of public policy which would prevent insured from 
taking out life insurance policy and designating stranger as beneficiary, and on 
his inability to pay premiums permitting beneficiary to pay them. 

(For other cases, see Insurance, Dec. Dig. § 119.) 

8. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW BENEF- 

CIARY HAD NO INSURABLE INTEREST IN INSURED’S LIFE, 

THOUGH NOT RELATED TO HIM. 


In action on life policy, evidence held insufficient to show that beneficiary 
had no insurable interest in life of insured, though not related to him, where 
insured had lived with beneficiary and her son for five years, and knew of ex- 
istence of policy; there being no evidence to show that policy was taken out by 
beneficiary, and not by insured. 

(For other cases, see Insurance, Dec. Dig. § 665[1].) 


9. INSURANCE—EVIDENCE HELD INSUFFICIENT TO SHOW INSURED 
WAS 53 YEARS OLD, INSTEAD OF 32, AS GIVEN IN CORRECTED 
POLICY. 


In action on life insurance policy, evidence held insufficient to rebut plair- 
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tiff’s proof as to age of insured; defendant’s contention being that insured was 
53 years of age, instead of 32, as given in corrected policy. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Janvier, J., dissenting. 

Appeal from Civil District Court, Parish of Orleans; Porter Parker, Judge 

Action by Mrs. Margaret Dolan, widow of Edward Dolan, against the Metro- 
politan Life Insurance Company. Judgment for plaintiff, and defendant appeals. 
Affirmed. 

Spencer, Gidiere, Phelps & Dunbar, of New Orleans, for appellant. 

Bernard Cunniffe and Irwin F. Williams, both of New Orleans, for appellee. 

Hiccrns, J. Plaintiff, as beneficiary, sued defendant life insurance company upon 
a life insurance policy on one Frank Lacaze. The policy was _ issued 
on February 2, 1925, and payable to the estate of the insured, but subsequently, 
plaintiff contends, was made payable to plaintiff as beneficiary, upon application 
of insured, concurred in by the insurance company. The insured died in the 
city of New Orleans on April 26, 1925. 

At the time the policy was originally issued, the age of the insured was 
given as 40 years, but thereafter there was a correction of the age to read 
32 years; the correction being stamped on the policy. 

The defendant resisted the claim on several grounds as follows: 

First. That plaintiff was not the beneficiary of the policy. 

Second. That the policy contains the following provisions which were con- 
ditions precedent to defendant’s liability: 

“Tf (1) the insured is not alive or is not in sound health on the date hereof: 
or if (2) before the date hereof the insured has been rejected for insurance 
by this or by any other company, order or association, or has, within two years 
before the date hereof been attended by a physician for any serious disease or 
complaint, or before said date has had any pulmonary disease, or chronic bronchitis, 
or cancer, or diseases of the heart, liver or kidneys, unless such rejection, medical at- 
tention or previous disease is specifically recited in the ‘space for indorsements’ on 
page 4 in a waiver signed by the secretary; or if (3) any policy on the life of in- 
sured hereunder has been previously issued by this company and is in force at the 
date hereof, unless the number of such prior policy has been endorsed by the com- 
pany in the ‘space for indorsements’ on page 4 hereof (it being expressly agreed that 
the company shall not, in the absence of such indorsement, be assumed or held to 
know or to have known of the existence of such prior policy and that the is- 
suance of this policy shall not be deemed a waiver of such last mentioned 
condition), then, in any such case, the company may declare this policy void, and 
the liability of the company in the case of any such declaration or in the case of 
any claim under this policy shall be limited to the return of the premiums paid on 
the policy, except in the case of fraud, in which case all premiums will be forfeited 
to the company.” 

Third. That plaintiff had no insurable interest in the life of the insured, 
not being related to the insured in any manner. 

Fourth. And in the alternative that, as the insured was 53 years of age, 
instead of 32, the case be remanded to the district court for proof of the amount 
that would be due under such circumstances. 

We shall dispose of the issues presented in the above order. 

[1-3] I. Plaintiff and her son both testified that, after the policy had been 
issued and was in the possession of the insured and beneficiary, who lived 
in the same house, the insured filled out a writ of application for change of 
beneficiary to plaintiff and delivered the policy with the application to the com- 
pany’s agent, Mr. Sanford, to have the change of beneficiary approved by the 
company: that in due course the policy was returned, with a rider designating 
plaintiff as beneficiary. Upon the death of the insured, the policy, with the 
rider attached, was delivered to the defendant: but, after the company had 
declined to pay the claim, it returned only the policy without the rider, not- 
withstanding repeated demands that the rider be also returned. 

To rebut this evidence the defendant offered John R. Manasa, manager 
of the defendant’s office at New Orleans, who, over objections of plaintiff's 
counsel, was permitted to testify as to the custom of the company in the change 
of beneficiaries on policies, by having the beneficiary’s name stamped on the 
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policy, instead of a change by a rider attached to the policy. On cross-examina- 
tion this witness admitted that he had only been in charge of the office at New 
Orleans for about four months. We believe the objection of plaintiff's counsel 
is well taken, the issue being whether or not, through its agent, with the ap- 
proval of the secretary or president of the company, change of beneficiary was 
made by a rider attached to the policy in question. It is to be noted that 
Mr. Sanford, whom plaintiff and her son testified is the agent that handled 
the change of beneficiary on the policy, was never called as a witness by de- 
fendant to rebut this evidence. We do not find anything in the policy that pro- 
yides that the change of beneficiary must be stamped on the policy, and are 
of the opinion that, if a rider, properly approved by the company, was attached 
to the policy, it would be a legal change of beneficiary within the provisions 
of the policy. The provision governing the change of beneficiary, as found in 
the policy, reads as follows: ; 

“This policy constitutes the entire agreement betweey the company and 
the insured, the holder and owner hereof. Its terms cannot be changed, or its 
conditions varied, except by the express agreement of the company evidenced 
by the signature of its president or secretary. Therefore, agents (which term 
includes also managers and assistant managers) are not authorized and have 
no power to make, alter or discharge contracts, to waive forfeitures or to re- 
ceive premiums on policies more than four weeks in arrears, or to receipt for the 
same. * * *” 

The court finds that the preponderance of evidence is with the plaintiff on 
the question of changing the beneficiary. 

[4, 5] Il. We pass to a consideration of the provisions of the policy which 
were conditions precedent to defendant’s liability. 

Plaintiff proved, by herself and her son, that the insured had lived with 
them for about five years, and that he had always been in good health, except 
for minor ailments. 

Dr. W. E. Vanzant, witness for plaintiff, testified that he had examined 
the deceased, on or about April 19, 1925, and diagnosed his case as inflammation 
of the stomach and bowels; that he had treated him for five or six days, and 
during that time found no evidence of chronic myocarditis, having examined 
his lungs and heart with a stethoscope. 

To rebut this evidence defendant sought to introduce in evidence records 
of the Charity Hospital tending to prove that one Frank Lacaze, age 57, had 
been admitted to the hospital on March 1, 1923, for treatment and operation 
for hernia, and that he remained in the hospital 18 days; and also. Charity Hos- 
pital report that one Frank Lacaze, aged 52, had been admitted to the hospital 
September 26, 1923, and his ailment diagnosed as chronic myocarditis; also 
report that Frank Lacaze. age 53, had been admitted to the hospital on April 
25, 1925, suffering from dysentery. The reports were certified by the superin- 
tendent as being true and correct copies of the record on file at the Charity 
Hospital. Counsel for plaintiff objected to introduction of these reports, on 
the ground that there had not been any foundation laid to connect them with 
the insured. The district judge admitted this evidence, letting it go to the effect, 
and stating that it was the weakest kind of evidence. 

We are of the opinion that the objection should have been sustained and 
this evidence ruled out, first, on the ground that it was not properly connected 
with the insured; and, second, because the reports were hearsay. See Act 242 
of 1912 and Act 267 of 1928. We have, therefore, reached the conclusion that 
the plaintiff has established a prima facie case that the insured was alive and 
in sound health on the date the policy was issued, and that he had not been 
attended by a physician for any serious disease or complaint for two years prior 
to the date of issuance of the policy. 

[6] It is contended by the defendant that there had been previously issued 
by the defendant company a policy in force on the date of the policy sued upon, 
on the life of the insured, and that under the provisions of the policy it was 
necessary that the number of such prior policy be indorsed by the company in 
the space provided on page 4 of the policy for that purpose; otherwise, the sub- 
sequent policy would be void, and the premiums paid on account of the policy 
be returned. The only evidence in the record showing that there had been a 
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prior policy issued by the defendant company on the life of the insured was 
the testimony of Mrs. Agnes Scully, niece of the deceased, to the etfect that 
she had a smali policy on che lite or the insured. it was Only ON CroSs-cxamina- 
tion of this witness that it was brought out that the policy was issued by the 
Metropolitan insurance Company. However, the defendant company did not 
offer the policy in evidence, although Mrs. Scully claims to have been paid by 
the company and to have surrendered the policy to it. We do not find that the 
defendant has suthciently proven that there was in existence a prior policy on 
the hie of the insured; the best proof being the policy itselt, which was never 
offered in evidence, although in possession of detendant, 1f in existence at all, 

[7, 8] Ill. We now take up the defendant’s contention of whether the plain- 
tiff had an insurable interest in the life of the insured, not being related to him 
in any manner whatever. ‘Lhe plaintiff's evidence shows that the insured had 
lived with plaintiff and her son for five years, and only occasionally visited his 
sister and his niece; that the insured knew of the existence of the policy, be- 
cause the evidence shows that he made application for change of beneficiary, 
Plaintiff admits that she paid the premiums on the policy. The evidence shows 
that plaintiff paid the funeral expenses to bury defendant, and that during 
his last illness at her home she attended to him and called in Dr. W. E. Van- 
zant, and upon the advice of a Catholic priest removed him to the Charity 
Hospital, where he died. The defendant has not offered any evidence to show 
that the policy was taken out by the plaintiff, and not by the insured. There 
is nothing in the law of public policy which would prevent an insured from 
taking out a life insurance policy and designating a stranger as the beneficiary, 
and, upon his inability to pay the premiums, permitting the beneficiary to pay 
them. In view of the lack of evidence to support defendant’s contention, this 
defense must also fall. 

[91 IV. We next pass to a consideration of the alternative defense that, 
if the insured were 53 vears of age, instead of 32 years of age, then the case be 
remanded to the district court for proof. so the proper amount of insurance, 
under the circumstances, would be paid. 

The policy. as originally issued, gave the age of the insured as 40 years; 
subsequently a correction of age was stamped on the policy by the company, 
giving his age as 32 vears. Plaintiff and her son testified that he appeared to 
be about 35 or 40 years of age. It is to be noted that these witnesses were 
cross-examined by attorney for defendant, but no effort made to get a complete 
description of the insured, tending to show if he were a young or old man. It 
is also to be noted that when Dr. W. E. Vanzant was on the stand, he was 
also cross-examined, and, although he treated the insured for five days, no 
effort was made to establish the insured’s apparent age by the doctor. 

Defendant offered Mrs. Scully, niece of the deceased, as a witness, who 
testified as follows: 

“O. How old a man did he appear to be? A..He looked to be a man about 
55 or 58. 

“Q. Do you know how old he was? A. Well, between 50 and 52.” 

But on cross-examination this witness admitted that she did not know the 
date that the insured was born. This witness also testified that her mother, 
sister of the insured, had been to see her brother the day before he died. The 
defendant did not offer this lady as a witness, and there is nothing in the record 
to show that she was not available as a witness 

The proof of death signed by plaintiff gives the date of birth of the insured 
as March 4, 1892, at New Orleans. Defendant did not produce any birth certi- 
ficate to show that this day was erroneous, and there is nothing in the record 
to show that a birth certificate could not be secured. 

Defendant contended itscif with showing that the duplicate original sent by 
the Charity Hospital to the recorder of deaths at the City Hall, had been altered 
to make it read 32 years, instead of 53 years, as shown by the duplicate original 
on file at the Charity Hospital. There is nothing in the record to show that 
plaintiff, at any time, had possession of either of these reconds, and therefore 
cannot be held accountable for any discrepancy between the two. The defend- 
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ant has not shown which of the two is correct. This court cannot assume that 
the duplicate original on file at the Charity Hospital states the correct age, 
when it is entirely unsupported. The duplicate original of the recorder of 
deaths stated the age as 32, and this age is supported by the plaintiff's evidence. 

It is to be noted that the district judge permitted the reopening of the case 
after the delay for asking for a new trial had elapsed, and permitted defendant 
to take further testimony, which, in our opinion, together with the evidence 
previously offered, was insufficient to rebut plaintiff’s proof. 

[10] As this case presents only a question of fact, and the lower court de- 
cided it in the favor of plaintiff, the rule that an appellate court will not dis- 
turb a judgment of the lower court, unless it is clearly erroneous, is applicable. 

For the reasons assigned, the judgment of the district court is affirmed, 
at the cost of appellant. 

Judgment affirmed. 

Janvier, J. (dissenting). 1 am quite convinced that the deceased had been 
seriously ill and had been in the hospital during the two years preceding the 
issuance of the policy, and that, therefore, the warranties in the policy were 
not complied with. I have no doubt that the deceased is the same party, and 
and that the attempts to change the age, shown on the copy of the record sent 
by the Charity Hospital to the board of health, should be sufficient in itself to 
show that those most at interest realized that they could not recover except 
by clouding the facts with doubt. In my opinion, they have not done so, but 
have shown conclusively that recovery should be denied. 

For these reasons, I respectfully dissent. 


MUTUAL LIFE INS. CO. OF NEW YORK v. HELD. (No. 37.) 
Court of Appeals of Maryland. June 25, 1929. 
146 Atlantic Reporter 755. 

1. INSURANCE—WHETHER AILMENTS WHICH INSURED FAILED TO 
STATE IN APPLICATION WERE MATERIAL TO RISK HELD QUES- 
TION FOR JURY UNDER EVIDENCE. ; 

In action on life insurance policies, whether ailments about which insured con- 
sulted his physician and failed to mention in his application were material to risk 
held properly left to jury, in view of evidence that such ailments were not of ser- 
ious or dangerous character. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

3. INSURANCE—REQUESTED INSTRUCTION THAT INSURED WAR- 
RANTED CORRECTNESS OF EVERY STATEMENT IN APPLICA- 
TION HELD PROPERLY REFUSED, IN VIEW OF CONTRARY PRO- 
VISION IN POLICY. 

In action on life insurance policies, defendant’s requested instruction that in- 
sured warranted correctness of each statement made in his application was properly 
refused, where policies contained provision that all statements made by insured 
were, in absence of fraud, to be deemed representations and not warranties. 

(For other cases, see Insurance, Dec. Dig. § 669[6].) 

\ppeal from Circuit Court, Frederick County; John S. Newman, Judge. 

Action by Katherine I. Held against the Mutual Life Insurance Company of 
New York. Judgment for plaintiff, and defendant appeals. Affirmed. . 

Argued before Bond, C. J., and Adkins, Digges, Parke, and Sloan, JJ. 

_ Randolph Barton, Jr., and Forrest Bramble, both of Baltimore (Lawrence E. 

Ens Hf of Towson, and Benjamin B. Rosenstock, of Frederick, on the briefs), for 

appellant. 

Elmer R. Haile, of Towson (J. Howard Murray, of Towson, and Parsons New- 
man, of Frederick, on the brief), for appellee. 

Stoan, J. On March 22, 1927, Edward L. Held applied to the Mutual Life 
Insurance Company of New York, appellant, for two policies of insurance on his 
life for $5,000 each, which were issued to him. He died on February 6, 1928, and, 
on the refusal of the appellant to pay the insurance, his wife and_ beneficiary, 
Katherine I. Held, entered suit, and, judgment thereon being against the appellant, 
It appealed. Nine exceptions were reserved, of which eight were to rulings on 
the evidence, and one, the ninth, to the rulings on the prayers. The first eight ex- 
ceptions have been abandoned, leaving for consideration on this appeal the court’s 
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action in granting the plaintiff's three prayers, the overruling of the defendant’s ex- 
ceptions to the plaintiff's first and second prayers, and in refusing the defendant's 
second to tenth and twelfth to twenty-first prayers inclusive; its first, eleventh, and 
twentieth prayers having been withdrawn. 

{1} The defendant’s second prayer was a demurrer to the evidence, and the 
third asked for an instructed verdict on the ground that the uncontradicted evidence 
showed that certain statements of the insured in his application for insurance were 
untrue and were material to the risk. These prayers, therefore, require a recital 
of the facts set up in the application which reflect upon the medical history of the 
assured up to the time of the application. 

Question 16 is: “What iliness, diseases, injuries and surgical operations have 
you had since childhood?” Answer: “Typhoid fever in 1900, duration 42 days, 
and a broken arm when a boy.” (17) “State every physician or practitioner who 
has prescribed for or treated you, or whom you have consulted in the past five 
years for any ailment, serious or not serious.” To which the applicant stated that 
he had been overcome by heat July 5, 1926, when he was treated by Dr. John S. 
Green, of Towson, and in November, 1926, he had nine teeth extracted by Dr. 
Pennington, of Baltimore. Question 18 was: “Have you stated in your answer to 
question 16 all illnesses, diseases, injuries and surgical operations which you have 
had since childhood?” To which he answered “Yes.” Question 19: “Have you 
stated in answer to question 17 every physician and practitioner consulted during 
the past five years and dates of consultation?” Answer: “Yes.” (32) “Have you 
been under any restriction of diet or medical observation of any kind within one 
year for any purpose?” Answer: “No.” 

The medical examination was made by Dr. H. Warren Buckler for the ap- 
pellant, who reported that the applicant’s appearance was healthy, pulse rate 70, 
regular; urinary analysis clear, no albumen or sugar; and that “a careful inquiry 
and thorough physical examination show (no) evidence of past or present disease 
or functional disturbance of brain or nervous system, heart, arteries, respiratory 
organs, kidneys, digestive organs,” etc. The company accepted the risk and issued 
the policy subject to a 50 per cent. increase of premium on account of the heat 
prostration and conditioned on the use of a truss for a hernia. 

After the death of the insured his family physician, Dr. Green, signed the 
death certificate, wherein he gave the cause of death as “coronary occlusion,” pre- 
ceded and complicated by arterio sclerosis. At the trial Dr. Green testified that he 
had been Edward L. Held’s physician for six years; that for five years, except 
for the heat exhaustion, he had treated him for ordinary ailments, “for colds and he 
would come feeling tired and run down and wanted a tonic and he would sometimes 
come on account of nervousness. Just nothing of any serious nature that he ever 
complained of to me.” He could not say how often he came, as the charges were 
for attention to wife and son as well, and all charged to Mr. Held, but says the 
visits were “not usually frequent, not any more than you would have your average 
patient,” and estimated the number of visits at six times a year for 1925 and 1926. 
“T should say in taking it over the last two or three years that his main complaints 
were that he felt tired out and nervous, sometimes inability to rest properly and 
lack of appetite and sometimes towards the last few months of his life, he com- 
plained of some digestive disturbances, inability to digest his food properly.” “On 
these occasions he had some arterio sclerosis, that is, the surface vessels.” The 
last time he saw Mr. Held prior to March, 1927, he was in good health. His con- 
dition was nothing unusual for a man 50 years of age. He said arterio sclerosis 
is a symptom and not a disease, and is a condition existing in practically everyone 
of 50 or more, and grows with age. In ne to the question, “Did you ever tell 
him he had any kind of arterial sclerosis?” r. Green answered, “No.” He said 
he only recalled having gone to Mr. Held’s co. on two or three occasions, the 
night of the heat prostration, the day of his death, and he thought he was there 
the night following the teeth extraction. On all other occasions he saw him at his 
office. Dr. Green also testified that the ailments about which he had complained to 
him were not attributed to his arterial condition, and that there was no necessary 
connection between the sclerosis in the radial arteries, which could be discovered by 
contact with the arteries themselves, and the coronary arteries. 

The appellant’s contention is that the complaints or illnesses for which the ap- 
plicant consulted Dr. Green were material to the risk and should be:so held as a 
matter of law, not because any of them were necessarily serious, but because of 
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the assumption that, if they had been disclosed, the appellant would have rejected 
the application for insurance. In support of this contention it cites Bankers’ Life 
Ins. Co. v. Miller, 100 Md. 1, 59 A. 116, in which the insured failed to state she 
had been operated upon in a hospital for a malignant growth; Mutual Life Ins. 
Co. vy. Mullan, 107 Md. 457, 69 A. 385, where the applicant stated that he was tem- 
perate and had never been treated for alcoholism, the proof being that he was a 
common drunkard who had been treated for years for alcoholism; Forwood v. 
Prudential Life Ins. Co., 117 Md. 254, 83 A. 169, another temperate (?) drinking 
case; Metropolitan Life Ins. Co. v. Jennings, 130 Md. 622, 101 A. 608, wherein the 
applicant said he had never been in a hospital or sanitorium, though for nearly two 
years before his application he had rarely been anywhere else; and Loving v. Mutual 
Life Ins. Co., 140 Md. 173, 117 A. 323, which was a tubercular case. In all of these 
cases the ailments concealed were patent, serious, and organic, whereas in the in- 
stant case the insured did not know he had arterio sclerosis, which had not affected 
his general health, and failed to mention consultations for ailments which in them- 
selves were not serious and which it was testified were not related in any way to 
his arterial condition. In the opinions of this court in all of the cases mentioned 
it was declared that ordinarily it is the province of the jury to determine the falsity 
and materiality of the representations made in the application for insurance, with 
the burden on the defendant, but, where the falsity and materiality of the repre- 
sentations are shown by clear, convincing and uncontradicted evidence, it may be a 
question of law for the court. In the case of AXtna Life Ins: Co. v. Millar, 113 Md. 
686, 78 A. 483, which was a suit on a health policy, the insured said in his applica- 
tion made June 15, 1908, that he had had no medical attention for two years. He 
had consulted his family physician for ear trouble from May 17 to May 23, 1908, 
had consulted Dr. Hiram Woods, an eye and ear specialist, on May 21, 1908, who 
found him suffering from an acute inflammation of the ear and advised him to per- 
mit an incision of the drumhead to discharge the pus, but told him that, though he 
would suffer pain in the meantime, it would probably rupture, but he would run 
the risk of more serious complications. The patient refused to submit to the punc- 
turing, and about May 25th the ear drum ruptured, the pus discharged, and the 
pain disappeared. ‘He believed himself to be entirely cured and according to the 
evidence of the physician the plaintiff then had no reason to think he had any di- 
sease.” (Page 696 of 113 Md. [78 A. 487]). On June 30, 1908 the insured had a 
return of pain in his ear, the next morning went to a hospital, and on July 2, 1908, 
was operated on by Dr. Woods for mastoiditis. The opinion of this court in that 
case then went on to say: “It is said in 25 Cyc. 812, that ‘answers as to diseases, in- 
juries or physical conditions are not rendered untruthful by failure to disclose tem- 
porary derangements, ailments or injuries existing or pre-existing which do not 
affect the general health and are not serious in their nature.’ If, therefore, the ear 
trouble from which the plaintiff suffered prior to making the application was, as he 
supposed, merely temporary, and had entirely passed away, leaving his general 
health unimpaired, then the answer complained of was not untruthful within the 
meaning of the law; if, on the other hand, that trouble was serious and there was an 
infection which resulted in mastoiditis on the night of June 30th, 1908, that condition 
would avoid the policy because the answer contained in the application would be 
both false and material to the risk. If such falsity and materiality had been shown 
by clear and convincing proof, it would have been the duty of the court to have 
directed a verdict for the defendant. Otherwise these questions should have been 
submitted to the determination of the jury.” 

But the appellant says there is a very clear distinction between that case and the 
one now before this court, because the consultations there were for a temporary 
trouble, whereas here the trouble was progressive. This may be true as a compari- 
son of ailments or conditions, but the principle is the same. There the insured “had 
no reason to think he had any disease,” but he did know he had consulted two 
Physicians about it within a month and failed to disclose the fact. Here the ap- 
plicant had arterio sclerosis and never knew it, but had consulted his physician per- 
haps a dozen times in two years for what the physician says were minor and not 
serious ailments, in no way related to the disease or condition of which the patient 
died. How then can we say as a matter of law that the appellant would have re- 
jected the application, or have made a more careful investigation of the applicant’s 
health and physical condition, when there is evidence in the record that the arterial 
condition of the insured was not referrable to the complaints or ailments of the 
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omitted consultations? This is a controverted fact for determination by a jury. 
For other cases of failure to give information of illness, treatment, or consultation, 
which were held for the jury, see Great Eastern Casualty Co. v. Schwartz, 143 Md. 
452, 122 A. 647; Mutual Life Ins. Co. v. Rain, 108 Md. 353, 70 A. 87; Mutual Life 
Ins. Co. v. Robinson, 115 Md. 408, 80 A. 1085; Dulany v. Fidelity & Casualty Co., 
106 Md. 17, 66 A. 614; Penn Mutual Life Ins. Co. v. Mechanics’ Savings Bank & 
Trust: Co; (C. Ci A.) 72 F413 58 Ry Ac 3B. 

Because we are of the opinion that there is evidence that the ailments about 
which the applicant consulted his physician and failed to mention the consultations 
in his application for insurance were not of a serious or dangerous character, the 
question of their materiality to the risk was properly left to the jury and the de- 
fendant’s second and third prayers were, therefore, properly refused. 

[2,3] The plaintiff's prayers in this case were the plaintiff's second, third and 
sixth prayers in the case of Mutual Life Ins. Co. v. Robinson, 115 Md. 408, 80 A, 
1085, where they were approved, the second and third as fairly submitting the issue 
as to whether the insured’s statement that he was in “good health” was material to 
the risk, and we think applicable to the facts in this case. The plaintiff’s third 
prayer, (sixth in the Robinson Case) is a damage prayer about which there is no 
contention. The appellant contends that it was error to grant the plaintiff’s prayers 
because they “entirely eliminate the question of good faith,” and that for this rea- 
son it was error to refuse the defendant’s twelfth, thirteenth, fourteenth, fifteenth 
and sixteenth prayers, citing in support of its contention article 48A, § 87, Code 
Pub. Gen. Laws 1924, which it says “applies only to representations which not only 
are material to the risk but are made in good faith.” The same point was raised in 
Mutual Life Ins. Co. v. Robinson, supra, in which it was held that the question of 
bad faith, material representation, and falsity of the answer that he was in good 
health were necessarily involved in the inquiry as to whether he had Bright’s di- 
sease at the date of the application or issuance of the policy, and that this appeared 
to be the sole question of fact involved in the trial, and that the only real issue in- 
volved in the case was fairly submitted to the jury. The court granted the de- 
fendant’s twenty-second prayer, which was: “If the jury find any answer in the ap- 
plication attached to and forming part of the policies was untrue and incorrect, and 
that such untrue or incorrect answer was material to the risk, then, even if such 
incorrect answer was given in good faith the verdict must be for the defendant.” 
The plaintiff's first prayer instructed the jury that she was entitled to recover if they 
found the undisputed facts therein recited unless “they should further find” that 
Edward L. Held in his application for insurance made some misrepresentation or 
untrue statement, and that “said misrepresentation or untrue statement (if any the 
jury shall find) was material to the risk.” It appears to this court that the granted 
prayers of both plaintiff and defendant submitted to the jury the only question in- 
volved in this case, and that is the truth, falsity, and materiality of the insured’s an- 
swers to the questions contained in the application, and that they were questions of 
fact for the jury and not of law for the court. The defendant’s rejected prayers 
(except the second and third which asked an instructed verdict) did no more than 
in other forms submit the same questions as the granted prayers and were pro- 
perly refused as repetition. The defendant’s seventeenth, eighteenth, and nineteenth 
prayers, while improper as repetition of the facts submitted, were defective in that 
they instructed the jury as a matter of law that “the insured warranted the correct- 
ness of every statement made in his signed application for insurance,” whereas the 
policies issued to him contained the provision that “all statements made by the in- 
sured shall, in the absence of fraud, be deemed representations and not warranties.” 

This court being of the opinion that the granted prayers fairly submitted the 
questions involved in this case, the judgment appealed from will be affirmed. 

Judgment affirmed, with costs to the appellee. 


WATSON v. COMMONWEALTH LIFE & ACCIDENT INS. CO. (No. 20658.) 
St. Louis Court of Appeals. Missouri. June 4, 1929. 
17 Southwestern Reporter (2d) 570. 

1. INSURANCE—AMBIGUITIES IN INSURANCE CONTRACT MUST BE 

CONSTRUED LIBERALLY IN INSURED’S FAVOR. 

Ambiguities in contract of insurance must be liberally construed in favor 
of insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2, INSURANCE—FORFEITURE OR LAPSE OF INSURANCE CONTRACTS 
IS NOT FAVORED. 

Forfeiture or lapse of contracts of insurance is not favored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—AS RESPECTS REVIVAL BY PAYING PREMIUMS IN 
ARREARS, INSURED HELD “IN ARREARS” ONLY FOR FOUR 
WEEKS’ GRACE PERIOD AFTER FAILURE TO PAY PREMIUMS. 
Where policy provided that it should not lapse for nonpayment of pre- 

miums until premiums for four weeks were in arrears, that after lapse it could 

be revived on payment of all premiums in arrears, and that there should be no 
liability for accident occurring or illness contracted prior to or within two 
weeks following date of revival, insure d se eking revival after lapse of policy 
for nonpayment of premiums was “in arrears” only for grace period of four 
weeks during which premiums were not paid, and not for period between end of 
grace period and date of revival. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 

4. INSURANCE—ADDITIONAL INSURANCE RIDER HELD EFFECTIVE 
AT INSURED’S DEATH, WHERE AMOUNT MISAPPLIED TO PRE- 
MIUMS AFTER GRACE PERIOD AND BEFORE REVIVAL WITH- 
OUT RIDER WAS SUFFICIENT TO PAY RIDER PREMIUMS. 
Where, when insurance policy which lapsed for sum payment of premiums 

was revived, company declined to revive rider providing for additional insurance 

without medical examination, which was not had, and thereafter premiums were 
regularly paid on policy, but not on rider, held, that both policy and rider were 
in force at insured’s death, where amount misapplied by company to premiums 
subsequent to expiration of grace period when policy lapsed and before policy 
was revived was more than sufficient to pay premiums on rider to insured’s 
death. 

(For other cases, see Insurance, Dec. Dig. § 365[1].) 


Appeal from St. Louis Circuit Court; John W. Calhoun, Judge. 
“Not to be officially published.” 


Action by Jerrether Watson against the Commonwealth Life & Accident 
Insurance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Bounds E. Hamilton, of St. Louis, for appellant. 

Hall & Dame, of St. Louis, for respondent. 

Harp, P. J. This is a suit upon a policy of insurance issued to Robert Watson, 
the son of the plaintiff, the latter being named as the beneficiary. The pe- 
tition was in two counts, the first count seeking to recover the sum of $148, 
the death indemnity under the policy, and the second count being for $200 ad- 
ditional death benefit provided by a rider upon the policy. 

The policy is dated September 11, 1922, and provided for the payment of 
a weekly premium of 40 cents and the rider provided for the payment of an 
additional premium of 10 cents, payable weekly in advance on or before each 
= every Monday. The policy contained the following provisions, among 
others: 

“This policy is in half benefit for disability resulting from any accident oc- 
curring or illness contracted within six months from date hereof; thereafter 
it shall be in full benefit. 


“This policy is in half benefit for death the first twelve months from date 
hereof ; thereafter it shall be in full benefit. * * * 

“Except as otherwise expressly provided herein, this Policy shall become 
yoid if if the weekly premium shall not be paid according to the terms hereof. 

“This Policy shall not lapse for nonpayment of premiums until the. pre- 
miums for four (4) weeks are in arrears; the Insured, however, shall not be 
entitled to sick or accident indemnity when premium payments are in arrears 
for two (2) Mondays or more, and the subsequept payment of such arrears 
shall not entitle the Insured to indemnities for sickness or disability beginning 
or occurring during the period of such arrears. Should the Insured die when 
the premium payments on this Policy are four (4) Mondays or more in arrears 
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this Company shall not be liable for any sum under this Policy. * * * 
“Policies having lapsed may be revived by the Company at its option, upon 
written application of the Insured and payment of all premiums in arrears; 
* * ¥ and there shall be no liability whatever under this contract for any 
disability or death resulting from an accident occurring or illness contracted 
or commencing prior to or within two weeks following the date of the revi- 


wal eee 
“(Rider.) 
“Special Clause Providing for $200.00 Additional Death Benefit. 

“In consideration of an additional premium of 10 cents, payable weekly In 
Advance on or before each and every Monday hereafter during the continuance of 
the Policy, the Commonwealth Life and Accident Insurance Company Does Hereby 
Agree, subject to the conditions of this Special Clause and of its Policy No. 
101446 on the life of Robert Watson (to which this clause is attached) to pay 
to the beneficiary named in the Policy an additional sum of Two Hundred 
Dollars within twenty-four hours after satisfactory proof of the death of 
the Insured shall be furnished to the Home Office; provided, however, that the 
liability of the Company shall be limited to one-fourth the above death benefit 
during the first six months this clause is in force; one-half the above death 
benefit after six months and within one year; three-fourths the above death 
benefit after one year and within two years, and full amount after two years 
from the date hereof.” 

The evidence discloses that premiums were paid on the policy and the rider 
attached thereto from the respective dates of those instruments to and includ- 
ing March 5, 1923. No further premiums were paid until June 11, 1923, when 
the insured paid a sum sufficient to cover the premiums for 15 weeks. The 
evidence further shows that premiums for 15 weeks so paid were credited upon 


the policy beginning from the date of the last previous payment on March 5, 
1923 


The position of the respondent was and is that the premiums .so paid 
sufficient to cover a period of 15 weeks should have been applied to premiums 
due for the 4 weeks following March 5, 1923, during which time the indemnity 
under the policy continued in force under the grace period allowed by the 
policy and that all of the balance of such 15 payments should have been credited 
to premiums falling due from June 11, 1923, upon which date the policy was 
reinstated: that thus crediting the payments mentioned, plus the payments 
subsequently made, kept the policy alive to a period beyond the date of the 
death of the insured which occurred on August 5, 1925. 


The defendant’s contention was to the effect that, because the provisions 
in the policy that it shall be in half benefit for death during the first twelve 
months and thereafter shall be in full benefit while the rider provides that it 
shall be in force for one-fourth during the first six months, one-half during the 
next six months, three-fourths after one year and within two years, and the 
full amount after two vears, the credit of the payments in accordance with 
the contention of the plaintiff would give the insured an advantage not contem- 
plated by the policy: that in order to restore the narties to the position thev 
occupied in March, 1923, it was essential that the premiums paid in June should 
be applied to the entire preceding period; that the indemnity to be paid within 
periods fixed by the rider was a sufficient consideration to support the anpli- 
cation of the premiums in the manner that thev were applied by the defendant 
and thus the rider on the policy had lapsed prior to the death of the insured, 
because no premiums were paid on the rider after September 15, 1924, though 
premiums on the policy were paid to and including July 20, 1925. 

It appears that there was a second failure to pay premiums after Septem- 
ber 15, 1924, until November 12, 1924, and on the latter date the company sought 
‘to revive the policy only, and it refused to receive the premium on the rider 


on the theory that it had lapsed and there was some contention that it desired 
a medical examination of the insured. 


Defendant offered proof ‘to the effect that plaintiff was informed that be- 
fore the rider could be revived the examination would be necessary and she 
then declared she did not desire it revived. Upon objection the proof was 
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excluded, undoubtedly upon the theory there had been no lapse. Defendant 
has cited us to no authority to sustain its contentions in the matter. 

[1-3] It is the settled law in this state that ambiguities in a contract of 
insurance must be liberally construed in favor of the insured and that a forfeiture 
or lapse is not favored. Fallis v. Massachusetts Bonding & Insurance Co., 210 
Mo. App. loc. cit. 582, 243 S. W. 217. The policy in suit provides that after a 
lapse it may be revived upon payment of all premiums in arrears. It further 
provides that there shall be no liability whatever for accident occurring or illness 
contracted prior to or within two weeks following the date of revival. What 
is meant by the payment of all premiums in arrears? Certainly it cannot be 
said that the insured was in arrears for the entire period from March 12 to 
June 11, 1923, because, as is said in the case of Fallis v. Insurance Co., supra, 
“that would require the insured to pay something for nothing and would there- 
fore be without consideration.” The insurance, however, did continue in force 
for a period of four weeks heginning with the premiums due March 12, and 
therefore the premiums: were in arrears for that period, and the company was 
entitled to charge 50 cents per week, or $2, against the payment of $7.50 made 
by insured on June 11. 

[4] Premiums of 50 cents per week were then paid regularly to and including 
September 15, 1924, and then on November 12, 1924, insured paid in full all 
premiums which the company claimed as in arrears on the policy between Sep- 
tember 15, 1924, and November 12, 1924, but, on the assumption that the rider 
had lapsed, declined to revive that without a medical examination. Thereafter 
premiums on the policy were paid regularly until July 20, 1925, but because 
of the refusal of the company to receive them no further premiums were 
paid on the rider. 

It follows, however, from what we have already said, that a credit remained to 
the insured of $5 upon the amount misapplied to premiums subsequent to the grace 
period in March, 1923, and the date the policy and rider were revived, on June 11, 
1923, which, with the full payment of premiums after June 11, 1923, was more than 
sufficient to pay the premium of 10 cents per week on the rider from September 15, 
1924, to a period beyond the death of the insured on August 5, 19235. 

Both the policy and rider were, therefore, in force at the date of the death of 
the insured, the plaintiff was entitled to recover, and the judgment of the circuit 
court was correct, and the same is affirmed. 

Becker and Nipper, JJ., concur. 


SERABIAN v. METROPOLITAN LIFE INS. CO. (No. 20594.) 
St. Louis Court of Appeals. Missiouri. June 4, 1929. 
17 Southwestern Reporter (2d) 646. 

1. INSURANCE—QUARTERLY PREMIUM LIFE POLICY HELD NOT 
SUSCEPTIBLE OF CONSTRUCTION EXTENDING CREDIT FOR LAST 
THREE QUARTERLY PREMIUMS DURING FIRST YEAR TO DATE 
OF FIRST QUARTERLY PREMIUM IN SECOND YEAR. 

Life insurance policy issued in consideration of designated payment and “pay- 
ment hereafter of a like one-fourth annual premium” on designated day of April, 
July, October, and January until full 15 years’ premium shall have been paid, or until 
prior death of insured, held not susceptible of construction that would extend credit 
to insured for three quarterly premiums of first year until due date of first pre- 
mium in second year. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 


2. INSURANCE—PROVISION OF QUARTERLY PREMIUM LIFE POLICY 
FOR. DEDUCTION OF UNPAID PREMIUMS DURING POLICY YEAR 
HELD NOT TO ENTITLE BENEFICIARY TO RECOVER ON POLICY 
LAPSED AFTER 31 DAYS OF DUE DATE. 

Provision of quarterly premium life insurance policy that any unpaid premium 
or premiums for current policy year shall be deducted from amount payable under 
Policy held not to preclude insurer from denying liability on insured’s default to pay 
quarterly premium within 31 days after due date of such premium, such provision 


being intended to permit such deduction from amount paid for loss while policy was 
in force. 


(For other cases, see Insurance, Dec. Dig. § 349[2].) 
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3. INSURANCE—PROVISION OF QUARTERLY PREMIUM LIFE POLICY 
THAT INITIAL PREMIUM PAYMENT MAINTAINS POLICY IN 
FORCE FOR PERIOD OF THREE MONTHS FROM DATE OF ISSUE 
DOES NOT MAINTAIN POLICY IN FORCE FOR CURRENT YEAR 
WHEN SUBSEQUENT QUARTERLY PREMIUMS FOR SUCH YEAR 
ARE NOT PAID; “ AS SET FORTH BELOW.” 

Provision of quarterly premium life policy that payment of initial premium 
maintains policy in force for period of three months from date of issue as set forth 
below does not extend life of policy during whole of current year, though sub- 
sequent premiums for current year be not paid, the clause “as set forth below” be- 
ing clearly intended to refer to date of issue as set forth in testimonium. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

4. INSURANCE—EXCEPTION IN PROVISION THAT PAYMENT OF 
QUARTERLY PREMIUM SHALL NOT MAINTAIN POLICY IN FORCE 
BEYOND DUE DATE OF NEXT PREMIUM NOT TO MAINTAIN 
POLICY IN FORCE FOR CURRENT YEAR AFTER DEFAULT IN 
PAYMENT OF PREMIUM BEYOND GRACE PERIOD. 

Provision of quarterly premium life policy that payment of premium shall not 
maintain policy in force beyond due date of next premium except as hereinafter pro- 
vided does not keep policy in force during current policy year regardless of insured’s 
default in payment of quarterly premiums for that year, the clause “as hereinafter 
provided” manifestly referring to provision allowing grace period of 31 days and to 
provision for nonforfeiture after two years’ premiums shall have been paid. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

5. INSURANCE—CLAUSE OF QUARTERLY PREMIUM LIFE INSURANCE 
POLICY AS TO PAYMENT OF PREMIUMS FOR 15 YEARS, OR “UN- 
TIL PRIOR DEATH OF INSURED,” HELD NOT TO AVOID LAPSE 
OF POLICY FOR DEFAULT OF PREMIUM PAYMENTS. 

Clause in quarterly premium life insurance policy for payment of full 15 years’ 
premiums, or “until prior death of insured,” held not to operate to avoid lapse of 
—. for default in payment of quarterly premiums on due date or within grace 
period. 

(For other cases, see Insurance, Dec. Dig. § 349[2].) 

Appeal from St. Louis Circuit Court; Erwin G. Ossing, Judge. 

“Not to be officially published.” 

Action by Anna Serabian against the Metropolitan Life Insurance Company, 
tried to the court without jury on agreed statement of facts. Judgment for plain- 
tiff, and defendant appeals. Reversed. 

Fordyce, Holliday & White and Walter R. Mayne, all of St. Louis (LeRoy A. 
Lincoln, of New York City, of counsel), for appellant. 

Irvine Mitchell, of St. Louis, for respondent. 

Sutton, C. This is an action on a life insurance policy issued by defendant on 
April 3, 1925, insuring the life of Deran A. Serabian for the sum of $2,000, in favor 
of the plaintiff, Anna Serabian, as beneficiary. The trial, which was had before 
the court, without a jury, on an agreed statement of facts, resulted in a judgment 
in favor of plaintiff for $2,232.57, which includes interest, and defendant appeals. 

The policy sued on provides as follows: 

“This Policy is issued in consideration of * * * the payment for said insur- 
ance on the life of the above-named insured of sixteen dollars and seventy-two 
cents (which maintains this policy in force for a period of 3 months from its date of 
issue, as set forth below) and of the payment hereafter of a like one-fourth annual 
premium on each 3rd day of April, July, October and January (herein after called 
the due date), until fifteen full years’ premiums shall have been paid or until the 
prior death of the insured. * * * 

“The payment of a premium shall not maintain this policy in force beyond the 
due date when the next premium is payable, except as hereinafter provided. 

“A grace period of thirty-one days, without interest charge, will be granted 
for the payment of every premium after the first, during which period the insur- 
ance shall continue in force. At the death of the insured any unpaid premium or 
panne for the current policy year shall be deducted from the amount payable 

ereunder.” 


The agreed statement of facts concedes that the only premium which the in- 
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sured paid on the policy was the premium of $16.72, which was paid when the policy 
was executed and delivered on April 3, 1925, and that no other sum or sums were 
thereafter paid on the policy prior to the death of the insured, which occurred on 
November 1, 1925. There was some parol testimony introduced, but it affords no 
aid in the construction of the policy, and was so treated by both the plaintiff and 
the court below, for the court, at the request of the plaintiff, found the facts as set 
forth in the agreed statement of facts. Such testimony, therefore, need not be 
further noticed. 

Defendant assigns error here upon the refusal of its instruction in the nature of 
a demurrer to the evidence. Defendant bases this assignment on the ground that the 
failure of the insured to pay the quarterly premium due on the policy in suit on 
July 3, 1925, when the same became due, or within 31 days of grace thereafter, 
caused the policy to lapse prior to the death of the insured. 

[1] Plaintiff argues, however, that because the policy, in fixing the due dates 
for the payment of the quarterly premiums, after the initial payment made on April 
3, 1925, when the policy was issued, first mentions the 3d day of April, followed by 
July, October, and January, this shows that no further payment of quarterly pre- 
miums is required until April 3, 1926, and shows an intention to extend credit to the 
insured for the remaining quarterly premiums, for the policy year, until that date. 
We regard this construction as very unreasonable. It is manifest, from the language 
of the policy, that the policy year runs from April 3d of one calendar year to April 
3d of the succeeding calendar year, and that April 3d is first mentioned, in fixing 
the due dates of the quarterly premiums, for the reason that this is the first due 
date of the policy year. 

[2] Plaintiff further argues that the provision of the policy that at the death 
of the insured any unpaid premium or premiums for the current policy year shall 
be deducted from the amount payable under the policy shows that upon payment of 
the initial premium the insurance came in force for the entire first policy year, and 
that the insured need not pay the remaining premiums for the policy year to keep 
the policy in force during the year. This argument is fully answered by this court 
in Reese v. Prudential Insurance Co., 218 Mo. App. 550, 280 S. W. 58, in language, 
quoted with express approval, from Thompson y. Fidelity Mut. Life Insurance Co., 
116 Tenn. 557, 92 S. W. 1098, 6 L. R. A. (N. S.) 1039, 115 Am. St. Rep. 823, as fol- 
lows: 

“The privilege of paying the annual premium in quarterly installments was evi- 
dently for the convenience of the insured. Ordinarily, these premiums are payable as 
a whole in advance for the term of one year. The failure to pay the whole of the 
premium in such a case works a forfeiture in the event that it is so provided. In this 
instance the result is the same, upon the failure of the insured to meet his quarterly 
payments when due. At the end of my quarter there is no obligation imposed upon 
the insured to pay the next succeding quarter; his failure to pay works a forfeiture 
of his contract, but the company cannot compel him to pay the remaining installments. 
In the event of the death of the insured, before the end of the first quarter, or any 
succeeding quarter, if he had paid his premiums when due, his representatives are 
entitled to collect his insurance. In the absence of any provision permitting the com- 
pany to deduct from the face value the remaining installments for the year, the 
the insured would receive the face value of the policy, having paid one-fourth, 
two-fourths, ete., as the case may be, of the annual premium. In order to avoid 
this, the company said to the insured, ‘You pay your premium in installments; if 
you meet those installments regularly when due and die before all of the install- 
ments have become due, we will pay the face value of the policy,’ ‘less any unpaid 
yp ion of the yearly payments.’ In other words, the company reserves the right 
to deduct the dues for the current year accruing but not due. Thus, in the event 
of a loss, while the contract is in force, to preserve to itself the right to collect the 
unpaid portion of the annual premium. In the case of a default in the payment of 
any installment when due, the policy is no longer an existing contract, and the 
insurer has no right to collect the remaining installments.” 

To the same effect are the utterances of Mr. Justice Taft, in McConnell v. 
Provident Savings Life Assurance Society (C. C. A.) 92 F. 769, as follows: 

“Finally, it is contended that this policy is to- be construed as a policy for a 
year, upon which a quarter of the premium has been paid, and three- -quarters re- 
mains due as a credit to the company. The case cannot be distinguished in this 
tegard from Insurance Co. v. Sheridan, 8 H. L. Cas. 745, where the policy was in 
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all substantial respects similar to the one under consideration. It is an annual 
policy, but it is an annual policy on which the premium is payable by quarterly in- 
stallments, leaving the insured at liberty to drop it at any quarter, and imposing no 
liability on the part of the company unless the quarterly payment is made at the end 
of the quarter. If, however, the insured die at the end of the first quarter of the 
current year, the insurance company receives only one-quarter of the annual pre- 
mium, instead of the whole. It has insured the deceased for a year, subject to his 
voluntary default. He has died, and the policy is earned. He should pay the whole 
year’s premium therefor, but has only paid one quarter’s premium. To meet this 
injustice, the proviso is introduced that, if the insured should happen to die before 
the whole of said quarterly payments shall become due, then the company shall be 
entitled to deduct premiums for all the subsequent quarters of that current year 
from the amount of the policy. That proviso is not meant to apply to the case 
of a defaulted payment, but only to a case where the payments are regularly made 
as they become due, and where all the installments have not become due on the 
death of the insured. In this case there was a failure to pay a quarterly installment 
on the day fixed. As a consequence, the policy became forfeited, and all liability 
thereon ceased.” 

See, also, to like effect, analagous cases, as follows: Howard v. Continental Life 
Insurance Co., 48 Cal. 229; Elms v. Mutual Benefit Life Insurance Co., 211 Mo. 
App. 514, 231 S. W. 653; State ex rel. Elms v. Allen (Mo. Sup.) 242 S. W. 679; 
New York Life Insurance Co. v. Morris, 137 Miss. 101, 102 So. 71. 

In New York Life Insurance Co. v. Morris, the provisions of the policy under 
review are very similar to the provisions of the policy in the instant case, and the 
court, construing the provisions of the policy, said: 

“Construing these provisions together a forfeiture cannot occur until the period 
of grace allowed for the payment of a premium has expired, but, if death occurs 
during this period, it is expressly provided that the company may collect the pre- 
mium for the current insurance year by deducting it from the amount payable un- 
der the policy. When this last provision is considered in connection with the gen- 
eral provision that any unpaid premiums, required to complete payment for the 
current insurance year in which death occurs, shall be deducted from the amount 
payable thereunder, it seems clear that the right to deduct from the face of the 
policy the installments not due attaches only when the insured regularly meets his 
payments at maturity, or within the period of grace, and dies before all the pay- 
ments for the current year become due. We think that, for the purpose of this de- 
cision, it may be conceded that the policy is an annual insurance, but the payments 
are to be made quarterly, and it is expressly provided that the failure to make any 
payment when due will work a forfeiture. The insurance was not for one year 
absolutely, but for that period only on the condition that the insured paid the 
premiums when due under the terms of the policy. By the contract of insurance 
the insurer granted the insured the privilege of paying the annual premium in 
quarterly installments, but reserved the right to collect a full yearly premium in 
the event of the death of the insured while the policy was in force. In case, how- 
ever, of a voluntary default in the payment of any installment, when due, or within 
the grace period, it is expressly provided that the policy shall no longer be an ex- 
isting contract, and in such case the insurer has no right to collect the remaining 
installments, and no action can be maintained thereon by the beneficiary.” 


In the Howard Case, the court, discussing a policy similar to the policy under 
review here, said: “Primarily, the whole of the annual premium was payable in ad- 
vance. Passing the other incidents, the consideration for the policy was the pay- 
ment of the whole of this premium; if it was not paid, the policy was to lapse. 
But the assured had the option—the company consenting—to pay thrice-yearly in ad- 
vance. In the first case there was to be no obligation to pay the sum insured, unless 
the whole premium was paid; in the second, no such obligation unless each thrice- 
yearly payment was made as it became due. In both casés the company was en- 
titled to receive the whole annual premium as the consideration for insurance during 
the year. Such was the contract, and we see nothing inequitable in its terms. The 
subtraction of the installment, which would not have been due if the assured had 
continued to live, was the only way in which the company could be placed in a like 
position, with respect to the assured, to that they occupied with respect to others 
who had paid the whole of the annual premium in advance.” 


Plaintiff further says that the policy in suit here does not carry a distinct for- 





Life] Serabian v. Metropolitan Life Ins. Co. 679 


feiture provision, and that therefore the policy did not lapse for nonpayment of 
the second quarterly premium within the period fixed by the policy. The policy, 
after providing that the payment of the initial quarterly premium maintains the 
policy in force for a period of three months from its date of issue, and definitely 
fixing the due dates of subsequent quarterly premiums, distinctly provides that “the 
payment of a premium shall not maintain this policy in force beyond the due date 
when the next premium is payable,” with a grace period of 31 days added during 
which the insurance continues in force. It would be difficult to frame an insurance 
contract in language showing more clearly than this the intention that the policy 
shall lapse for failure to pay any premium on or before its due date, or within the 
grace period, as fixed by the policy. But if more were needed to show this in- 
tention, it may be found in subsequent clauses, providing for the incontestability of 
the policy, “except for nonpayment of premiums,” and for reinstatement in case “this 
policy shall lapse in consequence of default in payment of any premium”; also in 
the supplementary contract, attached to the policy as a rider, providing, in consider- 
ation of the payment of additional quarterly premiums, for the payment of additional 
insurance, in case of the death of the insured by accidental means, “provided that 
such death shall occur while said policy and this supplementary contract are in full 
force, and that all premiums under said policy and this supplementary contract shall 
have been duly paid,” and further providing that “this supplementary contract shall 
automatically terminate and be of no further force or effect, if any premium on 
such policy, or on this supplementary contract, shall remain unpaid at the end of 
the period of grace allowed under said policy for payment of premium thereunder” ; 
also in the provisions of the policy for nonforfeiture, after premiums for two full 
years shall have been paid, allowing the insured, within three months after “the due 
date of any premium in default,” at his option, to receive the cash surrender value 
of the policy, or to have the insurance continued in force from “the due date of 
premium in default” for a reduced amount of paid-up whole life insurance, or to 
have the insurance continued in force from “the due date of premium in default” 
as paid-up term insurance, and providing that in the event the insured shall not avail 
himself of one of these options within three months after “the due date of the pre- 
mium in default,” the policy will be continued by the company for a reduced amount 
of paid-up whole life insurance. 

This construction of the policy is supported by practically all the authorities 
that have been brought to our attention. See Amps v. Public Life Insurance Co., 
239 Ill. App. 427, 241 Ill. App. xiii; Darby v. Northwestern Mutual Life Insurance 
Co., 293. Mo. 1, 239 S. W. 68, 21 A. L. R. 920; Ponder v. Lamar Life Ins. Co. 
(D. C.) 6 F.(2d) 294; Robnett v. Cotton States Life Ins. Co., 148 Ark. 199, 230 
S. W. 257; Noble v. Southern States Mutual Life Ins. Co., 157 Ky. 46, 162 S. W. 
528; Mutual Life Ins. Co. v. Hill, 193 U. S. 551, 24 S. Ct. 538, 48 L. Ed. 788; South- 
land Life Ins. Co. v. Hopkins (Tex. Com. App.) 244 S. W. 989; Columbian Na- 
tional Life Ins. Co. v. Morey (C. C. A.) 26 F.(2d) 580; Holly v. Metropolitan Life 
Ins. Co., 105 N. Y. 437, 11 N. E. 507; Nelson v. Mutual Life Ins. Co., 58 Mont. 
153, 190 P. 927; Werner v. Metropolitan Life Ins. Co., 11 Daly (N. Y.) 176; Old 
Colony Life Ins. Co. v. Hickman, 315 Ill. 304, 146 N. E. 122. 

_ In the Amps Case, the policy under review was very much like the policy in suit 
in the instant case, and the court, in construing the policy, said: 

“Plaintiffs’ counsel contended in the trial court that, even assuming that the 
payment of the quarterly premium in question had not been made, still, inasmuch 
as the policy does not contain any provision for a forfeiture thereof because of a 
failure to pay the premium on the due date including the 30 days’ grace, plaintiffs, 
as beneficiaries, are entitled to recover the full amount of the policy. * * * From 
the terms and language of the policy it is apparent, we think, that the keeping of it 
in force was dependent upon the making of the payments of the quarterly pre- 
miums on their due dates, allowing for each payment the period of grace of 30 
days, and that that was the contract of the parties, clearly understood by both. * * * 

“In the present policy, as to the payment of the premiums, it was expressly 
Provided that ‘the payment of a premium, or any installment thereof, shall not 
maintain the policy in force beyond the date when the next premium or installment 
t ereof is due and payable,’ considering, of course, the thirty days’ period of grace. 
In 32 Corpus Juris, p. 1196, sec. 329, it is said: ‘Where instead of payment of the 
cntire premium at one time, provision is made in the contract of insurance or policy 
‘or payment in installments, annually, semi-annually, quarterly, monthly, or weekly, 
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as the case may be, each installment must be paid when it falls due according to 
the terms of the contract in order to keep the policy in force, except where such 
payment may have been excused or waived by the company.’ In 37 Corpus Juris, 
p. 472, sec. 189, it is said: ‘It has been laid down that the covenants of insurer to 
pay the loss and of insured to pay the premiums may be dependent, and that in such 
case the obligation of the insurer ceases where premiums are not paid, notwithstand- 
ing the absence of an express provision for forfeiture.’ ” 

In the Noble Case, the court said: “It is well settled that a contract of insur- 
ance is sui generis. While the insured, by an observance of its conditions, may hold 
the insurer to his contract, the latter has not the power or right to compel the in- 
sured to maintain the contract relation with it longer than he chooses. Whether the 
insured will continue or not is optional with him. There being no obligation to pay 
for the premiums, they did not constitute a debt. * * * Being under no obligation to 
pay the premium, it would be unreasonable to hold the company liable, when as a 
matter of fact he elected not to pay the premiums, and there was no way by which 
the company could compel payment. Furthermore, it must be remembered that an 
insurance company is dependent on the receipt of premiums for the money with 
which it conducts its business and pays its death losses. If the construction cen- 
tended for should be adopted, the same rule would have to be applied to all policies 
of a like character. The company would be forced into the position where it 
would have but little, if any, means out of which to pay its death losses. Nor do 
we think that the provision of the policy to the effect that after one year it shall 
be indisputable for the breach of any of its conditions adds any force to plaintiff's 
position. Plaintiff insists that being susceptible of two constructions it should be 
given that construction favorable to the insured, and that as the policy provides 
that the failure to pay any premium when due will avoid the policy, and this is one 
of the provisions thereof, it is necessarily embraced by the provision in regard to 
incontestability. While it is ordinarily true that if the language of a policy is 
capable of two interpretations that interpretation which is most favorable to the 
insured will be adopted, yet in view of the contract and the character of the in- 
surance business, we are not disposed to adopt a construction that will have the 
effect of destroying the insurance business, or making it impossible for a company 
to comply with its contracts.” 

In the Hill Case, the Supreme Court of the United States, speaking through 
Justice Brewer, said: “Courts have always set their faces against an insurance com- 
pany which, having received its premiums, has sought by technical defences to avoid 
payment, and in like manner should they set their faces against an effort to exact 
payment from an insurance company when the premiums have deliberately been 
left unpaid.” 

[3] Plaintiff says that in the provision of the policy, in the instant case, in that 
the payment of the initial premium “maintains this policy in force for a period of 
three months from its date of issue, as set forth below,” the clause, “as set forth 
below,” refers to the provision for the deduction of unpaid premiums for the cur- 
rent policy year at the time of the death of the insured, and thus extends the life 
of the policy, and keeps it in force, during the whole of the current policy year, 
though subsequent premiums for the current year be not paid. We are unable to 
accept this view. It is obvious that the clause, “as set forth below,” refers to the 
date of issue as set forth in the testimonium, which is as follows: “In Witness 
Whereof, the Metropolitan Life Insurance Company has caused this policy to be 
executed this 3rd day of April, 1925, which is the date of issue of this policy.” 

[4] Plaintiff further contends that in the provision of the policy that “the pay- 
ment of a premium shall not maintain this policy in force beyond the due date 
when the next premium is payable, except as hereinafter provided,” the clause, 
“except as hereinafter provided,” refers to the provision for the deduction of un- 
paid premiums for the current year of the policy at the time of the death of the 
insured, and thus nullifies the provision that the payment of a premium shall not 
maintain the policy in force beyond the due date when the next premium is payable, 
and extends the life of the policy, and keeps it in force, during the current policy 
year, regardless of the default of the insured in payment of quarterly premiums 
for the current year. There is no substance in this contention. The clause, “as 
hereinafter provided,” manifestly refers to the provision allowing a grace perio 
of 31 days, and to the provision for nonforfeiture, after premiums for two full 
years shall have been paid. We do not see how this clause can be construed as re- 
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ferring to the provision for deduction of unpaid premiums for the current polic 
year at the death of the insured. This provision is in no sense inconsistent wi 
the provision that the payment of a premium shall not maintain the policy in force 
beyond the due date when the next premium is payable. On the contrary, the one 
provision is in perfect accord with the other. 

[5] Plaintiff makes the further point that in the provision of the policy that 
quarterly premiums must be paid “until fifteen full years’ premiums shall have 
been paid or until the prior death of the insured,” the clause, “until the prior death 
of the insured,” in some way operates to avoid the lapse of the policy for default 
in the payment of premiums on the due date, or within the grace period, as pro- 
vided in the policy. As to the theory on which this clause is supposed to so operate, 
plaintiff does not advise us, and we cannot see any reason for giving the clause 
such an effect. It is obviously merely intended to limit the payment of premiums 
to the time of the death of the insured, in case such death shall occur prior to the 
expiration of the period of 15 years during which premiums must be paid if the 
insured lives through that period. 

There ought to be no doubt that the policy in suit had lapsed, at the death of 
the insured, for nonpayment of the second quarterly premium of the current policy 
year, within the period fixed by the policy. 

The commissioner recommends that the judgment of the circuit court be re- 
versed. f 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion of 
the court. 

The judgment of the circuit court is accordingly reversed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


CHATHAM PHENIX NAT. BANK & TRUST CO. v. CROSNEY. 
Court of Appeals of New York. May 28, 1929. 
167 Northeastern Reporter 217. 

1. INSURANCE—STATUTE AS TO RIGHT OF BENEFICIARY OR ASSIG- 
NEE TO HOLD PROCEEDS AS AGAINST’ CREDITORS AND _IN- 
SUREDS’ REPRESENTATIVES APPLIES TO INSURANCE IN FAVOR 
OF WIFE AND REPEALS FORMER STATUTES (DOMESTIC RELA- 
TIONS LAW, § 52: INSURANCE LAW, §8§ 55, 55-a; LAWS 1927; c. 
468, § 1). 

Insurance Law, § 55-a (Laws 1927, c. 468, § 1), providing that, if insurance is 
effected by person on his own life or another’s life in favor of person other than 
himself, or assigned to any such person, beneficiary, or assignee, shall be entitled 
to proceeds as against creditors and representatives of insured, applies to 
insurance on husband's life in favor of his wife, and repeals Domestic Relations 
Law, § 52, so far as it limits amount which wife may hold as against creditors, 
especially in view of Insurance Law, § 55. 

(For other cases, see Insurance, Dec. Dig. § 590.) 

2. INSURANCE—STATUTE AS TO RIGHT OF BENEFICIARY TO HOLD 
PROCEEDS AS AGAINST CREDITORS AND INSURED’S REPRESEN- 
TATIVES APPLIES WHETHER CONTRACT WAS MADE WITH IN- 
SURED OR BENEFICIARY (INSURANCE LAW, § 55-a; LAWS 1927, c. 
468, § 1). 

_ Insurance Law, § 5-a (Laws 1927, c. 468, § 1), providing that, if insurance 
is effected by person on his own life in favor of another, beneficiary shall be 
entitled to proceeds as against creditors and representatives of insured, applies 
whenever person appropriates or invests his own money in insurance on his own 
life for benefit of another, whether contract of insurance is made by insurance 
company with beneficiary or with insured. 

(For other cases, see Insurance, Dec. Dig. § 590.) 


Appeal from Supreme Court, Appellate Division, First Department. 
_ Action by the Chatham Phenix National Bank & Trust Company against 
Esther Crosney. From an order of the Appellate Division, First Department 
(224 App. Div. 58, 229 N. Y. S. 140), reversing an order of the Supreme Court, 
New York County, granting defendant’s motion to dismiss the complaint, defend- 


ant appeals. Reversed, judgment of the Special Term affirmed, and certified 
question answered. 
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Jacob I. Berman and Stewart W. Bowers, both of New York City (Frank 
C. Laughlin, of New York City, of counsel) for appellant. 

Denis B. Maduro, Jacob Scholer and Cornell S. Dikeman, all of New York 
City, for respondent. 

Albert Hirst, of New York City, for New York State Life Underwriters Ass'n, 
amicus curiz. 

LeHMAN, J. The complaint alleges that Abraham Crosney at the time of his 
death was insolvent and indebted to the plaintiff in the sum of $50,000; that the 
defendant was the wife of the said Abraham Crosney, and that “she, in the 
lifetime of her said husband, or the said Abraham Crosney, caused his life to be 
insured in various insurance companies in her name as a beneficiary and for 
her benefit”; that premiums for such insurance were paid annually out of the 
proptrty of the said Abraham Crosney in an amount greatly in excess of $500; 
and that at the time of the payment of such premiums Abraham Crosney was 
insolvent and unable to pay his debts. Upon these allegations the plaintiff 
seeks a judgment that the portion of the insurance moneys, payable by the terms 
of the policies to the defendant as beneficiary, which has been purchased by 
excess of premium above $500, shall be applied in payments of the decedent’s 
debts. 

The action is based upon the provisions of section 52 of the Domestic 
Relations Law (Consol. Laws, c. 14). The courts of this state have frequently 
been called upon to construe and give effect to the provision of that section. 
Similar provisions became part of our statute law by the enactment of chapter 
80, Laws 1840. Consistently the courts have construed the statute in the light of 
its history, and the conditions existing at the time of its enactment, which it was 
intended to remedy. At that time, married women still labored under the com- 
mon-law disabilities of coverture, and, as this court pointed out in the case of 
Whitehead v. New York Life Ins. Co., 102 N. Y. 143, 6 N. E. 267, 55 Am. Rep. 
787: “Prior to that enactment and at common law it was open to question whether 
the wife and children had an insurable interest in the life of the husband and 
father (Bliss on Life Ins. § 10; Ruse v. Mut. Ben. L. Ins. Co., 23 N. Y. 516), and 
whether he could protect them, save by taking out policies in his own name and 
for the benefit of his estate, which in the end would go to them. But this made 
the insurance liable for his debts, and left it impossible for those who needed 
assistance most to obtain it at all. Ruppert v. Union Mut. Ins. Co., 7 Rob. [30 
N. Y. Super. Ct.] 155, 156. The statute was intended to and does remedy the 
difficulty.” 

Though in terms the statute applies only where a married woman causes 
the life of her husband to be insured, the courts, construing the statute in the 
light of the conditions existing at the time of its original enactment, which the 
Legislature intended to remedy, have held that the statute applies also where 
the insurance, though effected by the husband is made payable to the wife. 
Whitehead v. New York Life Ins. Co., supra: Kittel v. Domeyer, 175 N. Y. 205, 
67 N. E. 433; Guardian Trust Co. v. Straus. 139 App. Div. 884, 123 N. Y. S. 852, 
affirmed 201 N. Y. 546, 95 N. E. 1129; Wagner v. Thieriot, 203 App. Div. 757, 197 
N. Y. S. 560, affirmed 236 N. Y. 588, 142 N. E. 295. The Legislature intended to 
give to the wife a limited “right to the insurance fund created by the husband’s 
annual appropriation or investment of his moneys in premiums for insurance upon 
his life for the benefit of his wife.” Matter of Thompson, 184 N. Y. 36, 76 N. E. 
870. “The important feature in this statute, as interpreted by the Appellate 
Division and the Court of Appeals, is not who negotiates and actually procures 
the insurance policies to be issued, but who pays the premiums.” Guardian 
Trust Co. v. Straus, supra. 


Judicial decisions that a married woman “causes” the life of her husband to 
be insured within the meaning of the statute, though the husband in fact effects 
the insurance, have sometimes been explained upon the theory that the husband 
acts as the wife’s agent. Such explanations must be read in the light of the 
judicial interpretation of the legislative intent. This court has pointed out that 
“the legislative intent bore upon the exemption of a fund, which had been created 
by the husband as a provision for the benefit of his wife in the event of her 
surviving him. Her right did not rest upon contract, but upon a legislative grant, 
by way of exemption from the claims of creditors, of an insurance fund, created 
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by the husband’s * * * moneys.” Kittel v. Domeyer, 175 N. 205, 67 N. E. 433. 
In creating the insurance fund as a provision for the benefit x his wife, the hus- 
band acts as the agent of the wife only in the sense that he enables the wife to 
»btain the benefit of the fund. Baker v. Union Mut. Life Ins. Co., 43 N. Y. 283. 

[1] Since the date when the Legislature first made provision for insurance in 
cavor of a married woman upon her husband’s life, free to a limited extent from 
he claims of her husband’s creditors, the conditions which the statute was 
mtended to remedy have entirely vanished. A married woman no longer is under 
any disability to contract in her own name, or to hold or dispose of her separate 
property. Any doubt which might have existed as to the right of a married 
woman to insure the life of her husband has been removed by the express pro- 
visions of section 55 of the Insurance Law (Consol. Laws, c. 28). The result of 
these changes in the law has produced a situation which might well seem 
anomalous to the Legislature. 

Though the provisions of section 52 of the Domestic Relations Law were 
intended to remedy conditions which at one time may have prevented a husband 
from making provision for his wife through the creation of an insurance fund 
payable to her, under changed conditions it operated as a limitation upon the 
right of a husband to make, in favor of his wife, the same provision which he 
might make for others having a lesser claim upon him. No limitation existed 
upon the right of a stranger named as the beneficiary of a policy upon the life 
of another to take the entire insurance fund upon the death of the insured, free 
from any claims of the creditors of the insured, though the annual premiums 
were paid by the insured, unless such premiums were paid in fraud of creditors. 
Where the wife was the beneficiary of a policy upon the life of her husband, 
the creditors of the husband were entitled to the “portion of the insurance money 
which is purchased by excess of premium above five hundred dollars” out of her 
husband’s property. The statute, intended to create rights in a wife, under 
changed conditions, resulted in creditors having rights against a wife which they 
would not otherwise possess. Only the Legislature could remedy this condition. 

We are told that the Legislature did intend to remedy this condition by the 
enactment of section 55-a of the Insurance Law (chapter 468, § 1, Laws 1927). 
The statute provides that: “If a policy of insurance, whether heretofore or here- 
after issued, is effected by any person on his own life or on another life, in favor 
of a person other than himself, or, except in cases of transfer with intent to 
defraud creditors, if a policy of life insurance is assigned or in any way made 
payable to any such person, the lawful beneficiafy or assignee thereof, other than 
the insured or the person so effecting such insurance, or his executors or adminis- 
trators, shall be entitled to its proceeds and avails against the creditors and repre- 
sentatives of the insured and ot the person effecting the same, whether or not 
ihe right to change the beneficiary is reserved or permitted, and whether or not 
the policy is made payable to the person whose life is insured if the beneficiary 
or assignee shall predecease such person; provided, that, subject to the statute 
of limitations, the amount of any premiums for said insurance paid with intent 
to defraud creditors, with inte rest thereon, shall enure to their benefit from the 
proceeds of the policy. * * * 

The statute does not in terms repeal section 52 of the Domestic Relations 

That section contains not only the provision limiting the right of a wife 
to take moneys derived from insurance on her husband’s life purchased by 
premiums paid out of her husband’s property, but also provisions which in other 
respects afford protection of the wife. Clearly the new section of the Insurance 
Law does not by implication repeal any of the provisions of the Domestic Rela- 
tions Law which are not inconsistent with its terms and general scope. The new 
section does, however, in terms apply to the proceeds of all policies which are 
effected by any person on his own life, or on another life in favor of a person 
other than himself. If we give this language its natural significance, then it 
includes policies effected by a husband in favor of his wife. We find no sound 
reason why the statute should receive any other construction. 


The debates in the Senate in regard to the new section leave no doubt that. 
at least in that branch of the Legislature, it was understood that the purpose 
and effect of the new section was to include in its scope policies in favor of a 
wife upon the life of her husband, and to destroy any rights which the credi- 
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tors would otherwise have to the portion of the insurance moneys purchased 
by excess of annual premiums above $500 paid out of the husband’s estate. 
The language of the statute is derived from similar statutes of Massachusetts 
and of Pennsylvania. In those jurisdictions the statutes apply to all policies, 
including policies in favor of a wife, upon the life of her husband. In em- 
ploying the same language the Legislature of New York may hardly be pre- 
sumed to have intended that, in this jurisdiction, the language should have a 
more restricted meaning. Some lack of deftness is evident in adapting the lan- 
guage of the statutes of other jurisdictions to our own statutory scheme. None 
the less, the intention is evident to remedy the condition which has precluded 
a husband from effecting insurance upon his life as a provision for the bene- 
fit of his wife even to the extent to which he might make such provision for the 
benefit of others having lesser claims. Certainly when the Legislature decreed 
that the lawful beneficiary or assignee of a policy, effected by another on his 
own life, is entitled to the proceeds of the policy against the creditors of the 
insured, whether or not the right to change the beneficiary is reserved or per- 
mitted, we may not reasonably hold that the Legislature intended that an ex- 
ception must be made in favor of the creditors of the insured against the wife. 

[2] The same considerations which impelled the court to give a broad scope 
to the language of the statute intended to remedy conditions as they existed 
in 1840 should lead the courts to a liberal construction of the language of the 
statute intended to remedy conditions as they exist to-day. As we have already 
pointed out, the courts have held that the earlier statute applied to any in- 
surance fund created by the husband’s annual appropriation or investment of 
his moneys in premiums for insurance upon his life for the benefit of his wife, 
though in express terms the statute refers to the proceeds of a policy only 
where the wife “causes” her husband's life to be insured. So, though the language 
of the later statute refers in express terms only to a policy of insurance “ef- 
fected by any person on his own life or on another life, in favor of a person 
other than himself,” it seems evident that the Legislature intended by that lan- 
guage to include all cases where a person by appropriation or investment of 
his own money in premiums for insurance upon his own life for the benefit of 
another creates an insurance fund for the beneficiary. 

There is no reasonable basis here for a construction which would create 
distinctions between policies where the contract of insurance is made by the 
insurance company with the beneficiary, and policies where the contract is made 
with the person whose life is insured, or between policies where the benefi- 
ciary is a stranger to the person whose life is insured and policies where the 
beneficiary is his wife. The Legislature was dealing primarily with the con- 
flicting rights, on the one hand, of creditors, or personal representatives of a 
person, whose life is insured, on the other hand, of a beneficiary of the policy, 
to an insurance fund created by the appropriation of moneys of the insured 
for the payment of premiums. Within the meaning of the statute, in all cases 
insurance is “effected” by the person whose life is insured, upon the appropria- 
tion and investment by him of his moneys in the premiums which create the in- 
surance fund. Other construction would defeat rather than effectuate legislative 
intent and create distinctions without any logical basis. 

It follows that no action can be maintained by a creditor of Abraham 
Crosney, deceased, to reach insurance moneys, payable under policies of insurance 
upon his life to his wife as beneficiary, purchased by excess of premiums above 
$500 paid out of his estate. Their rights in the proceeds of such policies are con- 
fined to the amount of the premiums, with interest, which may have been paid 
by the deceased in fraud of his creditors. The question whether the creditors 
would have any right to premiums not in excess of $500 is not now before us. 

The order of the Appellate Division should be reversed, and the judgment 
of the Special Term affirmed, with costs in the Appellate Division and in this 
court. The question certified should be answered: “No.” 

Cardozo, C. J., and Pound, Crane, Kellogg, O’Brien, and Hubbs, JJ., con- 
cur. 


Ordered accordingly. 
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RUDOLPH v. JOHN HANCOCK MUT. LIFE INS. CO. 
Court of Appeals of New York. June 11, 1929, 
167 Northeastern Reporter 223. 

1. INSURANCE—ATTENDING PHYSICIAN’S CERTIFICATE, FURNISHED 
AS PART OF PROOF OF CLAIM, HELD ADMISSIBLE AGAINST 
BENEFICIARY AS PRIMA FACIE AN ADMISSION BY HER. 
Attending physician’s certificate, furnished by beneficiary as part of proof of 

claim, as required by life insurance policy, and containing plain statements that 
first visit or prescription during last illness was prior to date of policy, and that 
health had been impaired for two years prior to death, when accompanied by no 
expression of dissent by beneficiary, was admissible against her in action on policy 
as prima facie evidence of voluntary admission by her, and not inadmissible as 
hearsay. 

(For other cases, see Insurance, Dec. Dig. § 547.) 

z. INSURANCE—FURNISHING OF ATTENDING PHYSICIAN’S CER- 
TIFICATE AS TO CAUSE OF DEATH AS PART OF PROOF UNDER 
POLICY HELD NOT INVOLUNTARY. 

Beneficiary’s act in furnishing attending physician’s certificate as to cause of 
death as part of claim, as required by life insurance policy, was not involuntary, 
as respected its admissibility as against her, where she took certificate to physician 
herself and requested him to answer the questions. 

(For other cases, see Insurance, Dec. Dig. § 547.) 

3. INSURANCE—RECEPTION OF ATTENDING PHYSICIAN’S CERTI- 
FICATE AGAINST BENEFICIARY FURNISHING IT AS PART OF 
PROOF OF CLAIM UNDER POLICY DID NOT VIOLATE STATUTE 
AS TO PRIVILEGED COMMUNICATIONS (CIVIL PRACTICE ACT, 
§§ 352, 354). 

In action on life insurance policy, reception in evidence of attending physician’s 
certificate furnished by beneficiary as part of proof of claim for purpose of proving 
admission of facts by beneficiary did not constitute violation of Civil Practice Act, 
§§ 352, 354, relative to privileged communications. 

(For other cases, see Insurance, Dec. Dig. § 547.) 

4. EVIDENCE—PHYSICIAN’S CERTIFICATE AS TO CAUSE OF DEATH, 
FURNISHED UNDER POLICY, IS NOT CONCLUSIVE AGAINST 
BENEFICIARY, BUT BINDING UNTIL EXPLAINED 
In action on life insurance policy, certificate of attending physician as to cause 

of death, furnished by beneficiary to insurance company as part of proof of claim, 

is not conclusive against her, but is binding until corrected or explained. 

(For other cases, see Evidence, Dec. Dig. § 265[2].) 

Hubbs, Crane, and Kellogg, JJ., dissenting. 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Mary Rudolph against the John Hancock Mutual Life Insurance 
Company. From a judgment of the Appellate Division, Second Department (224 
App. Diy. 857, 231 N. Y. S. 874), affirming a judgment of the City Court of Yonkers, 
entered upon a directed verdict, defendant appeals. Reversed, and new trial ordered. 

William O. Gennert and Frederick C. Tanner, both of New York City, for 
appellant. 

John J. Finn, of New York City, for respondent. 

O’prieN, J. March 3, 1926, plaintiff caused the life of her son, aged fifteen 
years, to be insured by defendant. The application is not made part of the policy, 
hor was any medical examination had. The policy, by its terms, is not to take 
effect unless, at the time of its issue, the insured is in sound health, and it is de- 
clared to be void, if, within two years prior to its date, he has been attended by 
a physician for any serious disease, complaint, or operation, of if, before such 
date, he has had any disease of the heart. It also provides: “Proof of claim. In 
case of death of the insured, proofs of claim shall be made on blanks to be pro- 
vided by the Company and shall contain full answers of the claimant, physician 
and other persons to all the questions asked therein and shall conform to all the 
requirements thereof.” 

_ On June 3, 1926, exactly three months after the date of the policy, the insured 
died, and plaintiff filed with defendant proofs of death prepared on forms provided 
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by defendant. These documents in part consist of an undertaker’s certificate and 
the claimant’s certificate, in which she states that the insured first complained of 
illness four weeks before his death; that such illness consisted of swelling of the 
feet; that the cause of death was hydrops; and that the duration was only four 
weeks. She delivered another document to defendant as part of the proofs of 
claim. It is the attending physician’s certificate prepared upon defendant’s form. 
She introduced in evidence the undertaker’s certificate and her own, but she marked 
only for identification that of the attending physician. Upon her objection the 
court refused to admit it. The error assigned in this judgment is the rejection of 
this document. If competent evidence, it would raise the most serious issues of 
fact whether, at the time of the writing of the policy, the insured was in sound 
health, whether, within two years prior to its date, he had been attended by a 
physician for a serious disease, and whether, before such date, he had any disease 
of the heart. In his certificate, the physician states that his first visit or prescription 
in the last illness of the insured was January 3, 1926, two months before the date 
of the policy, and five months before the death of the insured; that health had 
been impaired two years before death; that he had attended the insured during 
the year 1924 for grippe and weak heart, that the cause of death was cedema, with 
“insufficientia valv. mitr. et aorte” as a contributory cause, and that such condi- 
tion had existed for two years. Attached to the certificate is a statement signed 
by plaintiff as claimant agreeing that the certificate shall be considered a part of 
the proofs of death under the policy in accordnace with its conditions. After this 
document had been rejected, testimony was admitted to the effect that it had 
been read to plaintiff prior to the trial, and that she had conceded its correctness. 
Plaintiff seeks to support this judgment upon the theory that the certificate was 
hearsay, that her act in supplying defendant with it was involuntary, and _ there- 
fore does not constitute an admission by her of the facts therein stated and that 
it is privileged. 

[1, 2] The statements in the certificate do not constitute hearsay. Rather, the 
paper must be viewed as prima facie evidence of a voluntary admission by the 
claimant that such statements are true. Buffalo Loan, Trust & Safe-Deposit C 
v. Knights Templar & Masonic Mut. Aid Ass’n, 126 N. Y. 450, 27 N. E. 942, 
Am. St. Rep. 839; Hanna v. Connecticut Mut. Life Ins. Co., 150 N. Y. 526, 44 N. E. 
1099; Leonard v. John Hancock Mut. Life Ins. Co., 76 Misc. Rep. 529, 135 N. Y. 
S. 564, per Lehman, J.; Wigmore on Evidence (2d Ed.) § 1073. The physician’s 
certificate was one of three papers submitted as proof of loss. The whole ad- 
mission should have been taken together. If it was sufficient to establish the 
death of the insured, as plaintiff admits, it was also sufficient to show that 
death was occasioned in such a manner as to relieve defendant from respon- 
sibility. Mutual Ben. L. Ins. Co. v. Newton, 22 Wall. 32, 22 L. Ed. 793. Plain- 
tiff made the physician her agent in respect to reporting dates and duration and 
nature of previous illnesses. She may noi be held to a personal knowledge of 
the cause of death as described in abbreviated medical Latin, but she must be 
assumed to understand the statement that the insured had been attended for 
two wecks in the year 1924 for grippe and weak heart, an illness which is des- 
cribed by the physician in plainly written English, and the statement that the 
first visit or prescription during the last illness was in January, 1926, as well 
as the statement that health had been impaired two years prior to death. These 
expressions of fact she made her own. Indeed, there is testimony which, if 
credited, proves that she conceded the contents of the certificate to be correct. 
Very different in principle is the decision in Goldschmidt v. Mutual Life Ins. 
Co., 102 N. Y. 486, 7 N. E.. 408, where proofs furnished by a claimant were 
accompanied by a protest that the facts therein alleged were untrue. Here, plain- 
tiff gave no expression of dissent. This paper, unexplained by her, and admitted 
by her to be part of the proofs of death, is as much hers as if she had orally 
related their contents as facts. Its production by her is, prima facie, admission 
that the facts therein recited are true. Buffalo Loan, Trust & Safe-Deposit 
Co. v. Knights Templar & Masonic Mut. Aid Ass'n, supra; Spencer v. Citizens 
Mut. Life Ins. Ass’n, 142 N. Y. 505, 509. 37 N. E. 617. How claimant’s act in 
supplying defendant with this certificate can be regarded as involuntary 1s 
difficult to discover. The attending physician was referred to defendant as one 
authorized to answer for her. She saw the answer in the form of a certificate, 
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for she herself took that certificate to the physician and requested his answers 
to the questions. Aldridge v. Aitna Life Ins. Co., 204 N. Y. 83, 97 N. E. 
399, 38 L. R. A. (N. S.) 343. She acted under no coercion. 

[3, 4] The reception in evidence of the certificate for the purpose of proving 
an admission of facts by the claimant would not constitute a violation of the 
provisions of section 352 and 354 of the Civil Practice Act which relate to privi- 
leged communications. In the absence of express waiver at the trial, the at- 
tending physician could not be allowed orally to testify to the facts as stated 
in the certificate (Redmond v. Industrial Ben. Ass’n, 150 N. Y. 167, 44 N. E. 
769; Holden v. Metropolitan Life Ins. Co., 165 N. Y. 13, 58 N. E. 771; Meyer v. 
Supreme Lodge K. of P.. 178 N. Y. 63, 70 N. E. 111, 64 L. R. A. 839), nor is that 
paper competent original evidence. It operates, however, as an admission by 
claimant that the facts are as stated. Its reception would violate no confidence, 
for, as observed by Chief Judge Andrews in a similar case, the confidence had 
already been violated by the conjoint action of the physician and the claimant. 
Buffalo Loan, Trust & Safe-Deposit Co. v. Knights Templar & Masonic Mut. 
Aid Ass’n, supra, 126 N. Y. 450, at page 456, 27 N. E. 942, 22 Am. St. Rep. 839. 
Of course, it is not conclusive against her, but is binding until corrected or 
explained. Mut. Ben. L. Ins. Co. v. Newton, supra; Goldschmidt v. Mut. Life 
Ins. Co., supra; Spencer v. Citizens’ Mut. Life Ins. Ass'n, supra; Hanna v. Connec- 
ticut Mut. Life Ins. Co., supra. 

The judgment of the Appellate Division and that of the Trial Court should 
be reversed, and a new trial ordered, with costs to abide the event. 

Hubbs, J. (dissenting). I am unable to agree with the conclusion reached in 
the prevailing opinion. 

The policy provides: “Proof of claim. In case of death of the Insured, proofs 
of claim shall be made on blanks to be provided by the Company and shall con- 
tain full answers of the claimant, physicians and other persons to all the ques- 
tions asked therein and shall conform to all the requirements thereof.” 

That clause distinguishes this case from all those cited in Judge O’Brien’s 
opinion to the effect that a doctor’s affidavit served upon an insurance company 
as a part of the proofs of death constitutes an admission against interest by 
the beneficiary of the facts stated in such affidavit. In none of the cases cited 
was the beneficiary bound by the contract of insurance to furnish a physician’s 
affidavit upon a blank to be furnished by the insurance company requiring the 
physician to make full answers to all the questions asked. It appears from the 
opinion in Buffalo Loan, Trust & Safe-Deposit Co. v. Knights Templar & Ma- 
sonic Mut. Aid Ass’n, 126 N. Y. 450, 27 N. E. 942, 22 Am. St. Rep. 839, that the 
certificate of insurance required only “proof of death.” The furnishing of a doc- 
tor’s affidavit was a gratuitous act, voluntary and unnecessary. Under those cir- 
cumstances, the plaintiff in that case vouched for the truth of the doctor’s affi- 
davit, and it was held to constitute an admission against interest upon his part. 
The case of Spencer v. Citizens’ Mut. Life Ins. Ass’n, 142 N. Y. 505, 37 N. E. 
617, is of the same nature, and in that case the record discloses that on objection 
was made at the trial to the receipt in evidence of the doctor’s affidavit. To the 
same effect is the case of Hanna v. Connecticut Mut. Life Ins. Co., 150 N. Y. 
526, 44 N. E, 1099. The other cases cited belong in the same class, and rely 
upon the Spencer and Hanna Cases, as authority for the general statement that 
a physician’s affidavit forming part of the proofs of death, is properly received 
in evidence as an admission against interest. 


In Helwig v. Mutual Life Ins. Co., 58 Hun, 366, 367, 12 N. Y. S. 172, it was 
said: “Ordinarily, it may be said that a party who makes use of an affidavit there- 
by holds it forth as truthful, but we think the present case is an exception to 
the general rule, for it was a condition of the policy that the proofs of loss 
should be accompanied by the statement of the physician who attended the de- 
ceased in the last illness. The questions were upon a printed blank furnished 
by the company. It is not to be supposed that the claimant could control the 
responses or was in any degree responsible for their correctness. Had the for- 
warding of the physician’s affidavit been a matter of choice with the claimant, 
it might well be argued that the statement was put forward as truthful and 
was evidence against the party using it. But as the claimant had no option and 
was compelled by the contract to forward the statement, it cannot be used as 
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evidence against her.” When that case was passed on in this court in 132 N. Y. 
331, 30 N. E. 834, 28 Am. St. Rep. 578, this court reversed upon the express ground 
that the policy did not require the plaintiff to furnish the doctor’s affidavit. All 
that the beneficiary was required to do was to furnish proof of death. 

In Redmond vy. Industrial Ben. Ass’n, 150 N. Y. 167, 173, 44 N. E. 769, the true 
rule was announced, although the statement was not necessary to the decision. 
Judge Bartlett wrote, all the members of the court concurring: “It would seem 
that the attending physician of the insured did not represent the plaintiff, and 
the furnishing of his sworn statement was in no sense the voluntary act or ad- 
mission of the plaintiff, but was made a condition precedent to his recovery on 
the policy by the contract of insurance.” In that case the by-laws of the de- 
fendant required “that the proofs of death shall contain, among other things, 
a statement under oath of the attending physician made upon a blank furnished 
by the company.” It will be noted that the requirement is very much like the 
one contained in the policy in this case. 

The question is open in this court, and may be considered upon principle. 
The proofs of death must be furnished upon blanks provided by the company, 
and must contain full answers by the physician to all the questions asked there- 
on. The claimant has no option. The physician’s affidavit is a statement ex- 
tracted from the claimant by the terms of the policy. How can it be held that 
she vouches for the truth of each statement therein? How can it reasonably 
be said that she adopted the statement of the physician as her own, especially 
in view of the fact that her own sworn statement, filed as a part of the proof 
of death, stated the facts, in so far as they are in issue here, directly contrary 
to the statement contained in the physician’s affidavit? 

The claimant did not agree to adopt the statement of the physician’ she 
did agree to furnish it. It may be of use to the company in determining its 
attitude in the adjustment of the claim. Ordinarily, when a person tenders 
serves an affidavit of a third person in support of a claim, he is held to approve 
the contents of the affidavit of which he thus makes use. There can be no 
question about the general principle. In the case at bar, the policy provides 
that, in consideration of the premium, and on satisfactory proof of the death 
of the insured, the company will pay the amount due. That is the primary con- 
tract. As a part of the policy, it is further provided that the beneficiary shall 
furnish to the company certain information upon blanks furnished by it, con- 
taining questions to be answered by certain persons, among others by the physic- 
ian. The claimant cannot know how the physician will answer those questions 
or whether she can agree that the answers are true. Neither can she control 
the answers to the questions. Still, she is bound by the terms of the policy to 
furnish a physician’s affidavit. Under such circumstances, it is a misuse of the 
word “admission” to say that by filing the affidavit which she was obliged to 
file she admitted the truth of the statements which it contains. 

The judgment should be affirmed, with costs. 

Cardozo, C. J., and Pound and Lehman, JJ., concur with O’Brien, J. 


Hubbs, J., dissents in opinion, in which Crane and Kellogg, JJ., concur. 
Judgments reversed, etc. 


BRASSELL v. JOHN HANCOCK MUT. LIFE INS. CO. OF BOSTON, MASS. 
Supreme Court, Appellate Term, First Department. June 6, 1929. 
235 New York Supplement. 195. 

1. INSURANCE—NEW YORK STATUTE REQUIRING NOTICE OF FOR- 
FEITURE FOR NONPAYMENT OF PREMIUMS HELD INAPPLI- 
CABLE TO LIFE POLICY DELIVERED IN NEW JERSEY, WHERE 
BENEFICIARY AND INSURED RESIDED IN NEW JERSEY (New 
York Insurance Law, § 92). 

Where beneficiary and insured both resided in New Jersey, where insured 
died and policy was delivered to beneficiary by insurer, a Massachusetts cor- 
poration, New York Insurance Law, § 92, providing that there shall be no for- 
feiture of policy for nonpayment of premiums without first giving required 
written notice, did not apply. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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4. INSURANCE—UNDER NEW YORK COMMON LAW PLAINTIFF WAS 

REQUIRED TO ESTABLISH THAT LIFE INSURANCE POLICY WAS 

IN EFFECT AT TIME OF INSURED’S DEATH. 

Under the common law of New York, plaintiff suing on life insurance policy 
was required to establish that at time of insured’s death policy was in full force 
and effect, and that its requirements had been complied with, including payment 
of premiums. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

Appeal from Municipal Court, Borough of Manhattan, Sixth District. 

Action by Mary Brassell against the John Hancock Mutual Life Insurance 
Company of Boston, Mass. From a judgment for plaintiff, defendant appeals. 
Reversed, and new trial ordered. 

Argued May term, 1929, before Lydon, Callahan, and Frankenthaler, JJ. 

Frederick C. Tanner, of New York City, for appellant. 

Leo Kraus, of New York City, for respondent. 

Per CurIAM. [1-3] The beneficiary under the policy of insurance involved 
herein resided in New Jersey, and the policy was delivered to her there by 
the defendant, which was a Massachusetts corporation. The insured died in 
New Jersey, and the beneficiary resided there at the time of the insured’s death. 
Unquestionably under such circumstances, section 92 of the Insurance Law of this 
state does not apply to the contract involved herein. Mutual Life Insurance 
Co. of New York v. Cohen, 179 U. S. 262, 269, 21 S. Gt. 106 (45 L. Ed. 181). 
Both the states of New Jersey and Massachusetts derive their common law from 
that of England, and the presumption arises that their common law is the same 
as ours. Savage v. O'Neil, 44 N. Y. 298. There being no proof of the statute 
law of the state where the contract was made, no presumption arises as to 
statute law. First National Bank of Paterson vy. National Broadway Bank, 
156 N. Y. 459, 472, 51 N. E. 398 (42 L. R. A. 139); Robb v. Washington & Jef- 
ferson College, 185 N. Y. 485, 496, 78 N. E. 359: International Text Book Co. 
v. Connelly, 206 N. Y. 188, 200, 99 N. E. 722 (42 L. R. A. [N. §.] 1115). 

In the case of Stewart v. Union Mutual Life Ins. Co. of Maine, 155 N. Y. 257, 
49 N. E. 876, 42 L. R. A. 147, upon which the trial court relied, it was quite 
evident that the Court of Appeals was referring to the common law when it 
said that, in the absence of evidence, we might assume that the laws of Maine 
where the contract of insurance was made were the same as the laws of this 
state. No statute of this state affected the question then before the court. 

[4] Under the common law of this state plaintiff was required to establish 
that at the time of the death of the insured the policy was in full force and 
effect and its requirements had been complied with including the payment of 
premiums due. 

Judgment reversed and a new trial ordered, with $30 costs to appellant to 
abide the event. All concur. 


METROPOLITAN LIFE INS. CO. v. BEHA, State Superintendent of Insurance. 

Supreme Court, Appellate Division, Third Department. June 21, 1929. 
235 New York Supplement 501. 

1. INSURANCE—INSURANCE CONTRACT IS TO BE ENFORCED AS 
MADE AND UNDERSTOOD BY PARTIES, UNLESS STATUTE RE- 
QUIRES DIFFERENT CONSTRUCTION. 

An insurance contract is to be enforced as parties made it and understood it, 
unless, because of some statutory provisions, courts are required to give it a 
construction which parties never intended. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

2. INSURANCE—RIDER THAT DEATH AS RESULT OF FLIGHT IN AIR- 
CRAFT, EXCEPT AS FARE-PAYING PASSENGER, IS NOT RISK 
COVERED BY POLICY, HELD NOT INCONSISTENT WITH INCON- 
TESTABLE CLAUSE; “CONTEST” (Insurance Law, § 101, subd. 2). 
Proposed rider to life insurance policy that “death as a result of service, 

travel or flight in any species of aircraft, except as a fare-paying passenger, is 

a risk not assumed under this policy,” is not inconsistent with and therefore 

forbidden by Insurance Law, § 101, subd. 2, declaring policy shall be incontest- 
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able after two years from its date except for nonpayment of premiums and 
violation of policy conditions relating to military or naval service in time of 
war, and refusal of state superintendent of insurance to approve rider on that 
account was not justified, since to defend on ground specified in rider would not 
be to “contest” policy, in view of subdivisions 3 and 10. 

(For other cases, see Insurance, Dec. Dig. § 400.) 

Appiication of the Metropolitan Life Insurance Company for a certiorari order 
against James A. Beha (now Albert Conway), as Superintendent of Insurance, 
to review latter’s determination in refusing to approve of a form of rider which 
petitioner asked leave to attach to its standard form of life insurance policy. 
Reversed, and matter remitted. 

Argued before Van Kirk, P. J., and Hinman, Davis, Whitmyer, and Has- 
brouck, JJ. 

Leroy A. Lincoln, of New York City (Frederic G. Dunham, of New York 
City, of counsel), for petitioner. 

Hamilton Ward, Atty. Gen. (Thomas Penny, Jr., of Buffalo, and Joseph C. 
H. Flynn, of Brooklyn, of counsel), for respondent. 

VAN Kirk, P. J. The petition runs against James A. Beha, as superintendent of 
insurance. The present superintendent is Albert Conway and his name should 
be substituted for that of James A. Beha. 

The petitioner asks the superintendent of insurance for his official approval 
of a rider which it desires to attach to its standard form of life insurance policy. 
The rider is in the following form: “Death as a result of service, travel or flight 
in any species of air craft except as a fare-paying passenger is a risk not as- 
sumed under this policy; but, if the insured shall die as a result, directly or in- 
directly, of such service, travel or flight, the company will pay to the beneficiary 
the reserve on this policy.” 

The superintendent refused his approval on the ground that it is in conflict 
with, and forbidden by, subdivision 2 of section 101 of the Insurance Law, 
known as the “incontestable clause.” Was his refusal justified? 

The question here does not arise upon a contest between an insurer and 
its insured; it looks into the future only. 


[1, 2] An insurance contract made between the parties thereto “is to be 
enforced as they made it and understood it unless, because of some statutory 
provisions, the courts are required to give it a construction or effect which the 
parties never intended.” Hopkins vy. Connecticut General Life Ins. Co., 225 
N. Y. 76, 79, 121 N. E. 465, 466. The statutory provisions material here are those 
contained in section 101, the standard provisions section, of the Insurance Law, 
which provides that no life insurance policy shall be issued in this state unless it 
contains in substance the provisions set forth therein. There is no provision in 
this section which in words or’in effect forbids riders upon a life insurance pol- 
icy: the several provisions, singly or jointly, do not purport to be exclusive. 
Riders are contemplated, else there would be no requirement that they must 
be approved by the superintendent. So that the standard provisions are not 
absolutely to control all the provisions of the contract. All that this incon- 
testable clause covers is the terms of the contract as made. The proposed rider 
limits the coverage by excluding therefrom a death which results in the particu- 
lar manner and from the particular cause described in the rider. If the rider 
be permitted, a policy with the rider attached would constitute a complete con- 
tract; it would not be in conflict with any provision of section 101, and it would 
be the contract which the parties of their own choice had made. If an aviator, 
having such policy and rider, should meet his death as the result of service, 
travel, or flight in any species of air craft, except as a fare-paying passenger, 
he could not recover, not because the policy, or any provision of it, was con- 
tested, but because the cause of death was not covered by the policy; to defend 
on such ground is not to contest the policy. A claim for fire loss could not be 
maintained under a life or an accident policy. Subdivision 3 of section 101 re- 
quires that there shall be in the policy a provision that it “shall constitute the 
entire contract between the parties”; also that a rider approved by the super- 
intendent of insurance shall be deemed to be a part of the policy to which it 
is attached. Evidently the incontestable clause does not prevent contesting a 
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claim which is not covered by the policy. A plaintiff can recover in accord 
with the contract he proves only. We think these conclusions find support in the 
discussion in the Hopkins Case, supra. That riders, if approved by the superin- 
tendent, may be attached to the standard policy is plainly stated in subdivision 
10, and particularly by the words “no rider and no indorsement, except as stated 
above, shall be attached to or printed or stamped upon any policy issued or de- 
livered in this state until the form of such rider or indorsement has been filed with 
the superintendent of insurance and formally approved by him. A policy * * * 
or rider form used in connection with any policy issued in violation of this sec- 
tion, shall nevertheless be held valid but shall be construed as provided in this 
section, and when any provision in such policy * * * or rider is in conflict 
with any provision of this section, or of any other statutory provision, the rights, 
duties and obligations of the insurer, the policyholder and the beneficiary shall 
be governed by the provisions of this section.” It is apparent that no rider 
may be lawfully attached to a life policy, first, if it is inconsistent, or conflicts, 
with any standard provision, or, second, until it is approved by the superinten- 
dent. The first, though not declared in the statute, isa necessary conclusion from 
the whole section. The second apparently is to enable the superintendent to 
determine whether its terms comply with the statute. Hopkins vy. Connecticut 
General Life Ins. Co., supra. The statute does not declare on what ground or for 
what reasons he is to make his determination. But we here have to do with the 
first only. The determination here in question is based upon inconsistency only. 

The one question then is whether the proposed rider, if approved, would 
be in conflict with and therefore forbidden by subdivision 2 of section 101. 
This subdivision declares that a life insurance policy “shall be incontestable after 
it has been in force during the life time of the insured for a period of two years 
from its date of issue except for nonpayment of premiums and except for viola- 
tion of the conditions of the policy relating to military or naval service in time 
of war. * * * ” ‘Then follows an option and provisions not material to 
the issue here. In the standard provisions there are no “conditions of the pol- 
icy relating to military or naval service in time of war.” ‘This plainly estab- 
lishes that, in addition to the standard provisions, such “conditions” may be 
added to a life policy, and it is argued that, because this one exception is placed 
in the statute, no other rider is permissible. We find nothing in the section 
to justify this contention; we do find the provisions hereinabove discussed which 
justify a contrary view. 


The rider is asked by the petitioner because of new conditions which have 
arisen with aviation. The aviator, while engaged in his operation, is under 
risks, the extent of which experience does not disclose; an insurance company 
has no data on which to estimate a fair and just premium. Many aviators 
desire to take out life insurance policies, but cannot afford to because of the 
amount of the premium which at present the companies feel required to de- 
mand. Thus the issue here is of interest, not only to the insurance companies, 
but to those who desire to have the benefit of life insurance. We find nothing 
in the statute or in public policy which forbids that this interest should be satis- 
fed. It is apparently true, as the Attorney General argues, that it has been 
the purpose of the Legislature to make a life insurance policy, after the expira- 
tion of two years, an absolute liability to the insured according to its terms. 
If our conclusion conflicts with this purpose, the remedy must rest with the 
Legislature. The Attorney General suggests that the proposed rider would re- 
sult in discrimination betwen aviator and “fare -paying passenger.” We do not 
think so. An aviator, engaged in his occupation, is exposed to more constant 
lisks than are “fare-paying passengers.” However, it is not for this court to 
determine here whether or not the superintendent of insurance could or should 
have approved this rider, but only whether or not the form of the rider was 
inconsistent with subdivision 2 of section 101. 


We conclude therefore that the proposed rider is not inconsistent with the 


incontestable clause of the policy and a refusal to approve the rider on that 
account was not justified. 


The determination of the superintendent of insurance should be reversed, 
with $50 costs, and disbursements, and the matter remitted. All concur. 
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ARMAND v. METROPOLITAN LIFE INS. CO. 
Supreme Court, Appellate Term, First Department. June 20, 1929. 
235 New York Supplement 726. 

1. INSURANCE—APPLICANT MUST DISCLOSE SERIOUS CHANGES IN 
PHYSICAL CONDITION, ARISING AFTER APPLICATION, BUT BE- 
FORE DELIVERY OF POLICY, AND DELIBERATE FAILURE WOULD 
CONSTITUTE FRAUD, AVOIDING POLICY (INSURANCE LAW, § 58). 
Under life policy providing that it shall not become effective until delivery 

thereof, applicant was under duty to disclose material and serious changes in phy- 

sical condition arising subsequent to his application, and deliberate violation of duty 
by failure to disclose situation prior to delivery of policy would constitute deliberate 
fraud, and avoid policy, irrespective of Insurance Law, § 58, which makes policy 
and writings attached thereto exclusive contract between parties. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

2. INSURANCE--STATEMENTS IN APPLICATION CONCERNING 
HEALTH, TRUE WHEN MADE, DID NOT BECOME FALSE BY SUB- 
SEQUENT DEVELOPMENTS, UNLESS REAFFIRMED BEFORE DE- 
LIVERY -OF POLICY. 

Where statements in application for life policy that insured was not attended 
by physician during past five years were true, statements did not become automatic- 
ally false by subsequent developments, unless at time of delivery of policy question- 
naire was presented to insured by insurer’s agent for recheck of answers, and was 
reafiirmed by applicant, in which case omission to refer to recent visits of physician 
would constitute prima facie concealment. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

3. INSURANCE—BURDEN OF PROVING INSURED’S VISIT TO PHYSI- 
CIAN AFTER APPLICATION DENYING VISIT AND BEFORE DE- 
LIVERY OF POLICY WAS FRAUD HELD ON INSURER. 

Where insured’s statement in application for insurance that he had not been at- 
tended by physician during past five years was true when made, but intermediate 
between date of application and delivery of policy insured visited physician twice, 
insured did not sustain burden that there had been such concealment of material 
facts which ought to have been revealed as would constitute fraud on insurer. 

(For other cases, see Insurance, Dec. Dig. § 646[3].) 

4. INSURANCE—BURDEN OF SHOWING INSURED’S VISITS TO PHY- 
SICIAN, AFTER APPLICATION RECITING NO VISITS AND BEFORE 
DELIVERY OF POLICY, CONSTITUTED FRAUDULENT CONCEAL- 
MENT, HELD NOT SUSTAINED BY INSURER. 

Where insured’s statement in application for insurance that he had not been 
attended by physician during past five years was true when made, but intermediate 
between date of application and delivery of policy insured visited physician twice, 
insured did not sustain burden of showing fraudulent concealment between applica- 
tion and delivery of policy sufficient to avoid policy, where there was no proof as 
to nature of visits to physician or of deliberate falsehood. 

(For other cases, see Insurance, Dec. Dig. § 665{3].) 

5. INSURANCE—INSURED’S FAILURE TO TELL AGENT ON DELIVERY 
OF POLICY OF VISITS TO PHYSICIAN AFTER APPLICATION DID 
NOT AVOID POLICY. 

Where insured’s statement in application for insurance that he had not been 
attended by physician during past five years was true when made, but intermediate 
between date of application and delivery of policy insured visited physician twice, 
failure of insured to talk on subject of visits of physician to agent who delivered 
policy did not avoid policy, where insured was asked no questions and agent was 
not representative of insurer. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

Appeal from Municipal Court, Borough of Manhattan, Fourth District. 

Action by George F. Armand, as administrator of the estate of William F. Ar- 
mand, deceased, against the Metropolitan Life Insurance Company. From a judg- 
ment of the Municipal Court, Borough of Manhattan, Fourth District, in favor of 


the plaintiff, for the sum of $1,128.58, on a directed verdict after trial, defendant 
appeals. Affirmed. 
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Argued March term, 1929, before Bijur, Lydon, and Frankenthaler, JJ, 

Edward M. & Paul Grout, of New York City (Charles B. La Voe, of New 
York City, of counsel), for appellant. 

William F. Wund, of New York City, for respondent. 

FRANKENTHALER, J. On April 18, 1927, William Armand made application for 
a policy of insurance upon his life in the sum of $1,000, designating his father, Will- 
iam F, Armand, as beneficiary. The policy was issued under date of application, 
but was not physically delivered to the assured until April 29. On August 23, 1927, 
the latter died of tuberculosis at a sanitarium in Sullivan county. His father, the 
beneficiary, died on October 22, 1927. This plaintiff was appointed administrator of 
the beneficiary’s estate, and, upon the refusal of the defendant to make payment 
under the policy, instituted this action. 

Defendant interposed various defenses, but only one is urged on this appeal; 
the others having been abandoned at the trial. The application contained the follow- 
ing question and answer: 

“(18) Have you been attended by a physician during the past five years? If 
yes, give name of complaints, dates, how long sick, and names of physician or 
physicians. No.” 

The proof showed that, between the date of the application and the delivery of 
the policy (April 18 and 29, respectively), the assured had been attended by a phy- 
sician on two days, to wit, on April 21 and 25. It was shown by the testimony of 
the physician that the assured was treated by him. Proof of the nature of the illness 
was excluded, upon the objection of plaintiff’s counsel. je 

[1] The statement made in the application was true when made, but interme- 
diate between the date of the application and the delivery of the policy plaintiff 
visited a physician twice. Was it his duty to take the initiative in disclosing that 
information to the insurer? The insurance contract provides that the policy shall 
not become effective until delivery thereof. If a serious condition as to the state 
oi his health developed, such as the necessity of a major operation (Goldstein v. New 
York Life Ins. Co., 176 App. Div. 813, 162 N. Y. S. 1088, affirmed 227 N. Y. 575, 
124 N. E. 898; Equitable Life Assurance Soc. v. McElroy [C. C. A.] 83 F. 631), a 
failure to disclose this situation prior to the delivery of the policy would constitute 
a deliberate fraud and avoid the policy. This result would follow, irrespective of 
section 58 of the Insurance Law, which makes the policy and the writings attached 
thereto the exclusive contract between the parties. The insurer would be deemed 
to have been induced by fraudulent concealment to complete the last step necessary 
to bring the contract into existence. 


[2] The theory of avoidance is therefore not based upon the fact that the 


warranties in the application are false, in the sense that, being continuing ones until 
the date of the delivery of the policy, they must be read in the light of developments 
transpiring by that date. Such a construction would, in effect, be a nullification of 
the provisions of section 58. It would require resort to matters outside the written 
contract to interpret the same. The fact is that the statements in the application 
were all true, and they did not automatically become false by subsequent develop- 
ments, unless at the time of delivery the questionnaire was presented to the insured 
by the company’s agent for a recheck of the accuracy of the answers and was re- 
affirmed by the applicant. There did exist, however, a duty to disclose material and 
serious changes in his physical condition arising subsequent to his application, and 
a deliberate violation of this duty would be a fraud which would vitiate the contract. 

Was there such fraud in the instant case? We are referred to Travelers’ In- 
surance Co, v. Pomerantz, 246 N. Y. 63, 158 N. E. 21, in which the court held that 
there was such fraud in the representation by the insured that he had received no 
medical or surgical attention within a period of five years, when in fact he had 
received medical attention a dozen times within that period, at least one medical 
consultation had been held, and less than two years before digitalis had been 
Prescribed for him. Such a showing by the insurance company was held to estab- 
lish a prima facie case for rescission on the ground of fraud. It is evident, where 
an insured has had a dozen medical visits during the past five years, and in the 
lace of this alleges in his application that he has had no medical attention during 
that period, that his statement cannot be attributed to a lapse of memory, but to 
cliberate misrepresentation. Similarly, in the case at bar, if the insured at the time 
of delivery of the policy had been confronted with his application, and requested 
to reiterate the truth of the statements contained therein, his omission to refer to 
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the two very recent visits by a physician would constitute prima facie fraudulent 
concealment, and bring the situation within the rule of the Pomerantz Case. 

[3, 4] Here, however, there was no proof of fraudulent concealment. The 
failure to speak may have been due to inadvertence or neglect. The visits paid to 
the physician may have related to trifling or insignificant ailments. There is no 
evidence of a deliberate falsehood, as in the Pomerantz Case, where the insured was 
squarely confronted with a question which he categorically answered in the neg- 
ative. In such a contingency the burden would be upon the assured or his repre- 
sentatives to show that the misrepresentation was not material. In the instant case, 
however, no false statement was made by the assured, and the burden, therefore, 
rested upon the insurer to prove that there had been such concealment of material 
facts which ought to have been revealed as would constitute a fraud upon it. This 
burden the insurer has failed to sustain. 

[5] Nor does the failure of the assured to talk on the subject to the agent who 
delivered the policy involve him. He was asked no questions by the agent. More- 
over, unlike the case of Stipcich v. Metropolitan Life Ins. Co., 277 U. S. 311, 48 
S. Ct. 512, 72 L. Ed. 895, which holds that by force of the Oregon statutes (Or. L,. 
§ 6435) the agent who solicits and procures the application for life insurance is 
the agent of the company, the agent here, by the very provisions of the policy, was 
not the representative of the insurer. 

Of course, the concealment by an insured, subsequent to the application and 
prior to delivery of the policy, that he was about to undergo a serious operation for 
ulcer in the intestines (Goldstein v. New York Life Ins. Co., supra), or an op- 
eration for appendicitis (Equitable Life Assurance Soc. v. McElroy, supra), would 
occupy quite another category. Similarly the concealment by the recipient of the 
policy as agent for the insured, having knowledge that the insured is in extremis 
or suffering from acute pneumonia, would also be deemed deliberate fraud. These 
instances do not present cases of inadvertence or neglect, but intentional conceal- 
ment with ulterior motives. 

Defendant has failed to sustain the defense of fraudulent concealment between 
the date of the application and the time of delivery of the policy, which is the one 
defense upon which it relied, and the judgment is therefore affirmed, with $25 costs, 
with leave to appellant to appeal to the Appellate Division. All concur. 


MUTUAL LIFE INS. CO. v. SVONAVEC. 
Court of Appeals of Ohio, Cuyahoga County. April 15, 1929. 
166 Northeastern Reporter 905. 

1. INSURANCE—INSURER MUST RETURN APPLICATION WITH POL- 
ICY, NOT AFTER INSURED’S DEATH, TO SET UP FALSE REPRE- 
SENTATIONS THEREIN. (Gen. Code, § 9389). 

Gen. Code, § 9389, requiring insurer to return copy of application with and 
as part of policy issued by it to person taking policy, contemplates return of 
application simultaneously with delivery of policy itself, not after death of in- 
sured, to entitle insurer to set up false representations in application as defense 
to action on policy. ; 

(For other cases, see coparenes, Dec. Dig. § 151[2].) 

EF 


4. INSURANCE—INSURER, WHOSE AGENT WAS TOLD THAT INSURED 
HAD HAD TU BE "RCULOSIS, CANNOT REFUSE PAYMENT ON 
GROUND THAT SHE WAS NOT IN SOUND HEALTH WHEN POL- 
ICY WAS ISSUED 
Insurance company, whose agent, acting for it, was told that insured had 

been afflicted with tuberculosis and had been inmate of tubercular ward, cannot 

be allowed to refuse payment of policy on ground that she was not in “souad 
health when it was issued. 

(For other cases, see Insurance, Dec. Dig. § 141[1].) 

Action by Barbara Svonavec against the Mutual Life Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed—[By Editorial 
Staff.] ae 

Cook, McGowan, Foote, Bushnel! & Burgess, of Cleveland, for plaintiff in 
error. 

Wheeler & Adrion, of Cleveland, for defendant in error. 

Per CuriAM. This action is brought in the municipal court of Cleveland by 
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Barbara Svonavec to recover the proceeds of a certain life insurance policy issued 
by plaintiff in error upon the life of one Mary Svonavec, daughter of Barbara 
Svonavec. Defendant in error was named in the policy as beneficiary. The policy 
was dated and delivered to the insured on January 23, 1926. Mary Svonavec died 
on or about November 23, 1927, as a result of having had tuberculosis. Plaintiff 
in error relies for its defense upon the provisions in its policy which read as 
follows: 

“This policy shall become void if upon date of actual delivery the insured 
is not alive and in sound health. * * * 

“Agents (which term includes superintendents and assistant superintendents) 
are not authorized to make, alter or discharge contracts or waive forfeitures, 
or receive premiums on policies in arrears for four weeks. or more.” 

Defendant _below, plaintiff in error here, alleged that the insured was not 
in sound health on the day the policy was issued and delivered, and that the 
insured had made misrepresentations in the application for the policy, which 
application, by the terms of the policy, had been made part of the policy. 

[1] The principal assignment of error is the action of the court in sustaining 
defendant in error’s motion to require the plaintiff in error to strike from its 
defense the averment that the representations made by the insured in the ap- 
plication were a part of the contract of insurance, and, being untrue, violated 
the conditions of the contract. The court based its action upon section 9389, 
General Code, which reads as follows: “Every company doing business in this 
state shall return with, and as part of any policy issued by it, to any person 
taking such policy, a full and complete copy of each application or other docu- 
ment held by it which is intended in any manner to affect the force or validity 
of such policy. A company which neglects so to do, so long as it is in default 
for such copy, shall be estopped from denying the truth of any such application 
or other document. In case such company neglects for thirty days after de- 
mand made therefor, to furnish such copies, it shall be forever barred from set- 
ting up as a defense to any suit on the policy, any incorrectness or want ‘of 
truth of such application or other document. (R. S. § 3623.)” 

It is urged in behalf of plaintiff in error that this section is inapplicable for 
the reason that after the death of Mary Svonavec the company delivered a full 
and complete copy of the application. In our opinion the language of the statute 
contemplates a return of the application simultaneously with the delivery of the 
policy itself. 

We find no error in the action of the court in sustaining the motion of 
defendant in error. 

[2, 3] Another of the defenses was that there was a release executed by 
defendant in error for a consideration, such as bars her right to recover in this 
action. Defendant in error, it is claimed by her counsel, is ignorant of the Eng- 
lish language and had to transact whatever business she had with the company 
through an interpreter. She claims that she did not understand the nature of 
the transaction and that at no time did she intend to execute such a release. 
A release like every other contract entered into between parties, in order to be 
binding must be the result of a meeting of the minds between the parties. 
Whether or not there was such a meeting of the minds was a question of fact 
for the determination by the trial court, who heard the witnesses and had the 
— and opportunity to determine the credit which their statements were en- 
titled to. 

[4] There is evidence in the record that the agent acting for and in behalf 
of the company was told of the fact that Mary Svonavec had been afflicted with 
tuberculosis, and was also told that Mary Svonavec had been an inmate of the 
Warrensville tubercular ward. Under such circumstances, when the court found 
the same to be true, the insurance company cannot be allowed to refuse pay- 
ment upon the ground that the insured was not in sound health. 

Thus holding, the judgment of the municipal court is hereby affirmed. 

Judgment affirmed. 

Vickery, P. J., and Levine and Sullivan, JJ., concur. 
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FAGERLIE v. NEW YORK LIFE INS. CO. 
Supreme Court of Oregon. June 11, 1929. 
278 Pacific Reporter 104. 

2. INSURANCE—INSURER, MAKING NO SPECIFIC OBJECTIONS TO 
PROOF OF LOSS TENDERED, CANNOT THEREAFTER OBJECT TO 
ITS SUFFICIENCY. 

Where assured, in attempting in good faith to comply with policy provisions, 
furnishes within time stipulated what purports and is intended to be proof of 
loss, the insurer must point out particularly any defects therein if it intends 
to rely on them, and, failing to do so, cannot thereafter object to its sufficiency. 

(For other cases, see Insurance, Dec. Dig. § 560[2].) 


3. INSURANCE—INSTRUCTIONS DEFINING PERMANENT TOTAL DIS- 
ABILITY UNDER PROVISIONS OF LIFE POLICY HELD NOT MIS- 
LEADING OR ERRONEOUS. 

In action under disability provisions of life policy, instructions defining per- 
manent total disability Held not misleading or erroneous. 
(For other cases see, Insurance, Dec. Dig. § 669[12].) 


4. INSURANCE—TEST OF “TOTAL DISABILITY” IS WHETHER INSUR- 
ED CAN DO SUFFICIENT WORK SO THAT HE MAY ENGAGE IN 
SOME OCCUPATION FOR REMUNERATION OR PROFIT. 

Under life insurance policy provisions, in case of “total disability” of as- 
sured, the test of disability is whether insured can do sufficient work so that 
he may engage in some occupation for remuneration or profit. 

(For other cases, see Insurance, Dec. Dig. § 524.) 


5. INSURANCE—CONFLICTING EVIDENCE HELD TO MAKE QUESTION 
OF PLAINTIFF’S PERMANENT TOTAL DISABILITY UNDER LIFE 
POLICY PROVISIONS QUESTION FOR JURY. 

Conflicting testimony of physician as to whether insured would ever be able 
to perform any work held to make question of permanent total disability under 
provisions of life policy question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[13].) 

Department 2. 

Appeal from Circuit Court, Multnomah County; Louis P. Hewitt, Judge. 

Action by John Fagerlie against the New York Life Insurance Company to 
recover certain disability benefits under the terms of two life insurance policies 
issued by the defendant company to plaintiff, by reason of disability resulting 
from a gunshot wound received by plaintiff on February 17, 1925. Verdict and 
judgment for plaintiff, and defendant appeals. Affirmed. 

B. S. Huntington and Walter M. Huntington, both of Portland (Hunting- 
ton, Wilson & Huntington, of Portland, on the brief), for appellant. 

Nicholas Jaureguy, of Portland (J. G. Arnold, of Portland, on the brief), 
for respondent. 

BEAN, J. The plaintiff alleges two causes of action. The first is based upon a 
life insurance policy, dated August 17, 1920, for $5,000 in case of death, which 
provides that, if the insured becomes wholly and permanently disabled, the com- 
pany will pay, as disability benefits annually, one-tenth of the face of the pol- 
icy, and also waive certain premium payments. This will be referred to as the 
first policy. Under the terms of this policy total and permanent disability is 
defined as disability by which insured “has become wholly disabled by bodily 
injury or disease, so that he is and will be presumable thereby permanently and 
continuously prevented from engaging in any occupation whatsoever for re- 
muneration or profit, and that such disability has then existed for not less than 
60 days. 

The second cause of action is founded upon a life insurance policy, dated 
May 16, 1923, for $3,000 in case of death, which provides that, if the insured 
become wholly and permanently disabled, the company will pay each month 1 
per cent. of the face of the policy, and also waive certain premium payments. 
Under the terms of this policy total and permanent disability is defined as fol- 
lows: “Disability shall be deemed to be total whenever the insured becomes 
wholly disabled by bodily injury or disease so that he is prevented thereby from 
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engaging in any occupation whatsoever for remuneration or profit, and under this 
contract disability shall be presumed to be permanent after the insured has been 
continuously so disabled for not less than three months and during all of that 
period prevented from engaging in any occupation for remuneration or profit.” 

On February 17, 1925, the plaintiff was shot, a bullet passing through his 
left lung. On June 30, 1925, defendant received from plaintiff a statement of 
claim for disability, signed by himself and accompanied by a statement signed 
by his physician, Dr. Fred J. Ziegler. Plaintiff's statement referred to the second 
policy by number, date, and amount, and stated that he was totally disabled at the 
present time; the cause of the disability was “shot through lung and sides”; that 
the disability began February 17, 1925; and gave the name of his attending physic- 
ian; and stated that his disability had prevented him from engaging in any oc- 
cupaiion whatsoever for remuneraticn or profit since February. 17, 1925. 

The attending physician’s statement stated practically the same facts as 
contained in plaintiff's statement, and as follows: “Is the insured wholly dis- 
abled at the present time? A. Yes.” That he had been prevented by reason 
of disability from engaging in any occupation whatsoever for remuneration or 
profit since February 17, 1925. In answer to the question: “What is your 
opinion as to whether or not the insured by reason of his disability will be 
permanently, continuously and wholly prevented thereby for life from pur- 
suing any and all gainful occupations? A. Not permanently disabled. Lung 
chest wall was opened and drained and there will probably be a permanent 
weakness in that lung.” 

About June 26, 1925, the plaintiff was furnished with printed blanks by the 
defendant company at the local office of the treasurer of the defendant. On 
the same date that plaintiff obtained these printed blanks the local office of the 
defendant company wrote the following letter to’its home office: 

“File C. 

“S. C. Beckley, Secretary, Committee on Disability Claims—Dear Sir: Re 
Policies Nos. 6808232 8458372—Johan E. Fagerlie. The above insured called at 
the office today and advised us that he has been totally disabled since February 
of this year, making inquiry regarding the disability provision in his policies. 
We gave him Forms Nos. 1 and 2 for completion. 

“We understand that the insured was a government detective and that he 
was shot and severely wounded in a liquor raid last February, from the effects 
of which he is still suffering. 

“Very truly yours, 
“R. A. Durham, Cashier, 
“By Se , ” 

The printed forms which at that time were handed to plaintiff consisted 
of one form known as “Insured’s Statement” and one form known as “Attend- 
ing Physician’s Statement.” These forms were filled out by the plaintiff and 
his attending physician and returned to the local office of the company about 
June 30, 1925. Every question asked by the company on this form was answered 
by the plaintiff. The physician also answered every question asked by the com- 
pany. : 

The agreement of the company contained in the first policy to pay one-tenth 
of the policy per annum during the endowment period if the insured becomes 
wholly and permanently disabled is by the terms of the policy “subject to all 
of the terms and conditions contained in section I hereof.” Section I, so far 
as material, is as follows: “Whenever the Company receives due proof * * * 
that the insured, * * * has become wholly disabled by bodily injury or dis- 
ease, so that he is and will be presumably, thereby permanently and contin- 
uously prevented from engaging in any occupation whatsoever for remunera- 
tion or profit, and that such disability has then existed for not less than sixty 
days. * * *” 

The agreement of the company contained in the second policy to pay the 
insured 1 per cent. of the face of the policy each month during: the lifetime 
of the insured, and also to waive the payment of premiums if the insured be- 
comes wholly and permanently disabled, “is subject to all the terms and con- 
ditions contained in section I hereof.” ‘These conditions of section I are as 
follows: “Disability benefits shall be effective upon receipt at the Company’s 
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Home Office, before default in the payment of premium of due proof that the 
Insured became totally and permanently disabled after he received this Policy 
and before its anniversary on which the Insured’s age at nearest birthday is 
sixty years.” 

The statement of the insured and his physician were handed to the local 
office of the company, which then wrote to the home office as follows: 
“File C. June 30, 1925. 
“S. C. Beckley, Secretary, Committee on Disability Claims—Dear Sir: Re Poli- 
cies Nos. 6808232 8458372—Johan E. Fagerlie, In further reference to our let- 
ter of June 26th, we now attach hereto Forms Nos. 1 and 2 completed by the 
above insured and by his attending physician. 

“We are obtaining an Inspection Report in this case, which will be for- 
warded to the proper department when received. 

“Very truly yougs, 


“R. A. Durham, Cashier, 
“B 


” 


About six weeks later plaintiff received a letter from the local office, which, 
among other things, stated, with reference to the first policy, now involved, as 
follows: 

“Our Home office advises that, from the evidence submitted and from in- 
formation obtained by the company, it does not appear to the company that 
you are wholly and permanently disabled within the meaning of the provision 
in your policy No. 6808232 referring to disability benefits; it does not appear 
that you will be permanently, continuously and wholly prevented thereby, for 
life, from engaging in a gainful occupation. Claim for disability benefits under 
this policy is therefore disallowed. This policy does not provide as does your 
policy No. 84583272, that total disability for not less than three consecutive 
months is presumed to be permanent. 

“Very truly yours, 
“R. A. Durham, Cashier, 
“By Neilsen.” 

Defendant recognized the statements of plaintiff as proof of total disability 
covered by the second policy and on July 7, 1925, paid $90 covering the income 
payments provided for by the second policy for the months of May, June, and 
July, 1925. Thereafter defendant paid plaintiff $30 per month commencing with 
August, 1925, to and including April, 1927, and waived the annual premium of 
$99.33 on the second policy, which fell due May 1, 1926. 

The defense to the first cause of action claimed by defendant, briefly stated, 
is that the defendant never received the proof required by the first policy as a 
condition precedent to the right of plaintiff to disability benefits under that 
policy and plaintiff has never been wholly and permanently disabled, as defined 
by the first policy. The defense of the company to the second cause of action, 
as claimed by it briefly stated, is that: “The defendant has fully paid and dis- 
charged all its liabilities on account of said second policy; since April, 1927, the 
plaintiff has not been wholly and permanently disabled as defined by the second 
policy and no liability has been incurred under said policy subsequent to said 
date.” 

The first assignment of errors is that the court erred in refusing at the 
close of the testimony to direct the jury to return a verdict in favor of defend- 
ant upon the first cause of action and in refusing, at the time the case was 
submitted to the jury by the court, to instruct the jury, as requested by defend- 
ant, to return a verdict for the defendant upon said first alleged cause of action. 

The plaintiff at different times submitted to medical examinations by the 
company for the purpose of determining his disability status. The insurance 
company at no time pointed out to the plaintiff any defect in the form or con- 
tents of the proof of loss submitted by the insured, nor informed him that any 
document thereof furnished by him was deficient in any particular, but at all 
times denied liability on the ground that the plaintiff was not, as a matter of 
fact, permanently and totally disabled. 

At the trial the plaintiff’s attending physician, Dr. Ziegler, stated that in 
using the expression “permanently disabled” he meant to convey the impression 
that at some time the plaintiff might be able to perform some light work. 
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Plaintiff contends that the proof of loss submitted in the case was suffi- 
cient. It is stated in 33 C. J. 17, as follows: “The object of the proofs is to 
furnish the company with the particulars of the loss and all data necessary 
to determine its liability and the amount thereof.” 

In his examination in chief, Dr. Ziegler stated, in regard to his answer 
in his statement as attending physician, furnished to the company, that the 
insured would “probably be able to do certain kinds of light work within the 
next few months.” That was his opinion at that time. He thought that was 
when the insured called upon him for the statement and did not remember 
whether he had seen the plaintiff since or not. In answer to the question: 
“What do you say would be the effect of a reasonable amount of exercise upon 
the plaintiff? A. I don’t think it would be harmful at all.” And on cross-examin- 
ation, the doctor, explaining the kind of work he thought plaintiff could do, “would 
be something * * * either he would have some motion—some physical exercise, 
or he would have some muscular exercise and body exercise; where he would be 
out in the open where he would be walking, bending over or exercising his body, 
ke a park*watchman.” He was not sure he could do that. That any extraordin- 
ary fatigue would be out of the question. 

In regard to his meaning of the statement as to total disability, the doctor 
stated: “Well. a total disability is a man who isn’t able to do any work. Q. 
Any at all? A. That is what I would think.” 

Counsel for plaintiff contends that the plaintiff is not bound by the literal 
statement of his physician. In the present case it appears that Dr. Ziegler was 
unfamiliar with the technical meaning of the terms employed in the policy and in 
his statement. 

[1] The authorities seem to agree that a statement of the physician appear- 
ing in the proof of loss, while evidence against the insured, is not absolutely 
binding upon him, but the same may be explained or corrected. 33 C. J. p. 18, 
§ 666, states the rule as follows: “As against insured or the claimant under the 
policy, however, the notice and proofs are prima facie evidence of the statements 
contained therein, and they are binding on him unless withdrawn or corrected, 
or contradicted, or explained.” 

There is contained in this section the further statement upon which defend- 
ant replies as follows: “And the contents of the notice or proofs cannot be 
corrected or denied for the first time at the trial of an action on the policy.” 
This is based upon the cases of Campbell v. Charter Oak Fire & Marine Ins. 
Co., 10 Allen (Mass.) 213, opinion rendered in 1865, and Irving v. Excelsior Fire 
Ins. Co., 14 N. Y. Super. Ct. 507, decided in 1857. 

If the additional statement and opinions referred to mean that the state- 
ment of the physician in the present case could not be explained by the sworn 
testimony of Dr. Ziegler as to what he meant by “permanent disability,” then 
we are bound to conclude they are not in conformity with the modern over- 
whelming weight of authority. Upon principle we think the weight of authority 
should be favored. 

In Denver L. Ins. Co. v. Price, 18 Colo. App. 30, 69 P. 313, it appears that a 
physician making proof of death of insured stated that he died of paralysis of 
the heart, due to an overdose of phenacetin, a narcotic, the use of which was 
prohibited by the policy. It was held that the act of the beneficiary in answering 
a question in the proof of loss, as to the cause of death, by referring to the 
physician’s statement, did not estop her from denying that the physician stated 
the true cause. See, also, Redmond v. Industrial Ben. Ass’n, 150 N. Y. 167, 44 
N. E. 769; Barker v. Met. L. Ins. Co., 198 Mass. 375, 84 N. E. 490; Hancock Mut. 
Life Insurance Co. v. Dick, 117 Mich. 518, 76 N. W. 9, 44 L. R. A. 846. 

Ordinarily, any evidentiary statement can be explained. We see no reason 
why the doctor could not explain what he meant by his statement, as well as 
any witness in court could explain the meaning of his testimony, a right which 
a witness always has. The doctor’s certificate is short, and his conclusion does 
not seem to agree with the law, as found in books. It is not claimed that the 
certificate was in fact false. 

It is plainly alleged in the plaintiff’s complaint that plaintiff was totally and 
Permanently disabled by being shot with a pistol’ bullet through his left lung, 
so that he has been ever since February 17, 1925, and now is, and will be, per- 
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manently and continuously prevented from engaging in any occupation what- 
soever tor remuneration or profit. The complaint was filed on the 29th day of 
September, 1927. It is manifest from the correspondence of the company that 
it understood that the plaintiff claimed to be wholly and permanently disabled. 
It was impossible for the defendant to be misled by the issues. 

The plaintiff alleges in his complaint as follows: “That said proof was 
accepted by the defendant as a compliance by the plaintiff with section I of 
said policy and contract of insurance, and no objections have been made by 
the defendant to the form or contents of said proof or the manner of the service 
thereof.” 

By the letter of the company of March 3. 1926. it stated in substance: 
“Referring to your letter of the 17th instant please say to the insured that, if 
total disability continues until the next anniversary of the policy, August 7th, 
1926, and if at that time it appears to be presumable that total disability will 
be permanent, the company will be disposed to favorably reconsider the question 
of waiving payment of the premium for the insurance year beginning August 
7, 1926, and of paying the first disability income of $500 as at August 7, 1926.” 

It seems that there was no question but that the plaintiff was totally dis- 
abled. It is the contention of defendant, apparently, that a longer time of the 
existence of total disability should continue under the terms of the first policy 
than under the terms of the second policy. When we refer to section I of the 
first policy, quoted in substance above, we find that, when the company receives 
due proof that the insured has become wholly and presumably permanently dis- 
abled, as indicated therein, and that such disability has existed not less than 60 
days, then the company will waive payment of the premium for the ensuing 
insurance year, and one year after the anniversary of the policy next succeeding 
the receipt of such proof, the company will pay the insured one-tenth of the 
face of the policy. The clause, “Such disability has then existed for not less 
than sixty days,” seems to be given no consideration by the company. The com- 
pany did not deny liability for want of proof of permanent disability, but the 
denial was based upon the proof and other information. 

[2] The rule in regard to proof in such cases is stated in Schmurr vy. State 
Insurance Co., 30 Or. 29, 46 P. 363, by former Mr. Justice Bean, as follows: “The 
law is settled that where the assured, in attempting in good faith to comply 
with the provisions of a policy, furnishes to the insuring company, within the 
time stipulated, what purports and is intended :o0 be proof of loss, the company 
must point out particularly any defects therein if it intends to rely upon them. 
If it fails to do so, objection cannot thereafter be made to its sufficiency.” See 
33 C. J. 32, § 694 et seq.; 7 Cooley’s Briefs on Insurance (2d Ed.) p. 5943; Great 
Am. Ins. Co. v. Harrington, 127 Okl. 13, 259 P. 582; Davis v. Yorkshire Ins. Co., 
221 Mo. App. 798, 288 S. W. 80. 

[3] Defendant assigns as error the refusal of the court to give the following 
instruction requested by defendant: “Total disability under the meaning of 
this policy (policy described in the second cause of action alleged in the com- 
plaint) is such disability as precluded the insured from engaging in any occupa- 
tion which he is otherwise qualified to perform for remuneration or profit.” 

And the giving in lieu thereof the following instruction: “On the other 
hand, if you find from the evidence, ladies and gentlemen, that having due regard 
for care and prudence, he could carry on some occupation for remuneration 
or profit, or will be able to in the future carry on some occupation for remuner- 
ation or profit, then you cannot say that he is totally and permanently disabled.” 

It is contended that the charge is misleading, in that it assumes that the 
definition of total and permanent disability is the same in the two policies, and, 
further, that it is not a correct definition of total and permanent disability under 
either policy, but allowed the jury to speculate upon what would be reasonable 
care and prudence in the future in connection with plaintiff engaging in am} 
occupation. As we view the matter, the controversy is not so much as to the 
difference in the definition of permanent disability in the two policies, but 
rather in the rule mentioned in the policies for ascertaining the same. As far 
as we can see, total disability under one policy is the same as total disability 
under the other. . 

[4] Under the policies involved in this case, the proper test of disability 
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is to determine whether the insured can do sufficient work so that he may engage 
in some occupation for remuneration or profit. Ozark Mut. Life Ass’n of Mena, 
Ark., v. Winchester, 116 Okl. 116, 243 P. 735; Fitzgerald v. Globe Indemnity Co., 
84 Cal. App. 689, 258 P. 458; Hagman v. Life Assurance Soc., 214 Ky. 56, 282 S. W. 
1112: Met. L. Ins. Co. v. Bovello, 56 App. D. C. 275, 12 F. (2d) 810, 51 A. L. R. 
1040. See notes in 51 A. L. R. 1048; 41 A. L. R. 1376; 37 A. L. R. 151; 24 
A. L.. Rave. 

In the annotations to the case cited in 51 A. L. R. at page 1049, we read the 
following: “Total disability is any impairment either of the body or the mind 
rendering it impossible for the disabled person to follow continually any substan- 
tial gainful occupation; it is to be deemed permanent whenever it is founded 
upon conditions which render it reasonably certain that it will continue through- 
out the life of the person suffering from it. Starnes v. U. S. (1926, D. C.) 13 
F. (20): 2iz’ 

In annotations 41 A. L. R. at page 1376, we find thus: “As stated in the 
earlier annotations, the weight of authority supports the view that provisions in 
accident policies for indemnity in the event the insured is totally or wholly 
disabled do not require that the accident shall render the insured absolutely 
helpless, but such provisions are construed as meaning such a disability as 
renders him unable to perform the substantial and material acts of his business 
or occupation in the usual and customary way. See, in support of this proposi- 
tion, Booth v. U. S. Fid. & G. Co. (1925) 130 A. 131 [3 N. J. Mise. R. 735].” 

In Hagman v. Eq. Life Assur. Soc., 214 Ky. 56, 282 S. W. 1112, the syllabus 
reads as follows: “Where, as soon as insured was injured, insurer’s agent was 
notified, and came to see him, and knew about his condition, and insured filled 
out and sent to insurer all blanks they sent to him, and papers which insured 
sent gave insurer notice of the facts, insurer’s contention that proper notice was 
not given it cannot be sustained.” 

The policies do not contemplate that, if the insured is physically able to 
possibly do some light work, he is not totally disabled, unless such work may be 
performed in the exercise of common care and prudence. 6 Cooley’s Briefs 
on Law of Insurance (2d Ed.) pp. 5538, 5539; Fitzgerald v. Globe Indemnity Co., 
84 Cal. App. 689, 258 P. 458: Met. L. Ins. Co. v. Bovello, 56 App. D. C. 275, 12 
F.(2d) 810, 51 A. L. R. 1040; Lobdill v. Laboring Men’s Mut. Aid Ass’n, 69 Minn. 
14, 71 N. W. 696, 38 L. R. A. 537, 65 Am. St. Rep. 542. 

This was plainly indicated by the charges given by the court to the jury. 
The court treated the original proof of loss as sufficient. It should be remem- 
bered that under the second policy payments had been made for a considerable 
period of time and then discontinued for the reason that the disability was no 
longer total. Under the first policy no payments had been made. 

[5] The assumption of defendant that there was no evidence relative to 
what care and prudence in the future might require is not borne out by the 
record. There was a divergence of opinion of the physicians as to the ability 
of the plaintiff to perform light or other tasks. It ranged from that of Dr. 
Smith, who testified that “the man can never work again,” and in the course 
of time would develop tuberculosis, and that of Dr. Staub, who stated that 
plaintiff's nervous condition was getting worse and that he could not ever do 
anything that would mean “any type of physical exercise,” to that of Dr. White, 
who stated the best thing the plaintiff could do was to “go to work”; that of 
Dr. Ziegler, plaintiff’s attending physician, being that a reasonable amount of 
light work might help plaintiff. The testimony, therefore, left for the jury to 
say, not whether plaintiff could possibly do a little work, but whether, having 
due regard for care and prudence, he could carry on some occupation for 
remuneration or profit in the future. Reasonable care was fully explained to 
the jury by the evidence of the physicians. 

We think the charge of the court covered the issues and fairly submitted the 
case to the jury. There was evidence in the case from which the jury might 
reasonably conclude that the plaintiff, by reason of the gunshot wound which he 
received, was rendered wholly disabled, so that he is and will be presumably 
thereby permanently and continuously prevented from engaging in any occupa- 
tion for remuneration or profit. Under the circumstances of this case we think 
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the original proof of loss satisfied the demands provided for in the policies, 
There was no error in refusing to direct a verdict for defendant. 
Finding no error in the record, the judgment of the trial court is affirmed, 
Coshow, C. J., and Belt, J., concur. 
Brown, J., took no part in the consideration of this case. 


FOSTER v. NORTH CAROLINA MUT. LIFE INS. CO. (No. 12645.) 
Supreme Court of South Carolina. April 23, 1929. 
148 Southeastern Reporter 656. 

INSURANCE—ONE WHO WAS BENEFICIARY UNDER POLICY ONLY IN 
EVENT OF INSURED’S DEATH COULD NOT RECOVER SICK BENE- 
KITS WHILE INSURED WAS ALIVE. 

Where policy provided for weekly sick benefits and in case of death for pay- 
ment to beneficiary of sum specified beneficiary could not maintain action to recover 
sick benefits where insured was living. 

(For other cases, see Insurance, Dec. Dig. § 585{1].) 

Appeal from Common Pleas Circuit Court of Spartanburg County; P. D. Bar- 
ron, Special Judge. 

Action commenced in a court of magistrate by Sarah Foster against the North 
Carolina Mutual Life Insurance Company. Judgment for plaintiff was affirmed by 
the court of common pleas, and defendant appeals. Reversed, and complaint dis- 
missed. 

The order of the special judge and appellant’s exceptions follow: 

Order. 

“On October 6, 1927, the plaintiff brought suit against the defendant in the 
court of Hon. A. R. Merchant, magistrate, in and for the city of Spartanburg, S. C., 
for the sum of $90. The suit was based upon an insurance contract covering the 
life and health of one John Martin, the plaintiff being the beneficiary; the insured 
was insane over a period of seven months, and the plaintiff brought this suit and 
recovered the full amount sued for. The defendant has appealed to this court from 
the judgment rendered. 

“The original policy was never introduced, although an alleged copy was pro- 
duced by the defendant. This alleged copy provided, inter alia, that sick benefits 
were payable to the insured, while death benefits were payable to the beneficiary. 
The only real question involved, therefore, is whether this suit should have been 
instituted by the insured or by the beneficiary. 

“The uncontradicted testimony is to the effect that the agent of the insurance 
company, after considerable persuasion, induced the plaintiff to take out a policy 
covering the life and health of the said John Martin. The plaintiff is an old negro 
woman—ignorant, illiterate, unable to read. She agreed to pay all premiums, and 
the only reasonable inference from the testimony, which I have reviewed carefully, 
is that she expected to be paid all benefits accruing under the policy. Relying upon 
the representations of the agent, and the mutual understanding that she was to be 
paid all benefits accruing under the policy, she paid’ the premiums over a period of 
more than ten years. When the insured got sick, she asked the company for claim 
blanks, which was furnished. She endeavored to have these properly filled out, but, 
due to lack of co-operation, was unable to do so. All during this time the com- 
pany, knowing that she was claiming the benefits, continued to collect the pre- 
miums. nor did they in any way disclaim liability to her. They even endeavored 
to compromise the claim with her for a lesser amount than called for in the policy. 
The plaintiff refused to accept the amount offered and brought suit. 

“The only defense set up by the testimony of the defendant is the fact that 
the claims were not properly signed by the doctors treating the insured. The 
plaintiff, according to the testimony, did everything in her power to meet this re- 
quirement, and I so hold. In regard to the real reason why the claims were not 
paid to the plaintiff we find this: 

““(). You offered to pay one? A. Yes, sir. ; 

““(). If she had presented 100 claims you would have paid them? A. Yes, sir. 

“*Q. You are now willing to pay weekly benefits? A. Yes, sir, and any other 
she presents.’ 

“I am convinced from the foregoing testimony, taken in connection with the 
other facts and evidence adduced, that both plaintiff and defendant considered the 
plaintiff the beneficiary of both sick and death benefits. All of the exceptions have 
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been carefully considered by me, anc I am convinced that the magistrate was right 
in his findings and his judgment as rendered, and that the exceptions should be 
overruled. It is therefore ordered that the aforesaid judgment be, and the same is 
confirmed and made the judgment of this court; plaintiff to have leave to enter 
judgment forthwith.” 

Exceptions. 

“Exception 1. His honor erred in finding and holding as a fact that John Mar- 
tin was insane over a period of seven months, there being no testimony to support 
the said findings. On the contrary, it appeared as an uncontroverted fact that the 
health of John Martin, the insured, was impaired at the most for a period of two 
months, and that, if the appellant can be held liable in any amount in no event can 
it be held for more than $24. 

“Exception 2. His honor erred in holding that the policy provided inter alia 
that sick benefits were payable to the insured while death benefits were payable to 
the beneficiary ; it being respectfully submitted that the contract between the parties 
in writing solely provided for sick benefits to be payable to the insured only. 

“Exception 3. His honor erred in holding that there was any mutual under- 
standing that Sarah Foster was to receive all of the benefits under the policy evi- 
dently basing said holding ‘upon the representation of the agent.’ There being no 
allegation of fraud, and no proof thereof, and no allegation of misrepresentation, 
and no proof thereof, and the policy being in writing, there was nothing in the 
record upon which to base a finding that there was a ‘mutual understanding that 
she was to be paid all benefits accruing under the policy.’ 

“Exception 4. His honor erred in holding: ‘when the insured got sick she asked 
the company for claim blanks which were furnished. She endeavored to have these 
filled out but due to lack of co-operation, was unable to do so. All during this 
time, the company, knowing that she was claiming the benefits, continued to collect 
the premiums nor did they in any way disclaim liability to her.’ There being ab- 
solutely no evidence upon which to sustain such a finding and holding, but, on the 
contrary, the evidence showed there was never a lack of co-operation upon the 
part of the appellant, that it was never made known to the appellant that she in- 
dividually and as beneficiary was claiming the right to the sick benefits when the 
written contract specifically provided that only the insured was entitled thereto, 
and there being no evidence of waiver on the part of the company or any authority 
to an agent to waive the written provisions of a policy contract, and there being no 
evidence of estoppel, his honor was in error in so holding. 

“Exception 5. His honor erred in holding that the appellant attempted to 
compromise for a lesser amount than that called for in the policy; the conclusion 
being totally unsupported by any testimony, but on the contrary it was shown that 
only one claim signed by the insured and certified to by a physician had been sub- 
mitted, and that for the benefit of John Martin, the insured, the sum of $3 was 
tendered. 

“Exception 6. His honor erred in holding that the only defense set up by tes- 
timony was that the claims were not properly signed by the doctors treating the 
insured. The contract between the parties that, as a condition precedent that before 
the company would be required to pay any sick benefit to John Martin, the fact 
that he was suffering from a disease must first be attested by attending physician, 
and that the insured must submit satisfactory proof of continued disabilitv as set 
out in paragraph 4 of conditions and agreement of the policy, which, in addition to 
the above, provided and required that the insured furnish a certificate each week 
during his sickness or otherwise satisfy the company of his continued sickness; and 
further, as provided in paragraph 6 of the conditions and agreements of the policy 
contract, which provides ‘the insured will not be entitled under this policy in case of 
disability unless prevented from following his or her usual occupation and confined 
to bed or house and then, except in case of permanent disability, payments will not 
be made for more than 20 weeks in any one year’; there being no testimony in 
this case that the insured was confined to bed or house, or that he had a permanent 
disability, and his honor erred in so ruling and holding. 

“Exception 7. His honor erred in finding and holding, ‘I am convinced from 
the foregoing testimony taken into consideration with the other facts and evidence 
adduced, that both plaintiff and defendant considered the plaintiff the beneficiary of 
both sick and death benefits’; there being absolutely no testimony upon which to 
base such a finding, and his honor erred in so holding. 
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‘Exception 8. His honor erred in not sustaining exception first to the holding 
and findings of the magistrate, and he should have held that the defendant was not 
indebted to the plaintiff in any amount. 

“Exception 9. His honor erred in not sustaining exception second, taken from 
the magistrate’s findings, and he should have held that the magistrate erred in re- 
fusing the motion for a nonsuit and directed a verdict; it being respectfully sub- 
mitted that the policy contract showed that the plaintiff was not the proper party 
to bring the action, if a cause of action existed, for under the policy she was not 
the party in interest, she being the beneficiary, and only the insured could bring the 
action for weekly benefits. 

“Exception 10. His honor erred in not sustaining third to the grounds of ap- 
peal to the magistrate’s holding; the undisputed evidence being that the insured was 
ill for only two months, in no event entitled to more than $24, and under all of the 
evidence the insured was precluded from recovering for more than 20 weeks in 
any one year. 

“Exception 11. His honor erred in not sustaining exception fourth in the ap- 
peal from the magistrate, for the reason that the undisputed testimony was that 
only one claim for one week, signed by the insured and certified to by a physician, 
was ever presented to the appellant, and that this under the conditions and agree- 
ment of paragraph 4 of the policy is a condition precedent. 

A. C. Platt, of Spartanburg, for appellant. 

Thompson & McConnell, of Spartanburg, for respondent. 

CartErR, J. For a statement of this case we quote the following from the 
agreed statement contained in the transcript of record: 

“This action was begun by the Plaintiff against the Defendant in the Court 
of Magistrate and involved the sum of Ninety Dollars. On or about the 7th day 
of February, 1916, the Defendant, North Carolina Mutual Life Insurance Company, 
issued its policy of insurance covering the life and health of John Martin, who at 
the time was staying with Plaintiff, Sarah Foster. That the policy provided for a 
weekly payment of premiums of fifteen cents and provided for Three Dollars per 
week sick benefit, and in case of death to pay to the beneficiary the sum of Forty- 
five Dollars; Sarah Foster being named in the policy as the beneficiary. * * * 

“The magistrate gave judgment against the Appellant, who thereupon within 
due and proper time appealed to the Court of Common Pleas of Spartanburg 
County; upon hearing the appeal the Magistrate’s findings were affirmed by the 
Honorable P. D. Barron, presiding as Special Judge. Judgment was entered, and 
from this judgment due and legal notice was served of intention to appeal to this 
Court, and the appellant does now appeal and asks a reversal of the said judgment. 

“Briefly it is contended by the appellant and was contended before the inferior 
Courts that if the Defendant was liable for anything on account of the sickness of 
the insured, John Martin, the same was due to John Martin and not to Sarah Foster 
the plaintiff herein; and that any claim paid by the Appellant to Sarah Foster or 
any judgment had in her favor and paid by this Appellant would not preclude John 
Martin from bringing an action against this Appellant and recovering a judgment 
against it, provided the same was supported by law and fact.” 

A judgment obtained in a magistrate’s court, confirmed by the circuit judge, 
as in the case at bar, will not be disturbed by this court, unless there is no evidence 
to support the same; but, where there is a total lack of evidence, and the judgment 
is clearly erroneous, it should be set aside by this court. After a careful exam- 
ination of the record, this is our opinion as to the judgment obtained in the case 
at bar. 

The suit was an action against the defendant under the sick benefit provision 
of the policy in question for the sum of $90, and judgment was awarded for the 
full amount sued for. The amount stipulated in the policy to be paid as a sick 
benefit is $3 per week, not to exceed 20 weeks in any one year. Therefore under no 
view of the case could the defendant be held liable for more than $60. 

The policy further provides that, in order for the defendant to be liable under 
the sick benefit provision, the insured must be prevented “from following his or her 
usttal occupation and confined to bed or house.” According to the testimony of the 
insured, he was actually confined in the hospital, the place he had been sent, only 
two months. The remainder of the time he was at the hospital he was not actually 
“confined to bed or house,” but worked some. Therefore according to the testimony 
of the insured, and there was no testimony to controvert his statement, two months 
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is the greatest length of time that could be charged up against the defendant, 
amounting to only $24, for which the defendant could be held, if it be granted that 
the de leah int is liable. 

The policy further provides that, in order to collect under the sick benefit pro- 
vision, seaaseies for benefits must be submitted to the home office or nearest office 
of the company, and the application blanks must be filled by the attending physician 
of the insured, and sick benefits will be allowed only in case of satisfactory proof 
of continued disability. ‘This was not done except as to one week, and the defend- 
ant — to pay the insured for this. 

jut the most serious obstacle that the respondent is confronted with is that there 
is no provision in the policy for the payment of money to her for sick benefits. The 
policy provides for the payment unto the plaintiff the sum of $45 in case of the 
death of the insured, but it is stipulated in the policy that the money for sick benefit 
be paid to the insured. It is not contended that the insured is dead, but that he has 
been sick. Neither is it contended that the insured has made an assignment of his 
rights under the sick benefit provision to the plaintiff. Therefore the plaintiff can- 
not maintain this action. His honor, Special Judge Barron, as set forth in his order, 
finds as a fact that the plaintiff paid all the premiums on the policy, and that there 
was a mutual understanding between the parties that the plaintiff was to be entitled 
to all money under the sick benefit provision as well as for the death of the insured. 

The evidence is conclusive that the plaintiff paid all of the premiums on the 
policy, but we fail to find any evidence of an agreement that the plaintiff was to be 
paid the money for which the defendant might be liable under the sick benefit pro- 
vision of the policy, or any evidence of a mutual understanding to that effect. The 
policy is clear as to who is entitled to receive the money, and under our view of the 
case the plaintiff has no standing in court. 

The appellants’ exceptions are therefore sustained, and it is the judgment of 
this court that the judgment below be reversed and the complaint dismissed. 

Watts, C. J., concurs. 

Cothran, J. (concurring in result). We concur in the result upon the ground 
that the sick benefits were payable to the insured and not to the plaintiff, who was 
the beneficiary only in the event of the death of the insured. We do not think 


that the rights of the insured, who is living, should be determined in this action to 
which he is not a party. 


Blease and Stabler, JJ., concur. 


WILLIAMS v. METROPOLITAN LIFE INS. CO. (No. 31.) 
Supreme Court of Tennessee. June 17, 1929. 
17 Southwestern Reporter (2d) 923. 

1. INSURANCE—UNDER PROVISION FOR EXERCISING CERTAIN OP- 
TIONS IF POLICY LAPSES, “PROVIDED THERE BE NO INDEBTED- 
NESS HEREON,” INSURED HELD ENTITLED TO EXERCISE OPTION 
FOR EXTENDED TERM INSURANCE, NOTWITHSTANDING EXIST- 
ENCE OF LOAN AGAINST POLICY. 

Under provision of life policy giving insured right to elect between three options 
if policy lapses after three years’ premiums are paid, “provided there be no indebted- 
ness hereon,” insured held entitled to exercise third option for extended term in- 
surance, notwithstanding existence of loan against policy at date of lapse, but with 
values reduced accordingly, in view of other provisions. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 


3. INSURANCE—EX CLUDING TESTIMONY RESPECTING POLICY 
WHICH INSURED HELD IN DEFENDANT COMPANY BEFORE IS- 
SUANCE OF POLICY IN SUIT HELD NOT ERROR. 

In action on life insurance contract, exclusion of testimony offered with refer- 
ence to policy which insured held in defendant company prior to issuance of policy in 
suit held not error, such evidence not being material or relevant to any issue. 

(For other cases, see Insurance, Dec. Dig. § 648[1].) 


4. INSURANCE—INSURED HELD NOT WITHOUT RIGHT TO DEMAND 
CONTINUED INSURANCE ON LAPSE OF POLICY, UNDER TERMS 
THEREOF, BECAUSE OF PREVIOUS OUTSTANDING POLICY. 


Insured held not deprived of right to demand continued insurance, upon lapse 





706 The Insurance Law Journal, Vol. 73 [Oct., 1929 


of policy, under terms thereof, because of outstanding policy issued prior to policy 
in suit. 

(For other cases, see Insurance, Dec. Dig. § 367[1].) 

Error to Circuit Court, Shelby County; Ben L. Capell, Judge. 

Action by Ida Williams against the Metropolitan Life Insurance Company. 
Judgment for defendant was affirmed by the Court of Appeals, and plaintiff brings 
error. Reversed and remanded. 

A. E. Horn and Leon Feuerstein, both of Memphis, for plaintiff in error. 

Sivley, Evans & McCadden and J. P. M. Hamner, all of Memphis, for defendant 
in error. 

Swiccart, J. This suit was brought by Ida Williams, as named beneficiary, on 
a life insurance contract issued by the defendant company to her son, Tarry Wil- 
liams, for $1,000. The policy lapsed on June 29, 1926, for nonpayment of premium, 
after premiums had been paid for 334 years. The insured died in July, 1927, and 
plaintiff's declaration avers that under its terms the policy was extended for a term 
of 3 years and 3 months after its lapse. It is further averred in the declaration 
that “proper election was exercised by the insured as provided in section five of said 
policy for extended insurance.” 

In addition to the general issue of nil debet, the defendant interposed a special 
plea to the declaration, setting out clause 5 of the policy, hereinbelow referred to, 
as controlling, and averring that the insured, upon the lapse of the policy, failed to 
surrender the policy to the company at its home office “for a cash surrender value or 
for endorsement for paid-up insurance or term insurance, as provided in the above 
option,” and that “the policy was continued for a reduced amount of paid-up in- 
surance, as provided in the second option, to-wit $50.00” ; and liability for said sum of 
$50 was admitted, with tender. 

At the conclusion of plaintiff's evidence, the defendant moved for a directed 
verdict, on the grounds stated in its special plea. The motion was overruled, but 
the trial judge construed the policy as not conferring upon the insured an option to 
demand extended insurance, because of an outstanding loan against the policy at 
the date of the lapse, held as a matter of law that the policy was continued as paid-up 
insurance for $55 and rendered judgment for the plaintiff for that amount. On 
plaintiff’s appeal in error to the Court of Appeals, the judgment of the circuit court 
was affirmed, the Court of Appeals concurring in the construction placed on the 
policy by the circuit judge. 

Section 5 of the policy provides that if the policy lapse after three full years’ 
premiums shall have been paid, “provided there be no indebtedness hereon,” the 
owner shall, “upon written request filed with the Company at its Home Office to- 
gether with the presentation of this Policy for legal surrender or for endorsement 
within three months from the due date of premium in default, be entitled to one 
of the following options”: 

(1) The cash surrender value; (2) paid-up insurance in reduced amount, as 
indicated on accompanying table of values; and (3) insurance in the original amount 
extended for a specific term, as indicated on the table of values. 

Other material portions of section 5 of the policy are: 

“If the owner shall not, within three months from due date of premium in de- 
fault, surrender this Policy to the Company at its Home Office for a cash surrender 
value or for endorsement for paid-up insurance or term insurance as provided in the 
above options, the policy shall be continued for a reduced amount of paid-up in- 
surance as provided in the second option.” 

“Any indebtedness to the Company under this Policy will be deducted from the 
cash value; and such indebtedness will also reduce the amount of paid-up insur- 
ance or the amount continued as term insurance in such proportion as the indebted- 
ness bears to the cash value at due date of premium in default.” 

At the date of the lapse, the cash value of the policy was $28.00. The out- 
standing loan against it was $11.00. The loan or indebtedness was there .392 per 
cent. of the cash value; and plaintiff contends that the insured, upon election made 
pursuant to the terms of the policy, was entitled to extended or term insurance for 
the face value of the policy, reduced by .392 per cent., for the term of three years 
and three months, the term indicated on the table in the policy after the payment of 
three annual premiums. 

[1] The paragraph last above quoted from section 5 clearly contemplates that 
the insured shall be entitled to exercise the third option, for extended term insur- 
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ance, notwithstanding the existence of a loan against the policy at the date of the 
lapse; since, otherwise, there would have been no necessity for the provision for 
a reduced amount of extended or term insurance on account of indebtedness. There 
is therefore, an apparent inconsistency between this provision and the proviso in the 
first paragraph of section 5, wherein the right of the insured, or owner, to elect 
between the three options is stated “provided there be no indebtedness hereon.” 

We think the inconsistency is apparent only. The statement of the three options 
recites the owner’s right (1) to the “cash surrender value,” or (2) to paid-up in- 
surance, with an “increasing cash surrender value equal to the full reserve at the 
date of the surrender,” or (3) “to have the insurance continued for its original 
amount as term insurance.” In view of the subsequent provision clearly contemplat- 
ing both paid-up insurance and term insurance in an amount reduced in proportion 
to indebtedness existing against the policy, we think the stated proviso has the effect 
only of excluding the right of the policy owner to the values recited in the options, 
in case of outstanding indebtedness, and does not exclude the right to exercise the 
option, with values reduced according to the subsequent stipulation. This is the 
construction given to the policy by the defendant in its special plea to the declara- 
tion wherein it asserts liability only for paid-up insurance in the sum of $50 because 
the insured did not surrender the policy “for a cash surrender value or for endorse- 
ment for paid-up insurance or term insurance, as provided in the above options.” 
Similar provisions in insurance contracts have been so construed in other juris- 
dictions. Stark v. John Hancock Mutual Life Ins. Co., 176 Mo. App. 574, 159 S. W. 
758; Dibrell v. Citizens’ National Life Ins. Co., 152 Ky. 208, 153 S. W. 428: Knapp 
v. John Hancock Mutual Life Ins. Co. (1924) 214 Mo. App. 151, 259 S. W. 862. 
And see Stratton’s Adm’r v. New York Life Ins. Co., 115 Va. 257, 78 S. E. 636. 

This construction of the policy is essentially implied in the defendant’s position 
that the policy was continued for paid-up insurance after lapse; since the clause of 
the policy authorizing this position so provides, only if the owner fails to elect 
between the three stated options; and there could be no failure to elect, so as to 
affect the rights of the parties, if there was no right of election. 

_ Mills v. National Life Ins. Co., 136 Tenn. 350, 189 S. W. 691, is not in conflict 
with our conclusion herein. There the cash value of the policy at the date of lapse 
was reduced by indebtedness or loans to $10.11, and the insurance company conceded 
that it was liable for “continued term insurance to the sum of $99.” The policy 
provided for automatic term insurance after lapse for nonpayment of premiums, with 
the qualification that “any indebtedness to the company * * * will also proportion- 
ately reduce the sum of paid-up insurance and the amount at risk under continued 
insurance.” The holding of the court is embodied in the sentence: “We do not 
find any provision of the policy whereby it could be contended that continued insur- 
ance in the full amount [italics here] could exist, and an indebtedness be outstanding 
at the same time.” The plaintiff herein concedes that the insured was not entitled 
to continued insurance “in the full amount,” and that the amount of the continued 
insurance claimed to be reduced because of the indebtedness, in the proportion stated 
in the policy. 

We hold, therefore, that the circuit court and Court of Appeals were in error 
in denying the insured’s right to elect to have the policy continued as term insur- 
ance, after the lapse for nonpayment of premium. 

Plaintiff’s evidence that such an election was made consists of the testimony of 
her attorneys of record that they, om August 28, 1926, within 90 days from the due 
date of the premium in default, at the instance of the insured, addressed and mailed 
a letter to the defendant company, at its home office in New York City, informing 
the company that the insured “desires to get as much extended insurance as you will 
give him at this time,” and stating: “So in behalf of my client I am giving you this 
notice for extended insurance.” The policy was not returned to the company for 
indorsement, but the letter continued: “I do not know whether it is necessary to 
send you the policy but if such is the case if you will write to me or my client he 
will be glad to send you this policy on demand.” 

_ The record is silent as to whether this letter reached the company, or whether 
it was answered. So far as the record shows there was no further communication 


between the parties until after the death of the insured, which occurred about eleven 
months after the date of the letter. 


As stated above, the defendant’s motion for a directed verdict was made on the 
ground that the insured did not effectuate his election to have the policy continued 
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as term insurance, because he did not surrender the policy for indorsement, as re- 
quired by its terms. This motion the trial judge overruled, and gave judgment 
for plaintiff on the theory that the existence of the loan on the policy excluded the 
insured from any right of election. The trial judge expressly declined to hold that 
the surrender of the policy was essential to the election, if the right existed. Plain- 
tiff’s attorney asked: “Your Honor, in fact, sustains his motion for a directed ver- 
dict on the theory that the policy is necessary to be sent to the Home Office for can- 
cellation?” To this the trial judge responded: “No, I don’t do that, but I give force 
and effect to the provision that he has not these options where there is a loan on the 
olicy.” 

. [2] There was no exception by the defendant to the action of the court in over- 
ruling its motion for a directed verdict on the ground stated; nor did the defendant 
move for a new trial or appeal in error. The jurisdiction of the Court of Appeals, 
on the appeal in error by plaintiff, was limited to a review of the rulings of the 
trial judge which were adverse to her. Yarbrough v. Yarbrough, 151 Tenn. 221, 
227, 269 S. W. 36; State v. Willis, 130 Tenn. 403, 407, 170 S. W. 1030. 

The Court of Appeals did not undertake to rule on the efficacy of the letter of 
August 28, 1926, to work an election for continued insurance, but affirmed the ruling 
of the trial judge that there was no right of election, saying: “When the insured 
borrowed on said policy the extended time ceased; the plaintiff could not have the 
benefit of a loan and the benefit of extended business at the same time.” 

Plaintiff’s first assignment of error quotes certain language of the opinion of 
the Court of Appeals as holding that the insured did not exercise his right of elec- 
tion between the options stated in the policy. But even a casual reading of the 
language quoted discloses that it has no application to the facts of the case at bar, 
and it was not so intended. The language is a part of an extended quotation made 
by the Court of Appeals from Mills v. National Life Ins. Co., 136 Tenn. 350, at 
page 353, 189 S. W. 691, and will be found in that opinion. 

Plaintiff’s second and third assignments of error are also directed at portions of 
the opinion of the court of Appeals which are but quotations from Mills v. Nat. 
Life Insurance Co., supra, and do not constitute rulings of the Court of Appeals 
in this case. 

[3] Plaintiff assigns error to the action of the trial judge in excluding testi- 
mony offered with reference to a policy of insurance which Tarry Williams held in 
the defendant company prior to the issuance of the policy in suit. This assignment of 
error is overruled. The evidence offered was not material or relevant to any issue 
presented by the pleadings in this case. 

[4] Other assignments of error reach the ruling of the Court of Appeals that 
the insured had no right to demand continued insurance, upon the lapse of the policy 
because of the outstanding one. Sustaining these assignments, we express no opinion 
on whether the election was in fact made. Brenizer v. Nashville, C. & St. L. Ry. 
(on petition to rehear) 156 Tenn. 479, 493, 3 S. W. (2d) 1053, 8 S. W. (2d) 1099. 

The judgments of the Court of Appeals and circuit court will be reversed, and 
the case remanded for a new trial. Costs of the appeal will be paid by the defendant. 


HOME BENEFICIAL ASS’N v. CLARK 
Supreme Court of Appeals of Virginia. June 13, 1929 
148 Southeastern Reporter 811. 

1. INSURANCE—MOTION TO RECOVER ON LIFE POLICY IS AVAIL- 
ABLE TO ANY PERSON ENTITLED TO SUE AT LAW (CODE 
1919, § 6094). 
Code 1919, § 6094, providing for motion to recover on life insurance policy, 

is available to any person entitled to maintain an action at law. 
(For other cases, see Insurance, Dec. Dig. § 608.) 

2. INSURANCE—MOTION TO RECOVER ON LIFE POLICY HELD SUF- 
FICIENTLY DEFINITE, THOUGH NO COPY OF POLICY WAS FILED 
THEREWITH, WHERE NO “BILL OF PARTICULARS” WAS RE- 
QUESTED (CODE 1919, § 6046). 

Motion to recover on life insurance policy under Code 1919, § 6046, held suf- 
ficiently definite, though no copy of policy was filed with motion, where no request 
was made for bill of particulars, which is procedure designed to give specific in 
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formation of details of plaintiff's claim whenever such information does not 
appear in motion itself. 


(For other cases, see Insurance, Dec. Dig, § 631.) 


3. INSURANCE—NONPAYMENT OF PREMIUM WITHIN GRACE EX- 
TENSION PERIOD OF LIFE POLICY GENERALLY BRINGS POLICY 
TO AN END. 

Under life policy providing that premium should be paid on or before Monday 
of each week, but continuing liability of insurer in case of insured’s death when 
arrears in payment had not exceeded four Mondays, nonpayment of premium 
within grace extension period brought policy to an end, unless valid reason could 
be shown for nonapplication of general rule. 

(For other cases, see Insurance, Dec. Dig. § 349[1].) 


4, INSURANCE—FORFEITURES OF LIFE POLICIES ARE NOT 
FAVORED. 


Forfeitures of life insurance policies are not favored. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


£, INSURANCE—AGREEMENT BY INSURER’S ASSISTANT SUPERIN- 
TENDENT TO DEDUCT PREMIUM FROM AMOUNT DUE INSURED 
AS BENEFICIARY OF ANOTHER POLICY AND CONTINUE POLICY 
IN FORCE HELD WITHIN SUPERINTENDENT’S APPARENT AU- 
THORITY AND COULD BE RELIED ON BY INSURED. 


Where insured complained to collecting agent that insurer had not paid amount 
due insured as beneficiary of another policy, and assistant superintendent of in- 
surer told insured she need not bother paying 59-cent premium but that he would 
bring her promptly the $144 due on another policy, less necessary reduction, and 
that this would continue her policy in force, insured had right to rely on assistant 
superintendent’s statement and was not bound by unknown restrictions on his 
authority, and agreement by assistant superintendent was binding on insurer ‘as 
within superintendent’s apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

7. INSURANCE—INSURED SHOULD BE PROTECTED BY EVERY 

PROPER PRESUMPTION. 

In actions on insurance policies, insured should be protected by every proper 
presumption, since contract should be upheld when it can be done in good cons- 
cience. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 


ll. INSURANCE—INSTRUCTION THAT NOTICE TO COLLECTING 
AGENTS WAS SUFFICIENT HELD NOT ERROR, IN ACTION ON 
LIFE POLICY UNDER EVIDENCE SHOWING AGENT WAS MORE 
THAN COLLECTING AGENT. 


In action on life policy, instruction that notice to collecting agents was sufficient 
Was not error, in view of testimony that agent was more than collecting agent and 
that agreement which he made to credit unpaid premium on balance due from 
insurer to insured on another policy was within apparent authority. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


13. INSURANCE—REQUESTED INSTRUCTION THAT ASSISTANT 
SUPERINTENDENT’S AGREEMENT TO CREDIT UNPAID PRE- 
MIUM ON BALANCE DUE INSURED ON ANOTHER POLICY WAS 
NOT BINDING, UNLESS RATIFIED BY INSURER, HELD PROPERLY 
REFUSED. 

In action on life policy defended for nonpayment of premium within period 
of grace, requested instruction that agreement by assistant superintendent to credit 
unpaid premium on balance due insured from insurer on another policy did not 
bind insurer, and that agreement was invalid unless ratified by insurer, held proper- 
ly refused under evidence showing agreement was within apparent scope of as- 
sistant superintendent's authority. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 
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14. INSURANCE—REQUESTED INSTRUCTION THAT INSURER WAS 
NOT LIABLE IF PAYING AMOUNT DUE ON ANOTHER POLICY, 
FROM WHICH IT AGREED TO DEDUCT UNPAID PREMIUM ON 
POLICY SUED ON, HELD PROPERLY REFUSED. 

In action on life policy defended for nonpayment of premiums within period 
of grace, in which plaintiff claimed that insurer’s assistant superintendent agreed 
to deduct unpaid premium from amount due on another policy, requested instruc- 
tion that insurer was not liable, if it subsequently paid insured’s personal repre- 
sentative amount of other policy, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[8].) 

Appeal from Circuit Court, Elizabeth City County. ; 

Motion by Eva Clark against the Home Beneficial Association, judgment 
for plaintiff, and defendant appeals. Affirmed. 

Wyndham R. Meredith, of Richmond, and John H. Bowen, of Hampton, for 
plaintitf in error. 

Harry L. Nachman, of Newport News, for defendant in error. 

Hox, J. This is a motion, brought under section 6046 of the Code 1919, to 
recover on a life insurance policy; that is to say, it is an ordinary 15-day motion. 
In due course, there was a verdict and judgment for the plaintiff, which we are 
asked to review. 

On August 14, 1919, the Home Beneficial Association issued to Blanche Mat- 
thews, of Hampton, a policy on her life in the sum of $500, for the benefit of a 
sister, Eva Clark. It is a straight policy and carries no sick benefit, no loan or 
reserve values, no surplus or dividends, and has no cash surrender value of any 
kind, nor had excess premiums been paid. It is of that class known as industrial 
insurance, with premiums payable weekly. Blanche Matthews died on January 
11, or 12, 1927. The time limit within which payment of an unpaid premium could 
have been made expired on the preceding day, January 10, so that on the day 
of her death a weekly premium was overdue and unpaid. 

A demurrer to the motion was interposed and overruled. As ground therefor 
it is said that no copy of the policy was filed with the motions, as provided for in 
section 6094 of the Code 1919, 

This statute was originally enacted in 1872, Acts 1871-72, p. 57. It is entitled, 
“An act to simplify declarations in actions against insurance companies.” The 
necessity therefor is stated in the act itself: 

“Whereas, complaints have from time to time been made by members of the 
legal profession and the holders of policies of fire, marine, and life insurance, 
that by reason of the almost numberless conditions and provisoes contained in the 
policies of most if not all of the insurance companies doing business in this Com- 
monwealth, and the great difficulty and vexation experienced in declaring upon 
said policies, the expense of suits thereon is made needlessly large; and whereas, 
delays are often obtained, and injustice is done the holders of policies by said 
companies availing themselves of the technical irregularities almost invariably 
attendant upon a declaration upon said policies; therefore, 

“1. Be it enacted,” etc. 

Before its passage a declaration on an ordinary policy of insurance was a 
difficult and tedious proposition, and so its purpose, made plain by title and pre- 
amble, was to make unnecessary this excess of detail. Certain things are declared 
to be sufficient but not mandatory. 

[1, 2] In Morotock Ins. Co. v. Pankey, 91 Va. 259, 21 S. E. 487, a motion to 
enforce a policy of insurance was made under section 3211 of the Code of 1887, 
which is now 6046 of the present Code (1919). At that time, section 6094 of the 
Code 1919 here relied upon appeared as section 3251 of the Code of 1887, and the 
claim was made there, as here, that said last-named section was mandatory and 
exclusive. This position the court held was untenable, and its holding is not at- 
fected by the fact that a copy of the policy was actually filed. Section 6046 1s 
general, in its terms and subject to certain irrelevant restrictions, is available 
to any person entitled to maintain an action at law. The motion in our judgment, 
is amply definite. No request was made for a bill of particulars, a procedure 
designed to give specific information of the details of plaintiff's claim, whenever 


such information does not appear in the motion itself. Wessel v. Bargamin, 137 
Va. 701, 120 S. E. 287. 
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There is no merit in the demurrer. 

[3] In the policy of insurance it was provided the the premium should be 
paid on or before Monday of each week, but that should the insured die, when 
arrears in payments had not exceeded four Mondays, the association would still be 
liable. This grace extension expired on January 10, the day before Blanche Mat- 
thews died. Its non-payment brought the policy to an end, unless some reason 
valid in law can be shown for the nonapplication of the general rule. , 

Four weekly payments were actually due and unpaid, but the time within 
which payment could he made in three instances had not passed. It was the non- 
payment of the fourth which it is claimed worked a forfeiture. All of them, 
so far as the right to have them credited upon the debt arising out of Ella’s 
policy is concerned, stand upon a common footing. 

Ella Goodman was Blanche Matthews’ sister. She died on December 23, 1926. 
At her death Blanche Matthews was. the beneficiary under two policies issued by 
this association to her, the amount due being $144. Proper proof of death was 
promptly delivered, and this sum became due and payable some days before Blanche 
Matthews died. ess 

[4] It is conceded that it would have been the association’s duty to apply on 
unpaid premiums anything which might have been due on account of the policy 
sued upon, for forfeitures are not favored, but it is said that this rule has no 
application when the indebtedness arises out of an unrelated contract, and that the 
indebtedness here does so arise, since the amount due to Blanche Matthews was 
due on account of a policy on the life of Ella Goodman, and not on account of 
this in judgment. 

There is some conflict of authority as to this proposition, but the distinction 
sought to be established is not of special importance in this case. 

[5] J. A. Pilcher was the company’s collector. From the plaintiff's evidence 
it appears that when he called ‘upon Blanche Matthews to collect the premium 
due, she then complained of the fact that the company, on its part, had not paid 
her the amount due on the policy of her sister, Ella. He went away and returned 
bringing with him Mr. W. F. Thompson, assistant superintendent of the insurance 
company, whose duties were “to assist the men in writing business, keeping the 
books and general work,” and thereupon this assistant superintendent told Blanche 
that she need not bother about paying this premium, but that he would bring to her 
promptly the $144, less the necessary deduction, and that this would continue her 
policy in force. She relied upon his promise, as she had a right to do. When we 
remember the helplessness of people circumstanced as this negro woman was, it is 
hard to understand what more could have been expected of her. She owed the as- 
sociation 59 cents, and the association owed her $144. The collecting agent and the 
assistant superintendent, who are probably the only people connected with this 
company that she had ever heard of, had agreed to credit her premium upon the 
amount due her and to keep her policy in force. 

Mercer v. South Atlantic Ins. Co., 111 Va. 699, 69 S. E. 961, is cited to show that 

the collecting agent had no such power, and it does so hold, but that of an assistant 
superintendent, who maintained an office in Hampton and did “general work,” is im- 
pliedly greater. His sonorous title itself was well calculated to inspire an ignorant 
clientele with confidence. The insured had the right to assume that it was, and she 
was not bound by unkown restrictions. 
__ [6] “One who has no notice of any limitation upon the power of an agent has the 
right to deal with the agent upon the faith of his ostensible powers, whether his 
agency is general or special.” Headnote 4, Mutual Life Ins. Co. v. Brown, 137 Va. 
278, 119 S. E. 142; Virginian Ry. Co. v. Stoke, 134 Va. 186, 113 S. E. 704. 

‘The tendency of the courts at the present day is towards a liberal, rather than 
a strict construction of an agent’s power.” Joyce on Insurance, § 425; Harrison v. 
Prov. Relief Ass’n, 141 Va. 659, 126 S. E. 696, 40 A. L. R. 616. 

[7] “In actions on insurance policies the insured should be protected by every 
Proper presumption, for it is the policy of courts to uphold such contracts when it 
can be in good conscience done, and usually the intervention of death prevents any 
statement by the insured of [her] side of the controversy.” Flannagan v. North- 
westert Mut. Life Ins. Co., 146 S. W. 353, decided by this court January 17, 1929. 

We are of opinion that this assistant superintendent had apparent power to 
‘age this contract. The agreement itself is vigorously questioned, but is sustained 
y substantial testimony, amply sufficient to support the verdict. 
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The next assignment deals with the exclusion of testimony. In the petition 
for writ of error it is thus stated: 

“On cross-examination, the witness, Maggie Thompson, sister of the plaintiff, 
Eva Clark, and the only witness that testified to the alleged agreement besides the 
plaintiff, was asked the following question: ‘Were you indicted under the name of 
Maggie Carey at the December term of this Court, 1922, for storing ardent spirits 
for sale and tried on February 9, 1923, convicted and given one month in jail and 
$100.00 fine?” 

[8] Maggie Thompson testified in chief for the plaintiff. On cross-examination 
she was asked substantially the same question embodied in this assignment of error, 
and was recalled by counsel for the defendant near the end of the trial, that he 
might pursue the subject further. In the first instance here denial was half-hearted. 
If her answers be taken as admissions, then her record was in fact before the jury. 
If they be taken as denials, then the defendant is bound by them, for a witness can- 
not be cross-examined as to collateral matters merely for the purpose of impeach- 
ment and to discredit her testimony, manifestly the major purpose here. Forde y. 
Commonwealth, 16 Grat. (57 Va.) 547; Balto., Ches. & A. R. Co. v. Hudgins, 116 
Va. 27, 81 S. E. 48; Norfolk Southern R. Co. y. Banks, 131 Va. 715, 126 S. E. 662; 
Robinson v. Kistler, 62 W. Va. 489, 59 S. E. 505; Greenl. Evidence, § 449. 

[9] If we put aside all that occurred on the first cross-examination, as to which 
no complaint is made, the assignment is still without merit, for when recalled objec- 
tion was interposed and sustained. She did not answer, and the record does not 
show what answer was expected. 

“In order to show that the trial court erred in rejecting an offer of evidence, 
or in excluding evidence, the bills of exceptions must show * * * what the party 
offering the witness expected or proposed to prove by him. If the witness is per- 
mitted to answer, and the answer is excluded, it should show what the answer was. 
This is necessary because it may be that the witness had no knowledge upon the 
subject, or what he knew was irrelevant or immaterial. A judgment will not be 
reversed because evidence has been excluded or rejected by the trial court unless its 
en is made to appear.” Jones v. Commonwealth, 135 Va. 550, 115 S. E. 
378. 

In these circumstances of the record an examination of the substantive law 
governing the admissibility of this evidence would be unprofitable. 

[10,11] Instructions A and C given for the plaintiff are objected to because 
they told the jury that notice to the collecting agents was sufficient. They are to be 
read in the light of the evidence. Thompson was something more than a collecting 
agent, and the agreement which he made to credit the unpaid premium on the 
balance due from his company has heretofore been considered. 

[12] Instruction I tendered on behalf of the defendant was properly refused. 
It, in substance, told the jury that a failure to pay the premium forfeited the policy. 
It, as an abstract proposition of law, was sound, but, when applied to the evidence 
in the case, was misleading. 

[13, 14] Instruction II was also properly rejected. It told the jury that the 
agreement made by Pilcher and Thompson did not bind the company. Instruction VI 
also told the jury that this agreement was invalid unless these agents communicated 
it to their company and unless it was ratified by it. As we have seen, it was one in 
the apparent scope of the authority of the assistant superintendent and the insur 
had the right to rely upon it. Rejected instruction VII told the jury that the 
company was not liable if it afterwards paid to the insured’s personal representative 
the $144 due on her sister’s policy. It also was manifestly improper. 


The judgment is right and must be affirmed. It is so ordered. 
Affirmed. 


ZERBEL v. SUPREME ASSEMBLY OF EQUITABLE FRATERNAL UNION. 
Supreme Court of Wisconsin. June 24, 1929. 
226 Northwestern Reporter 288. 

1. INSURANCE—FRATERNAL BENEFIT ASSOCIATION, REALIZING 
INADEQUACY OF MEMBERS’ PAYMENTS TO PAY OLD AGE BENE- 

FITS, MAY RESCIND BY-LAW PROVISIONS THEREFOR. 
A fraternal benefit association, realizing that payments required from mem- 
bers are inadequate to pay old age benefits provided for by by-law, may rescind 





Life] Zerbel v. Supreme Assembly of Equitable Fraternal Union 713 


and cancel such provisions as to members not yet of required age by by-law duly 
passed in necessary and proper exercise of reserved power to amend by-laws. 
(For other cases, see Insurance, Dec. Dig. § 719[1].) 


2, INSURANCE—EQUITIES OF MAJORITY OF MEMBERS OF FRATER- 
NAL BENEFIT ASSOCIATION, WHICH WOULD BE DESTROYED 
BY ENFORCEMENT OF MEMBERS’ LEGAL RIGHTS ON LARGE 
SCALE, ARE SUPERIOR TO MINORITY MEMBERS’ MERE LEGAL 
RIGHTS. 

Where enforcement of members’ legal rights on large scale would lead to 
destruction of fraternal benefit association because of inadequacy of payments 
required from members to secure future performance of association’s obliga- 
tions, equities of great majority of members must be deemed superior to and 
controlling over mere legal rights of minority. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

3. INSURANCE—MEMBER’S EQUITY IN MUTUAL BENEFIT ASSOCIA- 
TION’S FUNDS CANNOT EXCEED HIS EQUITABLE SHARE OF CON- 
TRIBUTIONS THERETO. 

A member’s equity in the funds of a mutual benefit association cannot exceed 
his equitable pro rata share of the contributions from which such funds grow. 

(For other cases, see Insurance, Dec. Dig. § 694[1].) 

4. INSURANCE—FRATERNAL BENEFIT ASSOCIATION HELD NOT 
ESTOPPED TO CHANGE BY-LAW PROVISIONS FOR OLD AGE 
BENEFITS. 

Fraternal benefit association held not estopped to change provisions of by-law 
for payment of old age disability benefits because of inadequacy of payments 
required of members to provide for such benefits, in view of nature of associa- 
tion, its representative form of government, and fact that change affected no 
rights for which members had paid any adequate consideration. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

5. INSURANCE—MEMBERS OF FRATERNAL BENEFIT ASSOCIATION, 
CERTAIN TO BE WRECKED IF OLD AGE BENEFITS ARE PAID, 
HAVE NO VESTED RIGHTS PRECLUDING RESCISSION OF BY-LAW 
PROVISIONS THEREFOR. 

Members of fraternal benefit association, which is certain to be wrecked if 
old age disability benefits provided for by by-law are paid, have no vested rights 
precluding rescission and cancellation of such provisions. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

6. INSURANCE—FRATERNAL BENEFIT ASSOCIATION MAY ABRO- 
GATE PROMISE TO RELEASE AGED MEMBERS FROM FURTHER 
ASSESSMENTS WHEN PAYMENTS ARE FOUND INADEQUATE TO 
PROVIDE FOR OLD AGE BENEFITS. 

Fraternal benefit association may abrogate provision of by-law for release 
of members attaining age of 70 years from further dues or assessments, when 
it realizes that payments required from its members are inadequate to provide 
tor old age benefits agreed to be paid. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

7. INSURANCE—RIGHTS OF FRATERNAL BENEFIT SOCIETY MEM- 
BER, ELECTING TO TAKE OLD AGE BENEFITS INSTEAD OF 
FINAL CASH SETTLEMENT, CONTINUED SUBJECT TO RESERVA- 
TIONS IN CERTIFICATE, INCLUDING RIGHT TO MODIFY PAID-UP 
PROVISIONS OF BY-LAWS. 

Where member of fraternal benefit association elected to take old age benefits 
payable semiannually, instead of accepting alternative offer of final cash settle- 
ment, his and association’s rights and obligations continued subject to all con- 
ditions and reservations expressly referred to in benefit certificate, including 
right to modify by-law provisions for release from further assessments if reserve 
eae assessments proved insufficient to enable society to meet its obligations 
in fu 


(For other cases, see Insurance, Dec. Dig. §719[1].) 
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8. INSURANCE—REPEAL OF BENEFIT ASSOCIATION BY-LAW PRQ- 
VIDING FOR RELEASE OF AGED MEMBERS FROM FURTHER 
ASSESSMENTS AND AMENDMENT OF ANOTHER SECTION BY 
PROVISION FOR VALUATION OF CONTRACT ON ACCUMULA- 
TION BASIS HELD AUTHORIZED (WIS. ST. § 208.04 [22m].) 

Repeal of provision of fraternal benefit association’s by-law for release of 
members attaining age of 70 years irom payment of further assessments, and 
amendment of another section so as to provide that additional contributions 
required shall be charged against reserve and contract thereafter valued on 
accumulation basis under Wis. St. § 208.04 (22m), held within association’s reserved 
power to amend its by-laws; being necessary to avoid destruction of association 
because of inadequacy of members’ payments to provide for old age benefits and 
reasonable means of preserving controlling equities of great majority of members. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

Appeal from a judgment of the County Court for Winnebago County; D. E. 
McDonald, Judge. 

Action by Reinhold Zerbel against the Supreme Assembly of the Equitable 
Fraternal Union, a Wisconsin fraternal beneficiary society. Judgment for 
plaintiff, and defendant appeals. Reversed and remanded with directions.—[By 
Editorial Staff. | 

The defendant is a voluntary, fraternal, mutual benefit association, organized 
without capital stock, under the laws of Wisconsin in 1897, for the mutual benefit 
of its members or their beneficiaries. 

It has a lodge system with ritualistic form of work and representative form 
of government, and pursuant to its articles of incorporation and its by-laws, it 
insures the lives of its members’ upon a mutual or assessment plan, and makes 
provision for the payment of death benefits and old age benefits from funds 
derived from and levied as assessments on its members. Pursuant to its articles 
of organization, defendant may enact by-laws (called its laws) for the adminis- 
tration of its affairs and for the issuance of benefit contracts and assessments 
and other payments due and payable thereunder. 

On August 20, 1897, plaintiff, who was then 45 years of age, became a member 
of the defendant association, which then issued to him, in consideration of his 
payment of assessments thereafter made by the defendant, a benefit certificate 
known as its “Plan One Contract,” for the payment of a mortuary benefit, or, 
in lieu thereof, the payment to plaintiff upon his arriving at the age of 70 years, 
of 70/100 part of $3,000 plus all assessments paid by the insured, in 20 equal semi- 
annual installments. The certificate also had the following provision: “The 
benefits and conditions on the back hereof and the laws of the said association 
are a part of this contract as fully as if stated over the signature of said insured 
and hereto affixed.” 

Among the conditions on the back it was provided that when $300 in assess- 
ments have been paid on each $1,000 for which the certificate was issued, or 
when the insured shall have reached the age of 70 years, he was to be released 
from the payment of all further assessments, “unless at that time or thereafter, 
the reserve fund of the association shall be exhausted. 

And also the provision that: “All benefits payable hereunder are subject to 
the same being realized from one assessment upon the assessable members of the 
association.” 


In 1897, and until the year 1901, sections 83 and 84 of the defendant’s laws 
provided that when a member reached the age of 70 years, or when he had paid 
- $300 on each $1,000 of insurance, he was to be released from all further assess- 
ments on his contract, “unless at that time or thereafter the reserve fund is 
exhausted.” 


In 1901, the last-quoted portions of section 83 and 84 of the laws were 
amended to read: “Unless at that time or thereafter the experience of the 
society proves that the reserve fund is being depleted to such an extent as to 
endanger the future solvency of the society.” 


In 1903, those portions of sections 83 and 84 were again amended to read: 
“Unless at that time or thereafter the experience of the society proves that the 
reserve fund and the assessments on the members as provided for by these by- 
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laws are insufficient to enable the society to mect its promised insurance obliga- 
tions in full.” i 

In 1912, section 83 of the laws was amended by entirely omitting therefrom 
the provision that when a member reached the age of 70 years he was to be 
released from all assessments, and section 84 was repealed entirely. 

On November 22, 1912, plaintiff surrendered his certificate of August 20, 
1897, for his “Plan One Contract,” and accepted in lieu thereof a “paid-up life 
benefit contract” for $695. The latter he surrendered on March 29, 1913, for a 
benefit certificate, which the defendant issued to him under date of November 
22, 1912, and which is substantially in the same form as his certificate of August 
20, 1897, excepting as to the following: 

The provision relating to the benefits and conditions on the back thereof 
reads: “The benefits and the conditions on the back hereof, and the laws of the 
said association now in force, and the laws that may hereafter be enacted by it, 
are a part of the contract as fully as if stated over the signature of said insured 
and affixed hereto.” 

The condition on the back thereof relating to the release from further 
assessments, upon the payment of $300 per $1,000 of insurance, or when the 
insured shall reach the age of 70 years, provided for each release, “unless at 
that time, or thereafter, the experience of the society proves that the reserve 
fund and assessments on the members as provided by the laws are insufficient to 
enable the society to meet its promised insurance obligations in full.” 

On February 24, 1913, sections 83 and 84 of the laws were again amended 
by reinstating provisions that when a benefit member under a contract issued 
prior to November 1, 1912, reached 70 years of age, or when he had paid $300 
per $1,000 of insurance, he was then to be released from further payment of 
assessments, “unless at that time or thereafter the experience of the society 
proves that the benefit fund belonging to and applicable to such members and 
the assessments on members holding benefit contracts issued prior to November 
1, 1912, as provided by these laws are insufficient to enable the society to meet 
its promised insurance obligations on such benefit contracts in full.” 

In 1914, those portions of sections 83 and 84 of the laws, commencing with 
the word “unless,” were amended to read: “Unless at that time or thereafter the 
experience of this society proves that the benefit fund accumulated and main- 
tained therefor as provided by these laws are insufficient to enable the society to 
meet its promised insurance obligations on such benefit contracts in full.” 

On October 30, 1922, defendant’s secretary wrote to plaintiff as follows: 

“The laws provide that when a member holding a Plan One contract has paid 
Three Hundred Dollars in assessments on each One Thousand Dollars which he 
carries, he shall be released from the payment of further regular assessments. 

“With the payment of Assessment No. 253 for October-you have paid the 
full amount and are, therefore, released from the payment of further regular 
assessments. In order to keep your membership you must continue the pay- 
ment of local assembly dues and per capita tax.” 

Thereafter, from November, 1922, until August, 1925, no assessments were 
made by the association against plaintiff. ' 

On November 27, 1922, defendant’s secretary: wrote to plaintiff as follows: 

“According to our records, you will attain the age of seventy years on the 
24th day of December, and hold benefit contract No. 284, Plan One, for $3,000. 
There are now two optional settlements under our Plan One contracts at age 
seventy: 

_ “1. Payment of the amount due on the contract in twenty semi-annual 
installments. 

“2. A cash settlemént not to exceed twice the amount of all benefit assess- 
ments paid on the contract. 


“As you have paid $900.00, the amount of the cash settlement in your case 
would be $1,800.00. 


“Kindly advise us whether you wish the cash settlement or prefer to have 
the old age benefit paid to you in twenty semi-annual installments. If the 
old age benefit is paid in installments, it will be necessary for you to continue 


the payment of local assembly dues and per capita tax during the life of the 
contract.” 
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On December 24, 1922, plaintiff reached the age of 70 years. Thereafter, 
until August, 1925, the society paid to plaintiff six semiannual old age benefits 
of 150 each. 

On April 21, 1925, section 83 of the laws was again amended by omitting the 
provision to release members from the payment of further assessments when they 
reached the age of 70 years, and all benefit contract members were placed, by 
section 84 of the laws, on an “accumulation basis,” under the provisions of section 
208.04 (22m), Wis. Stats. At the same time, section 84 was amended to read: 
“Any additional contributions required upon any benefit contract shall apply, 
notwithstanding any provision that the same shall have become paid-up, and if 
not paid shall be charged against the reserve on such contract, and such contract 
shall therafter be valued on the accumulation basis.” 

On July 29, 1925, defendant’s secretary wrote to plaintiff as follows: 

“As a Plan One member of this society you are undoubtedly aware that all 
Plan One members, from now on, must pay the actual cost of their insurance. 
This is in accordance with the laws adopted at the special session of the Supreme 
Assembly held last April, and means that aside from such help as the Fraternal 
Fund can give, each member must pay his share of the death claims and the old 
age benefit claims. 

“You are therefore hereby notified that beginning with August, 1925, and 
until further notice, your monthly payment will be $7.00 per thousand. Your con- 
tract is for $3,000.00. so your monthly payment will be $21.00, plus local dues 
and per capita tax. 

“You may, if you wish, pay a part of this amount but not less than $6.00 
each month in cash, and the remainder will be deducted from the installment 
of your old age benefit due January 1, 1926, or from the death benefit in the 
event of prior death.” 

Thereafter, until the commencement of this action, the association, against 
plaintiff's protest, charged the monthly assessments which are referred to in 
the letter of July 29, 1925, against his semiannual benefit of $150, and only paid 
the balance thereof to him. 

On September 6, 1927, plaintiff commenced this action to compel the society 
to “specifically perform” its agreement. 

On the trial, the parties stipulated that the original plan of insurance, under 
which plaintiff’s contract and like contracts were issued up to 1912, provided 
rates of payment which were and have been proven by the experience of the 
society wholly inadequate to mature such contracts and pay the benefits prom- 
ised therein, including the shares of death claims properly chargeable to each of 
said contracts, and to provide the funds necessary to pay the installments on pay- 
ments to be made upon such contracts after holders thereof are 70 years of age. 
Further, that the several actions taken by the society in enacting, amending, and 
repealing articles and by-laws, and the acts taken pursuant thereto, were reason- 
able and necessary to enable defendant to meet its obligations in full and to 
fulfill its contracts, and that by said amendments and changes in its plans of 
operation and actions pursuant thereto, the society has made full and adequate 
provisions for carrying out its promised insurance obligations in full, and in all 
respects for carrying out its contracts. However, plaintiff did not admit that 
the society did not have enough money to pay the plaintiff at the time he 
reached 70 years of age. 

The trial court concluded that plaintiff was released from the payment of 
any assessment after October, 1922, and was entitled to recover the unpaid 
semiannual old age benefits of $150 which had accrued, without any deduction 
on account of assessments subsequent to October, 1922. Judgment was entered 
accordingly, and plaintiff appealed therefrom. 

Benjamin Poss, of Milwaukee, and Herman [L. Ekern, of Madison, for 
appellant. 

Keller, Keller & O'Leary, of Appleton, for respondent. 

Fritz, J. [1] In United Order of Foresters vy. Miller, 178 Wis. 299, 190 N. W. 
197, 29 A. L. R. 1526, this court considered the relative rights and obligations of 
a mutual benefit association (organized under the laws of Wisconsin), and of its 
members, under its benefit and insurance certificates and its by-laws. Con- 
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clusions were arrived at after extended research, some of which are applicable 
and decisive in the case at bar, and may be stated as follows: 

1. A fraternal association can, when realizing that the payments required 
from its members have been inadequate to provide for the old age benefits which 
it had by by-law agreed to pay to members who have attained the age of 70 
years, rescind and cancel the provisions relating to old age benefits as to those 
members who have not become 70 years of age, by a by-law duly passed, and 
such a change is a necessary and a proper exercise of the reserved power to 
amend its by-laws. 

[2] 2. To recognize solely the purely legal rights of a member of a fraternal, 
mutual benefit association, without considering the very substantial impairment, 
if not total destruction, of such mutual organization, because the payments 
theretofore required from its members were never adequate to secure the future 
performance, under any recognized method of insurance accounting, of the pro- 
posed obligations of the association, or to pay even for life insurance in its 
simplest form, would be practically barren of result to the individual members 
who might insist upon such rights, because to enforce them on a large scale would 
lead to the certain and inevitable destruction of the association. In such a 
situation the equities of the great majority of the members must be deemed 
superior to and controlling over the mere legal, and to all practical purposes 
insubstantial, rights of the minority; all being innocent parties to a mistaken 
policy. 

[3] 3. There can only be real mutuality where contributions are made pro 
rata for benefits conferred. A member’s equity in the funds of a mutual benefit 
association cannot exceed the sum which measures his equitable pro rata share 
of the contributions from which such funds grow. 

[4, 5] 4. The nature of the association, its representative form of government, 
and the fact that the change of the provision for payment to a member of old 
age disability benefits did not affect any right for which such members had 
theretofore paid any adequate consideration, prevent the application of any 
principle of estoppel. If such promise of the association is part of a policy 
which is certain, if long continued, to wreck the association, then the members 
holding such policies have nothing approaching a vested right in such a disastrous 
system of insurance. 

[6] 5. The association may abrogate its promise to release members attaining 
the age of 70 years from further dues or assessments, when it realizes that the 
payments theretofore required from its members were inadequate to provide for 
such old age benefits. 

[7] 6. There can be no question but that the association has the power by 
express provision of law, both of the state Legislature and its own charter, to 
levy special assessments to meet deficiencies arising from an insufficient accumu- 
lation of funds. 

When the defendant in the case at bar, as a mutual benefit association, 
organized for the mutual benefit of its members, issued to plaintiff, as one of its 
members, its benefit certificate on November 22, 1912, the benefits and conditions 
on the back thereof, and the laws of the association then in force and thereafter 
enacted, were, by virtue of the express reference thereto in that certificate, 
made a part of the contract between the parties. 


Thus, as a part of their contract was the provision on the back that when he 
reached the age of 70 years, or had paid $150 in assessments upon each $500 
of insurance, he was to be released from all further assessments “unless at 
that time, or thereafter, the experience of the society proves that the reserve 
fund and the assessments on the members as provided for by the laws are 


insufficient to enable the society to meet its promised insurance obligations 
in full.” 


Likewise, by reason of the express reference in the certificate making the 
laws “now in force and the laws that may hereafter be enacted” by the associa- 
tion a part of the contract, the provisions thereof on the subject of the release 
ot members from further assessments upon having paid $150 in assessments upon 
each $500 of insurance, or upon reaching the age of 70 years, were subject to 
modification by the amendments to the by-laws in 1913 and 1914, which provided 
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for such release “unless at that time or thereafter, the experience of this society 
proves that the benefit fund belonging to such members and applicable to such 
benefit contracts and assessments on such benefit members as provided by these 
by-laws, are insufficient to enable the society to meet its promised insurance 
obligations on such benefit contracts in full.” 

_ When, with the payment of the October, 1922, assessment, plaintiff had 
paid $150 on each $500 of insurance, and when on December 24, 1922, he reached 
the age of 70 years, the respective rights and obligations of the parties were still 
as provided in the benefit certificate of November 22, 1912, including the benefits 
and conditions on the back thereof, and the laws of the association, including the 
amendments which had been enacted in 1913 and 1914. 

At no time since the inception of the contractual relations between the parties 
was the provision for the proposed release of plaintiff from further assessments, 
upon reaching 70 years of age, or upon paying the $150 on each $500 of insurance, 
absolute or unconditional. That provision was always subject to suspension or 
abrogation if the reserve fund and the assessments on members proved insufficient 
to enable the society to meet its insurance obligations in full. 

The letters written to plaintiff by defendant’s secretary on October 30, 1922, 
and November 27, 1922, did not suggest or effect any modification of the existing 
rights or obligations of either party. They merely informed plaintiff, without 
misrepresentation, as to his status, as a member and certificate holder under his 
certificate and the society’s laws then in effect. The letter of November 27, 
1922, informed plaintiff as to his two options, viz., either to accept final cash 
settlement of not exceeding twice the amount of all benefit assessments paid by 
him on the contract; or to receive the old age benefit, consisting of the amount 
due on his contract, which would be paid to him in 20 semiannual installments of 
$150. If he had then elected to accept that final cash settlement and surrender 
his contract, then on payment of that cash settlement, the contract would have 
been wholly executed, and all of his obligations, as well as his rights thereunder, 
would have been terminated and discharged. However, he did not then choose 
to accept that settlement and thus terminated his contractual relations with the 
defendant. He elected to take the old age benefit of $150 semiannually. As 
a consequence of his election, the contract continued partly unexecuted, and his 
rights and obligations, as well as the rights and obligations of the association, 
continued, subject to all conditions and reservations expressly provided, and also 
expressly referred to, in his benefit certificate, and hence were amenable to neces- 
sary and reasonable amendments of the by-laws, enacted in furtherance of the 
mutual interests and benefits of all of the membership of the association, as an 
entirety. 

[8] After the association had paid the sixth semiannual benefit of $150, it 
realized that its experience had proven that the original plan of insurance, under 
which plaintiff's and like certificates had been issued, provided rates of payment 
which were wholly inadequate to mature such contracts and to pay the benefits 
therein promised, and especially to pay the shares of death claims properly 
chargeable to each of such certificate holders, and to provide the funds necessary 
to pay the installments and the payments to be made after holders thereof 
reached the age of 70 years. 

Therefore, on April 21, 1925, it became necessary for the association to 
change its plans of operation and amend its laws, so as to entirely repeal the 
provision of section 83, which provided for the release of members who had 
reached the age of 70 years from the payment of further assessments, and to 
amend section 86 of its laws so as to provide that: “Any additional contributions 
required upon any benefit contract shall apply, notwithstanding any provision 
that the same shall become paid-up, and, if not paid, shall be charged against 
the reserve on such contract and such contract shall thereafter be valued on 
the accumulation basis.” " 

Those amendments were absolutely necessary to avoid the destruction of the 
entire organization, with inevitably disastrous consequences to all of its members. 
They afforded reasonable means for preserving and fostering the superior and 
controlling equities of the great majority of the members of the association, and 
were within the reserved power of the association by virtue of the express 
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provisions of plaintiff's benefit certificate and the incorporation therein, by 
express reference, of the then existing and thereafter enacted by-laws of the 
association. 

In view of the conclusions reached by this court, as hereinbefore stated, in 
United Order of Foresters v. Miller, supra, the defendant’s reasonable and 
necessary assessments against the plaintiff, and other members similarly situated, 
of $7 per month per each $1,000 of insurance, after July, 1925, are valid and 
enforceable against the plaintiff. Consequently, the judgment herein must be 
reversed and the complaint dismissed. 

Judgment reversed, and the cause is remanded with directions to dismiss 
plaintiff's complaint, with costs. 

Eschweiler, J., took no part. 
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NORTH RIVER INS. CO. v. BECNEL et al. 
Circuit Court of Appeals, Fifth Circuit. June 22, 1929. 
No. 5481. 

33 Federal Reporter (2d) 231. 

3. INSURANCE—POLICIES ARE CONSTRUED STRONGLY AGAINST IN- 
SURER. 

Insurance policies are to be construed most strongly against the insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—EVIDENCE AS TO WHETHER FIRE OCCURRED DUR- 
ING GRINDING SEASON WITHIN MEANING OF WARRANTY 
CLAUSE OF POLICY INSURING SUGAR MILL REQUIRED SUBMIS- 
SION TO JURY (ACT LA. NO. 255 OF 1914.) 

In action on fire policy covering sugar mill and containing a warranty to operate 
during grinding season with a breach of warranty clause in conformity to Act La. 
No. 255 of 1914, the evidence relative to whether the fire occurred during grinding 
season within meaning of warranty clause held to require submission to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[4].) 

Bryan, Circuit Judge, dissenting. 

Appeal from the District Court of the United States for the Eastern District of 
Louisiana; Louis H. Burns, Judge. 

Suit by Edmond Becnel and others against the North River Insurance Com- 
pany. Judgment for plaintiffs, and defendant appeals. Affirmed. 

Philip S. Gidiere, of New Orleans, La. (Spencer, Gidiere, Phelps & Dunbar, of 
New Orleans, La., on the brief), for appellant. 

Hermann Moyse, of Baton Rouge, La., and Arthur A. Moreno, of New Orleans, 
La. (Cross & Moyse, of Baton Rouge, La., and Lemle, Moreno & Lemle, of New 
Orleans, La., on the brief), for appellees. 

Before Bryan and Foster, Circuit Judges, and Dawkins, District Judge. 

Foster, Circuit Judge. Appellees, plaintiffs below, brought suit to recover 
on a policy of fire insurance, issued by appellant, covering a sugar mill on 
Granada plantation, and received a verdict on which judgment was entered in the 
amount of $5,000, the face of the policy. Errors are assigned to the refusal to di- 
rect a verdict for defendant at the close of the case and to a certain portion of 
the charge. These may be considered together. No other errors are assigned. 

The policy contained the following clauses that are material. The last-quoted 
clause is in conformity to the Louisiana law, Act 255 of 1914. 

“Warranty to Operate During Grinding Season. It is expressly agreed and un- 
derstood between the assured under this policy and this company, that the sugar 
house herein described shall be operated throughout the grinding season within the 
life of this policy, otherwise this policy shall be null and void, unless notice is given 
and consent of the company in writing is endorsed hereon. 

“Breach of Warranty Clause. Provided, where it is stipulated in this policy, 
that, without the consent of the insurer endorsed hereon or added hereto, the breach 
of a condition shall avoid the policy, it shall be held such breach does not in fact 
avoid the policy, but only suspends the operation of the policy during the time the 
breach continues.” ; 

There was undisputed evidence tending to show the following state of facts. 
All the cane ground on Granada was sold in the field to Belle Helene plantation and 
as cut was delivered at Manchac Switch, after which appellees had no further in- 
terest in it, and the cane was ground and manufactured into sugar in the sugar 
house at Belle Helene. The sugar house on Granada was not operated at all. The 
crop at Granada was short, only 2,077 tons. The cutting of cane started on Novem- 
ber Ist and the Granada sugar house can grind 500 tons daily so that, had it op- 
erated, the grinding could have been finished within two weeks—say before Novem- 
ber 15th. The fire occurred on December 6, 1926, at which time there was still some 
cane standing in the field at Granada. The grinding season varies on each plantation 
in Louisiana. 

On these facts the district court in apt language, with fairness to both parties, 
left it to the jury to say whether the fire occurred during the grinding season. 

[1] Of course, the interpretation of a written contract is primarily for the 
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court, but, where its terms are indefinite or ambiguous, extrinsic evidence is admis- 
sible to explain them. When such evidence is admitted, it is usually the province of 
the jury to find the facts. Certainly the clauses above quoted are indefinite. The 
District Court could not take notice as to when the grinding season should begin or 
end, nor could he decide those facts from the policy. 

[2] The rule is well settled that, even when the facts are undisputed, if reason- 
able men may draw different conclusions from them, the case should be left to the 
jury. Richmond & Danville R. R. Co. v. Powers, 149 U. S. 43, 13 S. Ct. 748, 37 
L. Ed. 642. 

[3, 4] It is elementary that insurance policies are to be construed most strongly 
against the insurer. From the facts above stated the jury might reasonably have 
inferred that, as no cane was in fact ground in the Granada mill, and there was 
never any intention to do so, there was no grinding season at all on that plantation, 
and the warranty clause in the policy was without effect. The jury might have con- 
cluded also that the grinding season contemplated by the parties was the time rea- 
sonably necessary to grind the crop actually grown. On either theory, as the policy 
was merely suspended and not void, if the sugar house was not operated during the 
grinding season, the case was with the plaintiff. It would be going very far indeed 
to say that as a matter of law the court was bound to hold that the grinding sea- 
son had not ended before the fire simply because a small amount of cane was at that 
time standing in the field. The material fact to be found was the meaning of the 
term “grinding season” within the contemplation of the parties. This was properly 
left to the jury in the circumstances of the case. 

The record presents no reversible error. 

Affirmed. 

Bryan, Circuit Judge, dissents. 


GREAT AMERICAN INS. CO. v. DOVER et al. (6 Div. 89.) 
Supreme Court of Alabama. April 25, 1929. 
Rehearing Denied June 13, 1929. 

122 Southern Reporter 658. 

1. INSURANCE—FIRE INSURER’S PLEA ALLEGING THAT INSURED 

BREACHED WARRANTY AGAINST FLUE BUILT OF BRICKS ON 

EDGE HELD DEMURRABLE FOR FAILURE TO ALLEGE BREACH 

INCREASED RISK (CODE 1923, § 8364). 

In action on fire insurance policy, pleas alleging in different forms that 
plaintiffs had breached a warranty against any flue built of bricks on edge, 
that plaintiffs knew warranty was false, and that violation thereof rendered 
policy void, held demurrable, under Code 1923, § 8364, for failure to allege that 
the alleged breach of warranty increased risk of loss, since court cannot say 
that flue made of bricks on edge is more dangerous than flue in which bricks 
are laid flat. 

(For other cases, see Insurance, Dec. Dig. § 640[2].) 

2. INSURANCE—REPLICATION ALLEGING INSURER’S PROMISE TO 
PAY, MADE AFTER LOSS, WITH KNOWLEDGE OF ALLEGED 
BREACH OF WARRANTY, HELD DEMURRABLE FOR NOT ALLEG- 
ING NEW CONSIDERATION OR FACTS SHOWING ESTOPPEL. 

_ In action on fire policy in which insurer set up insured’s breach of warranty, 

insured’s replication alleging that imsurer, with full knowledge of alleged breach 

of warranty, promised to pay after loss the full amount due on policy, held 
demurrable for failure to allege a new consideration for the promise or facts 
estopping insurer to deny binding effect of promise. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

3. INSURANCE—LAW OF WAIVER AND ESTOPPEL CANNOT BE ABOL- 
ISHED BY CONTRACT. 


The law of waiver and estoppel, as respects insurer, cannot be abolished by 
contract. 


(For other cases, see Insurance, Dec. Dig. § 371.) 
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4. INSURANCE—INSURER WAIVES OR IS ESTOPPED TO ASSERT VIO- 
LATION OF CONTRACT IF IT REMAINS SILENT ON BEING NOTI- 
FIED BEFORE LOSS OF VIOLATION. 

An insurance company waives or is estopped to assert a violation of insurance 
contract if company on being notified before loss of violation remains silent and 
fails to object or to declare forfeiture, or to cancel or rescind contract, within 
reasonable time. 

(For other cases, see Insurance, Dec. Dig. § 390.) 

5. INSURANCE—WAIVER, TO BIND INSURER, MUST OPERATE B 
WAY OF ESTOPPEL, OR AMOUNT TO PROMISE SUPPORTED B 
VALUABLE CONSIDERATION. 

A waiver by insurer, to be binding on it, must operate by way of estoppel, 
or amount to a promise supported by valuable consideration. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

6. INSURANCE—WHERE INSURER’S PLEA ALLEGED WILLFUL BURN- 
ING, REPLICATION THAT INSURER WITH FULL KNOWLEDGE 
PROMISED TO PAY LOSS HELD DEMURRABLE. 

In action on fire insurance policy in which plea alleged willful burning of 
property, demurrer to replication alleging that insurer with full knowledge 
promised to pay after loss full amount due on policy held properly sustained. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 

7. INSURANCE—WHERE INSURER'S PLEA ALLEGED THAT INSURED’S 
BREACH OF WARRANTY INCREASED RISK, REPLICATION 
ALLEGING INSURER’S PROMISE TO PAY AFTER LOSS FULI 
AMOUNT OF POLICY HELD DEMURRABLE. 

In action on fire policy in which insurer’s plea alleged breach of warranty 
against any flue built of bricks on edge and that a brick on edge flue increased 
risk of loss, demurrer to replication alleging that defendant with full knowledge 
of alleged breach of warranty promised to pay after loss full amount due on 
policy /ield properly sustained. 


Y 
Y 


‘ 
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(For other cases, see Insurance, Dec. Dig. § 641[2].) 

Appeal from Circuit Court, Blount County; W. J. Martin, Judge. 

Action on a policy of fire insurance by Perry Dover and E. L. Dover against 
the Great American Insurance Company. Judgment for plaintiffs, and defend- 
ant appeals. Reversed and remanded. 

Defendant's pleas 3, 5, and 6 are as follows: 


“3. That attached to and made a part of the policy sued (on) is a written 
warranty whereby the insured warranted that the one story frame building with 
shingle roof, occupied by tenant, as a dwelling house did not contain a brick on 
edge flue, and defendant avers that at the time of the issuance of said policy 
and for a long period during the term of the policy said frame building above 
described did contain a brick on edge flue; and defendant avers that this war- 
ranty was known to plaintiffs or one of them to be false, and defendant avers 
that said above described frame building is insured in a separate item of said 
policy for $1,500.00, wherefore defendant pleads breach of said warranty in miti- 
gation of plaintiff's claim to the extent of said amount of $1,500.00.” : 

“5. That the policy sued on was issued in consideration of the premises 
therein set forth and the warranties therein made and by the terms of said policy, 
it is expressly warranted that: In consideration of the reduced rate at which 
this policy is issued it is warranted by the assured that the building and additions 
thereto, described in this policy contains no brick on edge, tile, terra cotta 
cement or metal flue, nor any smoke pipe carried through a combustible partition, 
floor or ceiling, and it is further warranted that no such flue and or metal pipe 
shall be erected during the term of this policy. If this warranty is violated in 
any particular, this policy shall be null and void. 

“And defendant avers that at the time the policy sued on was issued the 
dwelling house insured contained a brick on edge flue. 

“6. As a part of this plea defendant adopts all of plea 5 in hac verba and 
defendant avers that the brick on edge flue increased the risk of loss.” 
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A. Nash, of Oneonta, and Coleman, Spain & Stewart, of Birmingham, 
for appellant. 

J. T. Johnson, of Oneonta, for appellees. 

SayrE, J. [1] Action on a policy of fire insurance. 

The pleas were: General issue; that one of the plaintiffs willfully burned 
the property insured; in several different forms that plaintiffs had breached a 
warranty against any flue built of brick on edge. To pleas 3 and 5 of the ime 
named class the court sustained demurrers. Plea 2 alleged a willful burning 
by one of the plaintiffs. Plea 6 alleged a breach of the warranty as to the flue 
and that the breach increased the risk of loss. Plaintiffs replied specially as 
follows : 

“2. The defendant, with full knowledge of the alleged breach of the con- 
ditions of the said policy, agreed and promised to pay after the loss the full 
amount due on said policy, to-wit: eighteen hundred dollars.” 

To this replication, after demurrer overruled, defendant rejoined, setting up 
the following stipulation of the policy: 

This policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the foregoing stipulations and conditions printed on back 
hereof, which are hereby specially referred to and made a part of this policy, 
together with such other provisions, agreements, or conditions as may be en- 
dorsed hereon or added hereto, and no officer, agent, or other representative of 
this company shall have power to waive any provision or condition of this 
policy except such as by the terms of this policy may be the subject of agree- 
ment endorsed hereon or added hereto, and as to such provisions and conditions 
no officer, agent or representative shall have such power or be deemed or held 
to have waived such provisions or conditions unless such waiver, if any shall 
be written upon or attached hereto, nor shall any privilege or permission affect- 
ing the insurance under this policy exist or be claimed by the insured unless 
so written or attached.” 

Demurrer to this rejoinder was sustained. 

The indicated rulings on the pleadings are assigned for error by the defend- 

company, which appeals. from an adverse judgment. 

Section 8364 of the Code provides as follows: 

“No written or oral misrepresentation, or warranty therein made, in the 
negotiation of a contract or policy of insurance, or in the application therefor 
or proof of loss thereunder, shall defeat or void the policy, or prevent its 
taching unless such misrepresentation is made with actual intent to dec 
or unless the matter misrepresented increase the risk of loss.” 

Plaintiff's demurrer to these pleas was properly sustained for that they 
failed to allege that plaintiff’s alleged breach increased the risk of loss. That 
these pleas set up a breach of warranty cannot well be denied. Brotherhood, 
etc, v. Riggins, 214 Ala. 79, 107 So. 44. That a breach of a warranty con- 
stitutes a good defense was the law before the enactment of section 8364 of 
the Code. Kelly v. Life Ins. Co., 113 Ala. 453, 21 So. 361. This court has held 
that the section changes prior principles governing the law of insurance no furth- 
er than its terms plainly import. Sovereign Camp, W. O. W., v. Hutchinson, 
214 Ala. 543, 108 So. 520. The presently important effect of the section is to 
render warranties of no importance, save only when they relate to matters 
increasing the risk of loss. The court is wholly unable to say that a flue made 
of bricks on edge is more dangerous than a flue in which the bricks are laid flat. 
It follows that the trial court committed no error in re the demurrers 
to pleas 3 and 5. In plea 6 the defect in pleas 3 and 5 was corrected and left it 


with the jury under the evidence to say whether or no this warranty of the 
policy had been breached. 


at- 
ceiv e, 


[2, 3] We have stated replication 2 and defendant’s (appellant’s) special 
rejoinder. It will be noted the replication alleges a promise to pay, made after 
the loss, by the “defendant”—not an agent—with full knowledge of the breach 
of the conditions of the policy, meaning breach of the warranties of the policy. 
If the promise alleged be treated as a new promise, it was not the promise made 
by the policy of insurance alleged in the complaint, and, of course, did not answer 
the intervening plea in the absence of a new consideration. If it be treated 
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as a waiver—that is, as abandonment of defendant's right to defeat a suit on 
the policy by reason of the fact that the property insured, a dwelling, had a 
flue constructed of brick laid on edge—it was inoperative. In view of defend- 
ant’s objection—demurrer—it was necessary to allege either that the promise was 
supported by a new consideration—that is, a consideration other than that which 
the complaint, in Code form, must be taken to imply, viz. the original premium 
paid or promised for the policy—or it was necessary to allege facts which would 
estop defendant to set up the warranties in question. No new consideration is 
alleged. No facts are alleged which would estop defendant to deny the bind- 
ing effect of the new promise made after the loss and without new consideration, 
which is to say that no disadvantage would have accrued to plaintiff if the new 
promise had not been made—this for the reason that plaintiff already had 
defendant’s promise to pay, made upon sufficient consideration, viz. the pre- 
mium payment, and because no question was made about proof of loss as to 
which a waiver, available to plaintiffs, might have occurred subsequent to the 
loss. Day v. Home Ins. Co., 177 Ala. 611, 58 So. 549, 40 L. R. A. (N. S.) 652: 
Ins. Co. of North America v. Williams, 200 Ala. 681—688, 77 So. 159: Georgia 
Home v. Allen, 128 Ala. 451, 30 So. 537: U. S. Life Ins. Co. v. Lesser, 126 Ala. 
568—586, 28 So. 646; Queen Ins. Co. v. Young, 86 Ala. 424, 5 So. 116, 11 Am. 
St. Rep. 51: 32 C. J. 1346: 40 Cyc. 263—265. Such a waiver as the last-named 
might have been well pleaded, for the law of waiver and estoppel cannot be 
abolished by contract. Alabama State, etc., Co. v. Long, etc., Co., 123 Ala. 675, 26 
So. 655. 

[4 In Washburn vy. Union Central, 143 Ala. 485, 38 So. 1011, and State 
Life v. Finney, 216 Ala. 562, 114 So. 132, both involving policies of life insur- 
ance, the insured had defaulted in the payment of a premium. The effect 
of the rulings was that the insurers might waive the default by a promise to 
pay notwithstanding the default. It is a reasonable presumption that the de- 
fendants in those cases received compensation for the waiver by the receipt, 
on paying the loss, of a credit for the amount of the premium in default, and 
that such was the intention of the parties. Alabama State, etc., Co., v. Long, 
etc., supra, was a fire policy, and it was held that a stipulation against additional 
insurance was waived by long delay, after knowledge of the cause of forfeiture, 
to insist upon it, thereby, obviously, placing the insured in a position of dis- 
advantage. As to the situation shown by the case last referred to while there 
are some confused and conflicting statements of the doctrine in the adjudicated 
cases, we thing the just rule is stated in 5 Cooley’s Briefs (2d Ed.) 4290, as 
follows: “The weight of authority supports the proposition that an insurance 
company waives or is estopped to assert a violation of the terms of an insurance 
contract if the company on being notified of the violation [notified during the 
life of the policy: that is, before the loss, we take it] remains silent and fails 
to object or declare a forfeiture or cancel or rescind the contract, within a 
reasonable time,” citing, along with a great number of cases, Alabama State, 
etc., Co. v. Long, ete., supra, a clear case of estoppel, for, if the insured had 
been notified of the intention to declare a forfeiture, he would have had an op- 
portunity to get other insurance. “It is not the intention of the insurer, but the 
effect upon the insured, which gives vitality to the estoppel.” Tobin v. Western 
Mutual Aid Soc., 72 Iowa, 261, 33 N. W. 663 (quoting May on Ins. § 507): 40 
Cyc. 262, note. The text of 40 Cyc. 263, is entirely apt in this connection: “The 
confusion among the cases as to the necessity for a consideration for waiver 
arises out of the element of estoppel which frequently appears in the particular 
case. In the absence of conduct creating an estoppel, a waiver should be sup- 
ported by an agreement founded upon a valuable consideration, although a 
consideration such as is necessary to support a contract is not always essential. 
Where the acts or conduct of a party are such as to estop him from insisting 
upon the right claimed to have been relinquished, no consideration is necessary,” 
citing many cases, including Alabama State, etc., Co. v. Long, etc., supra. And 
the substance of the footnote is contained in this language: “A waiver, to be 
binding, must operate by way of estoppel, or amount to a promise supported by 
a valuable consideration.” This, we think, expresses the sound law of the case, 


7| 
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and, evidently, under that law the replication in question was insufficient. Nor, 
for the reason already indicated, do the two cases first above militate against 
the holding now made. Those were cases of life insurance. We have indicated 
our reason for holding that an estoppel could be raised in those cases. In this 
case, considering the replication as an answer to plea 6, the promise alleged was 
inoperative as a waiver or estoppel. The demurrer to the replication as a reply 
to plea 2, which alleged a willful burning of the property, was properly sustained. 

It should have been sustained also to the replication as a reply to plea 6. 

The conclusion noted above renders it unnecessary to consider that ruling 
by which the trial court sustained the demurrer to defendant’s rejoinder. 

It would serve no useful purpose to state conclusions as to assignments of 
error based upon rulings on the evidence. One or two of them were probably 
erroncous, but of no great importance, and the identical rulings are not likely 
to recur on another trial. 

Reversed and remanded. 

All the Justices concur. 

REPUBLIC MUT. FIRE INS. CO. v. JOHNSON. (No. 28511.) 
Supreme Court of Kansas. June 8, 1929, 
278 Pacific Reporter 48. 
(Syllabus by the Court.) 

1. INSURANCE—EVIDENCE SUSTAINED FINDING THAT EXECUTION 
OF DEED AND ACCEPTANCE OF LEASE CONSTITUTED EQUIT- 
ABLE MORTGAGE AS REGARDS RECOVERY UNDER FIRE POLICY; 
OWNER EXECUTING DEED AND ACCEPTING LEASE CONSTITUT- 
ING EQUITABLE MORTGAGE DID NOT CEASE TO BE OWNER SO 
AS TO TERMINATE FIRE POLICY. 

In a cross-action to recover on a policy of fire insurance covering a farmhouse 
which was burned, and a defense thereto based upon the fact that the cross-peti- 
tioner had parted with his title, the record examined, and held that there was com- 
petent evidence sufficient to support the findings and judgment of the trial court 
that the deed to the premises executed by the cross-petitioner and the acceptance 
of a lease thereof by him constituted an equitable mortgage, and that the cross- 
petitioner had not in fact ceased to be the owner of the premises so as to terminate 
the policy of insurance thereon. 

(For other cases, see Insurance, Dec. Dig. §§ 328[7], 665[3].) 

2. MORTGAGES—DEED OF CONVEYANCE ABSOLUTE IN FORM MAY 
BE SHOWN TO BE MORTGAGE IN REALITY; PAROL EVIDENCE 
IS COMPETENT TO DETERMINE WHETHER ABSOLUTE DEED OF 
CONVEYANCE WAS IN REALITY A MORTGAGE. 

Rule followed that a deed of conveyance absolute in form may be shown in 
equity to be in reality a mortgage, and that parol evidence is competent to deter- 
mine such issue. 

(For other cases, see Insurance, Dec. Dig. §§ 32[1], 37[2].) 

3. INSURANCE—RIGHT RESERVED BY MUTUAL INSURANCE COM- 
PANY TO AMEND BY-LAWS WILL NOT BE CONSTRUED TO PRE- 
JUDICIALLY AFFECT CONTRACT RIGHTS OF HOLDERS OF POLI- 
CIES ISSUED PRIOR TO AMENDMENT. 

The right reserved by a mutual fire insurance company to amend its by-laws 
will not be construed to prejudicially affect the contract rights of holders of its 
policies already issued and outstanding prior to the adoption of any such amend- 
ment, where no such interpretation has necessarily or fairly to be given thereto. 

(For other cases, see Insurance, Dec. Dig. § 54.) 

4. INSURANCE—MORTGAGOR SUCCESSFULLY PROSECUTING CROSS- 
ACTION AGAINST INSURANCE COMPANY ON FIRE POLICY WAS 
ENTITLED TO ATTORNEY’S FEE (REV. ST. 1923, 40—416). 

In an action by a fire insurance company to foreclose a mortgage on a farm, 
where the defendant mortgagor successfully prosecuted a cross-action against the 
plaintiff to recover on a policy of insurance covering the farmhouse which was 
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burned, held that, under the statute, the defendant mortgagor was entitled to an at- 
torney’s fee in the cross-action in which he prevailed. 


(For other cases, see Insurance, Dec. Dig. § 602.) 


5. INSURANCE—$500 ATTORNEY FEE TO MORTGAGOR SUCCESSFULLY 
PROSECUTING CROSS-ACTION ON FIRE POLICY HELD NOT EX- 
CESSIVE. 

Error based on the amount of the attorney’s fee allowed to the cross-petitioner 
considered and not sustained. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from District Court, Republic County; John C. Hogin, Judge. 

Action by the Republic Mutual Fire Insurance Company against Frank A. John- 
son, wherein defendant filed a cross-petition. From the judgment, plaintiff appeals. 
Affirmed. 

W. D. Vance and R. E. McTaggart, both of Belleville (S. H. Allen, Otis S. Al- 
len, and George S. Allen, all of Topeka, of counsel), for appellant. 

Charles L. Hunt and Frank C. Baldwin, both of Concordia, for appellee. 

Dawson, J. This was an action to foreclose a mortgage on real estate and a 
cross-action to recover on a policy of fire insurance, the details of which will require 
to be stated at some length. 

The defendant, Frank A. Johnson, was the owner of several valuable farms in 
Republic county. Three of these farms were separately mortgaged to the Mutual 
Benefit Life Insurance Company for the amounts of $9,500, $8,000, and $12,000 re- 
spectively. These mortgage loans had been negotiated by a firm of loan brokers in 
St. Joseph, Mo., named Bartlett Bros.; and they and their subagents and business 
associates in the farm loan business conducted a corporation called the Lincoln Land 
Company which advanced moneys to pay interest and taxes for delinquent borrowers 
so as to maintain the prestige of the mortgage loans negotiated and marketed by 
Bartlett Bros. 


On one of these farms (N. W. %, Sec. 4, Town 4, Range 5 West), owned by 


Johnson and mortgaged as above for $9,500, was a farmhouse which was insured by 
the Republic Mutual Fire Insurance Company, plaintiff, for $3,000, which policy was 
payable to the Mutual Benefit Life Insurance Company, mortgagee, as its interest 


might appear. By agreement, also, to which the mortgagor, mortgagee, and insurer 
were parties, the insurer had the right to purchase the mortgage loan and take over 
all the rights of the mortgagee. By its terms the policy provided that, if the in- 
sured parted with his title, the insurance contract would thereby become terminated 
and without effect, unless the insurer gave its consent thereto. 

In 1923, while Johnson’s three farms were covered with the mortgages men- 
tioned above, he defaulted in his payments of interest and taxes. The Lincoln Land 
Company took care of these, and on May 9, 1924, its representative called on John- 
son to adjust or settle these advances. To that end, Johnson executed deeds to two 
of his mortgaged farms in favor of the Lincoln Land Company, and in return he 
accepted a lease of them whereby he agreed to farm them under directions from the 
Lincoln Land Company and to deliver to it as rent one-half of the wheat and hay 
and two-fifths of the corn raised thereon. The lease also provided that subject to 
their incumbrances Johnson could repurchase the two farms for $4,548.47, plus any 
additional taxes, the Lincoln Land Company might pay, and it reserved to itself the 
privilege of paying whatever taxes might thereafter accrue. At the same time 
Johnson executed a promissory note in favor of the Lincoln Land Company for 
$2,371.49, and gave it a chattel mortgage on his interest “as tenant” in the crops to 
be grown on the two farms he had just deeded to the Lincoln Land Company. 

While this status of affairs existed between the Lincoln Land Company and 
Johnson, the house on the first farm described above was destroyed by fire. The 
plaintiff insurer thereupon exercised its option to buy the interest of the mortgagee, 
and, having had the Johnson note for $9,500 and related mortgage assigned to it, 
this action was begun to recover on the note and to foreclose the mortgage. John- 
son answered, admitting the indebtedness, but setting up a cross-action upon the 
insurance policy for the destruction of the house and praying for a recovery 0 
$3,000 thereon to be credited upon his $9,500 indebtedness. 

For answer to defendant's cross-petition, plaintiff pleaded that, by the deeds 
executed by Johnson in favor of the Lincoln Land Company on May 9, 1924, he had 
sold and conveyed the farm on which the house had burned, and had ceased to be 
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its owner, and the policy of insurance had been thereby terminated, and defendant 
had no interest therein. 


The foregoing issuable facts and others of less significance were developed 
in appropriate pleadings. The cause was tried by the court which made find- 
ings of fact, one of which was that the deed conveying the farm on which the 
house afterwards burned was in fact a mortgage to secure the amount advanced 
by the Lincoln Land Company on Johnson’s defaulted interest and taxes, 
but that the indebtedness of Johnson pertaining thereto had been fully paid, 
although the Lincoln Land Company did not in fact reconvey the title to John- 
son until after the house burned. 

Judgment in favor of the plaintiff was entered for the amount of the mort- 
gage and its incidents; and judgment in favor of defendant was entered for 
the amount of the insurance policy, which latter amount was ordered to be 
credited as a payment upon the amount due on the mortgage indebtedness. An 
attorney’s fee was also allowed defendant on its cross-action and judgment on 
the fire insurance policy. 

Plaintiff appeals, urging various errors which chiefly center upon the ques- 
tion of what effect the transactions of Johnson and the Lincoln Land Com- 
pany had upon the policy of fire insurance. Plaintiff contends that, by the 
deed of March 9, 1924, Johnson ceased to be the owner of the farm, and there- 
after the fire insurance policy was at an end. The pertinent provision of 
the policy reads: 

“Article 36. If the insured shall cease to be the owner or dispose of the 
property covered by his policy * * * the insurance shall terminate. * * *” 

At the time this insurance policy was written, the mere act of incumbering 
the property did not vitiate the policy, so the first question we have to de- 
termine was whether the transactions between the Loncoln Land Company and 
Johnson on May 9, 1924, were fairly susceptible of the interpretation placed 
upon them by the trial court, or whether they were no more than what they 
purported to be, an outright and unqualified conveyance of all of Johnson’s 
title and interest in the Lincoln Land Company with a mere option to repur- 
chase upon terms dictated by the new owner, or whether they were in legal 
effect and- intention an equitable mortgage to secure the repayment of the sums 
effect, and intention an equitable mortgage to secure the repayment of the sums 
advanced by the Lincoln Land Company on account of interest and taxes due 
from Johnson to the original mortgagee. 

[1] In the determination of this question, it is plaintiff's contention that the 
only evidence to be considered is the text of the deeds from Johnson to the Lin- 
coln Land Company and of the farm lease and option granted to Johnson. Of 
course, if that contention were correct, their ostensible tenor would prevail 
over their actual character. Such, however, is not the law. There is no prin- 
ciple of equity better settled, or better supported in justice and good conscience, 
than the doctrine that a deed purporting to convey all title and interest from a 
grantor to a grantee may in fact be no more than an equitable mortgage (Mc- 
Namara vy. Culver, 22 Kan. 661; Overstreet v. Baxter, 30 Kan. 55, 1 P. 825; 
Timma vy. Timma, 72 Kan. 73, 82 P. 481; Moody v. Stubbs, 94 Kan. 250, 146 P. 
346, Ann. Cas. 1917C. 362: Gilmore v. Hoskinson, 98 Kan. 86. 157 P. 426: Kolar v. 
Eckhardt, 119 Kan. 518, 240 P. 947; Rusco v. De Good, 127 Kan. 708, 275 P. 
201), and between the parties thereto and those in no better position than the 
contracting parties the facts pertaining to the execution of such an instrument 
may be shown by any competent evidence, parol or otherwise. Farmers’ & 
Merchants’ Bank vy. Kackley, 88 Kan. 70, 127 P. 539, Syl. 2; Dyer v. Johnson, 
109 Kan. 338, 198 P. 944; Security Nat. Bank v. Home Nat. Bank, 111 Kan. 682, 
208 P. 636: Clark v. Howe, 121 Kan. 204, 247 P. 113. See, also Farmers’ State 
Bank y. St. Aubyn, 120 Kan. 66, 70, 242 P. 466. 


In the early case of Moore v. Wade, 8 Kan. 380, 387, 388, it was said: “This 
deed was absolute upon its face, but as it was taken only as a security it was 
in effect a mortgage. This principle has been so long and so well settled by 
courts of equity that we do not think it is necessary to refer to authorities to 
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sustain it. But as no written defeasance was ‘executed between the parties 
it is claimed that no parol understanding, intention or agreement can be shown 
to create a parol defeasance. Now, while it may not be sufficient in an action 
at law to show by parol evidence that a deed. absolute upon its face, was un- 
derstood or intended or agreed to be a mortgage, or was understood or intended 
or agreed to be defeasible, yet it has always been sufficient in a court of equity 
to show a state of facts outside of the deed which should render the deed a 
mortgage, or would render it defeasible.” 

Now it cannot be claimed for the plaintiff insurance company in respect to 
the transactions between Johnson and the Lincoln Land Company that it is in a 
stronger position than the Lincoln Land Company itself. 22 C. J. 1292-1204. 
And, while that company went through the formulary operation of taking deeds to 
two of Johnson’s farms and leasing them back to him, and in such lease he gave 
it a landlord’s unusual privilege of telling him how to farm those lands, and 
promised to pay it a share of the crops as rent, yet the Lincoln Land Company 
paid no attention to these ostensible rights and privileges as landlord; it did not 
concern itself about the farming of the lands; and neither received nor de- 
manded a landlord’s share of the crops. On the contrary, it kept accounts with 
Johnson until he had paid the ostensibly optional amounts of $4,548.47; and the 
officer of the Lincoln Land Company who conducted the negotiationg with John- 
son explained how that amount was computed. That sum was thus fixed to 
include the several amounts of interest and taxes the Lincoln Land Company 
had advanced for Johnson, plus the interest which would fall due at the next 
interest-paying period, plus an estimate of the expenses which the agent would 
incur in attending to the details of the transaction, viz: 

N. W. % of 4—-4-—5 (property insured) oes Baek lac: eia le Neat, $1,082.50 
S. W. %4 of 33—3—5 ~ gie bas ere 1,094.48 
N. E. % of 31 and N. W. % of 32, all in 3—5 2,371.49 

Total paha emt Sis acer $4,548.47 

Furthermore, of this so-called option it was shown too clearly for any cavil 
that a substantial part of it, $2,371.49, had inevitably to be paid by Johnson, 
which proved quite conclusively that to the extent of that amount, at least, the 
sum denominated an option was in fact a debt. Winston v. Burnell, 44 Kan. 
367, 24 P. 477, 21 Am. St. Rep. 289. In the so-called lease, also, the plaintiff 
as “lessor” reserved the “privilege of paying any such taxes coming due prior 
to the expiration of this lease’—quite a superfluous reservation if the convey- 
ance from Johnson to the company and the lease from the company to Johnson 
were indeed what they purported to be. 

[2] But the plaintiff advances a plausible argument that the negotiations 
between Johnson and the agent of the Lincoln Land Company of May 9, 1924, 
culminated in two wholly unrelated transactions—one which pertained to the 
deeds of two of Johnson’s farms and another unrelated transaction which dealt 
with the advancements made by the company of interest and taxes on the half 
section mortgaged for $12,000. As to this latter transaction, there was a loan 
to Johnson which had to be repaid; hence the note for $2,371.49 and the chattel 
mortgage to secure its payment. Apparently the trial court had no difficulty in 
seeing through the plausibility of that argument, and neither do we. As already 
said, whatever the tenor of instruments concerning the ostensible transfer of title, 
courts of equity are authorized to delve through forms to the substance of things, 
and the factors which made up the “optional” payment by which Johnson could 
“repurchase” the farms were potent evidence that the entire “option” was a 
debt which Johnson was expected to repay. If further evidence of the actuality 
were requisite, it was fairly supplied by the fact that the farm on which the house 
burned was worth $20,000, yet he deeded it to the company without receiving 
consideration of one dime therefor. We have not failed to note that the ad- 
missibility of this and other highly probative matters of evidence was and still 
is stoutly disputed, but their competency is easily determined by the applica- 
tion of the elementary test: Did the facts or circumstances offered in evidence 
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tend to throw light upon the question the court had to decide—whether the 
transactions of May 9, 1924, were merely what they purported to be, deeds, 
lease, and option, or were they intended to serve the interests and purposes 
of the parties as an equitable mortgage? Under that time-honored and prac- 
tical test the evidence objected to was admissible. Moore v. Wade, supra. 

[3] Another point raised by appellant pertains to an amendment to the by- 
laws of the plaintiff fire insurance company. It seems that the insurance policy 
which covered the farmhouse provided that it was issued subject to the by-laws 
of the company, and that these might be changed, and, after the policy was 
issued and before the house burned, the by-laws were changed so as to avoid 
any policy issued by the insurer by “encumbering the property, changing the 
risk or increasing the hazard after issuance of policy, without the written con- 
sent of the company.” This was a sound and prudent provision, no doubt, but 
not fairly susceptible of an interpretation that it affected the contract rights of 
holders of policies which were already issued and outstanding before that amend- 
ment to the by-laws was promulgated. 

[4] Yet another error is urged on our attention, based upon the allowance 
of an attorney’s fee to defendant. However, it is clear that defendant had 
a bona fide cross-action against plaintiff to recover on the insurance policy, 
regardless of the plaintiff’s action to foreclose its mortgage. The statute is 
plain that, where a lawsuit is necessary to realize on a policy of fire insurance, 
an attorney’s fee shall be awarded to the insured, if he prevails, so here appar- 
ently the fee was awarded to defendant as a matter of strict statutory right. 
R. S. 40—416. 

[5] The size of the fee awarded is also criticized as excessive—$500. “’Tis 
a good round sum,” but that is a matter which is hard for this court to dis- 
turb. The record does show that unusual ability and resourcefulness of counsel 
was brought into the contest to defeat defendant's cross-action on the fire in- 
surance policy, and it can readily be discerned that considerable time, talent, and 
energy were expended by defendant’s counsel in prosecuting his cross-action. 
But the record is too meager to permit this court to say that the trial court was 
too generous in fixing the amount of the attorney’s fee. 

Nowhere in the record does prejudical error appear, and the judgment is 
therefore affirmed. 


INSURANCE COMPANY OF NORTH AMERICA vy. EVANS. 
Court of Appeals of Kentucky. May 21, 1929. 
17 Southwestern Reporter(2d) 711. 

1. INSURANCE—INSURANCE POLICIES MAY BE REFORMED ON 

GROUND OF MUTUAL MISTAKE. 

Policies of insurance may, when warranted by the evidence, be reformed in 
equity on the ground of mutual mistake. 

(For other cases, see Insurance, Dec. Dig. § 143[3].) 


2. REFORMATION OF INSTRUMENTS—MISTAKE TO JUSTIFY REFOR- 
MATION OF EXECUTED CONT'RACT, MUST BE CLEARLY ESTAB- 
LISHED BY PROOF. 

Mistake, in order to justify reformation of an executed contract, must be 
clearly established by proof, though where evidence is satisfactory and convin- 
cing that mutual mistake has been made equity will interpose to grant relief 
necessary to prevent injustice. 

(For other cases, see Reformation of Instruments, Dec. Dig. § 45[2].) 

3. REFORMATION OF INSTRUMENTS—EVIDENCE HELD TO JUSTIFY 
REFORMATION OF FIRE POLICY ON GROUND OF MUTUAL MIS- 
TAKE. 

Evidence in action to reform fire insurance policy on ground of mutual 
mistake so as to eliminate vacancy clause held sufficient to justify reformation. 


(For other cases, see Reformation of Instruments, Dec. Dig. § 45[14].) 
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4. INSURANCE—INSURED WAS NOT PREVENTED FROM OBTAINING 
RELIEF ON GROUND OF MISTAKE BECAUSE OF RETAINING POL- 
ICY WITHOUT DISCOVERING ERROR. 

The fact that insured retained policy containing vacancy clause without 
discovering error did not prevent him from obtaining relief on ground of mis- 
take in its terms. 

(For other cases, see Insurance, Dec. Dig. § 143[8].) 

Appeal from Circuit Court, Marion County. 

Action by John H. Evans against the Insurance Company of North America. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Gordon & Laurent and T. M. Galphin, Jr., all of Louisville, and W. H. 
Spragens, of Lebanon, for appellant. 

P. K. McElroy, of Lebanon, for appellee. 

Wiis, J. John H. Evans sued the Insurance Company of North America 
upon a fire insurance policy it had issued to him. The insurance company de- 
fended upon the ground that Evans had violated a condition of the policy to 
the effect that it should be void if the insured building became vacant unoc- 
cupied, or uninhabited for a period of 10 days without the written consent of 
the insurance company. An amended petition was then filed seeking to reform 
the policy on the ground of mutual mistake so as to eliminate the condition relied 
upon by the defendant. The proof was heard orally, and the circuit court en- 
tered a decree reforming the policy in accordance with the prayer of the amen- 
ded pleading and enforcing it as reformed. The insurance company appeals. 

[1] It is insisted that the evidence was insufficient to justify the court in 
correcting the contract. It is settled that policies of insurance may, when war- 
ranted by the evidence, be reformed in equity upon the ground of mutual mis- 
take. 32 C. J. § 247, p. 1140; 14 R. C. L. § 80, p. 902; National Union Fire 
Ins. Co. v. Light’s Adm’r. 163 Ky. 169, 173 S. W. 365: Westchester Fire Ins. 
Co. v. Wilson, 220 Ky. 142, 294 S. W. 1059; Cecil v. Ky. Livestock Ins. Co., 165 
Ky. 211, 176 S. W. 986; A&tna Ins. Co. v. Steele, 222 Ky. 57, 299 S. W. 1091; Wil- 
kinson v. Commonwealth Life Ins. Co., 176 Ky. 838 197 S. W. 557, 6 A. L. R 
769. 

[2] It is equally well settled that the mistake necessary to justify reforma- 
tion of an executed contract must be clearly established by the proof. It is 
sometimes said that the mistake must appear beyond reasonable controversy. 
Ison v. Sanders, 163 Ky. 605, 174 S. W. 505; Litteral v. Bevins, 186 Ky. 515, 
217 S. W. 369: Howland v. Blake, 97 U. S. 624, 24 L. Ed. 1027. In other cases 
it is stated that the proof .must be full, clear, and decisive. Home Ins. Co. v. 
Evans, 201 Ky. 487, 257 S. W. 22; Cook v. Day, 168 Ky. 282, 181 S. W. 1113. 
In yet other cases we find that the proof of the mistake must be full, clear, and 
convincing. Whitt v. Whitt, 145 Ky. 367, 140 S. W. 570; Griffith v. York, 152 
Ky. 14, 153 S. W. 31. In Farar v. Eli, 195 Ky. 30, 241 S. W. 326, it is said: 

“As to the amount and character of evidence necessary to sustain the bur- 
den imposed upon the party who seeks to have the deed reformed, no invari- 
able rule can be laid down for the question must necessarily be determined on 
the facts shown tc exist in the particular case under consideration. But it can 
be said that where upon the whole evidence the logical and reasonable conclu- 
sion is that the deed does not express the intention of the parties the burden 
is sustained and it is the duty of the court to grant reformation.” 

In Irwin v. Westwood Real Estate & Development Co., 200 Ky. 760, 255 
S. W. 546, it is pointed out that the rule requiring clear and convincing proof 
does not necessarily mean that there should be no contrariety in the evidence, 
for, if it did, the cases for the application of the remedy would be rare indeed. 
M. P. Bros. Co. v. Kirkpatrick, 214 Ky. 560, 283 S. W. 424; Trustees First Christ- 
ian Church v. Macht, 228 Ky. 628, 15 S.W.(2d) 509. The significance of the au 
thorities generally is, whatever the form of expression employed, that a court of 
equity will not reform an executed instrument upon a mere preponderance of the 
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proof, but if the evidence is satisfactory and convincing that a mutual mistake 
has been made, equity will interpose to grant relief necessary to prevent in- 
justice. 

[3, 4] We come, then, to a consideration of the evidence in the light of the 
rules stated. Evans testified, in substance, that he told the agent he would not 
take the insurance unless the company would accept it upon a vacant building; 
that he did not intend to live in the house or to keep it rented; and that he would 
not insure it on any other conditions. He was fully supported in his testimony 
by his son and two other witnesses, who were admittedly present at the time. 
The insurance agent denied that there was any mistake, but admitted that the 
question of vacancy of the house was discussed and that he was seeking the in- 
surance. He testified that he explained how vacant houses could be insured; 
but his testimony on this point is contradicted by the other witnesses. Shortly 
after the conversation Evans went to the office of the agent and signed a written 
application in blank, which was filled out by the agent, and it did not eliminate 
the vacancy provision from the policy. On the contrary, the application con- 
tained a number of questions, among which was one as to how the property 
was occupied. Immediately following appeared the printed words “owner” and 
“tenant.” It appears from the application that the word “owner” was canceled 
by running a line through it and the word “tenant” was underscored, showing 
that there was a tenant in the house. That was then true, but the evidnce is 
overwhelming that Evans did not intend to keep the property rented and the 
agent was aware of his purpose in that particular. The testimony is in con- 
flict as to what occurred when the application was signed. Only Evans and the 
agent were present. The policy was sent to Evans by mail and retained in his 
possession, but he did not discover that the vacancy clause was contained therein 
until after the fire. His retaining the policy without discovering the error did 
not preclude him from obtaining relief on the ground of mistake in its terms. 
Home Ins. Co. v. Evans, 201 Ky. 487, 257 S. W. 22; McMaster v. New York Life 
Ins. Co., 183 U. S. 25, 22 S. Ct. 10, 46 L. Ed. 64: Cecil v. Ky. 
Co., 165 Ky. 211, 176 S. W. 986. 

[5] The chancellor saw and heard the witnesses, was doubtless acquainted 
with them, and was satisfied that the burden resting upon plaintiff was sus- 
tained. It is clear that the evidence measured up to the requirements of the 
rule regulating that matter (National Union Fire Ins. Co. v. Light’s Adm’r, 163 
Ky. 169, 173 S. W. 365), and we are unable to say that any error was commit- 
ted. Upon controverted questions of fact we repose confidence in the judgment 
of the chancellor, and when his decision accords with the manifest weight of 
the evidence, and is consistent with the principles, practices, and usages of 
145 Baptist Book Concern v. Deitzman, 140 Ky. 364, 131 S. W. 8. 

The judgment is affirmed. 


Livestock Ins. 


WHOBERRY v. NATIONAL LIBERTY INS. CO. OF AMERICA. 


Court of Appeals of Kentucky. June 7, 1929. 
18 Southwestern Reporter(2d) 303. 
INSURANCE—SURRENDER OF POLICY, AS REQUIRED BY INSURER 

ON PAYMENT OF PARTIAL FIRE LOSS, WAIVED REQUIREMENT 

FOR NOTICE OF CANCELLATION AND RETURN OF UNEARNED 

PREMIUM, AND INSURER WAS NOT LIABLE FOR SUBSEQUENT 

LOSS. 

Fire policyholder, who accepted check in settlement of loss on condition 
that policy be surrendered for cancellation and surrendered policy for such can- 
cellation, waived any further notice of cancellation and return of unearned pre- 
mium, notwithstanding policy contained New York standard cancellation clause 
requiring five days’ notice of cancellation, and insurer was not liable for subse- 
quent loss. 


(For other cases, see Insurance, Dec. Dig. §§ 229[1], 230.) 
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Appeal from Circuit Court, Christian County. 

Action by E. E. Whoberry against the National Liberty Insurance Com- 
pany of America. Judgment for defendant, and plaintiff appeals. Affirmed. 

John Stites and S. Y. Trimble, both of Hopkinsville, for appellant. 

Breathitt & Breathitt, of Hopkinsville, for appellee. 

Tinstey, C. On March 25, 1926, the appellee issued to the appellant a pol- 
icy of insurance for $3,200 covering two dwelling houses in Hopkinsville, Ky,, 
in the sum of $1,600 each. For this policy the appellant paid to the agent of 
appellee the premium amounting to $34.20. The Louisville Title Company held 
a mortgage lien on both of the houses, and there was inserted in the policy 
what is known as the “Standard Mortgage Clause,” whereby it was provided 
that the loss, if any, should be payable to Louisville Title Company as its in- 
terest might appear. The insured placed this policy in the hands of the title 
company. On April 6, 1926, one of the houses was totally destroyed by fire 
and the other was damaged. The loss was adjusted, and appellee issued its 
check payable to appellant and Louisville Title Company for the sum of $1,786.09, 
$1,600 of which covered the loss of the house totally destroyed and $186.09 in 
payment of the damages sustained to the other house. This check was sent 
by the appellee to its agent at Hopkinsville, who in turn delivered it to C. D. 
Oakley, who was local agent of the Louisville Title Company. Oakley carried 


the check to appellant for his indorsement thereon. ‘This check reads as fol- 
lows: 


“May 17th, 1926. 
“National Liberty Insurance Company of America. 

“When endorsed by all payees as directed on the back hereof, pay to the 
order of E. E. Whoberry, and Louisville Tithe Company One Thousand Seven 
Hundred Eighty Six and 09/100 in full payment and satisfaction for loss and 
damages by fire occurring on the 6th day of April, 1926, to the property des- 
cribed in policy No. 8517, issued at Hopkinsville, Kentucky. 3047 Agency, 
said policy being hereby cancelled ‘and surrendered. 

“To Central Union Trust Company of New York.” 

Across the face of said check there was stamped these words: “Check will 
not be paid unless cancelled policy is attached.” 

When Oakley presented the check to appellant for his indorsement, he called 
his attention to the provision in the face of the check that the policy was can- 
celed and surrendered. and to the notation requiring the canceled policy to be 
attached to the check before it would be paid. He testifies positively that he 
read these indorsements to appellant and that appellant himself also read them, 
and appellant admits in his testimony that he read them and understood what 
they meant Appellant indorsed the check, in the place provided for that pur- 
pose, on the back of it, returned it to Oakley, who forwarded the check to the 
Louisville Title Company, where it was annexed to the policy, and the check, 
with the policy attached, was deposited in bank for collection and paid by ap- 
pellee on June 11, 1926, and it then canceled the policy. On June 13, 1926, 
the house which had been damaged to the extent of $186.09 on April 6. 1926, 
was again damaged by fire to the extent of $697.86. Appellant made claim upon 
appellee for this sum, which jt declined to pay on the ground that the ploicy had 
been surrendered and canceled in the settlement of the prior logs and before 
this second loss occurred, and was not in effect on June 13, 1926. Thereupon 
appellant instituted this action to recover the amount of this second loss. The 
case was by agreement of the parties submitted to the court without the inter- 
vention of a jury; the court made a special finding of law and facts, adjudging 
that the policy had been canceled and surrendered at the time the check was 
delivered to appellant. was not in effect on June 13, 1926, at the time of the 
damage to the house sought to be recovered in the action, and dismissed the 
petition. Complaining of that judgment the plaintiff has appealed. 

Appellant bases his right to recover upon the New York standard cancella- 
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tion clause contained in the policy, which provides: “This policy shall be can- 
celled at any time at the request of the insured, or by the Company giving five 
days’ notice of such cancellation. If this policy shall be cancelled, as herein- 
before provided, or become void, or cease, the premium having been actually paid, 
the unearned portion shall be returned on surrender of this policy or last re- 
newal; this Company retaining the customary short rate, except that when this 
policy is cancelled by this Company, by giving notice, it shall retain only the 
pro rata premium. 

He contends that under that clause the policy could only be canceled by giv- 
ing the notice and return of the unearned portion of the premium paid by ap- 
pellant as therein provided, and the fact that he surrendered the policy to Oakley, 
agent of the Louisville Title Company, at the time he accepted and indorsed the 
check, was not a surrender for cancellation. 

In their brief his counsel states this query: “Was the return of the pro rata 
unearned premium a condition precedent to the cancellation of the policy?” 
And then says: “When this question has been answered, the law-suit will have 
been decided.” 

That question fairly epitomizes appellant’s contention, but it is not of such 
controlling influence, under the facts of this .case, as counsel accords to it. 
In the case of Nitsch v. American Central Insurance Co., 152 N. Y. 635. 46 
N. E. 1149, and Tisdell v. New Hampshire Fire Insurance Co., 155 N. Y. 163, 
49 N. E. 664, 40 L. R. A. 765 (relied on by appellant), where the insurance com- 
pany undertook to cancel a policy upon notice, without tender of unearned 
premium, the court held a refund or tender of the unearned premium was a 
condition precedent to the cancellation of the poficy. On the other hand, in 
Davidson v. German Insurance Co., 74 N. J. Law, 487, 65 A. 996, 13 L. R. A. (N.S.) 
884, 12 Ann. Cas. 1065, and Mangrum, etc., v. Law Union & Rock Insurance 
Co., 172 Cal. 497, 157 P. 239, L. R. A. 1916F, 440, Ann. Cas. 1917B. 907. and cases 
therein cited, it was held that payment of tender of uncarned premium is not 
a condition precedent to cancellation. 


In Buckley v. Citizens’ Insurance Co., 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. 
(N. S.) 889, the New York Court of Appeals held that where insured, upon 
notice that the policy was or would be canceled as of a certain date, voluntarily 
and unconditionally surrendered the policy for cancellation, payment of the 
unearned portion of the premium was not a condition precedent to cancellation; 
and distinguished that case from the Nitsch and Tisdell Cases, supra, in that 
the insured by voluntarily and unconditionally surrendering the policy waived 
the right to treat the policy in force until the company paid or tendered to 
him the unearned premium. 

That is precisely the situation here. When the check for the first loss, that 
of April 6, 1926, was presented to appellant, he read the provision in the face 
of it that the policy is “hereby cancelled and surrendered” and the notice 
stamped across the face of it that “Check will not be paid unless cancelled 
policy is attached.” Oakley, agent of the mortgagee, Louisville Title Company, 
also a payee in the check, explained to him that the policy was canceled and 
would have to be surrendered and attached to the check before it would be paid. 
Appellant admits all this. With this knowledge and information he indorsed 
the check and returned it to Oakley, who sent it to the Louisville Title Com- 
pany, where the policy was attached and surrendered to appellee for cancellation. 
The conclusion is irresistible that appellant then knew and understood that the 
policy was to be canceled and that it was surrendered for that purpose 
Georgia Home Insurance Co., 148 Ky. 674, 147 S. W. 394. 

The cancellation clause quoted and relied on by appellant is designed to pre- 
scribe a method to be pursued to effect cancellation by either party independently 
of the other, and before a loss has occurred; and so far as the company is con- 
cerned, it provides the means by which it may arbitrarily cancel the policy. 
It is a statutory enactment of the state of New York and is primarily for the 
benefit of the insured to prevent the company from terminating the policy without 
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according to the insured time in which to secure other insurance in its stead. 
It does not purport or attempt to prescribe an exclusive means of cancellation, 
or to deny to either party the right to withdraw from the contract by mutual 
consent; nor does it prevent insured from waiving notice of cancellation on 
return of any unearned premium. Undoubtedly he may waive either or both of 
these conditions, and it has frequently been so held. Warren v. Franklin Fire 
Insurance Co., 161 Iowa, 440, 143 N. W. 554, L. R. A. 1918E, 477; Mangrum vy. 
Law Union & Rock Insurance Co., supra; Aitna Insurance Co. v. Weissinger, 
91 Ind. 297; Hopkins v. Phoenix Insurance Co., 78 Iowa, 344, 43 N. W. 197. 

Under the facts in this case, it is not necessary to construe the cancellation 
clause relied on, nor to give a categorical answer to the question propounded in 
appellant’s brief. The undisputed testimony and the acts and conduct of appel- 
lant lead to but one conclusion, and that is, when he accepted the check in settle- 
ment of the loss sustained on April 6, 1926, upon condition that the policy be 
surrendered for cancellation, he waived any further notice for that purpose and 
waived the return of any unearned premium. The surrender of the policy and 
consent to its cancellation was as effective for that purpose as any other means 
by which cancellation might have been brought about. The policy was not there- 
fore in effect on June 13, 1926, at the time of the loss herein sued for. 

The judgment appealed from being in accord with the conclusions herein ex- 
pressed, it is affirmed. 


BRUMFIELD v. LOUISIANA MUT. BENEV. ASS’N. (No. 468.) 
Court of Appeals of Louisiana. First Circuit. June 28, 1929. 
123 Southern Reporter 408. 

1. INSURANCE—WHEN AGENT TOOK NOTE FOR PREMIUM AND COM- 
PANY ISSUED POLICY, THERE WAS NOVATION, AGENT BECOM- 
ING DEBTOR, AND POLICY WAS VALID, THOUGH NOTE WAS NOT 
PAID. 

Where agent accepted assured’s note in payment of first premium and in- 
surance company issued policy, there was a novation, and company accepted agent 
as its debtor in place of assured, and policy was valid, even if the note was not 
paid. 

(For other cases, see Insurance, Dec. Dig. § 349[3].) 

2. INSURANCE—VAGUE TESTIMONY AS TO AMOUNT COLLECTED ON 
AN ASSESSMENT HELD INSUFFICIENT TO LIMIT AMOUNT OF 
RECOVERY. 

In suit on fire policy issued by association and limiting amount payable to 
two-thirds of amount of assessment on members of same group, vague testi- 
mony as to amount collected on an assessment levied nearly 10 months after 
loss should have been paid held insufficient to limit the amount recoverable. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

Appeal from District Court, Parish of Washington; Prentiss B. Carter, 
Judge. 

Suit by Mrs. Maxie Brumfield against the Louisiana Mutual Benevolent 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 

Crow & Coleman, of Shreveport, for appellant. 

Miller & Richardson, of Bogalusa, for appellee. 

Lecur, J. The defendant, although its name does not so indicate, is en- 
gaged in selling fire insurance, and is domiciled in Shreveport, in this state. 
The purpose of this suit is to recover the indemnity guaranteed by one of its 
policies issued to plaintiff. for a loss by fire alleged to have been suffered by 
plaintiff on January 27, 1928. The policy was bought by plaintiff, on or about 
October 11, 1927, from defendant, through its salesman, J. A. Paff or Poff. 

The consideration for obtaining the policy was first a membership fee, fixed 
at $21.30 cash, then the assumption of an obligation to pay all assessments which 
might be levied by the board of directors of the defendant. 

It would serve no useful purpose to discuss the mode and manner of fixing 
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the amount of the membership fees and of the assessments, as there is no 
controversy in this suit as to these amounts. Then the policy contains numer- 
ous conditions and stipulations, of which we will only hereafter mention such 
as are pertinent to the differences invoked in the case. 

The indemnity provided in the policy is fixed at an amount not to exceed 
$1,420, distributed as follows: $400 on a stock of groceries and automobile ac- 
cessories, $300 on store fixtures, $400 on household goods and $320 on a light 
plant and fixtures. 

The district court awarded plaintiff a judgment for $915 with legal interest 
from January 27, 1928, for a penalty of 12 per cent. on said amount, and for an 
additional sum of $100 as attorney's fees, and all for costs of court. 

Defendant has appealed from that judgment. 

There was an exception of no cause of action filed in the district court, it was 
overruled, and, as it is not argued in this court, it has presumably been abandoned. 

[1] The first defense is that the membership fee was never paid. The fact 
is that Paff the agent agreed to accept 50 per cent. of the membership fee in 
cash, to personally advance plaintiff the other 50 per cent. and to accept plain- 
tiff's note payable to himself for that amount. Evidently defendant acceded 
to this, for it at once issued the policy recognizing the payment of the member- 
ship fee. The note was made payable to Paff, as agreed, and appears in the 
record as having been paid. Where an agent accepts the assured’s note in 
payment of the first premium, and the insurance company issues the policy, 
there is novation, the company agrees to accept its agent as its debtor in lieu 
and in place of the assured, and the policy is valid, even if the note is not paid. 
Trager v. La. Equitable Life Ins. Co., 31 La. Ann. 235. 

It is contended that plaintiff misrepresented material facts in order to se- 
cure the policy, and that she intended to perpetrate fraud upon defendant. 

The testimony shows that defendant’s agent called upon plaintiff and her 
husband, who kept a little store out in the country on the highway between 
Bogalusa and Franklinton; that by his insistence he induced them to join the 
defendant association or company and to take out a fire insurance policy; that 
this agent filled out the application; that this guileless couple concealed nothing 
from him; that they even asked him if they should get an iron safe to keep 
their books, because a lady in Franklinton had told them that an iron safe in 
a store was necessary in order to obtain insurance on the stock; and that the 
agent assured them that they need not get any safe. The testimony fails to 
show any concealment of facts or misrepresentations, and our opinion is that this 
defense entirely lacks support. ¢ 

[2] Defendant again contends that, under its rules, the company only binds 
itself to pay to the member who has suffered a loss by fire not over two-thirds 
of the amount of the assessment paid in by the members of this group; that 
an assessment was levied November 22, 1928; and that two-thirds of that assess- 
ment amounts to only $148.47; and that in no event should it be held liable for 
more that this amount. It is to be noted that the loss took place January 27, 
1928, and that the assessment is said by defendant to have been levied the latter 
part of November, 1928, nearly 10 months after the loss should have been paid. 
The proof as to the amount which the assessment should have realized is vague 
and not established with any certainty. Plaintiff contends, in substance, that 
this is only a subterfuge to avoid payment of the loss, and we are similarly 
impressed. 

The whole record teems with inconsistent defenses. It may be that defend- 
ant is acting in good faith, but it appears to us that plaintiff was misled by 
defendant’s agent, and it is only equitable and legal that it, and not plaintiff, 
must be held to be the victim of the actions and representations of that agent. 

[3] Whether the property lost was separate property of the wife or com- 
munity property can be of little concern to defendant. A receipt from the wife 
or the husband or from both of them will forever acquit defendant from any 
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further liability on the policy. That is a question of law which does not af- 
fect the sincerity and honest motives of plaintiff, and therefore no fraudulent 
concealment. 

The district judge found as a matter of fact that plaintifi’s loss was $915, 
and he rendered judgment accordingly. We see no reason to amend or reverse 
his judgment. 

Judgment affirmed. 

Mouton, J., not participating. 


YOUNSE et al. v. QUEEN INS. CO. OF AMERICA. (No. 2932.) 
Court of Appeals of Louisiana. Second Circuit. July 1, 1929. 
123 Southern Reporter 507. 

1. INSURANCE—STATUTE AS TO INTERRUPTION OF PRESCRIPTION 
BY FILING OF SUIT APPLIES TO INSURANCE CORPORATIONS 
(Act No. 267 of 1914, § 27). 

_Act No. 267 of 1914, § 27, providing that, in suits against corporations, pre- 
scription shall be interrupted by the filing of the suit, construed in connection 
with the title to such act, applies to insurance corporations, and hence filing 
_ of suit interrupted prescription, though citation was not served until period had 

expired. 

(For other cases, see Insurance, Dec. Dig. § 622[5].) 

2. INSURANCE—EVIDENCE HELD TO SHOW INSURED WAS SOLE 
AND UNCONDITIONAL OWNER. 

In action on insurance policy, evidence held to show insured was sole and 
unconditional owner. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

3. INSURANCE—PROVISION AS TO OTHER INSURANCE HELD NOT 
VIOLATED BY POLICY NOT PURPORTING TO DESCRIBE SAME 
PROPERTY. 

Insurance policy, providing that it should be void if other insurance in ex- 
cess of specified amount was taken out, was not violated by procuring of policy 
purporting to insure one-story building on west side of E street, where first 
policy purported to describe one and a half story building on east side of E 
street. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

4. INSURANCE—PROVISION PROHIBITING OTHER INSURANCE IS 
NOT VIOLATED BY INSURANCE ISSUED WITHOUT OWNER’S 
KNOWLEDGE OR CONSENT. 

Fire insurance policy declaring that it should be void if other insurance not 
permitted thereby should be procured was not violated by policy issued without 
owner's knowledge or consent. 

(For other cases, see Insurance, Dec. Dig. § 336[2].) 

Webb, J., dissenting. 

Appeal from Third Judicial District Court, Parish of Lincoln; $. D. Pearce, 
Judge. 

Action by Thomas Ruell Younse and another against the Queen Insurance 
Company. From a judgment for plaintiffs, defendant appeals. Affirmed. 

J. S. Atkinson and Alex F. Smith, both of Shreveport, for appellant. 

J. M. Munholland, of Monroe, for appellees. 

Reynotps, J. Defendant issued to plaintiff Thomas Ruell Younse its policy of 
insurance against loss or damage by fire to the amount of $1,000,00 “on the one 
and one half story shingle roof frame building * * * isolated on the east side 
of Elm street and north side of Allen street, in the town of Choudrant, Louisiana.” 
By stipulation attached to and made part of the policy any loss or damage as- 
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certained and proven to be due the assured under the policy was made payable 
to plaintiff Mrs. Elizabeth Y. Braswell. 

On October 17, 1923, the property insured was totally destroyed by fire, 
and the purpose of this action is to obtain judgment for the amount of the pol- 
icy and legal interest thereon from the date of the loss, and for the 12 per cent. 
damages and reasonable attorney’s fees allowed by Act No. 168 of 1908. 

Three defenses were interposed, namely: 

(1) That the policy stipulates that: 

“No suit or action on this policy for the recovery of any claim, shall be 
sustainable in any court of law or equity until after full compliance by the in- 
sured with all the foregoing requirements nor unless commenced within twelve 
months next after the fire’; and that plaintiffs’ cause of action accrued Octo- 
ber 17, 1923, and citation was not served until October 18, 1924, and that there- 
fore the action was prescribed. 

(2) That the policy stipulates that: 

“This entire policy unless otherwise provided by agreement, endorsed hereon or 
added hereto, shall be void * * * if the interest of the insured be other than 
unconditional and sole ownership, or if the subject of insurance be a building 
on ground not owned by the assured in fee simple”; and that at the time of 
the loss Thomas Ruell Younse was not unconditional or sole owner of the 
property insured and did not own the land on which the insured property 
stood in fee simple: and that therefore the policy was void. 

(3) That the policy stipulates that: 

“This entire policy, unless otherwise provided by agreement endorsed hereon 
or added hereto, shall be void if the insured now has or shall hereafter make or 
procure any other contract of insurance, whether valid or not, on property cov- 
ered in whole or in part by this policy”; that the policy permitted only addi- 
tional insurance to the amount only of $2,000, and that after the issuance of the 
policy Thomas Ruell Younse effected additional insurance on the property to the 
amount of $4,000 by two policies each for $2,000; and that consequently that 
policy was avoided. 

On these issues the case was tried and there was judgment in favor of the 
plaintiff Thomas Ruell Younse and against the defendant, Queen Insurance 
Company of America, for the amount of the policy, $1,000, with legal interest 
thereon from October 17, 1923, and for $120, being a penalty of 12 per cent. on 
the amount of the policy, and for $100, as a reasonable attorney’s fee. 

The defendant appealed, and plaintiff Thomas Ruell Younse has answered 
the appeal and asks that the judgment be amended by increasing the amount 
allowed as a reasonable attorney’s fee to 25 per cent. of the amount of the judg- 
ment rendered. 

Opinion. 

[1] I. The plea of prescription cannot be sustained. The cause of action 
accrued on October 17, 1923, the date of the fire, and the suit was filed October 
13, 1924. This was within one year of the accrual of the cause of action, and 
interrupted prescription. 

Section 27 of Act No. 267 of 1914 provides: 


“That in all suits against corporations, whether foreign or domestic, all 
Prescriptions against corporations shall be interrupted by the filing of the suit 
in the court having jurisdiction of the action against the corporation.” 

But defendant insists that Act. No. 267 of 1914 does not apply to insurance 
corporations, but expressly excludes them from its operation. 

No decision is cited in support of this contention, and we have not been able 
to find any in point. The question appears to be res novo. 

The section of the act above copied does not except insurance corporations 
from its application, and apparently applies alike to all classes of corporations. 
Defendant points to the first paragraph of the title of the act, reading: 

“To prescribe the manner in which corporations of all kinds, except cor- 
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porations engaged in banking and insurance in all of its forms, homestead, build- 
ing and loan associations may be organized, the articles of incorporation amended 
and their conduct and management after organization.” 

And to the corresponding section of the body of the act, reading: 

“That three or more natural persons of full age or duly emancipated may, 
under this act, unite to form a stock corporation for any lawful business purpose, 
or purposes, except the business of banking ard insurance in all of their several 
forms, and homestead, building and loans associations * * * (italics ours)—as 
supporting its contention. 

As these paragraphs clearly relate only to the organisation of corporations, 
we are of the opinion that the exception was intended to provide that only in the 
matter of organisation are insurance corporations excepted from the operation 
of the act. 

And we are confirmed in this view by that paragraph of the title correspond- 
ing to section 27, which reads: 

“To provide for the manner in which corporations and their officers, agents 
and employees may be served with legal process and the manner in which they 
may be brought into court in the absence of such service, and to fix the venue 
of all suits, against them, and to fix when prescription against corporations shall 
be interrupted.” 

It will be noted that neither this paragraph of the title nor section 27 
excludes corporations of any kind, and that both apparently apply to all classes 
of corporations. 

We therefore conclude that section 27 of Act No. 267 of 1914 applies to 
insurance corporations, and that the plea of prescription is not well taken. 

[2] Nor was the defense that plaintiff, Thomas Ruell Younse, was not, at 
the time of the fire, the unconditional and sole owner of the property insured. 

Some years before the fire the plaintiff Younse built the property insured 
for use as a residence for himself and family, and it was being so used at the 
time of the fire. 

Regarding the title to the land on which the burned property stood, J. B. 
Richmond testified: 

“Q. I direct your attention to the fact that in June, 1906, J. W. Davis and 
J. B. Richmond bought a square of ground from J. §. Roane. Are you the same 
Richmond? A. Yes, sir. 

“Q. Do you remember the circumstances? <A. Yes, sir. 

_ “Q. What did you do with your interest in that square of ground? A. Sold 
it to Mr. Younse. 

“Q. About how long ago? A. About fifteen years ago. 

“Q. What Younse was that? A. T. R. Younse. 


mi; Did you and he execute deeds at that time? A. Weil, to the best of my 
recollection we did. 


“Q. Did he take possession of that property at that time? (This question 
was not answered). 


“Q. Have you paid any taxes on that property since you say you transferred 
it to Mr. Younse many years ago? A. No, sir. F 

“Q. Have you exercised any claim of ownership since that time? A. No, sir. 

“Q. Do you know who has been in possession of it since you say you trans- 
ferred to him? A. It seems he has. 

“Q. There was put on record here, under date of July 10, 1925, a deed from 
J. B. Richmond to T. R. Younse. Do you know why that deed was executed? 
A. It seems to me Mr. Younse had told me he had lost the original deed. 

“Q. Was any money or consideration of any kind paid by Mr. Younse to you 
last year when this new deed was recorded and executed? A. No, sir.” 

The plaintiff J. R. Younse testified about it: 


“QO. Mr. Younse, you have heard the testimony of T. R. Younse and J. B. 
Richmond with reference to the passing of deeds of Mr. Richmond’s half interest 
in this property, sometimes designated as lot 4 and sometimes as lot C. Have 
you any recollection about that transaction? A. Yes, sir. 
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“Q. What do you remember about it? A. I remember they exchanged lots, 
traded lots, and that T. R. Younse got this half of block C and traded him a 
lot around on the front, and gave him the difference. 

“Q. Do you know whether or not any deeds were executed at the time? A. 
They were. 

“Q. Where were they executed? A. In our store office.” 

Under date of July 10, 1925, J. B. Richmond executed to Thomas Ruell 
Younse a deed to his undivided half interest in the land in question. ‘Thomas 
Ruell Younse had purchased from J. R. Younse in January, 1915, an undivided 
fourth interest in the property. The two, J. R. Younse and T. R. Younse, had in 
1914 purchased an undivided half of the property from J. W. Davis. Davis and 
J. b. Richmond had acquired it equally and in indivision from J. S. Roane. 

We are satisfied that Thomas Ruell Youynse had obtained a deed to Rich- 
mond’s undivided half of the land prior to the effecting of the insurance here 
involved, and that at the time of the fire he was the sole and unconditional owner 
of the land. 

[3] Nor can defendant’s remaining contention that plaintiff Thomas Ruell 
Younse had effected more insurance on the property destroyed than the contract 
of insurance permitted be sustained. 

The supposed unauthorized insurance consisted of a policy for $2,000 issued 
by the Svea Fire & Life Insurance Company, Limited, but the property insured 
under that policy was not the same as that insured under the policy sued on. 
The policy issued by the former company insured a “one story shingle roof frame 
building * * * while occupied by owner as a dwelling and situated as follows: 
* * * west side of Elm street, Block No. 2 in the town of Choudrant, Louisiana,” 
while the property covered by the policy sued on describes the property insured 
as a “one and one half story shingle roof frame building * * * while occupied 
by owner as a dwelling and situated as follows: * * * isolated on the east side 
of Elm street and north side of Allen street in the town of Choudrant, Louisiana” 
—an altogether different piece of property. The property insured under one 
policy is a one and one half story building on one side of a street while that 
insured under the other policy is a one-story building on the opposite side of 
the same street. There is no ambiguity in the description in either policy, and 
only by a strained construction could it be said that the two descriptions are of 
one and the same property. 

“To constitute ‘other insurance,’ avoiding previous policy, the additional 
insurance must be upon the same subject, risk, and interest, effected by the 
same insured, or for his benefit, or with his knowledge or consent; that neither 
identity of name nor identity of property is decisive upon the question; the 
interests covered by the policies must also be identical.” Cannon v. Home Insur- 
ance Co., 49 La. Ann. 1367, 22 So. 387. 

[4] Defendant testified that, if the policy in the Svea Company was intended 
to cover the property destroyed by fire, it was issued without his knowledge or 
consent. A policy so issued is not a violation of the “other insurance clause.” 
Cannon v. Home Insurance Co., Supra; Knop v. La Fayette Fire Insurance Co., 14 
Orl. App. 400. 

Plaintiff’s request that the amount of attorney’s fees allowed be increased 
cannot be granted. The case was tried partly on the record in another suit 
by the same plaintiff against another insurance company on a policy of insurance 
on the same property as that covered by the policy here sued on. We are of 
the opinion that the fee allowed by the trial judge was reasonable under the 
circumstances, and that it should not be increased. 

We find no error in the judgment appealed from, and accordingly it is 
affirmed 

Webb, J., dissents. 
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PETERSON v. MECHANICS’ & TRADERS’ INS. CO. 
Supreme Court of Louisiana. June 17, 1929. 
Rehearing Denied July 8, 1929. 

123 Southern Reporter 596. 

1. INSURANCE—THAT MORTGAGEE PLEDGED MORTGAGE NOTE DID 
NOT DESTROY HIS RIGHT TO SUE UNDER “LOSS PAYABLE 
CLAUSE” ON GROUND OF LACK OF INTEREST. 

That mortgagee named in “loss payable clause” of fire insurance policy pledged 
mortgage note and delivered policy to another as collateral security for his debt 
did not alter the legal situation so as to entitle insurance company to refuse to pay 
loss to mortgagee on ground of lack of interest. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 

2. INSURANCE—THAT PLEDGEE OF MORTGAGEE’S NOTE ACQUIRED 
NOTE AT SHERIFF'S SALE AFTER MORTGAGEE SUED FIRE IN- 
SURER HELD NOT TO DEPRIVE MORTGAGEE OF INTEREST RE- 
QUIRED TO SUE. 

Fact that, after mortgagee named in “loss payable clause” of fire insurance 
policy commenced action against insurance company thereon, corporation to which 
mortgagee had pledged mortgage note and delivered policy as collateral security 
for his indebtedness to it acquired note at execution sale on judgment against mort- 
gagee, held not to defeat plaintiff mortgagee’s right to recover on policy, since his 
rights in insurance contract were not thereby transferred to adjudicatee. 

(For other cases, see Insurance, Dec. Dig. § 624[3].) 


3. INSURANCE—MORTGAGEE ASSIGNING RIGHTS UNDER “LOSS PAY- 
ABLE CLAUSE” OF FIRE POLICY COULD SUE THEREON FOR AS- 
SIGNEE’S BENEFIT. 

Mortgagee, who assigned mortgage note and his rights under “loss payable 
clause” of fire insurance policy, could, on destruction of insured’s property, sue 
thereon for benefit of his assignee. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 


4. INSURANCE—WITHOUT EXPRESS PROVISION IN MORTGAGE 
CLAUSE OF FIRE POLICY, MORTGAGOR’S FAILURE TO FURNISH 
TIMELY PROOFS OF LOSS DOES NOT AFFECT MORTGAGEE’S 
RIGHTS. 

Unless mortgage clause in fire insurance policy expressly makes it obligatory 
on mortgagee to furnish proofs of loss, he is not required to furnish them as a 
condition precedent to his right of action on policy, and failure of mortgagor or 
owner to furnish timely proofs of loss constitutes one of neglects from the in- 
validating consequences of which mortgagee is exempt. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge. 

Action by Albert F. Peterson against the Mechanics’ & Traders’ Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Spearing & Mabry, of New Orleans, for appellant. 

Dart & Dart and L. L. Dubourg, all of New Orleans, for appellee. 

Rocrrs, J. The plaintiff held a mortgage note for $7,350 executed by one 
George Letten. He also held a policy of insurance for $7,000, issued by the defend- 
ant against the mortgaged premises. Plaintiff was indebted to Dendinger, Inc., and 
delivered to his creditor the note and the policy to secure the amount of his in- 
debtedness. No change was made, however, in the “loss payable clause” of the 
policy. The mortgaged property was destroyed bv fire, and Dendinger, Inc., prompt- 
ly demanded payment for the loss. This demand was refused by the insurance 
company on the ground of lack of interest. Later, plaintiff made demand for the 
payment of the policy, which was also refused by the insurer for certain technical 
reasons. This suit was then instituted for the recovery of the amount of the pol- 
icy, together with the statutory penalty and $1,000 as attorney’s fees. Defendant 
filed numerous exceptions, which were overruled. Thereafter it filed its answer, 
and the trial on the merits resulted in a judgment for defendant, dismissing plain- 
tiff’s suit. Plaintiff applied for a new trial, which was granted, and on the second 
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trial of the case judgment was rendered in favor of plaintiff for the amount of the 
policy, the statutory penalty, and $700 additional, as attorney’s fees. From this 
judgment, defendant is prosecuting the present appeal. 

The defendant argues three grounds of defense to plaintiff’s suit, viz.: Lack of 
interest; prematurity; partial loss only. 

[1] 1. The basis of defendant’s contention that plaintiff is without interest to 
prosecute this suit is twofold, viz.: (a) That the delivery of the note to Dendinger, 
Inc.. made that company the mortgagee, and as such it was invested with a com- 
plete title to the note and the insurance policy at the date of the fire; (b) that the 
note itself was adjudicated to Dendinger, Inc., in execution of its judgment against 
plaintiff. 

(a) The note was held by Dendinger, Inc., merely as collateral security for a 
debt due it by the plaintiff. At the time of the fire, plaintiff was the owner of both 
the note and the insurance policy. The fact that he had pledged the note and de- 
livered the policy to Dendinger, Inc., did not alter the legal situation. In fact, 
Dendinger, Inc., itself, never considered that it owned the note, because, admittedly, 
pending this suit, that company obtained a judgment against the present plaintiff 
for the amount of its indebtedness and seized and sold the note in execution of 
its judgment. Dendinger, Inc., became the purchaser of the note for $100 at the 
sheriff's sale. Subsequently, it foreclosed on the note and sold the remnant of the 
mortgaged property for $1,000. 

[2, 3] (b) The present suit was filed May 12, 1926, and was tried in the court 
below on January 24, 1928. Dendinger, Inc., acquired the note in question at the 
sheriff's sale held between those dates, namely, on May 3, 1927. It does not ap- 
pear that plaintiff set up by any formal pleading that plaintiff’s right of action had 
abated by reason of the acquisition by Dendinger, Inc., of the mortgage note. But 
be that as it may, the pledge of the mortgage note did not per se carry with it the 
pledge of the insurance policy. Nor did the adjudication of the note at the sheriff’s 
sale have the effect of transferring to the adjudicatee the mortgagee’s rights in the 
insurance contract. Under that contract it was not the debt represented by the 
note that was insured, but the property which was mortgaged to secure the debt. 
The protection to the debt was merely a consequence flowing from the primary ob- 
ligation of the insurer to indemnify the insured (mortgagee) against the loss of 
the property by fire. Dendinger, Inc., never attempted to assert judicially any right 
of ownership in the policy or its avails. As a matter of fact, that company, under 
its judgment against plaintiff, actually caused a seizure to be made of plaintiff’s 

- interest in this suit. The seizure was enjoined by the Beauville Realty Company, 
to which plaintiff had previously assigned his litigious rights. This injunction, after 
a warmly contested litigation, was maintained. See Beauville Realty Co. v. Den- 
dinger, 167 La. 870, 120 So. 580. Plaintiff is apparently prosecuting the suit for the 
benefit of his assignee. This may be done. Succession of Delassize, 8 Rob. 259; 
Towne v. Couch, 7 La. Ann. 94; Dugue v. Levy, 120 La. 372, 45 So. 280. 

[4] 2. The plea of prematurity is founded upon the alleged failure of the de- 
fendant insurance company to receive any proofs of loss. There is a conflict 
in the testimony concerning the furnishing of such proofs. However, it is not ne- 
cessary for us to consider this testimony, because under the terms of the contract 
between the insurance company and the mortgagee the latter was not bound to make 
proofs of loss nor the consequences of the mortgagor’s failure to make them. The 
law is well settled that unless the mortgage clause expressly makes it obligatory on 
the mortgagee to furnish proofs of loss, he is not required to furnish them as a 
condition precedent to his right of action on the policy, and the failure of the 
mortgagor or owner to timely furnish proofs of loss constitutes one of the neglects 
from the invalidating consequences of which the mortgagee is exempted. See 
Dwelling House Ins. Co. v. Kansas Loan & Trust Co., 5 Kan. App. 137, 48 P. 891; 
Glens Falls Ins. Co. v. Porter, 44 Fla. 568, 33 So. 478, and authorities therein cited. 

[5] 3. On the first trial of the case, defendant attempted to prove by certain wit- 
nesses that the loss was only partial and not total. Upon plaintiff’s objection, the 
testimony was excluded by the trial judge. Until the defendant company attempted 
to introduce the excluded testimony it had made no claim whatever that the loss 
was then a total one. No such claim was set up in its answer. Its sole defenses, ac— 
cording to its pleadings, were lack of interest in the plaintiff to prosecute the suit 
and failure to furnish proofs of loss. These circumstances were the basis of the 
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objection and the ruling. On the second trial of the case the defendant made no 
attempt whatever to prove that the loss was less than a total one. 

Our conclusion is that there is no merit in any of the defenses set up to plain- 
tiff’s action, and that therefore the judgment rendered by the court below is correct. 
This applies also to plaintiff’s demand, by way of an answer. to the appeal, for an 
increase in the amount allowed for attorney’s fees. 

For the reasons assigned, the judgment appealed from is affirmed. 


BLOOM v. NEW BRUNSWICK FIRE INS. CO. 
Supreme Judicial Court of Massachusetts. Suffolk. June 26, 1929, 
167 Northeastern Reporter 252. 

1. INSURANCE—ASSIGNEE COULD NOT MAINTAIN ACTION ON IN- 
SURANCE POLICY, WHERE WRITTEN ASSIGNMENT EXISTING 
WHEN ACTION WAS COMMENCED WAS MADE TO ANOTHER (G. 
L,  C2 208; SOs 
Assignee of claim for loss under fire insurance policy could not maintain action 

in his own name, under G. L. c. 231, § 5, where written assignment in existence when 

action was begun was made to another, and assignment to plaintiff was not made 
until a week before the trial. 

(For other cases, see Insurance, Dec. Dig. § 624[4].) 

2. INSURANCE—PLAINTIFF COULD NOT RECOVER ON FIRE POLICY, 
WHERE STATEMENT IN WRITING WAS NOT RENDERED FORTH- 
WITH AND NOTICE IN WRITING WAS NOT GIVEN (G. L. c. 175, §§ 
99, 102). 

Plaintiff could not recover on fire insurance policy, where statement in writing 
required by policy and by G. L. c. 175, § 99, had not been rendered forthwith, and 
no notice in writing had been given, so that by virtue of section 102 delay in fur- 
nishing sworn statement was excused. 

(For other cases, see Insurance, Dec. Dig. § 539[5].) 

5. INSURANCE—WRITTEN APPOINTMENT AUTHORIZING AGENT TO 
RECEIVE PROPOSALS FOR INSURANCE AND RECEIVE PREMIUMS, 
ETC., DID NOT AUTHORIZE AGENT TO WAIVE REQUIREMENTS 
OF POLICY. 

Written appointment authorizing agent to receive proposals for insurance and 
to receive premiums therefor, and to countersign, issue renewals, and consent to 
transfer of policy of insurance, and to make indorsements thereon, subject to rules 
and regulations of company and such instructions as were given from time to time, 
held not to confer authority on agent to waive any requirements of policy. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

Report from Superior Court, Suffolk County; Stanley E. Qua, Judge. 

Action by Joseph H. Bloom against the New Brunswick Fire Insurance Com- 
pany. Verdict for defendant. On report. Judgment for defendant. 

A. J. Berkwitz, of Boston, for plaintiff. 

W. L. Came, of Boston, for defendant. Ja. il 

Wait, J. This is an action brought by the plaintiff in his own name, as assignee 
of a claim of one Sandler, who did business as the Paris Clothing Company, for loss 
due under a policy of fire insurance issued by the defendant to said Sandler. At the 
trial to a jury the judge directed a verdict for the defendant; and the case is be- 
fore us upon a report. If there was any competent evidence to go to the jury, 
judgment is to be entered for the plaintiff in a sum stated. ’ 

The writ was dated March 1, 1926, and it was not disputed that no assign- 
ment in writing to the plaintiff in his own name was in existence until a week 
before the trial. There was evidence which tended to show that a fire took place 
on April 5, 1925, which injured property of Sandler’s insured by a policy ot 
insurance issued to him by the defendant; that knowledge of the fire came to 
the defendant within a day or two thereafter, and an adjuster and an agent of 
the defendant examined the premises and agreed with Sandler upon an amount 
of loss for which the defendant sent to the agent a draft payable to the Paris 
Clothing Company; that the draft came back to the defendant bearing an 
indorsement which was not that of the drawee. There was no evidence that 
any notice in writing was given to the defendant of the fire. The agreement on 
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the amount of loss was dated June 15, 1925, and was received by the defendant 
on June 24. The draft was received by Rosenberg about August 13. Under 
date of June 18, 1925, Sandler, at the request of the plaintiff, assigned in writing 
to the Bank of Commerce & Trust Company of Boston, its succesors and assigns, 
“all right, title and interest which the said Martin F. Sandler now has or ever 
did have in any money or proceeds which may‘be due, or become due and pay- 
able to the said Martin F. Sandler under policy No. 38586, in the New Brunswick 
Fire Insurance Company of New Brunswick, N. J., by reason of a fire loss on the 
above mentioned premises, which occurred on or about the 5th day of April, 
1925, including any chose in action which may arise as a result thereof.” The 
bank had no interest in the assignment and was named as assignee merely for 
the convenience of the plaintiff and as an agent for him in attending to the 
matter. By letter dated June 22, 1925, it wrote to one Rosenberg, an agent for 
the defendant, who had countersigned and issued the policy, stating that it 
inclosed assignments of fire losses of the Paris Clothing Company, and asked 
that he “protect our interest in the usual manner.” Whatever papers were 
inclosed were sent by Rosenberg to the defendant. What purported to be a 
proof of loss was furnished the defendant on June 24, 1925. 

Rosenberg was appointed agent of the defendant “with full power to receive 
proposals for insurance against loss or damage on property and for use of same, 
in Boston and vicinity and to receive premiums therefor and to countersign, 
issue, renew, and consent to the transfer of policies of insurance of said com- 
pany, and to make endorsements thereon subject to the rules and regulations of 
said company and such instructions as may from time to time be given by its 
officers,” by writing dated January 22, 1923. This was the only authorization to 
act for it which he ever received. No general instructions were sent to him. 
The deputy commisisoner of insurance of Massachusetts certified that Rosen- 
berg was fully authorized by that department to act as agent for the insurance 
company on April 1, 1925, and that the authority continued in force until January 
1, 1926. There was no evidence that he did anything with regard to proof of 
losses or adjustments of loss except to issue forms for the proof. Neither the 
plaintiff, the bank,.nor Sandler received any payment from the defendant. 

[1, 2] In this state of the pleadings and evidence the ruling made was correct. 
The assignee of a nonnegotiable chose in action, such as the claim for the loss, 
if any, payable on a policy of insurance, can maintain an action in his own name 
only if he holds an assignment in writing made to him before the bringing of 
his action. G. L., c. 231, § 5; Bowen v. New York Central & Hudson River Rail- 
road, 202 Mass. 263, 88 N. E. 781, Pritchard v. Uphams Corner Theatre Co., 238 
Mass. 441, 131 N. E. 70. The plaintiff held no such assignment on March 1, 1926. 
The written assignment here in existence when the action was begun was made 
to the bank. It was the proper party plaintiff to a suit by an assignee. The 
rest of the evidence was immaterial. If, however, we examine further, the 
evidence is not enough to take the case to the jury. There was no sufficient 
evidence that the statement in writing required by the policy and by G. L., c. 
175, § 99, had been rendered forthwith, Boruszweski v. Middlesex Mut. Assur. 
Co., 186 Mass. 589, 72 N. E. 250; nor that notice in writing had been given such 
that, by virtue of G. L., c. 175, § 102, delay in furnishing the sworn statement 
was excused. 

[3] There was no evidence that Rosenberg had authority to waive any 
requirements of the policy. The authority conferred by the written appoint- 
ment clearly did not extend so far, and evidence of ostensible authority to be 
inferred from the course of his conduct in his business was lacking. 

The rulings upon evidence, although not properly before us upon the terms 
of the report, have been examined. They need not be discussed. We find no 
error in them. 


Judgment for defendant on the verdict. 
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FAYLE v. CAMDEN FIRE INS. ASS’N. 
SAME v. NEW YORK UNDERWRITERS’ INS. CO. 
(Nos. 6446, 6447.) 

Supreme Court of Montana. June 17, 1929. 

278 Pacific Reporter 509. 

1. INSURANCE—INCREASED HAZARD BY REASON OF CHANGE IN 
OCCUPANCY TO AVOID FIRE POLICY MUST HAVE OCCURRED 
AT TIME OF CHANGE WITH KNOWLEDGE OF INSURED. 

In order for insurer to avoid fire policy on grounds of increased hazard by 
reason of change of occupancy, it must be shown that an increased hazard, then 
within control or knowledge of insured, or then contemplated by him, took place 
when the change in occupancy occurred. 

(For other cases, see Insurance, Dec. Dig. § 322.) 

2. INSURANCE—INSURANCE CONTRACT IS CONSTRUED LIBERALLY 
IN FAVOR OF INSURED. 

A contract of insurance is to be construed liberally in favor of insured and 
strictly as against insurer. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—OPERATION OF STILL BY TENANT WITHOUT 
KNOWLEDGE OF OWNER DID NOT AVOID FIRE POLICY ON 
GROUND OF INCREASED HAZARD ON CHANGE OF OCCUPANCY. 
Where owner of dwelling house rented building for dwelling house purposes 

without knowledge that tenant was operating a still therein, policy of fire insur- 

ance covering building was not avoided because of increase of hazard on change 
of occupancy by reason of operation of still by tenant. 

(For other cases, see Insurance, Dec. Dig. § 319[1].) 


4. INSURANCE—TEMPORARY INCREASE OF HAZARD COMING TO 

END WITHOUT LOSS DOES NOT AVOID POLICY. 

Temporary increase of hazard does not avoid policy where it has come to an 
end without loss and the loss occurs from another cause. 

(For other cases, see Insurance, Dec. Dig. § 333[1].) 

Appeal from District Court, Silver Bow County; Wm. E. Carroll, Judge. _ 

Separate actions by B. T. Fayle against the Camden Fire Insurance Associa- 
tion and against the New York Underwriters’ Insurance Company. Judgments 
for plaintiff, and defendants appeal. Affirmed. 

R. F. Gaines, of Butte, for appellants. 

N. A. Rotering, of Butte, for respondent. 

CaLLaway, C. J. These are appeals by the defendant insurance companies from 
judgments in favor of plaintiff. The cases were tried together in the court below 
and were argued here as one. This opinion will suffice for both. 

Fayle, the plaintiff owned a house in Butte, which he insured against fire, one 
policy having been issued by the Camden Fire Insurance Association and the other 
by the New York Underwriters’ Insurance Company. Fayle lived in the house 
until the middle of October, 1926, when he rented it to Shutey, his brother-in-law, 
who followed Fayle immediately in possession. Shutey was a miner working at 
the Original mine. 

The house was used for residence purposes only by Fayle, and there seems to 
be no reasonable doubt that it was rented to Shutey for like purposes, and that 
Shutey was living in it with his family when the fire occurred. Having delivered 
possession of the house to Shutey, Fayle went to Madison county to live. 

There was a cellar under the house which could be reached by a passageway 
commencing on the back porch. The evidence indicates that some time after 
Shutey went into possession he enlarged the cellar and constructed therein a 90- 
gallon still, by the use of which he manufactured moonshine whisky. Fayle did 
not know anything about the still nor the manufacture of whisky by Shutey until 
after January 5, 1927. On the afternoon of that day an explosion occurred in the 
cellar of the house, the force of which was sufficient to tip over a piano and other 
furniture, to bulge the floor of the living room, to partially knock down the 
chimney extending above the roof of the house, and to break most of the glass 
window panes out of the back porch. Neighbors, alarmed by the noise of the ex- 
plosion, went to the house. They saw smoke and steam coming from the cellar. 





Fire] Fayle v. Camden Fire Ins. Ass'n. 745 


Entering the cellar they observed a fire in the furnace, which was identified as 
being a portion of the still. The cellar was full of smoke and steam. The neigh- 
bors put out the fire. Members of the police department arrived. They took the 
still away, and when they left there was no fire in the cellar. Such direct evidence 
as there is upon the point indicates that the still was heated with wood. The 
explosion may have been caused by an accumulation of steam in some portion of 
the still. There is no doubt that the still was in operation when the explosion oc- 
curred. Some 10 or 12 hours after the explosion and many hours after the police 
had taken away the still, the house burned completely. There is nothing in the 
record to indicate the source of the fire. ; 

The policies are substantially alike. The one issued by the Camden “does in- 
sure * * * against all direct loss or damage by fire except as hereinafter pro- 
vided, to an amount not exceeding One Thousand Dollars,” the property vi 2's 
while kept only for dwelling house purposes. * * * ‘This entire policy, unless 
otherwise provided by agreement indorsed hereon, or added hereto, shall be void 
* * * if the hazard be increased by any means within the control or knowledge 
of the insured * * * or if any change other than by the death of the insured 
takes place in the interest, title or possession of the subject of insurance (except 
change of occupants without increase of hazard) whether by legal process or 
judgment or by voluntary act of the insured or otherwise * * * or if (any 
usage of trade or manufacture to the contrary notwithstanding) there be kept, 
used or allowed on the above described premises benzine, benzole, * * * gaso- 
line * * * or other explosives.” 

What will be said applies to both cases. 

Plaintiff’s complaint in effect charged that the policy was in force; that his 
dwelling house was destroyed by fire; that he had furnished all notices and 
proofs of loss required under the policy and the defendant had refused to pay. 

The answer, after certain admissions and denials, set forth excerpts from 
the policy, including that hereinabove quoted, alleged the tenancy between plain- 
tiff and Shutey, that the tenant placed the still in the property and the still was 
used and was being used by the tenant with the authority of, and with the 
knowledge of, plaintiff in the manufacture of distilled liquor of alcoholic content, 
in violation of the laws of the United States; that in connection with the use of 
the still gasoline or some other explosive was utilized for fuel and explosive gases 
were generated; and that by using the still the building ceased to be used for. 
dwelling house purposes only, but was occupied and used in part for manu- 
facturing purposes, by reason of which fact the fire hazard incident to the occu- 
pation of the premises was increased by means within the control and knowledge 
of the insured; and that the provisions of the insurance contract binding upon 
the plaintiff were breached by him and by and with his’consent and knowledge; 
that about January 5, 1927, and in the afternoon of that date, and as a result 
of the use and operation of the still, an explosion occurred, partially wrecking 
and destroying the building, and thereafter on that date, or early in the morning 
of the day following, fire broke out in the premises causing damage thereto. 
Plaintiff replied to the answer. The jury found for the plaintiff in each case. 

There is no evidence to sustain the defense that gasoline or some other 
explosive was used to heat the still or that the explosion resulted from any such; 
nor is there any evidence tending to show that any benzine, benzole, gasoline or 
other explosive was kept, used, or allowed upon the premises. The provision 
of the policy relating to these substances (rigid in its operation) therefore has 
no further application to the questions before us. 

We now turn to a consideration of the defense that by reason of the operation 
of the still the building ceased to be used for dwelling house purposes only and 
was used in part for manufacturing purposes, by reason whereof the fire hazard 
incident to the occupation of the premises was increased by means within the 
control and knowledge of the plaintiff. 

It is provided that the policy shall be void “if the hazard be increased by 
any means within the control or knowledge of the insured.” Thus “the policy 
recognizes that the risk may be increased without the knowledge of the insured, 
and as the result of something beyond his control; and the stipulation is that a 
forfeiture shall take place only in case the increase is within his control and 
within his knowledge.” Royal Exchange Assurance of London v. Thrower (C. 
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C. A.) 246 F. 768. The policy contemplates a change of occupants, the only 
restriction being that this shall be “without increase of hazard.” In other words, 
the contract recognizes the universal business of letting houses for hire. 

[1] We think the clauses we are considering must be construed together, and, 
in order for the insurer to avoid the policy it must be shown that an increased 
hazard, then within the control and knowledge of the insured, or then contem- 
plated by him, took place when the change in occupancy ocurred. This con- 
clusion is fortified by the general tenor of the policy. “The evident general 
policy of the insurance contract is to create a forfeiture only when the insurer 
is to blame, and it will not be assumed that this general policy is departed from 
with reference to a matter to which it ought peculiarly to apply unless that 
purpose is made manifest.” Royal Exchange Assurance of London vy. Thrower, 
supra. 

[2] The insurance company could have placed the point beyond doubt by 
the use of plain language, but it did not do so. On the contrary, an ambiguity 
is permitted to exist. The language of the policy is the language of the insurance 
company. It is a standard policy, “prepared by skilled lawyers retained by the 
insurance companies, who through years of study and practice have become 
expert upon insurance law, and are fully capable of drawing a contract which 
will restrict the scope of the liability of the company with such clearness that the 
policy will be free from abiguity, require no construction, but construe itself.” 
Montana Auto Finance Corporation y. British & Federal Fire Underwriters, 72 
Mont. 69, 232 P. 198, 36 A. L. R. 1495. Consequently it is established as a 
cardinal principle of insurance law that a contract of insurance is to be construed 
liberally in favor of the insured and strictly against the insurer. 32 C. J. 1152.” 
Park Saddle Horse Co. v. Royal Indemnity Co., 81 Mont. 99, 261 P. 880; Royal 
Exchange Assurance of London vy. Thrower, supra. 

[3] The forfeiture, if such there was, must have occurred when the change of 
occupancy took place. The question for decision, then, is, what was the status 
when the tenant took possession? Obermeyer v. Phoenix Ins. Co., 217 Ky. 590, 
290 S. W. 500. The evidence shows that the increase of hazard, if such there was, 
took place after the change was made. Fayle did not know anything about the 
still nor the operation thereof until after the explosion and fire. As before noted, 
there is no dobt that Fayle rented the house to Shutey for dwelling house pur- 
poses, and there is nothing to indicate that, prior to the fire, he had any cause 
to believe that it would be used for any other purpose. This being true, the 
policy was not avoided by the act of Shutey in constructing and operating the 
still. The act was not within Fayle’s knowledge, and it cannot be said that it was 
within his control. Obermeyer v. Phoenix Ins. Co., supra; Colker v. Connecticut 
Fire Ins. Co., 218 Ky. 124, 290 S. W. 1073. 

In accord with a recent decision of the Supreme Court of Washington in a 
case involving a similar policy and upon similar facts, we think the duty of 
Fayle went no further than that he would not rent the premises to any one 
other than for dwelling house purposes, and would not knowingly permit its use 
for any other purpose. Under such conditions Fayle is not chargeable with the 
manufacture of liquor in the house, even if Shutey, the tenant, used it for the 
manufacture of liquor and made that use one of the principal uses of the house. 
Ins. Co. v. Christiensen 29 Neb. 572, 45 N. W. 924, 26 Am. St, Rep. 407, and the 
Ragley v. Northwestern Nat. Ins. Co. (Wash.) 276 P. 537, citing Nebraska & I. 
two Kentucky cases supra. And see London & Western Trust Co. v. Canada 
Fire Ins. Co., 13 Ont. L. Rep. 540, 7 Ann. Cas. 386. 

[4] There is nothing to show when the still was placed in the cellar nor how 
long it had been in operation prior to the fire. It was wholly removed before the 
fire ocurred. And there is nothing to show that it contributed even remotely 
to the cause of the fire. A respectable line of authorities asserts the principle 
that a temporary increase of hazard does not avoid a policy where it has come 
to an end without loss and the loss occurs from another cause. Sumter Tobacco 
Warehouse Co. v. Phoenix Assur. Co., 76 S. C. 76. 56 S. E. 654, 10 L. R. A. (N. 8.) 
736, 121 Am. St. Rep. 941, 11 Ann. Cas. 780, and cases cited. 


[5] It is argued that the court erred in instructing the jury, and we think 
this is true; but upon the facts the plaintiff is entitled to judgment and a 
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yerdict in favor of either of the defendants could not be permitted to stand. 
We shall not reverse a judgment in favor of the plaintiff based upon a verdict, 
even though the jury has been erroneously instructed, if, upon the facts, the 
plaintiff is, and the defendant is not, entitled to the judgment. While error has 
been committed, under the circumstances substantial justice has been arrived 
at, and the judgment will not be disturbed. 

The judgments are affirmed. 

Matthews, Galen, Ford, and Augstman, JJ., concur. 


KERNS v. GREAT AMERICAN INS. CO. OF NEW YORK. (No. 16223.) 
Kansas City Court of Appeals. Missouri. May 20, 1929. 
17 Southwestern Reporter (2d) 397. 

1. INSURANCE—PROVISION THAT CHANGE IN ASSURED’S TITLE IN- 
VALIDATES FIRE POLICY HELD INAPPLICABLE TO LAND ON 
WHICH INSURED HOUSE AND BARN WERE NOT LOCATED. 
Provision in fire insurance policy that it should be void if any change took 

place in assured’s title to insured property or any part thereof held inapplicable to 

detached portion of insured’s land, on which insured house and barn were not 
located. 

(For other cases, see Insurance, Dec. Dig. § 328[1].) 

Appeal from Circuit Court, Adair County; J. A. Cooley, Judge. 

Action by A. V. Kerns against the Great American Insurance Company of New 
York. Judgment for plaintiff, and defendant appeals. Affirmed. 

Thomas & Thomas, of Carrollton, for appellant. 

John M. Campbell and M. D. Campbell, both of Kirksville, for respondent. 

Arnotp, J. This is an action to recover on a policy of fire insurance. 

The facts of record are that defendant is a corporation organized and existing 
under the laws of the state of New York, authorized to do business in the state of 
Missouri, and engaged in issuing policies of insurance against loss and damage by fire. 

On May 27, 1924, defendant issued its policy of fire insurance upon certain 
buildings located on lands owned by plaintiff in Adair county, Mo., described in 
the application for insurance, as being in section 31, township 62, range 13, and sec- 
tion 6, township 61, range 13, in said county; the buildings thus insured being des- 
cribed as follows: A shingle roof frame dwelling valued at $2,500, and a barn 
valued at $1,000. The policy recites the insurance was for a period of five years 
from May 29, 1924, for the consideration of $30 paid on signing the policy, and 
$120, payable in installments of $30 each, on May 1, 1925, 1926, 1927, and 1928, as 
evidenced by a promissory note. The installments for 1925 and 1926 were paid. The 
policy recites that the insurance was in items as follows: $1,500 on the house, in- 
cluding foundations attached, immovable fixtures, plumbing, heating and lighting ap- 
paratus, porches, storm doors, and screens, and $1,000 on barn and sheds attached, 
including foundations and fixtures therein or thereon. The dwelling and barn 
described in the policy were totally destroyed by fire May 9, 1927. By reason of the 
Missouri Valued Policy Statute the value of the destroyed property is not in 
issue. The prayer is for $2,500 for the value of the house and barn, with interest 


on that amount, $250 as statutory penalty for vexatious delay, and $200 attorney’s 
fee. 


The amended answer admits defendant’s corporate status, the execution of the 
policy upon the buildings as stated in the petition, but denies that the petition pleads 
or sets out all the terms and conditions contained in said policy; admits that plaintiff 
agreed to nay the premium for the policy as pleaded,. that some time after May 1, 
1927, plaintiff notified defendant of the loss and damage to his property by fire, and 
that defendant immediately denied any liability under the terms of said policy, and 
denies all other allegations of the petition. As affirmative defense, the amended ans- 
wer alleges that under the terms of the note given and the policy, defendant is not 
liable for any loss or damage to the property occurring while any portion of the 
note is due and unpaid; that the installment due May 1, 1927, was due and unpaid; 
and, as further affirmative defense, the amended answer avers that on December 8, 
1926, plaintiff sold and conveyed by warranty deed 52.32 acres of land which was 
a part of the realty upon which were located the buildings mentioned in the policy, 
and also was part of the real estate mentioned in the application for the insurance; 
that the policy contained the following stipulation: “This policy shall be void in case 
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any change shall take place in the title, possession or interest of the assured in the 
above mentioned property or any part thereof; or if the assured shall not be the 
sole and unconditional owner in fee of said property.” And at the time of the 
sale and conveyance of said 52.32 acres, plaintiff did not inform defendant of the 
same; that therefore the terms of the policy were breached and defendant is not li- 
able thereon; that on May 25, 1927, defendant returned to plaintiff his said install- 
ment note, representing the pro rata unearned premium by reason of the lapse and 
cancellation of said policy, as a result of the failure of plaintiff to pay the install- 
ment due May 1, 1927; that such tender was made immediately after liability had 
ceased; and that such tender has been a continuous one since May 25, 1927. 

Upon the issues thus made, a jury was waived, and the cause went to trial 
to the court. There was a judgment for plaintiff in the sum of $2,581, including in- 
terest; and for defendant for the penalty for vexatious delay and attorney's fee. 

At the request of defendant the court gave certain declarations of law and re- 
fused others. Motions for a new trial and in arrest of judgment were overruled, and 
defendant has appealed. 

[1] Three assignments of error are presented in support of the appeal, namely: 
(1) That the court erred in refusing defendant’s requested instruction No. 2; (2) 
in not finding for defendant, and (3) that the judgment is excessive. The instruc- 
tion offered and refused, to which reference is made in the first charge of error, 
reads as follows: “The court declares the law to be that if (you) find and believe 
from the evidence that the plaintiff A. V. Kerns, at any t'me subsequent to the 29th 
day of May, 1924, the date the policy was issued and prior to the-—day of May, 
1927, the date of the fire mentioned in evidence, conveyed by warranty deed or 
other mode of disposition, his interest in and to 52.32 acres of land and that the said 
52.32 acres was part of the real estate mentioned in the policy of insurance and 
the application introduced in evidence and that the said 52.32 acres of land were 
conveyed by plaintiff Kerns without the knowledge or consent of the defendant, 
then the finding and judgment of the court shall be for the defendant.” In support 
of its contention that this instruction should have been given, defendant cites the 
clause in the policy which provides: “This policy shall be void in case any change 
shall take place in the title, possession, or interest of the assured in the above men- 
tioned property or any part thereof; or if the assured shall not be the sole and un- 
conditional owner in fee of said property.” 

The testimony shows that 52.32 acres, which was a detached portion of the 
land imperfectly described in the policy, and upon which the insured property (to 
wit, the house and barn) was not located, was sold by plaintiff and transferred on 
December 8, 1926, by warranty deed to one Joseph Gatton. There is no dispute as 
to this fact. 

The description of the land in the policy is for the purpose of identifying and 
locating the specific property insured, to wit, the house and barn. There is no pro- 
vision in the application for the policy, or in the policy itself, prohibiting the insured 
from selling any part of the land, other than the property insured. The provision 
in the policy quoted above has reference to a change in the title, possession, or in- 
terest of the assured in the insured property, and not to that part of the land not 
insured. 

[2] Defendant’s assignment of error No. 2 is necessarily passed upon in what 
we have already said; and its assignment No. 3, that the judgment is excessive, not 
being briefed, is deemed abandoned. 

The judgment is affirmed. 

Bland, J., concurs. 

Trimble, P. J., absent., 


STATE ex rel. NORTHWESTERN NAT. INS. CO. v. TRIMBLE et al., Judges. 
(No. 29119.) 
Supreme Court of Missouri, Division No. 2. June 4, 1929. 
18 Southwestern Reporter (2d) 21. 

1. INSURANCE—STATUTE PENALIZING VEXATIOUS DELAY DOES 
NOT PREVENT INSURER FROM LITIGATING COURT’S RULING 
(REV. ST. 1919, § 6337). ; 
Vexatious delay on part of insurance company is ordinarily question for 

the jury under Rev. St. 1919, § 6337, but company has right to entertain honest 
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difference of opinion in regard to court’s ruling and to litigate matter in effort to 
establish its conclusion. 


(For other cases, see Insurance, Dec. Dig. § 602.) 

2. INSURANCE—BENEFICIARY MAY BE ALLOWED PENALTY FOR 
VEXATIOUS DELAY, IF OBSTRUCTED BY INSURANCE COMPANY 
BY UNREASONABLE REFUSAL TO PAY LOSS (Rev. St. 1919, § 
6337). 

Where insurance company has, without reasonable or probable cause or ex- 
cuse, obstructed beneficiary by refusing to pay loss under policy, beneficiary may 
be allowed penalty for vexatious delay under Rev. St. 1919, § 6337. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

3. INSURANCE—TO PERMIT RECOVERY OF PENALTY AGAINST IN- 
SURER, VEXATIOUS DELAY MUST GENERALLY OCCUR BEFORE 
FILING SUIT (Rev. St. 1919, § 6337). 

Ordinarily vexatious delay must_ begin to occur before filing suit to afford 
ground for beneficiary’s recovery of penalty against insurance company under 
Rev. St. 1919, § 6337. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

4. INSURANCE—INSURANCE COMPANY’S APPEAL FROM JUDGMENT 
ON FIRE POLICY BY WHICH IT SECURED REDUCTION IN AC- 
CORDANCE WITH VACANCY PERMIT DID NOT RENDER IT SUB- 
JECT TO PENALTY FOR VEXATIOUS DELAY (Rev. St. 1919, § 6337). 
Where trial court rendered judgment against insurance company for full 

amount of fire policy, which was reduced by Court of Appeals by one-third in 

accordance with provision, reducing insurance in case of vacancy of building, 
insurance company was not guilty of vexatious delay in protesting legality of 
judgment by appeal, and Court of Appeals improperly allowed recovery of penalty 

against it under Rev. St. 1919, § 6337. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Proceedings by the State, on the relation of the Northwestern National 
Insurance Company, for certiorari to quash the record of the Kansas City 
Court of Appeals, opposed by Francis H. Trimble and others, Judges thereof. 
Record of Kansas City Court of Appeals quashed. 

A. L. Burns, of Milan, and C. C. Crow, of Kansas City, for realtor. 

L. E. Atherton, of Milan, for respondents. 

WALKER, J. Certiorari to quash the record of the Kansas City Court of Ap- 
peals in the case of Hoffman vy. N. W. National Insurance Company. 

Hoffman had a three-year fire policy for $500 in the insurance company 
on a building. A judgment in his favor ‘n the trial court was affirmed by the 
Court of Appeals. The ruling of the latter is assailed on the ground of con- 
flict of rulings. 


The policy is not set forth in the petition for this writ. Enough appears, 
however, in the agreed statement of the facts set forth in the opinion of the 
Court of Appeals to show it was provided therein that upon the building 
becoming vacant a permit for the continuance of the policy would be granted 
by reducing the amount of insurance one-third, if application for continuance 
of the policy was made within 60 days after the vacancy began. More than 
60 days after this event occurred Hoffman applied to the company for a con- 
tinuance of the policy for 60 days, and the same was granted and the policy 
left with the company’s agent to enter thereon future continuances of the 
policy. The agent kept the policy in his possession, but did not enter the sub- 
sequent continuances. A year after the expiration of the first period of ex- 
tension the building was destroyed by fire. When this occurred the three- 
year period for which the building was insured had not expired. In Hoffman’s 
suit on the policy the trial court rendered judgment for $500, the full amount 
of the policy, $50 for vexatious delay in the payment of same, and $100 at- 
torney’s fees; provisions for these additional findings having been made in the 
agreed statement of facts. Upon appeal to the Court of Appeals that court 
reduced the amount of the principal judgment by one-third, but followed the 
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findings of the original judgment as to the penalty and attorneys’ fees, and 
directed the trial court to enter judgment in accordance therewith. In the 
Court of Appeals the insurance company contended, as disclosed in the opinion, 
that the court was not authorized in reducing the principal amount of the 
judgment, which to that extent was a ruling in its favor, and at the same 
time in affirming the trial court’s rulings as to attorneys’ fees and the penalty 
for vexatious delay. It is upon these grounds that this writ is prayed for. 

[1] While vexatious delay on the part of a defendant is ordinarily a ques- 
tion for the jury under the statute and rulings thereon (section 6337, R. S. 
1919; Kusnetzky v. Security Ins. Co., 313 Mo. 143, 281 S. W. 47, loc. cit. 52, 45 
A. L. R. 189 and cases cited), this does not deprive the defendant of the right 
to entertain an honest difference of the opinion in regard to the correctness 
of the court’s ruling and of his right to litigate the matter in an effort to es- 
tablish his conclusion (Non-Royalty Shoe Co., 277 Mo. loc. cit. 422, 210 S. W. 
37; Beeryman vy. Southern Surety Co., 285 Mo. loc. cit. 397, 227 S. W. 96). 

[2] The meaning of the statute (section 6337, supra) is that when an in- 
surance company has, without reasonable or profitable cause or excuse, ob- 
structed a beneficiary by refusing to pay a loss under its policy, the plaintiff 
may, in his suit, be allowed thereon the penalty prescribed in the above section. 
Block v. U. S. Fid. & Guar. Co., 316 Mo. 278, 290 S. W. 429, 441. 

[3] Ordinarily, the vexatious delay must begin or occur before the filing of 
the suit. State ex rel. Gott. v. Fidelity & Deposit Co. of Baltimore Md., 317 
Mo. 1078, 298 S. W. 83, 91. 

[4, 5] Facts at bar bring this case within the purview of these rulings. 
The right of the defendant insurance company to contest the validity of this 
claim cannot be questioned. When questioned the Court of Appeals found it 
necessary to modify its opinion as to the principal amount of the judgment 
sued for, but persisted in its finding that attorneys’ fees and a penalty should 
be adjudged against the defendant. The latter, as it had a right to do, per- 
sisted in contesting the legality of this part of the judgment and in so doing 
was not guilty of vexatious delay. In holding to the contrary the Court of 
Appeals contravened the rulings of this court in the cases above cited, and its 
record in that respect should be quashed. 

It is so ordered. 

All concur. 


NOLAN v. FIREMEN’S INS. CO. OF NEWARK. (No. 407.) 
Supreme Court of New Jersey. July 3, 1929. 
146 Atlantic Reporter 679. 

1. INSURANCE—GREENHOUSE ERECTED BY TENANT HELD COVER- 
ED BY LANDLORD’S FIRE POLICY, THOUGH ALSO INSURED BY 
TENANT. 

Greenhouse, erected by tenant on leased premises without agreement that 
it should be his, held part of freehold and landlord’s property, covered by fire in- 
surance policy issued to latter, though also insured by tenant as his property. 

(For other cases, see Insurance, Dec. Dig. § 115[4].) 

2. INSURANCE—CLAUSE LIMITING FIRE INSURER’S LIABILITY TO 
PORTION OF LOSS THAT AMOUNT INSURED BEARS TO WHOLE 
INSURANCE HELD INAPPLICABLE TO GREENHOUSE ERECTED 
AND INSURED BY INSURED’S TENANT. 
Clause of fire insurance policy, limiting insurer's liability to portion of 

loss that amount of insurance bears to whole insurance, held inapplicable to loss 

of greenhouse erected by insured’s tenant, who also insured it as his property; 
tenant having no insurable interest therein. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

Appeal from Second District Court, Monmouth County. 

Action by Thomas Nolan against the Firemen’s Insurance Company of 
Newark, a corporation. Judgment for plaintiff, and defendant appeals. Af- 
firmed. 

Argued January term, 1929, before Trenchard, Kalisch, and Lloyd, JJ. 

Lum, Tamblyn & Colyer, of Newark, for appellant. 
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Quinn, Parsons & Doremus, of Red Bank, for respondent. 

Per CuriAM. Plaintiff below obtained a judgment on a fire insurance policy in 
the Monmouth county district court, and defendant appeals, claiming that there 
should have been a nonsuit, and that in any event the loss should have been ap- 
portioned. 

[1] The policy covered a greenhouse which a tenant had erected on plain- 
tiffs property and which the tenant had also insured as property belonging to 
himself. It was contended by defendant that the greenhouse which was des- 
troyed by fire was conclusively presumed to belong to the tenant as a trade 
fixture, and that in any event under a provision of the policy that the com- 
pany should not be liable under the policy “for a greater portion of the loss 
than the amount * * * insured shall bear to the whole insurance, whether 
valid or not, or by solvent or insolvent insurers covering such property,” there 
was no liability. 

We think the case of West Shore Railroad Co. v. Wenner, 75 N. J. Law, 
494, 68 A. 225, 127 Am. St. Rep. 806. is controlling as to the right of the ten- 
ant to the greenhouse. It was there said that “the right of a tenant to remove 
trade fixtures at the expiration of his term has no application to a building 
erected by a tenant upon the land which he has leased. When so erected the 
building becomes a part of the freehold and the property of the landlord, in the 
absence of an agreement between the parties that it shall remain the property 
of the tenant” On the facts it is difficult to distinguish. It was there a hotel 
to be used for business purposes; here it was a greenhouse to be used for like 
purposes, and the tenant had no agreement that it should be his. To like effect 
in principle is the Chancery case of Saling v. Saling, 95 N. J. Eq. 611, 124 A. 
249. 

[2] We think the decision below was also right as to the amount of the 
verdict. The limiting clause has no application to the present situation. As 
determined by the judge, the tenant was a stranger in interest to the property. 
He had no insurable interest, and it was not the intention of the policy to com- 
pel an owner to reduce his claim whenever an interloper saw fit to obtain a 
policy on his buildings. To hold otherwise would permit insurance companies 
to make the provision a means of grossest fraud on their policyholders. 

The judgment is affirmed. 


ATLANTIC FRUIT CO. v. HAMILTON FIRE INS. CO. OF NEW YORK. 
SAME v. PACIFIC FIRE INS. CO. SAME v. STUYVESANT 
INS. CO. 
Court of Appeals of New York. May 28, 1929. 
167 Northeastern Reporter 184. 

1. INSURANCE—WILLFUL OR PERSISTENT FAILURE TO MAKE AC- 
CURATE REPORTS REQUIRED BY FLOATER POLICIES, BUT NOT 
OCCASIONAL, INADVERTENT ERRORS, DEFEATS INSURANCE. 
Insured’s willful or persistent failure to make accurate records and reports of 

values and locations of property at risk, as required by open policy floaters providing 

that no errors or omissions in monthly reports of values shall operate to in- 

sured’s disadvantage, is breach of promissory warrant defeating insurance, though 

forfeiture will not result from inadvertent and occasional errors or omissions. 
(For other cases, see Insurance, Dec. Dig. § 308.) 


INSURANCE—INSURED’S REPORTS, BASED ON COMPUTATION OF 
VALUES INCONSISTENT WITH CONTRACT, AND OMITTING 
PROPERTY OF GREAT VALUE, HELD BREACH OF COVENANT 
TERMINATING INSURANCE. 


Insured making monthly reports of daily average value of property covered by 
open policy floaters on basis of value of property on hand at end of month, plus 
purchases and less sales, instead of daily record of values and locations, as re- 
quired by contracts, and excluding from reports property of great value on which 
premium was due, was guilty of such a willful, substantial, and persistent breach of 
covenant as terminated insurance, though it was act of subordinates. 


(For other cases, see Insurance, Dec. Dig. § 308.) 
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3. INSURANCE—FORFEITURE OF POLICIES FOR FAILURE OF IN- 
SURED’S REPORTS TO ENUMERATE SPECIFIC AND GENERAL- 
INSURANCE HELD WAIVED BY RECEPTION THEREOF WITHOUT 
OBJECTION. 


Forfeiture of open policy floaters for insured’s failure to enumerate specific 
and general insurance in reports to insurer, as required by contract, was waived by 
reception of reports without objection by person designated in policies as one to 
whom they should be forwarded; amount of such insurance being known to him, and 
such failure apparent on face of reports. 


(For other cases, see Insurance, Dec. Dig. § 388[3].) 
Appeal from Supreme Court, Appellate Division, First Department. 


Actions by the Atlantic Fruit Company against the Hamilton Fire Insurance 
Company of New York, the Pacific Fire Insurance Company, and the Stuyvesant 
Insurance Company, respectively. Judgments of the Trial Term on directed ver- 
dicts for defendants were affirmed by the Appellate Division (221 App. Div. 855, 
224 N. Y. S. 749, 750), and plaintiff appeals by permission. Affirmed. 

Robert M. McCormick and Ira L. Anderson, both of New York City, for ap- 
pellant. 

Martin A. Schenck and Nicholas F. Lenssen, both of New York City, for res- 
pondents. 

Carpozo, C. J. The actions are on policies of fire insurance, issued in each case 
by a different insurer, but covering the same property and similar in form. 

In each case the policy is described as an “open policy floater.” The subject of 
the insurance is to be a fluctuating “stock of merchandise,” as well as “materials 
and supplies, store furniture, fixtures and appurtenances,” while contained in build- 
ings and adjoining yards in the island of Cuba. The limit of liability for the con- 
tents of any one building and yard is to be $25,000. Specific insurance, if any, is 
first to be deducted. 

The premium due to the insurer is subject to variation, with variations in the 
coverage. A deposit premium of $250 paid at the beginning is to be adjusted there- 
after according to the value of the property at risk from day to day. “The insured 
shall keep a daily record of the total values and locations of the properiy at risk,” 
and of the “specific or general insurance at the close of business every day,” and 
“shall forward such reports monthly to W. Ward Smith, No. 1-Liberty Street, New 
York City.” Upon the termination of the policy “the amounts at risk shall be av- 
eraged according to such reports and records,” and the premium due “shall be figured 
on the average amount at risk so ascertained at the annual rate of one per cent.” 
Provision is made, however, that “any error or omission in rendering the monthly 
report of values shall not operate to the disadvantagesof the assured hereunder.” 
If the premium due at the termination of the policy exceeds the deposit premium 
of $250, the assured is to pay the excess; if less, the insurer is to return the differ- 
ence. 


e 





The plaintiff is the owner of warehouses and mills in various provinces of Cuba. 
On March 18, 1922, a fire in a warehouse at Punta Gorda destroyed over 79,000 
empty sugar bags of the value approximately of $28,000. The plaintiff sues to re- 
cover the amount of this loss. The defense is a breach of the covenant whereby 
records were to be kept and reports transmitted as to the property at risk. 

The sugar bags destroyed arrived in Cuba about the end of December, 1921. 
They were not included in any of the monthly reports. Besides that omission, there 
were many others, both in the reports and in the records. At first, the records were 
kept so as to show the daily averages, and the form of the reports was similar. 
Then, in July, 1921, the plaintiff came to the conclusion that this method was too 
burdensome. From that time on, without notice to the defendants, it made its re- 
ports upon a different basis. Instead of computing the daily average, it fixed the 
value on hand at the end of the month, added the purchases, deducted the sales, 
and reported the remainder as the average. By concession, this method of calcu- 
lation is inaccurate and inconsistent with the contract. There is testimony that 
records are in existence in Cuba from which a computation of the averages could be 
made, though only with great labor. No such records were exhibited upon the trial 
or upon a preliminary examination after full notice to produce them. Besides the 
failure to compute the averages truly, there were other defects as serious. W hole 
classes of material and merchandise were deliberately left out of the reports of 
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values and locations. Thus the plaintiff held in its warehouse large quantities of ‘mo- 
lasses, of petroleum, and of cocoanuts. None of these was ever mentioned in any 
of the monthly statements. Sugar bags were at times mentioned, and at other 
times excluded. Indeed, the plamtiff’s secretary admits that his practice for the 
most part was to include only “commissary stocks,” by which he meant the articles 
that the plaintiff held for sale as distinguished from material or other articles which 
it was using in the operations of its mills. Such articles equally with the com- 
missary stocks were within the coverage of the policies, and as to all there should 
have been a record in the books and a report to the defendants. An insurer issu- 
ing such a policy has an interest in knowing the value and location of the property 
at risk to enable it to calculate the premium due from the insured, and to some 
extent for other purposes, as, for example, reinsurance. Union Insurance Society 
of Canton v. Wills & Co., [1916] 1 A. C. 281, 288. 


An intentional omission, if not itself a fraud, is at least such a departure from 
the contract as to supply an opportunity for fraud. Property so omitted will 
seldom be known to the insurer, and hence will seldom figure in the calculation of 
the premium. The insured, if there is no fire, saves the cost of the insurance, and, 
in the event of a loss, rectifies the omission, and declares that what was lost was 
at the risk of the insurer. The effect of errors and omissions must be adjudged 
in the light of these and kindred possibilities. On the one side, the contention is 
that the only consequence of a failure to comply with the covenant in respect of 
records and reports is to give the insurer a claim for such additional premium as 
would be due if the records and reports were accurate. On the other, the conten- 
tion is that flagrant disregard of the obligation of the covenant will vitiate the pol- 


icy. The determination of this appeal involves a choice between the one view and 
the other. 


[1] We think a willful or persistent failure to make accurate records and re- 
ports of the values and locations of the property at risk is the breach of a promis- 
sory warranty defeating the insurance, though a forfeiture will not result from 
errors Or omissions that are inadvertent and occasional. The effect of the cove- 
nant must be determined in the light of the provision that “any error or omission 
in rendering the monthly report of values shall not operate to the disadvantage of 
the assured hereunder.” We are to view this as a commentary or gloss upon the 
meaning of the covenant, restraining its operation as a warranty in the conditions 
thus excepted, but leaving it untouched in others. We do not hold with the defend- 
ants that errors or omissions, in order to be condoned, must have relation to the 
value of the property and not to the location. In our reading of the contract, the 
“monthly report of values” is merely a compendious reference to the covenant as 
a whole, the covenant whereby records are to be made, and reports transmitted. It 
would be an overstrict construction of the policy that would vitiate the insurance 
if a stenographer through inadvertance had confused one mill with another, with 
the result that the values as reported would be right, but the locations wrong. On 
the other hand, we do not read the proviso in respect of errors or omissions as ex- 
cusing a willful and persistent failure to make reports or records in accordance 
with the covenant. What is excepted from the penalty of forfeiture is error or 
omission that is inadvertent or otcasional. Thus read, the covenant and the pro- 
viso or expection are declaratory, taken together, of the existing rule of law. AIl- 
ready, without the aid of an express exception, the courts had worked out a rule 
as to the effect of oversight or inattention in the preparation of reports where the 
coverage was open. The policies confirm what had been theretofore adjudged. 


A question not dissimilar came before this court in Arnold v. Pacific Mut. 
Ins. Co., 78 N. Y. 7, where the subject of the action was an open policy of marine 
msurance. The insurance was to cover goods consigned to the plaintiffs upon vessls 
“from Santos, in Brazil, ‘to New York, Baltimore or Boston direct or via Hampton 
Roads for orders.’” There was a provision that “risks applicable hereto” were “to 
be reported to this company for indorsement on the policy as soon as known to the 
assured.” A vessel that was lost had been reported as sailing on a direct voyage 
from Santos to New York. By oversight the report failed to state that the voyage 
was “via Hampton Roads for orders.” The court held that the error, being wholly 
inadvertent, did not vitiate the policy. “If the assured willfully or fraudulently re- 
used to report a risk, they could not claim that it was yet covered by the policy.” 
Rut “if by accident or mistake, or some unavoidable necessity,” the risk was not re- 
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ported before loss, the declaration would be effectual, if made thereafter. There are 
decisions in the English courts that lay down a like rule as to the effect of inad- 
vertent error. Stephens v. Insurance Co., L. R. 8 C. P. 18, 23; 1 Arnould on Mar- 
ine Ins. §§ 187, 188. Indeed, for them the subject is now covered by the provisions 
of a declaratory statute (Marine Ins. Law of 1906). Section 29, which has to do 
with floating policies, is to the effect that declarations of shipment shall be made to 
the insurer. These declarations “must, in the case of goods, comprise all consign- 
ments within the terms of the policy, and the value of the goods or other property 
must be honestly stated, but an omission or erroneous declaration may be rectified 
even after loss or arrival, provided the ommission or declaration was made in good 
faith.” See 1 Arnould on Marine Ins. § 186. 

On the other hand, the rule has been laid down that a failure to send any re- 
port at all, as distinguished from a mere error or omission in the contents of a re- 
port, is the breach of a promissory warranty, entailing, like the breach of warran- 
ties generally, the penalty of forfeiture. Union Insurance Society of Canton vy. 
Wills & Co., [1916] 1 A. C. 281. To such a situation the statute with its rule of 
condonation has been thought to be inapplicable. Lord Parmoor, speaking for the 
judicial committee of the privy council, defines the principle of division. “It is not,” 
he says, “a case of omission or error in a declaration,” but “a case in which no de- 
claration has been made within the terms of the contract.” The application of the 
statute in such conditions would be “to deprive the insurers of the benefits of an 
express warranty” and to abrogate the principle that they “are not liable unless the 
warranty has been exactly complied with.” We do not need to consider whether 
there would be a like ruling in this court if the failure to make a report were found 
to be the result of excusable mistake. Dicta in the Arnold Case, supra, at page 13 
of 78 N. Y., give color of support for a less rigorous conclusion. We cannot doubt, 
however, that forfeiture must follow where the failure to report has been persis- 
tent and deliberate. 

[2] Such, we think, was in this instance the departure from the covenant to 
be charged to this insured. By its own showing, it calculated averages in a manner 
inconsistent with the contract, and this because compliance with the contract had been 
found to be troublesome. The breach is not excused by saying that it was the act 
of subordinates in Cuba. If the plaintiff left to subordinates the supervision of its 
records and the preparation of data for its reports, it must abide by what they did. 
Critten v. Chemical Nat. Bank, 171 N. Y. 219, 230, 63 N. E. 969, 57 L. R. A. 529, 
Again, by its own showing, it excluded from its reports property of great value, 
on which a premium was due, and this because it preferred, at least in advance of 
any loss, to confine its reports for the most part to “commissary stock.” Part of the 
property thus omitted was the very property destroyed. A breach of covenant 
so willfull, so substantial and persistent, puts an end to the insurance. It is like the 
failure to keep books of account or to preserve them in a fireproof safe in cases 
where a duty of that order is laid upon an insured for the protection of an in- 
surer. Licht v. New York Indemnity Co., 250 N. Y. 211, 164 N. E. 910; Royal 
Ins. Co., Limited of Liverpool, Eng., v. Kline Bros. & Co. (C. C. A.) 198 F. 468; 
Wright v. Union Ins. Co. of Indiana (C. C. A.) 13 F(2d) 612, 613. The policy 
is forfeited if any warranty is breached. : 

[3].The defendants make the additional point that the reports were defective 
in failing to enumerate the specific and general insurance as required by the con- 
tract. The amount of such insurance was known, however, to Mr. Smith, who was 
designated in the policies as the man to whom the reports were to be forwarded, 
and in his own reports to the defendants he apprised them of the facts, supply- 
ing them with a list of policies general and specific. The failure to state the in- 
surance in the reports authenticated by the plaintiff was apparent on the face of 
the reports themselves, which were received without objection. There was_ thus 
a course of dealing which was substituted by tacit consent for literal perform- 
ance. At to that requirement of the warranty, there has been a waiver of the 
forfeiture. 

In each action the judgment should be affirmed, with costs. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgments affirmed. 
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FIRST INV. CO. v. VULCAN UNDERWRITERS OF THE NORTH BRITISH 
& MERCANTILE INS. CO. 
Supreme Court of Oregon. July 2, 1929. 
278 Pacific Reporter 967. 
INSURANCE—INSURED COULD RECOVER FOR LOSS OF NET RENT- 

ALS ONLY FROM DATE OF FIRE TO TIME WHEN BUILDING 

COULD REASONABLY HAVE BEEN RESTORED. 

Where insured, under policy covering loss of net rentals of building, was 
prevented by municipal ordinance from reconstruction of upper stories of build- 
ing after destruction by fire, it was entitled only to recover against insurer for 
loss of net rentals from date of fire to time when, in exercise of reasonable 
diligence, building could have been restored in substantially the same condi- 
tion as when destroyed by fire. 

(For other cases, see Insurance, Dec. Dig. § 507.) 

Department 2. 

Appeal from Circuit Court, Multnomah County; J W. Knowles, Judge. 

Action by the First Investment Company against the Vulcan Underwriters 
of the North British & Mercantile Insurance Company. Judgment for plain- 
tiff, and defendant appeals. Reversed and remanded for a new trial. 

J. C. Veazie, of Portland (Veazie & Veazie, of Portland, on the brief), 
for appellant. 

John H. Hall, of Portland (John Hubert Hall, of Portland, on the brief), 
for respondent. 

BELT, J. This is an action on an insurance policy in the amount of $8,300, cover- 
ing loss of net rentals of a building located at the corner of Fourth and Yam- 
hill streets in the city of Portland. The policy issued by the defendant com- 
pany contained the following stipulation: 

“It is understood and agreed that this policy is intended to cover the loss 
of net rental income from rented portions of the building above described, 
resulting from fire which renders such rented portions untenantable. 

“The net rental income, meaning thereby the amount of gross rental in- 
come less all expenses which, by reason of fire the insured is or may be re- 
lieved of, shall be estimated according to bona fide leases, contracts or agree- 
ments in force on the rented portions of the building at the time of fire. The 
amount of loss (if any) shall be estimated and computed upon the basis of the 
daily portion of the yearly net rental income derived from the rented portions, 
from the date of occurrence of the fire to the end of the period that would be 
required, with due diligence to restore with material of like kind and quality, 
the rented portions of the affected building, to the same tenantable condition 
as existed at the time of the fire; said period, in case of disagreement, to be 
determined by appraisement in the manner provided in the conditions of this 
policy ; such period shall’ not include such portion thereof as may be consumed by 
a strike or by any other delay resulting from causes not within the control either 
of the insurer or insured. 

“The amount of loss (if any) shall not be limited by the date of expiration 
named in this policy, but in no event shall this company be liable for more 
than the amount of this policy.” 

A fire occurred December 11, 1925, partially destroying the building. The 
second and third stories were damaged to such an extent that, under a muni- 
cipal ordinance of the city of Portland, permission to rebuild them was refused. 
The first story was, however, reconstructed and occupied by tenants of the 
plaintiff on March 21, 1926. The second story had been occupied by various 
tenants under unexpired leases varying in length of terms, one of which was 
for seven years and five months. 

In the court below the plaintiff successfully contended that, since it was 
prevented by municipal ordinance from reconstructing the upper stories, such 
Portion of the building was to be deemed totally destroyed, and that recov- 
ery could be had for loss of rentals which tenants would have been obliged to 
Pay under unexpired leases The insurance company insisted that the effect of 
the ordinance was immaterial, and it was liable only for net rentals for that 
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period of time which would have been consumed by plaintiff, in the exercise 
of reasonable diligence, in reconstructing the building in substantially the same 
condition it was in prior to the fire. As to the first story, the issue was sub- 
mitted to the jury as to what was a reasonable length of time in which to 
render the ground floor suitable for occupancy by tenants. Plaintiff said it 
reasonably required 100 days. Defendant said it ought to have been done in 
not to exceed 35 days. 

Verdict and judgment were had for plaintiff in the sum of $2,247.65, to- 
gether with interest thereon at 6 per cent. per annum from June 8, 1926. De- 
fendant appeals. 

The case was originally tried in the federal court, and was dismissed, be- 
cause, after elimination of rentals claimed under unexpired leases, the amount 
involved did not sustain jurisdiction. 

The precise question presented here, relative to extent of liability of the 
insurance company, was argued in the federal court. Judge Robert S. Bean, 
a jurist who would grace any bench, in passing on the question upon motion 
to strike certain parts of the complaint, said [32 F.(2d) ——]: 

“The defendant moves against such alleged causes of action on the ground 
that there is no statement in either of them as to the length of time which 
would be required to restore the affected parts of the building to the same 
tenantable condition as before the fire. The plaintiff insists that such an al- 
legation is unnecessary because the ordinance of the city prohibited the repair, 
and therefore the measure of its recovery is the rents which it would have received 
for the unexpired portion of the bona fide leases of the second story if it had not 
been damaged. In support of this position, reliance is had on a line of author- 
ities, of which Larkin y. Glen Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 
Am. St. Rep. 286; Rutherford v. Royal Ins. Co. (C. C. A.) 12 F.(2d) 880, 49 
A. L. R. 814, and Brady v. N. W. Ins. Co., 11 Mich. 425, are examples, holding 
that where a building covered by insurance against fire is so damaged by fire as 
to render it practically worthless without extensive repairs, and an ordinance 
of the city prohibits such repairs, recovery may be had for a total loss for the 
reason that the contract is presumed to have been made with reference to the 
existing ordinances, which enter into and become a part of it. 

‘But here the insurance was not on the building but the rentals thereof, 
and the contract provided the method by which the loss, if any, was to be as- 
certained, and that is the length of time from the date of the fire that would 
be required, with due diligence, to restore the rented portion of the building 
to the same tenantable condition as at the time of the fire 

“The construction of the contract is to be governed by the same principles 
as applicable to other contracts, and the language used given its ordinary mean- 
ing. There is no ambiguity in the language. It plainly provides the rule by 
which the damages are to be ascertained. The assured was not required to 
repair the building but whether it did or not the liability of the defendant is 
fixed by the contract, and that must govern. The case at bar is not readily 
distinguishable from Amusement Syndicate v. Milwaukee Mechanics’ Ins. Co, 
91 Kan. 67, 136 P. 941, Amusement Syndicate v. Prussian Nat. Ins. Co., 85 
Kan. 367, 116 P. 620, or Palatine Ins. Co. v. O’Brien, 107 Md. 341, 68 A. 484, 16 
Le Re. A. CS Fes. 


A careful consideration of the authorities leads us to the same conclusion 
reached by Judge Bean. Plaintiff was entitled to recover for loss of net rentals 
from date of fire to time when, in the exercise of reasonable diligence, the 
building could have been restored in substantially the same condition as when 
destroyed by fire. 

It will be noted that the insurance policy expressly provides that the com- 
pany will not be liable for loss of rentals during such period “as may be con- 
sumed by a strike or by any other delay resulting from causes not within the 
control either of the insurer or the insured.” A similar clause was under con- 
sideration in Palatine Ins. Co. v. O’Brien, supra, and the court said: 5 

“Had there been no other provision in the policy, any loss of rent occasioned 
by the action of the city authorities in delaying the rebuilding of the premises 
would have been recoverable under the policies; but the clause which we have 
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transcribed expressly forbids such a recovery. The jury, therefore, should have 
been instructed that the plaintiff could not recover for rent for the time she 
was prevented from rebuilding by the action of the city.” 

The construction of the policy urged by respondent, if adopted, might re- 
sult in absurdity. What if plaintiff, in lieu of the building destroyed by fire, 
had erected a ten-story concrete building of an entirely different type from the 
original structure and had succeeded in obtaining tenants? Could it collect 
rentals earned by the new building and in addition thereto hold the company 
liable for net rentals which would have been earned under an unexpired lease 
for thirty or forty years? The position of respondent will not stand analysis. 

We think the court properly submitted to the jury the question as to 
whether the defendant company was estopped by its conduct from asserting 
oa plaintiff had not commenced action within the stipulated time from date 
of fire. 

Since the case was tried upon the wrong theory and upon what we believe 
to be an erroneous construction of the policy, it follows that the judgment 
is reversed and the cause remanded for a new trial. 

Coshow, C. J., and Bean, J., concur. 

Brown, J., absent. 


HOME INS. CO. OF NEW YORK v. PUCKETT. (No. 3687.) 
Court of Civil Appeals of Texas. Texarkana. May 16, 1929. 
Rehearing Denied May 30, 1929. 
17 Southwestern Reporter(2d) 849. 

1. INSURANCE—PROVISION FOR FORFEITURE OR SUSPENSION FOR 
NONPAYMENT OF PREMIUMS WHEN DUE IS FOR BENEFIT OF 
ISURANCE COMPANY, AND MAY BE WAIVED. ; 

A provision in insurance policy for punctual payment of premiums and for- 
feiture or suspension of insurance on nonpayment when due is for benefit of in- 
surance company, and may be waived. 

(For other cases, see Insurance, Dec. Dig. § 372.) 


2, INSURANCE—INSURER WAIVED FORFEITURE BY RETAINING 

OVERDUE PREMIUM AND SENDING ADJUSTER. 

Finding that insurance company was estopped by waiver to assert enforcement 
of conditions in cyclone policy that, on nonpayment of premium installment at 
maturity, company would not be liable for loss during default, and that policy 
should lapse until payment of delinquent installment, cannot be set aside, where 
company received and kept premium which was paid after date due and after date of 
loss and sent an adjuster and never tendered money until after court action. 

(For other cases, see Insurance, Dec. Dig. §§ 392[1], 397.) 

Appeal from Hunt County Court; N. E. Peak, Judge. 

Action by W. A. Puckett against the Home Insurance Company of New York. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

Thompson, Knight, Baker & Harris, of Dallas, for appellant. 

Thos. W. Thompson, of Greenville, for appellee. 

Levy, J. This suit was by appellee upon a policy of insurance for $300 
against loss or damage by tornado or cyclone. On May 9, 1927, about 2 o’clock 
a. m., the property insured was totally destroyed by a cyclone. ‘That fact is 
without dispute. The policy was dated December 15, 1922, and was to run for 
a period of five years from the date thereof. The premium payable was $70.50, 
divided into five equal installments of $14.10, the first of which was paid in cash 
at the time the policy was issued, and the other four installments were to be- 
come due and payable on January 1 of each succeeding year through the life 
of the policy. The appellee promptly paid the first, second, and third installments 
when due. He did not pay the fourth and last installment on January 1, 1927, 
when it was due, but did pay the full amount thereof by draft after the date 
of the loss, upon demand therefor made by letter written by the special agent of 
the company. The special agent of the company had supervision of the company’s 
business in the territory in which this policy was issued, and authority to “look 
after the collections and adjustments” for the company. The draft was sent by 
the special agent to the home office in Chicago and was cashed, and in due course 
of mail the appellee received from the company’s home office his note marked 
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“paid.” . The company kept the money some 2% months, and did not return or 
offer to return it until by tender upon trial of the case in January, 1928. 

The policy, as well as the note, contained a provision that in case of non- 
payment of any one of the installments, at maturity thereof, the company would 
not be liable for loss during such default, and that the policy should lapse until 
payment of such delinquent installments to the company, but to be revived upon pay- 
ment of all installments due. The stipulations of the note reflect the intention that, 
upon the happening of the loss of the insured property, the urfpaid installments 
should not thereafter be payable. 

[{1, 2] The judgment in favor of appellee was based upon estoppel by waiver. 
It is believed that there is evidence going to support the trial court’s conclusion 
that, under the doctrine of estoppel by waiver, the company had lost the right and 
was precluded from asserting the enforcement of the conditions contained in the 
policy. A provision for punctual payment of premiums, and forfeiture or sus- 
pension of insurance for the nonpayment when due, is for the benefit of the in- 
surance company and may be waived. Equitable Life Assur. Society of United 
States v. Ellis, 105 Tex. 526, 147 S. W. 1152, 152 S. W. 625; Globe Mutual Life 
Ins. Co. v. Wolff, 95 U. S. 326, 24 L. Ed. 387; 3 Joyce on Insurance, § 1353. The 
company received and kept the premium and sent an adjuster to the place, and 
never tendered the money back until after court action. In view of these and the 
other circumstances appearing in the record tending to show notice of loss, the 
trial court’s finding may not be set aside. 

The judgment is affirmed. 


HENSLIN et ux. v. UNITED STATES FIRE INS. CO. (No. 21755.) 
Supreme Court of Washington. July 1, 1929. 
278 Pacific Reporter 702. 

1, INSURANCE—RECOVERY CANNOT BE HAD UNDER FIRE POLICY 
INSURING GOODS AT CERTAIN PLACE IF GOODS ARE MOVED 
ELSEWHERE WITHOUT INSURER’S CONSENT. 

Where policy of fire insurance provides that goods are covered only while 
they remain in place where they were when insured, no recovery can be had if 
they are moved elsewhere without consent of insurer. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


2. INSURANCE—CONDITION IN FIRE POLICY AGAINST REMOVAL OF 
INSURED. GOODS TO NEW LOCATION MAY’ BE WAIVED BY IN- 
SURER. 

Provision in fire insurance policy that goods are covered only while they re- 
main in place where they were when insured may be waived by insurer. 
(For other cases, see Insurance, Dec. Dig. § 372.) 

3. INSURANCE—INSURER, NOT SHOWN TO HAVE RECEIVED NOTICE 
OF REMOVAL OF HOUSEHOLD GOODS INSURED HELD, AS MAT- 
TER OF LAW. NOT LIABLE FOR LOSS AT NEW LOCATION. 
Where household goods insured under fire insurance policy covering goods 

while located at certain place were removed to different location at which time 

mortgagee secured attachment of mortgage clause and his conversation with agent 

did not show notice to insurer of removal of goods and consent of insurer to re- 

moval was not indorsed on policy, insurer, as matter of law, held not liable for loss 

at new location. 
(For other cases, see Insurance, Dec. Dig. § 327.) 


4. INSURANCE—IN ACTION UPON POLICY, INSURER’S DEFENSES 
MUST BE GIVEN EFFECT, IN ABSENCE OF WAIVER. 

In action upon fire insurance policy, insurer is entitled to plead any defense 
it may have, and such plea must be given effect, unless by its acts, or those of 
its duly authorized agents, it waived such defense before insured brought suit. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

5. INSURANCE—NO PRESUMPTION EXISTS THAT INSURANCE AD- 
JUSTER HAD AUTHORITY TO PERFORM DUTIES OTHER THAN 
THOSE PRESCRIPRED PV STATUTE AND THEREBY BIND INSUR- 
ER (Rem. Comp. Stat. § 7033). ; 
No presumption exists that insurance adjuster had authority to perform duties 
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other than those defined by Rem. Comp. Stat. § 7033, and therebv bind insurer from 
mere fact that adjuster was acting as such. 


(For other cases, see Insurance, Dec. Dig. § 92.) 


6. INSURANCE—INSURER NEGOTIATING FOR SETTLEMENT OF LOSS 
WITH KNOWLEDGE OF ACTS WORKING FORFEITURE RECOG- 
NIZES VALIDITY AND WILL BE BOUND IF INSURED IS INJUR- 
ED. 

Where insurer has knowledge of acts which work forfeiture of policy and 
enters into negotiations with insured in form of requests for proofs of loss, it 
thereby recognizes continued validity of policy and will be bound, if it has thus 
induced insured to incur expense under belief that loss will be paid. 

(For other cases, see Insurance, Dec. Dig. § 397.) 


7. INSURANCE—INSURER, THOUGH ADJUSTER REQUIRED ADDITI- 
ONAL PROOF OF LOSS, HELD NOT ESTOPPED TO INVOKE CON- 
DITION VOIDING POLICY OF GOODS INSURED WERE MOVED 
WITHOUT INSURER’S CONSENT (Rem. Comp. St. § 7033). 

Where insurance adjuster, whose only duty as defined by Rem. Comp. Stat. § 
7033, was to investigate fire, ascertain loss, and report findings to insurer, required 
additional proofs of loss as to value of each item destroyed, when and where pur- 
chased, and insured were not placed in a more disadvantageous position, nor did 
they forego any valuable right or change position to their prejudice in reliance 
upon additional proofs of loss, insurer was not estopped to invoke condition void- 
ing policy if insured goods were moved without its consent. 

(For other cases, see Insurance, Dec. Dig. § 396[6].) 

Tolman, J., dissenting. 

Department 2. 

Appeal from Superior Court, Pierce County; Ernest M. Card, Judge. 

Action by Fred W. Henslin and wife against the United States Fire Insurance 
Company. Judgment for defendant, and plaintiffs appeal. Affirmed. 

Ralph Woods, of Tacoma, for appellants. 

Bates & Peterson and R. C. Carlson, all of Tacoma, for respondent. 

Mitiarp, J. A standard form fire insurance policy for a term of three years, 
issued by defendant through R. E. Anderson & Co., its Tacoma agent, to plaintiffs 
September 9, 1925, provided that the household goods of the plaintiff were insured 
against loss or damage by fire only while situated in a dwelling house at 4205 
McKinley avenue in the city of Tacoma. One of the conditions recited in the 
policy is to the effect that no privilege or permission affecting the insurance under 
the policy shall “exist or be claimed by the insured” unless indorsed in writing 
upon or attached to the instrument evidencing the contract of insurance. On 
July 10, 1926, plaintiffs removed their household goods to their new home at Span- 
away, approximately six miles distant from Tacoma. Becoming indebted at that 
time in the sum of $100 to a firm of Tacoma realtors, the plaintiffs gave to the 
firm their note therefor, secured by a mortgage on the insured goods. The note 
was transferred to one of the firm’s salesmen, George W. Carson, who on or 
about July 19, 1926, delivered the insurance policy to the defendant’s Tacoma 
agent for the purpose, he testified, “to have my mortgage clause put on and to 
transfer the policy.” He took the policy “to the office of R. E. Anderson & Com- 
pany and said, ‘I wish to have a mortgage rider placed on this, they have moved 
out on the Mountain Road near Spanaway.’” On September 27, 1927, 14 months 
later, the insured goods were destroyed by fire. Plaintiffs then discovered that 
permission had not been indorsed upon the policy for removal of the goods to the 
new location. Proofs of loss having been made and payment refused, plaintiffs 
commenced an action upon the policy. At the close of plaintiffs’ case, defendant’s 
challenge to the sufficiency of the evidence was sustained, the jury discharged, and 
— entered dismissing the action. Plaintiffs have appealed from that judg- 

nt. 

One of the grounds urged by appellants as entitling them to a recovery upon 
the policy is that the condition requiring indorsement upon the policy of the con- 
sent of respondent to change of location of the insured goods was waived by the 


gram when with knowledge of the removal it attached to the policy the mort- 
Sage clause. 
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[1] We are committed to the general rule that, where a policy of fire in- 
surance, as in this instance, provides that the goods are covered only while 
they remain in the place where they were insured, no recovery can be had 
if they are moved elsewhere without the consent of the insurer. 

“An insurance company has the right to determine for itself what prop- 
erty it will insure and at what place it will insure it, and to provide that the 
policy shall become void if the property is removed from the designated place 
without its consent. This policy provides, in unmistakeable terms, that the 
property described therein is insured only while at the designated location, 
unless otherwise provided by agreement endorsed thereon; and, clearly, such 
a condition’ is of the essence of the contract and the court can not hold that 
it covers the property elsewhere without making a new contract for the par- 
ties.” Johnson v. Franklin Insurance Co., 90 Wash. 631, 156 P. 567. 

[2] We are not inclined to disagree with the authorities holding that an 
insurer may be precluded by estoppel from asserting conditions of an insurance 
policy. True, there may be a waiver of the condition against the removal of 
insured goods to a new location. But what were the acts of respondent upon 
which appellants rely as raising an implied waiver or estoppel? 


[3] George W. Carson, the mortgagee of the insured personalty, testified 
that he handed the policy to a clerk or respondent’s agent and told her: “I 
wish to have a mortgage rider placed on this, they have moved out on the 
Mountain Road near Spanaway.” He does not remember whether the rider 
form was prepared and attached to the policy in his presence and the policy 
then returned to him, or whether it was transmitted to him later by mail. He 
further testified, “I don’t remember the conversation at all; they just took the 
policy. * * * They said they would return the policy either by mail or per- 
son, I have forgotten which.” The policy was retained in Carson’s possession 
until the insured goods were burned. He did not, nor did the appellants, ex- 
amine or read the policy subsequent to its return to Carson by respondent's 
agent and prior to the loss of the goods by fire. The person to whom Carson 
delivered the policy had authority as assistant secretary of respondent’s agent 
to prepare and attach indorsements consenting to removal of insured goods 
from one location to another, and she was also empowered to indorse mort- 
gage clauses upon the insurance contracts and perform like duties for the re- 
spondent. Her signature as assistant secretary to respondent’s agent appears 
upon the policy issued to the appellants and also upon the mortgage rider attached 
thereto at the request of the mortgagee, Carson. The indorsement is type- 
written upon a standard form and discloses that the rider is dated July 19, 
1926, and attached to policy No. C-2419781 of the respondent issued to appel- 
lants. Further information appears upon the face of the indorsement form as 
to the dates of the commencement and expiration of the policy, the amount 
of insurance, and the old premium rate. The spaces for new rate, extra pre- 
mium and return premium were not overlooked, as the clerk who prepared the 
indorsement drew a typewritten line through the spaces indicating that the rate 
was the same, and that no extra or return premium was payable The type- 
written recital protecting Carson’s interest as mortgagee is as follows: “Loss, 
if any, subject however to all the terms and conditions of this policy, is hereby 
made payable to George W Carson.” 


Nothing appears upon the face of the policy or of the mortgage rider indi- 
cating that the location of the insured property had been changed. The only 
evidence before us that the respondent was ever advised of the removal of the 
insured goods, or that request was made to indorse on the policy the change 
of location of the household effects is the casual remark of Carson: ‘They have 
moved out on the Mountain Road near Spanaway.” When Carson gave his 
name to respondent’s agent and requested that a mortgage rider be attached 
to the policy he should have definitely requested the indorsement of change 
of location of the insured property. It is manifest that, though he made the 
statement that appellants had moved, the clerk did’ not hear him. The only 
reasonable assumption is that, had the assistant secretary, undoubtedly an em- 
ployee of considerable insurance experience, been informed of the change ot! 
location, she would have done one of two things—indorsed or refused to indorse 
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upon the policy consent to removal of the goods. If the former, she would have 
required payment of the additional premium on the insurance. The rate of in- 
surance on appellants’ household effects would have been 75 cents a hundred 
in Spanaway as compared to 35 cents in Tacoma. The negligence of appellants 
in removing the goods to Spanaway prior to obtaining respondent’s consent to 
the removal and Carson’s negligence in not clearly requesting respondent to 
indorse removal clause upon the policy may not be imputed to respondent. It 
is manifest that the assistant secretary of respondent’s agent prepared for Car- 
son all that he requested, or at least all that she understood he requested. There 
is neither evidence nor reasonable inference from evidence that the respondent 
ever knew that appellants had removed the insured goods from Tacoma. The 
policy as written does not cover property at its new location; and the respond- 
ent is not concluded by any acts or admissions from asserting that the policy 
does not cover the property at Spanaway. To hold otherwise would be to write 
a new contract for the parties. 


[4-7] Appellants next contend that the respondent, with knowledge that the 
goods were destroyed in a place other than the one in which they were situated 
when originally insured, by requiring additional proofs of loss, is estopped to 


invoke the condition voiding the policy if the insured goods are moved without 
its consent. 


The property was destroyed by fire September 27, 1927. The respondent was 
immediately notified of the loss, and its adjuster in his investigation visited 
the scene of the fire. Proofs of loss submitted by appellants November 23, 
1927, apprised respondent for the first time that the insured property had been 
removed from Tacoma to Spanaway. On or about January 1, 1928, appellants, 
in compliance with the request dated December 8, 1927, of the respondent’s ad- 
juster, made additional proofs of loss. ‘The adjuster’s letter reads as follows: 
“In your detail report of the furnishings destroyed, which you have furnished 
me, the detail list is apparently at cost price per article. This doesn’t fully com- 


ply with your policy requirements. You failed to give us the amount that you 
claim under each item, being its value at the time of the loss. In this same 


connection will your furnish us with the date of the purchase of each article as 
far as possible and where it was purchased?” 


Payment of the insurance not having been made, the appellants commenced 
this action, alleging that the agent of respondent on July 19, 1926, orally prom- 
ised that the policy of insurance would cover appellant’s household goods at 
the new location. By answer respondent denied the allegation and as an affirmative 
defense pleaded the condition voiding the policy if the goods were removed with- 
out its written consent. 

Respondent was entitled to plead any defense it may have had to this ac- 
tion, and such plea must be given effect, unless by its acts, or those of its duly 
authorized agents, it waived such defense before appellants brought suit. 


We cannot agree with the contention of the appellants that the request 
of the adjuster for completion of the proofs of loss misled the appellants or 
caused them to change their position or in anywise injured them. The action 
of the adjuster in requiring completion of the proofs by having appellants state 
the value of each item destroyed, date of purchase, and where purchased, does 
not operate to estop respondent from defending this action on the ground that 
the contract had been voided by appellants’ breach of the removal condition. 
The adjuster’s duty and the extent of his authority were to investigate the fire, 
ascertain the loss sustained by appellants, and to report his findings to the 
respondent. Section 7033, Rem. Comp. Stat., defines an adjuster and his duties 
as follows: “‘Adjuster’ or ‘Insurance Adjuster’ is a person, copartnership or 
corporation who undertakes to ascertain and report the actual loss or damage 
to the subject matter of the insurance due to the hazard or peril insured 
against.” 


There is no evidence that the adjuster had authority to waive any of respon- 
dent’s rights or to admit or to deny its liability. As we said in Manheim v. 
Standard Fire Ins. Co., 84 Wash. 16, 145 P. 992: “The statute having defined 
the duties of an adjuster, no presumption that he had authority to perform 
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other duties and thereby bind the respondent can arise from the mere fact that 
he was acting as an adjuster.” 

The implied waiver or estoppel on which appellants rely did not result in 
any loss to them. The general rule laid down in 14 R. C. L. 1197 that “* * * 
when an insurance company has knowledge of acts which work a forfeiture, 
and yet enters into negotiations with the insured in the form of request for 
proofs of loss, it thereby recognizes the continued validity of the policy and 
will be bound, if it has thus induced the insurer to ‘incur expense under the 
belief that the loss will be paid,’” is discussed in Bankers’ Trust Co. v. Ameri- 
can Surety Co., 112 Wash. 172, 191 P. 845, and the cases bearing thereon are 
reviewed. Judge Mackintosh, speaking for the court, said: “Throughout all 
these cases the point is emphasized that the implied waiver must have resulted 
in some loss to, or expenditure by, the insured which would make it inequitable 
for the insurer to now deny its waiver. It therefore becomes necessary * * * 
to determine whether, * * * admitting that the insurance company by its con- 
duct impliedly waived the provision of the policy * * * by that act it had 
caused the appellant to incur expense or suffer loss.” 

In that case, as in the case at bar, nothing was done which placed the 
appellants in a more disadvantageous position than they would have occupied 
had there been no purported waiver and appellants have not forgone any 
valuable right or changed their position to their prejudice in reliance upon the 
acts of the respondent. 

“Ordinarily a waiver is an intentional release of some right, and it is gene- 
rally held that provisions of this character in insurance policies are deemed to 
be waived only when an intention to waive is apparent, or where the conduct 
of the company is inconsistent with an intention to declare a forfeiture, or has 
placed the other party at a disadvantage, or gained for itself an advantage which 
it should not in justice and good conscience be permitted to assert.” Elhart 
v. Pacific Mutual Life Ins. Co., 47 Wash. 659, 92 P. 419. 

The other assignments of error have been considered. They do not war- 
rant reversal of this cause. The judgment should be, and it is affirmed. 

Main, French, and Parker, JJ., concur. 

Tolman, J. The matters mentioned, together with other things shown to 
have occurred which are not mentioned, in my judgment were sufficient to take 
the issue of waiver to the jury. I therefore dissent. 
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UNITED STATES FIDELITY & GUARANTY CO. v. McCARTHY. 
Circuit Court of Appeals, Eighth Circuit. March 9, 1929, 
Rehearing Denied, with Modifications, June 17, 1929. 

No. 8261. 

33 Federal Reporter (2d) 7. 

2, INSURANCE—CONTRACTS OF INSURANCE, IF UNAMBIGUOUS, ARE 
TO BE UNDERSTOOD ACCORDING TO THE PLAIN, ORDINARY, 
AND POPULAR SENSE OF THEIR TERMS. 

Contracts of insurance, like other contracts, are to be construed according to 
sense and meaning of terms, and, if clear and unambiguous, their terms are to be 
understood in their plain, ordinary, and popular sense. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. JUDGMENT—JUDGMENT FOR RECOVERY FOR CONTINUOUS TO- 
TAL DISABILITY UNDER INDEMNITY ACCIDENT POLICY HELD 
NOT CONCLUSIVE THAT TOTAL DISABILITY CONTINUED 
THROUGHOUT PERIOD FOR WHICH RECOVERY WAS SOUGHT IN 
SECOND SUIT. 

Judgment on an indemnity accident policy for period of continuous total dis- 
ability measured by accrued weekly payments as provided by policy held not conclu- 
sive in a subsequent suit for further period of continuous total disability nor that 
total disability found to exist in the former period continued throughout the subse- 
quent period covered by the second suit. 

(For other cases, see Judgment, Dec. Dig. § 725[6].) 


4. INSURANCE—WHETHER INJURY TO SURGEON’S HAND CONSTI- 
TUTED TOTAL DISABILITY FOR PERIOD IN SUIT HELD FOR 
JURY. 

In action under indemnity accident policy, direction of verdict for continuous 
total disability of surgeon for entire period covered by complaint held error, the 
question whether injury to plaintiff’s hand precluded him from performing any 
substantial part of surgeon’s duties being peculiarly for jury. 

(For other cases, see Insurance, Dec. Dig. 668[13]) 

Appeal from the District Court of the United States for the Southern District 
of lowa; Charles A. Dewey, Judge. 

Action by Wilton McCarthy against the United States Fidelity & Guaranty Com- 
pany. Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

James C. Davis and Jesse A. Miller, both of Des Moines, Iowa (James C. 
Davis, Jr., and Frederic M. Miller, both of Des Moines, Iowa, on the brief), for 
appellant. 

C. S. Bradshaw, of Des Moines, Iowa (W. B. Sloan and W. C. Strock, both 
of Des Moines, Iowa, on the brief), for .appellee. 

Before Kenyon, Circuit Judge, and Johnson and McDermott, District Judges. 

Kenyon, Circuit Judge. Prior to January 1, 1903, appellee was engaged in the 
general practice of medicine and surgery, and subsequent thereto exclusively in the 
practice of surgery in the City of Des Moines, Iowa, and the surrounding country 
tributary thereto. 

On the 15th day of April, 1921, he applied to appellant for an indemnity acci- 
dent policy, which was issued the same day, and the first annual premium of 
$741.60 paid. It provided for a weekly accident indemnity of $250 for total dis- 
ability and a lesser amount for partial disability. 

On December 6, 1922, while the policy was in force, the second annual premium 
on the policy having been paid, appellee was injured by falling on the sidewalk 
leading from the street to his house. He was carrying a glass jar, which was broken 
in the fall, and in some manner his right hand and wrist were cut and lacerated, and 
the median nerve was severed, resulting in serious impairment of the hand. 

_ Appellant paid an indemnity for total disability under the policy at the rate of 
$250 per week for a period of one year after the injury amounting to $13,000. There- 
after it denied further liability. 

In 1924 appellee brought suit on the policy for recovery of accrued indemnity 
for continuous total disability. This suit was tried in the United States District 
Court for the Southern District of Iowa, in December, 1925, having been removed 
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from the state court. Judgment was recovered for $26,077.69 based upon continuous 
total disability for the period from December 6, 1923, to October 22, 1925. Appel- 
lant paid this judgment. Appellee continued to file proofs of loss at more or less 
irregular periods, and appellant continued to deny liability. 

The present action was brought in October, 1926, to recover indemnity for al- 
leged total disability accruing under the same policy involved in the first suit. 
Amendments to the complaint were subsequently filed under which the period of 
time for which indemnity was sought was from October 22, 1925, to February 23, 
1928. Appellee pleaded the proceedings in the former action as an estoppel pre- 
venting relitigation of all the issues tried and determined in that suit. Appellant 
denied the estoppel, and pleaded that appellee’s disability was not total, but partial. 
At the conclusion of the evidence, which consisted on the part of appellee of all 
the proceedings in the former case (these being introduced and admitted on the 
question of former adjudication) and also other evidence on the part of both ap- 
pellee and appellant of physicians, experts, and others, both parties moved the court 
for an instructed verdict, appellant reserving in its motion the right to submit the 
case to the jury, if said motion was overruled. 

The court instructed a verdict for appellee for the full amount claimed, and 
judgment was entered on the verdict for $32,641.55. 

Appellee’s motion to direct verdict was based on the theory that each and every 
fact essential to his recovery in the case had been so established that reasonable 
minds could not differ as to his right to recover, and, further, that in the former 
action he was adjudicated to be totally disabled, as defined by the terms of the 
insurance contract, and that no evidence had been introduced to warrant a finding 
of improvement in his condition or any lessening of his disability since the date of 
the previous adjudication, and that, in the absence of any such showing, appellant 
was estopped by the former judgment from questioning his total disability. 

The main bone of contention in the controversy is apparent and sharp, viz. the 
effect of the judgment in the former trial. : 

The complaints in both cases are quite similar. There is one marked difference, 
'n that the period of claimed continuous total disability in the present action covers an 
entirely distinct period of time. 

The answer of appellant in this case is somewhat more extended than in the 
former one. It attempts to make new issues on the question of continuous total 
disability. It is more detailed, and there are new matters pleaded relating to the 
ability of appellee to perform substantial dutiese of his profession. New witnesses 
were introduced on the trial, and appellant urges that the present case is based on a 
new cause of action covering an entirely different period of time than that covered 
by the first case, and that in this case the “continuous total disability” of the ap- 
pellee can be litigated without reference to the former action. 

Whatever may have been the theory in the trial court as to res judicata or 
judgment by estoppel, it is admitted in this court that the strict doctrine of res 
judicata is not applicable, as it is conceded that this action is a different cause of 
action from the former one. Counsel for appellee say in their printed brief: “The 
present case involves an entirely new and distinct cause of action from that em- 
braced in the former suit and, therefore, there could not possibly be a strict bar of 
res adjudicata. It (former judgment) was offered by appellee and treated by the 
court below simply as an element of evidence.” Again: “Appellee has at all times 
recognized perfectly that the present suit for indemnity, for the period between 
October 22, 1925, and February 23, 1928, is a distinct cause of action from that 
embraced in the former suit for the period between December 6, 1923, and October 
22, 1925. There is no need of harping on that subject. Counsel agree perfectly, and 
so did the trial court. It is a distinct cause of action.” These statements in 
appellee’s brief that this is a distinct cause of action from that embraced in the 
former suit accord with our judgment, and the case will be so considered. 


[1] The law as to estoppel by judgment is well settled and plain. Difficulty oft- 
times arises in its application to particular facts. From the early case of Cromwell 
v. County of Sac, 94 U. S. 351, 353, 24 L. Ed. 195, where the court said: “But where 
the second action between the same parties is upon a different claim or demand, the 
judgment in the prior action operates as an estoppel only as to those matters in is- 
sue or points controverted, upon the determination of which the finding or verdict 
was rendered. In all cases, therefore, where it is sought to apply the estoppel of a 
judgment rendered upon one cause of action to matters arising in a suit upon a 
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different cause of action, the inquiry must always be as to the point or question 
actually litigated and determined in the original action, not what might have been 
thus litigated and determined. Only upon such matters is the judgment conclusive 
in another action,” down to the case of Baltimore Steamship Co. v. Phillips, 274 U. 
S. 316, 319, 47 S. Ct. 600, 602 (71 L. Ed. 1069), where the court said: “But if the 
second case be upon a different cause of action, the prior judgment or decree op- 
erates as an estoppel only as to matters actually in issue or points controverted, 
upon the determination of which the judgment or decree was rendered,” the enun- 
ciations of the Supreme Court on the subject have been clear. We quote from a 
few of the many cases where tests have been laid down by which to determine what 
is concluded by a former judgment. 

In Radford v. Meyers, 231 U. S. 725, 730, 34 S. Ct. 249, 250 (58 L. Ed. 454), 
the court said: “As the suit in the Michigan court was not upon the identical cause 
of action litigated in the United States Circuit Court the estoppel operates only as 
to matters in issue or points controverted and actually decided in that suit.” 

In Bates v. Bodie, 245 U. S. 520, 526, 38 S. Ct. 182, 184 (62 L. Ed. 444, L. R. A. 
1918C, 355), the court said: “And this court has established a test of the thing ad- 
judged and the extent of its estoppel. It is: * * * If the second action was upon 
a different claim or demand, then the judgment is an estoppel ‘only as to those mat- 
ters in issue or points controverted, upon the determination of which the finding or 
verdict was rendered.’ ” 

In United Shoe Machinery Corporation et al. v. United States, 258 U. S. 451, 
459, 42 S. Ct. 363, 366 (66 L. Ed. 708) the court said: “In other words, to determine 
the effect of a former judgment pleaded as an estoppel, two questions must be 
answered: (1) Was the former judgment’ rendered on the same cause of action? 
(2) If not, was some matter litigated in the former suit determinative of the 
matter in controversy in the second suit? To answer these questions we 
must look to the pleadings making the issues, and examine the record to 
determine the questions essential to the decision of the former controversy.” 
See, also, on the general subject of the law Russell v. Place, 94 U. S. 606, 
24 L. Ed. 214; Nesbit v. Riverside Independent District, 144 U. S. 610, 12 S. Ct. 746, 
36 L. Ed. 562; New Orleans v. Citizens’ Bank, 167 U. S. 371, 17 S. Ct. 905, 42 
L. Ed. 202; Southern Pacific R. Co. v. United States, 168 U. S. 1, 18 S. Ct. 18, 42 
L. Ed. 355; Mitchell v. First National Bank of Chicago, 180 U. S. 471, 21 S. Ct. 
418, 45 L. Ed. 627: Fayerweather v. Ritch, 195 U. S. 276, 25 S. Ct. 58, 49 L. Ed. 
193; Virginia-Carolina Chemical Co. v. Kirven, 215 U. S. 252, 30 S. Ct. 78, 54 L. 
Ed. 179; Troxell v. Del., Lack. & West. R. Co., 227 U. S. 434, 33 S. Ct. 274, 57 L. 
Ed. 586; Hartford Life Ins. Co. v. Ibs, 237 U. S. 662, 35 S. Ct. 692, 59 L. Ed. 1165, 
L. R. A. 1916A, 765; Myers v. International Trust Co., 263 U. S. 64, 44 S. Ct. 86, 
68 L. Ed, 165: United States v. Moser, 266 U. S. 236, 45 S. Ct. 66, 69 L. Ed. 262. 

In National Surety Co. v. Jenkins (C. C. A.) 18 F.(2d) 707, 710, this court 
said: “Since the National Company seeks relief in the instant case upon a different 
and distinct cause of action from the one asserted by it in the former suit, the 
judgment in the former suit is conclusive only as to such points or questions as 
were actually in issue and adjudicated therein.” See, also, Pittsburgh, C., C. & St. 
L. Ry. Co. et al. v. Keokuk & H. Bridge Co. (C. C. A.) 107 F. 781; Water, Light 
& Gas Co. v. City of Hutchinson (C. C. A.) 160 F. 41,19 L. R. A. (N. S.) 219; 
Fitch v. Stanton Tp. et al. (C. C. A.) 190 F. 310; Irving Nat. Bank v. Law (C. 
C. A.) 10 F.(2d) 721. 

_ ..In2 Freeman on Judgments, § 692, it is stated, “A judgment is a conclusive ad- 
judication of every matter both of law and fact the determination of which is es- 
sential to support it.” See, also, 34 C. J. § 1283. 


_ . Whether we say a former judgment is an estoppel as to those matters actually 
in issue and there determined—or as to the matters conclusively established essen- 
tial to the judgment, or “that some right, question of fact in dispute between par- 
ties has been judicially determined,” the legal thought is the same, viz.; that, where 
the second action between the same parties is upon a different and distinct cause 
of action, the judgment in the prior case is conclusive only as to those matters, 
questions, and issues litigated and determined in the previous action. They cannot 
again be litigated between the same parties, in the absence of modification or reversal 
of the judgment. Evidentiary facts are not issues—they are merely the means by 
which the end is attained. The matters in issue, which are concluded by the judg- 
ment, are the ultimate facts as developed by the pleadings and the evidence. From 
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Smith v. Town of Ontario (C. C.) 4 F. 386, 390, 18 Blatchf. 454, 457, we quote on 
this subject; “The matter in issue has been defined in a case of leading authority 
as ‘that matter upon which the plaintiff proceeds by his action, and which the de- 
fendant controverts by his pleading.’ King v. Chase, 15 N. H. 9 [41 Am. Dec. 675]. 
The issues presented by the pleadings may be modified by the proceedings upon the 
trial, as where a defense is withdrawn from consideration, or where a count in 
declaration is abandoned. However this may be, the matter in issue or the point in 
controversy is that ultimate fact or state of facts in dispute upon which the verdict 
or finding is predicated.” This case, together with King v. Chase, 15 N. H. 9, 41 
Am. Dec. 675, is referred to with apparent approval in Reynolds v. Stockton, 140 U. 
S. 254, 270, 11 S. Ct. 773, 35 L. Ed. 464. 

[2] What were the matters in issue or points controverted upon the deter- 
mination of which the judgment in the former case was based? What was finally 
determined therein and ended? 

In answering these questions it must not be lost sight of that the action was 
one upon a written contract which limits and defines the rights of the parties. 
“Contracts of insurance, like other contracts, are to be construed according to the 
sense and meaning of the terms which the parties have used, and if they are clear 
and unambiguous, their terms are to be taken and understood in their plain, or- 
dinary, and popular sense.” Imperial Fire Ins. Co. v. Coos County, 151 U. S. 452, 
463, 14 S. Ct. 379, 381 (38 L. Ed. 231); Standard Life & Accident Ins. Co. v. Mc- 
Nulty (C. C. A.) 157 F. 224, 226. The contract of insurance provided indemnity for 
total and partial disability resulting from accidental bodily injury, and defined 
those terms. The following provisions thereof are of importance: 

“Total Loss of Time. Or, if ‘such injury’ shall not result in any of the losses 
mentioned in Schedule I, but shall cause continuous total disability, and prevent the 
Insured from date of accident, from performing any and every duty pertaining to 
his occupation, the Company will pay him the weekly Accident indemnity above 
specified, for the period of such disability. 

“Partial Loss of Time. Or, if ‘such injury’ shall from the date of accident or 
immediately following total disability, prevent the Insured from performing one or 
more material duties pertaining to his occupation, the Company will pay one-half of 
the above specified weekly Accident indemnity for the period of such continuous 
partial disability, but not to exceed a period of fifty-two consecutive weeks. Weekly 
indemnity will not be payable under the provisions of Schedule I except as therein 
stated.” 

* » * * x * 


“Weekly Indemnity Payable in Installments. 10. Upon request of the Insured 
and subject to due proof of loss all of the accrued indemnity for loss of time on 
account of disability will be paid at the expiration of each four weeks during the 
continuance of the period for which the Company is liable, and any balance remain- 
ing unpaid at the termination of such period will be paid immediately upon receipt 
of due proof.” 

It also provided for furnishing proofs of loss within 90 days of termination 
of period for which the company is liable and for medical examination of the 
insured when desired. It is admitted that appellee filed proofs of loss from 
time covering the period from October 22, 1925, to February 23, 1928. The petition 
in the former case stated: “Such disability has been total, complete and continuous 
since December 6, 1922, up to the present time, within the meaning of the Policy P 
D 23623, and has prevented plaintiff throughout such period of time,” etc. The court 
in its instructions to the jury recognized the importance of these periods of time 
provided by the policy, saying: 

“If you find that during all of the time the plaintiff seeks to recover indemnity 
for he was continuously totally disabled and prevented from performing any and 
every material and necessary duty pertaining to said occupation, then the plaintiff 
is entitled to recover indemnity at the rate of $250.00 per week during such dis- 
ability, and that would be $250.00 a week for the pertod of ninety-eight weeks. If, 
during the said time the plaintiff was able to perform any material or necessary duty 
pertaining to his occupation, then he was not totally disabled and cannot recover for 


total disability during any period that he could perform any such duty or duties.” 
(Italics ours.) 


There can be no question that the issue presented to the jury was as to total 
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disability for a particular period of time. “During said time,” “for the period,” 
“during any period,” says the court. The policy provided that payments were to be 
made at the expiration of each four weeks upon proper proofs of continuous total 
disability for a particular period. All this appellee recognized. Appellee’s motion 
for an instructed verdict in this case recognizes periods of time, and asks recovery 
“on installments of $250.00 weekly as same have accrued each and every week 
since October 22, 1925.” 

[3] The matters in issue determined and ended in the former case were: The 
issuance of the policy, payment of the premium, occurrence of the accident, the 
injury to the hand, that appellee was totally disabled from such injury under the 
terms of the policy for a period of time from December 6, 1923, up to the 22d day 
of October, 1925. Judgment could not have been rendered without determination of 
these matters. It was litigated and decided therefore in the former case that the 
injury to the hand had caused continuous, total disability for a certain period of 
time, and had prevented appellee “from performing any and every duty pertaining to 
his occupation” during that period. Total disability was an ultimate fact and issue— 
the condition of the hand an evidentiary fact. The evidence introduced in the 
former case did not establish permanent total disability, nor that total disability 
would continue over the period for which indemnity is claimed in this suit. The 
question litigated was continuous total disability during the period for which 
recovery was sought. The period of time covered in this case was then in the 
future. As the burden there was upon appellee to show continuous total disability 
for the period involved, the same burden rests upon him to show such continuous 
total disability for the period here involved, and the right under the terms of the 
policy is in the appellant to contest the question of such total disability for every 
period of time provided by the terms of the policy. 

Appellee admits that appellant may show a change as to disability brought about 
by new conditions, but insists that total disability was found in the former case upon 
the same facts and circumstances as are presented in the present suit, and that this 
question cannot be relitigated in a second suit upon evidence of the same character 
as in the former suit, and admits that the estoppel extends only to the facts as they 
existed at the time of the former judgment, and that new conditions may be shown 
which may affect the legal rights of the parties, but insists that, in the absence 


thereof, the facts will be presumed to continue as they were at the time of the 
former judgment. 


Appellee calls to the special attention of the court the opinions in Spaulding 
et al. v. Mutual Life Ins. Co., 94 Vt. 445, 111 A. 522, and Spaulding v. Mutual Life 
Ins. Co. of N. Y., 96 Vt. 67, 117 A. 376, as showing pertinent instances of the proper 
use and extent of the doctrine of estoppel by judgment. The former case refers 
with approval to the doctrine of Cromwell v. County of Sac, supra (page 351 of 
94 U. S.), on the subject at issue, and it is interesting to observe that in the latter 
case (96 Vt. 67, 73, 117 A. 376, 378) the court says: “It is not the finding of facts 
which constitutes an adjudication, but the conclusion of the court as to the effect of 
those facts determined as matter of law.” The rule announced in these cases is the 
same as that in the various federal cases to which reference has hereinbefore been 
made, viz., “It is only upon matters actually litigated and determined that the judg- 
a conclusive, where the causes of action are different.” 94 Vt. 445, 448, 111 
A. 522, 524. 

The case of New Orleans v. Citizens’ Bank, 167 U. S. 371, 17 S. Ct. 905, 42 L. 
Ed. 202, is the main reliance of appellee. The question involved was one of ex- 
emption of the banking corporation from certain taxation under a statute of 
Louisiana. This language there employed, “It follows, then, that the mere fact 
that the demand in this case is for a tax for one year and the demands in the ad- 
judged cases were for taxes for other years, does not prevent the operation of the 
thing adjudged, if, in the prior cases, the question of exemption was necessarily 
presented and determined upon identically the same facts upon which the right of 
exemption is now claimed,” would seem to give countenance to appellee’s position, if 
the circumstances and conditions considered were similar to those of the present case. 

However, this language must be viewed in connection with the facts of that 
case. It had been determined by previous judgments that, by virtue of a special 
charter from the state of Louisiana exempting the bank from taxes, there was no 
power to levy such taxes for certain years. The Supereme Court of the United 
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States held that such adjudication was binding in a subsequent action to collect 
taxes for a different year from those involved in the prior suit. Certainly there is a 
marked difference between a finding as to a tax exemption under a charter and a 
finding as to continuous total disability. One is a certain, fixed and completed 
matter; the other is dependent on such evanescent things as mental attitude, deter- 
mination, effort, and ingenuity. We do not think the case is at all controlling here. 


The position taken by appellee is that the disability, having been found to be 
total and continuous up to the 22d day of October, 1925, settles that question for 
all time, unless appellant can show to the contrary. In other words, that there is a 
presumption that a party once suffering total disability for a‘period of:time continues 
to be totally disabled for all time, and that any one claiming otherwise must prove 
the change. Total disability for the period of time involved in this suit is not 
settled by the judgment in the former suit, unless a presumption exists that such 
disability being established in that suit continues over the period for which recovery 
is sought in this suit. It is not quite clear from the record just what position coun- 
sel for appellee take on the question of presumption. In their brief it is stated: 
“But, talk of presumptions is all bosh. Appellee puts on affirmative testimony that 
neither is nor can be contradicted, to show that the disability does continue and, in- 
stead of improving, is really worse than at the time of the former judgment. He 
doesn’t rely on presumption:” However, appellee argues in his brief that, “in the 
absence of evidence to the contrary, the facts as they existed at the time of the 
former judgment will be presumed to continue.” Again it is stated: “The former 
judgment does not foreclose appellant’s right to try this case out fully. It is a new 
and distinct law suit.’ But, appellee alleges that in a former trial between the 
same parties, before a court of competent jurisdiction, he was adjudicated to be 
totally disabled under this same policy contract. In order to show that this is true, 
he offers the entire record of the former suit in evidence. That is conclusiye proof 
that this issue was once adjudicated. The adjudication applied only to the time 
of the former judgment, however, and the present suit is for a later period. Never- 
theless, the rule of law is that in the absence of evidence to the contrary, the facts 
as they existed at the time of the former judgment will be presumed to continue.” 
Also that the judgment in the former case “was offered in evidence in this case as 
an element of evidence.” It is obvious that some reliance is placed on the presump- 
tion that “proof of the existence at a particular time of a fact of a continuous 
nature gives rise to an inference, within logical limits, that it exists at a subsequent 
time.” 22 C. J. p. 86. Cleveland, C., C. & St. L. Ry. Co. v. Starks, 58 Ind. App. 341, 
106 N. E. 646; Yankton Nat. Bank v. Benson, 33 S. D. 399, 146 N. W. 582, Ann. 
Cas. 1916B, 1011. However, there is no inference that such fact will “continue to ex- 
ist for any definite period of time.” 16 Cyc. p. 1052. “The inference steadily dimin- 
ishes in force with lapse of time, at a rate proportionate to the quality of perman- 
ence belonging to the fact in question, until it ceases or perhaps is supplanted by a 
directly opposite inference.” 22 C. J. 87. In Wigmore on Evidence, § 437, it is 
said: “Whether the fact of a tree’s existence a year ago will indicate its continued 
existence today will vary according to the nature of the tree and the conditions of 
life in the region. So far, then, as the interval of time is concerned, no fixed rule 
can be laid down. The nature of the thing and the circumstances of the particular 
case must control.” 

In view of the provisions of the policy providing payment of indemnity for 
distinct periods of time of total disability and the right to the appellant to contest 
such payments and to investigate at any time such claimed continuous disability, if it 
is apparent that it was not the intention of the parties to the contract that total dis- 
ability established for one period should establish the same for a subsequent period. 
It was established by the judgment in the former case that appellee, during the 
period of time for which indemnity was sought, and at the termination thereof, did, 
by reason of the injury to his hand, suffer total disability under the terms of the 
policy; that is, was unable to perform any and every duty pertaining to his occupa- 
tion as a surgeon. . 

If appellee had introduced the record in the former case and rested, and appellant 
had introduced no evidence, certainly a court could not have told the jury that there 
was a presumption therefrom that the total disability there found would continue 
to exist over the period in suit. We do not think a presumption should be indulged 
that a highly educated, intelligent and healthy surgeon by virtue of an injury to his 





Acc. ] Business Men’s Assur. Co. of America v. Campbell 769 


hand such as is here shown could not practice any substantial part of surgery at any 
time in the future because it had been determined that for some particular period he 
could not so do. Disability is not entirely a physical matter. Will power and con- 
dition of mind enter into it. A person may be disabled today, and in a year from 
now, without any change in the physical condition, not be disabled. A one-handed 
man may not be able to perform surgery to-day, and in a year from to-day may 
have overcome to some extent his disability and be able to perform some part of the 
substantial duties of a surgeon. If appellee’s hand remains in the same condition 
for the years to come, it might be that he could do some surgical work, and it 
might be he could not. That is a question of fact to be determined for the period 
for which he seeks to recover indemnity. That his hand remains in the same con- 
dition is not conclusive that his disability also continues. Indemnity under the 
policy was for disability—not for injury to the hand. The question of any presump- 
tion is of little importance as a practical matter in this case. We have perhaps oc- 
cupied too much time with it in view of the statement in the brief of counsel for 
appellee that they do not rely thereon. 


We are satisfied that the claimed estoppel by judgment is not sufficient to estab- 
lish total disability for the period of time covered by this action. The ultimate fact 
in the previous suit as to disability was total disability during the period for which 
indemnity was sought. The ultimate fact here is total disability for an entirely 
separate and definite period of time. That question was not in issue, and could not 
have been litigated in the former action. Each case stands upon its own bottom. 

[4] The other question in the case urged by appellee is that the court, re- 
gardless of any question of estoppel, should have directed a verdict for him for the 
full amount claimed. The questions here involved seem to us to be peculiarly fact 
questions for a jury. Whether appellee as a result of the injury had suffered con- 
tinuous total disability, preventing him in the locality of his profession “from per- 
forming any and every duty pertaining to his occupation” during the period of time 
for which indemnity is asked, involves many questions. The fact that he may pos- 
sibly recover more for the disability caused by the injury to the hand than if he had 
lost the entire hand is of no moment in the construction of this contract of insurance, 
and is not material in this case. There is no maximum placed on the company’s 
liability for continuous total disability. It so wrote the contract. In view of our 
conclusion that it was error to direct a verdict for appellee and the probability of 
another trial, we refrain from expressing any opinion or discussing in any way the 
evidence in the case. For the same reason, any discussion of the proper interpreta- 
tion of the contractual definition of “total disability’ would be inappropriate. We 
are satisfied that under the record here presented both motions for an instructed ver- 
dict should have been overruled and the case submitted to the jury (appellant in 
its motion having reserved said right). The judgment is therefore reversed, and 
the case is remanded for proceedings in harmony with this opinion. 

Reversed and remanded. 


BUSINESS MEN’S ASSUR. CO. OF AMERICA v. CAMPBELL. 
Circuit Court of Appeals, Eighth Circuit. May 11, 1929. 
No. 8338. 
32 Federal Reporter (2d) 995. 


1. INSURANCE—QUESTION IN APPLICATION FOR ACCIDENT POLICY 
WHETHER LIFE, HEALTH, OR ACCIDENT COMPANY EVER RE- 
JECTED INSURED’S APPLICATION DID NOT’ REQUIRE DISCLOS- 
URE THAT LIFE INSURANCE COMPANY REJECTED HIS APPLI- 
CATION FOR LIFE POLICY. 


Question in application for accident insurance policy whether any life, health, 
r accident company ever rejected insured’s application held not to call for 
disclosure that life insurance company had rejected his application for a life 
policy; subject-matter in parties’ minds being accident and health policy, to 
which preceding questions related. 


(For other cases, see Insurance, Dec. Dig. § 300.) 


or ¢ 
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2. INSURANCE—AMBIGUOUS POLICY WILL BE CONSTRUED MOST 
FAVORABLY TO INSURED. 

In case of ambiguity, that construction of insurance policy will be adopted 
which is most favorable to insured. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. INSURANCE—APPLICANT’S FAILURE TO DISCLOSE FACTS NOT 
ASKED: ABOUT WILL NOT AVOID POLICY. 

In absence of fraud, failure of applicant for insurance policy to disclose 
facts, about which no questions are asked in application, will not avoid policy 
issued thereon. 

(For other cases, see Insurance, Dec. Dig. § 258.) 

4. INSURANCE—REJECTION OF APPLICATION FOR LIFE POLICY IS 
NOT MATERIAL AS MATTER OF LAW TO ASSUMPTION OF RISK 
IN ACCIDENT AND HEALTH POLICY. 

Rejection of application for life insurance policy is not material, as matter 
of law, to assumption of risk in policy insuring against loss from accident and 
sickness as separate and distinct risks; such risks being substantially different 
from that covered by life policy. 

(For other cases, see Insurance, Dec. Dig. § 300.) 

5. INSURANCE—ANSWER TO QUESTION WHETHER LIFE INSURANCE 
COMPANY EVER REJECTED INSURED’S APPLICATION HELD NOT 
MATERIAL TO RISK OF ACCIDENTAL DEATH. 

Answer to question in application for accident and health policy as to 
whether any life, health, or accident company ever rejected insured’s application 
held not material, as matter of law or fact, to risk of loss of life from bodily 
injuries effected execlusively through accidental means and not by disease; the 
two liability covenants not being purchased by one unapportionable consideration. 

(For other cases, see Insurance, Dec. Dig. § 300.) 


6. APPEAL AND ERROR—ERROR IN SUBMITTING QUESTION OF 
ESTOPPEL TO DENY VERITY OF ANSWERS IN APPLICATION FOR 
POLICY SUED ON AND INSTRUCTIONS RESPECTING EFFECT OF 
IMMATERIAL QUESTION AND ANSWERS AS FACTS HELD NOT 
REVERSIBLE ERROR, WHERE PLAINTIFF WAS ENTITLED TO 
INSTRUCTED VERDICT (28 USCA § 391). 

Errors in submission to jury of issue whether insurer was estopped to dispute 
verity of answers in application for accident policy sued on and instructions 
dealing with question whether life insurance company ever rejected insured’s 
application and negative answer thereto on basis of their effect as facts, after 
properly rejecting contention that they were material as matter of law, held not 
to warrant reversal of judgment for plaintiff entitled to instructed verdict, in 
view of Act Feb. 26, 1919 (28 USCA § 391). 

(For other cases, see Appeal and Error, Dec. Dig. §1170[9].) 

Appeal from the District Court of the United States for the Western Dis- 
trict of Missouri; Franklin E. Kennamer, Judge. 

Action by Georgia A. Campbell against the Business Men’s Assurance Com- 
pany of America., Judgment for plaintiff [31 F. (2d) 571], and defendant appeals. 
Affirmed. 

Solon T. Gilmore, of Kansas City, Mo. (John Gilmore, of Kansas City, Mo., 
on the brief), for appellant. 

Charles E. Feirich, of Carbondale, Ill. (Walter R. Mayne, of St. Louis, Mo., 


Ludwick Graves, of Kansas City, Mo., and Fordyce, Holliday & White, of St. 
Louis, Mo., on the brief), for appellee. 


Before Lewis, Circuit Judge, and Woodrough and McDermott, District Judges. 
Lewis, Circuit Judge. Appellee, plaintiff below, was beneficiary in an accident 
and health policy issued by defendant on June 8, 1920, to her husband, and she 
recovered the amount of indemnity therein named on account of his death by 
accident. The proof establishes beyond question that the accidental injuries 
received by the insured on October 4, 1925, resulted in his death on December 
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13, 1925; and plaintiff’s case was brought within the risk assumed by the insurer. 

But the answer pleaded that the policy was at all times null and void because 
of a false statement made by insured in his application for the policy. The 
application contained twenty-eight printed questions, and above them the printed 
statement: “I hereby apply for insurance in the Business Men’s Assurance 
Company of America, to be based upon the following statement of facts. The 
policy issued on this application is to take effect when received by me.” Follow- 
ing each question there was a blank space in which to write the applicant’s 
answer. Questions 23 and 28 and the answers thereto that were written in are 
as follows: 

“23. Has any life, health or accident company ever cancelled your insurance, 
rejected your application or refused to renew or reinstate you? No. 

“28. Have you read the foregoing answers and are they true and complete? 
Yes.” 

The applicant signed his name below the questions and answers. Defendant’s 
agent solicited the application, and when it was fully made up sent it to defend- 
ant. The policy was then issued and it contains a clause which recites: “This 
insurance is granted in consideration of the application therefor, a copy of which 
is attached hereto and made a part hereof.” 

Defendant’s answer to the complaint set out questions 23 and 28 and the 
answers thereto, and alleged that in issuing the policy it relied upon the facts 
stated in the application and believed them to be true, but that in truth and in 
fact the answer to question 23 was untrue, that in the year 1919 and prior to the 
time when insured made application for the policy sued on, he applied to the 
Metropolitan Life Insurance Company of New York City for a policy of life 
insurance and his application was in that year declined, said Metropolitan Com- 
pany refusing to issue to insured its policy of life insurance, that had insurer 
known at the time it issued its policy herein sued on that the answer to said 
question 23 was false and untrue it would not have issued its policy; and that it 
did not know the facts in that respect until after the death of insured. The 
proof shows that the Metropolitan company did refuse to’issue to insured a 
policy of life insurance in the year 1919 on the ground that its medical examina- 
tion of insured disclosed he had high blood pressure. Appellee insists rejection 
by the Metropolitan company was not shown, but we think it clear the proof, 
oral and documentary, coupled with section 638, tit. 28, U. S. Code (28 USCA 
$638) established the fact. A reply to defendant’s answer set up estoppel, in 
that, defendant’s agent requested insured to sign a blank application for the policy 
sued on, the agent saying he would fill in the answers from a prior application 
made by insured on which defendant had issued its policy to insured in 1918, that 
relying thereon insured did sign the appiication in blank, that the agent then 
filled in the answers as he found them in the prior application; and this estopped 
defendant to dispute their verity. 


Defendant did issue a policy to insured in 1918, in the same terms as the 
one sued on. He wrote in the answers to the thirty questions in the application 
for that policy with his own hand. He permitted that policy to lapse. Defend- 
ant’s agent went to insured’s store on June 1, 1920, and told insured he had 
come there to ask him to reinstate the lapsed policy. Insured consented to do so. 
There is conflict between the agent and the beneficiary in their testimony as 
to how the application for the policy sued on was made out. Mrs. Campbell, the 
beneficiary, testified her husband told the agent he was too busy at that time 
to attend to the matter, and the agent said if Mr. Campbell would give him the 
old policy, which contained the application for it, he would make out a new 
application, that her husband went to the safe, got the old policy with the 
attached papers and handed them to the agent, that at the request of the agent 
Mr. Campbell signed a new application, that the agent then sat down alone at a 
desk and filled up the new application, inserting therein the answers that had 
been made in the application for the prior policy. The same questions and 
answers are found in substance in both applications. The agent testified that 
he did write in all answers in the new application, but that he did so after read- 


ing each question to Mr. Campbell and that he then wrote down each answer, 
according to Mr. Campbell’s response. 
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[1-3] Appellant insists question 23 was a material inquiry to its determina- 
tion whether it would assume the risk, and the answer thereto being in part false 
the policy was void. The question is manifold, and it is not denied that the 
answer was true in all respects but one. It is claimed that the applicant in his 
answer to that question should have disclosed that the Metropolitan company 
had rejected his application for a life policy. But that inquiry was not embodied 
in the question. The claim is in reality one of concealment, rather than falsifica- 
tion. Culling from the whole question that part of it to which appellant says 
an affirmative answer should have been given we have this: “Has any life com- 
pany ever rejected your application?” Application for what? For a policy? 
Yes, impliedly. But what kind? The subject matter under consideration in the 
minds of both applicant and agent was an accident and health policy. The terms 
of the question tended to impress that thought; and several questions preceding 
related only to accident and health policies. We think we may assume,—at least 
it was not unreasonable for applicant to do so,—that some companies that issue 
life policies also issue accident and health policies. Nor were many other kinds 
of policies excluded—fire, burglary, etc. Was the applicant bound to answer 
as to all of these? The question did not direct the applicant’s attention to his 
request, if any, for insurance on his life, except as that might be included in an 
accident policy, as was done in A®tna Life Ins. Co. v. Moore, 231 U. S. 543, 34 
S. Ct. 186, 58 L. Ed. 356, and Prudential Ins. Co. v. Moore, 231 U. S. 560, 34 S. Ct. 
191, 58 L. Ed. 367. On the whole facts of the case it cannot be maintained that 
any one, in making up the application, was guilty of trickery or deception. There 
was certainly no purpose to mislead or conceal on the part of Campbell or the 
agent. The question was propounded by defendant, and to say the least it is 
ambiguous in the respect now under consideration. The answer was true if by 
the inquiry it was intended to ask the applicant whether his application for an 
accident and health policy had ever been rejected by a life company. “The rule 
is settled that in case of ambiguity that construction of the policy will be adopted 
which is most favorable to the insured.” Mutual Life Ins. Co. v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. In the absence of 
fraud, the applicant’s failure to disclose facts about which no questions are asked 
will not avoid a policy. 32 C. J. p. 1272. 

[4] We do not believe the proposition that rejection of an applicant for a 
life policy is material as matter of law to the assumption of the risk in an accident 
and health policy, is sustainable. The risks are substantially different, and the 
facts which cause a rejection of the former may or may not increase the risk 
of the latter: and so it becomes a question of fact and not one of law. As said 
in Missouri State Life Ins. Co. v. Pater (C. C. A.) 15 F.(2d) 737, epileptic attacks 
strongly predispose to accidents. That fact increases the risk in both classes, — 
life and accident,—likewise as to many other ailments and infirmities; but many 
others do not. The Sixth Circuit, in Columbian Nat. Life Co. v. Harrison, 12 
F.(2d) 986, was in doubt where the false answer was in an application for a 
life policy and the later application was for an accident policy only; but ruled 
it was material as matter of law where the later application was for an accident 
and health policy, on the ground that the two liability covenants were not 
separable, being purchased by an unapportidnable consideration, and life risks 
and health risks being of like character. The two questions there propounded 
in a prior application for a life policy, both falsely answered in the negative, 
were: Had application ever been made for accident or life insurance and declined 
or rejected? and (second) cancelled or renewal refused or rejected? The court 
said: 

“In the suit on the health and accident policy No. 124,331, a verdict for the 
defendant should have been directed on account of the Mutual Benefit rejection 
[for life insurance]. It seems clear that, as to the materiality of the false 
answer in this particular, the case upon. this policy stands upon the same basis 
as if on a life insurance policy. The reasons which make such representations 
material to the risk of life insurance apply with full force to health insurance, 
and though this was a health and accident policy, and the recovery sought is 
solely under the accident provision, we see no way by which, from this point of 
approach, the policy may be valid for accident and invalid for health. The two 
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liability covenants are not separable; they are purchased by one consideration, 
which is not in any way apportionable. Hence, if the false answer avoided the 
health insurance, it necessarily avoided the accident insurance.” 

We do not think the principle there in mind can be applied to the facts in 
this case,—because, here the contractual assumption of the two risks was separate 
and distinct, as much so as if there had been a different contract executed for 
each. The insuring clause in the policy in this case reads thus: 

The insurer “hereby insures George A. Campbell, whose occupation is 
proprietor of grocery and whose beneficiary is Georgia A. Campbell (wife), 
against loss resulting from bodily injuries, effected directly, independently and 
exclusively of all other causes through accidental means (excluding suicide, volun- 
tary or involuntary, sane or insane), and against loss resulting from sickness con- 
tracted after fifteen days from the date hereof, subject to the terms, provisions 
and limitations in this policy.” 

And the clauses fixing the indemnities are equally definite in separating the 
loss resulting from bodily injuries due solely to accident from loss resulting alone 
from sickness; thus, as to accident indemnities, Article I: 

“If such injuries shall totally and continuously disable the insured from 
date of accident from performing any and every kind of duty pertaining to his 
occupation, and during the period of such continuous total disability, and within 
ninety days from date of accident, shall result, directly, independently and 
exclusively of all other causes in any one of the losses enumerated below, the 


Company will pay the sum set opposite such loss which sum shall include any 
claim for disability. 


“Loss of life,... 

And as to health ind 

“If such sickness, directly, independently and exclusively of all other causes, 
continuously confines the insured within doors and totally disables him from 
performing any and every kind of duty pertaining to his occupation, the Com- 
pany will pay him” a named amount weekly. 

“If such sickness does not confine the insured strictly within doors, but 
directly, independently and exclusively of all other causes, totally and continuously 
disables him from performing any and every kind of duty pertaining to his 
occupation, the Company will pay him” a different named amount weekly. 

Other health indemnities are provided where the sicknes is due to named 
infirmities. 

Again, the distinct separation of the two assumed risks is further manifested 
by two clauses in Article XI, thus: 

“The accident insurance under this policy does not cover any injury * * * 
caused or affected by disease. 


“The health insurance under this policy does not cover any sickness * * * for 
which the insured is not treated by a legally qualified physician; nor disability for 
any period for which the insured has either made claim or may become entitled 
to indemnity from this or any other association or company, on account of 
injuries by accidental means.” 

[5] Neither can we accept the statement that the two liability covenants 
“are purchased by one consideration, which is not in any way apportionable.” 
Rather are we inclined to believe that the annual premium of $36.00 named in 
the policy, is but the total of two definite sums, one for each risk. Any other 
conclusion would challenge the soundness of the method of ascertaining the 
reasonable cost of the risks. The two liabilities are thus entirely different and 
a cause of action on one is different from a cause of action on the other. We 
have here a cause of action based solely on the defendant’s contractual obligation 
to pay a named sum as indemnity for loss of life of the insured “resulting from 
bodily injuries, effected directly, independently and exclusively of all other causes 
through accidental means,” and which was not “caused or affected by disease.” 
In this case insurer proved that the insured was rejected in 1919 as an applicant 
for life policy by the Metropolitan company because of high blood pressure,— 
systolic 168, diastolic 110. But there is no proof that insured had high blood 
pressure six years later, at the time of his accidental injury, nor, if he had, that 
his condition in that respect contributed at all to the occurrence of the accident 
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and consequent injury. The proof compels a contrary conclusion. It convinces 
that insured was actively and continuously engaged for several years before 
the accident in conducting his grocery store. He was driving an automobile on 
a public highway after dark on the evening of October 4, 1925. He came on to 
an acquaintance whose auto had gotten off the paved road and there was difficulty 
on account of mud in getting it back. Insured and others stopped to give help. 
While so engaged a stranger came along in an automobile at rapid speed, his 
auto struck insured about the hips while he was engaged in assisting to make 
a rope fast to the stalled auto, knocking him clear for about fifteen feet, causing 
the injuries which resulted in his death. To hold that insured’s answer to ques- 
tion 23 was material as matter of law to the risk assumed by defendant would be a 
sacrifice of substance to mere form. Indeed, on the proof we think there is 
nothing in question 23, the answer thereto, or the claimed facts on which the 
Metropolitan company based its rejection, that is in anywise material to the risk 
assumed and here involved,—either as matter of law or matter of fact. 

[6] It may be conceded, as we think it must be, that the court erred in sub- 
mitting to the jury the issue of estoppel, set up in the reply. There was nothing 
to sustain it. Furthermore, after the court rejected the contention that question 
23 and the answer thereto were material as matter of law, there was technical 
error in dealing with that subject in the instructions on the basis of their effect 
as facts. But there was nothing in that regard, as we have attempted to show, 
that tended to support the defense set up in the answer, and hence no issue 
of fact for the jury. In other words, on the whole case the plaintiff was clearly 
entitled to an instructed verdict in her favor. And so we give effect to the 
legislative injunction found in the Act of February 26, 1919 (U. S. Code, tit. 28, 
§ 391 [28 USCA § 391]) to “give judgment after an examination of the entire 
record before the court, without regard to technical errors, defects, or exceptions 
which do not affect the substantial rights of the parties.” 

Judgment affirmed. 


CONTINENTAL LIFE INS. CO. v. NEWMAN. (6 Div. 295.) 
Court of Appeals of Alabama. Dec. 18, 1928. 
Rehearing Denied Jan. 8, 1929. Reversed on Mandate. June 18, 1929. 
123 Southern Reporter 92. 

2. INSURANCE—POLICY PROTECTING AGAINST DISABILITY BY 
WRECKING OF CAR IN WHICH INSURED IS TRAVELING AS FARE- 
PAYING PASSENGER REQUIRES RELATIONSHIP OF CARRIER 
AND PASSENGER. 

Insurance policy protecting insured against death or disability by wrecking 
of “car in or on which insured is traveling as a fare-paying passenger” requires 
that relationship of carrier and passenger shall exist between insured and railroad 
on which he is riding at time of injury. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


3. INSURANCE—POSTAL CLERK ON DUTY IN MAIL CAR HELD WITH- 
IN POLICY PROTECTING AGAINST DISABILITY BY DISABLE- 
MENT OF CAR IN WHICH INSURED IS TRAVELING AS FARE- 
PAYING PASSENGER; RELATIONSHIP BETWEEN POSTAL CLERK 
AND RAILROAD HELD TO BE THAT OF CARRIER AND PASSEN- 
GER. 


United States postal clerk, riding in mail car in course of his duty as postal 
clerk, who, after he had finished business at hand and had gone to sleep in mail 
car, sustained injuries, held entitled to recover under policy protecting him 
against death or disability by wrecking or disablement of car “in or on which 
the insured is traveling as a fare-paying passenger,” since relationship between 
clerk and railroad was that of carrier and passenger, and railroad owed him 
same duty as other passengers. 

(For other cases, see Insurance, Dec. Dig. § 452.) 


Appeal from Circuit Court, Jefferson County; Joe C. Hail, Judge. 
Action by O. B. Newman against the Continental Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Affirmed. 
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Certiorari granted by Supreme Court in Continental Life Ins. Co. v. Newman, 
123 So. 93. Reversed and remanded on mandate. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

Wilder & Holliman,. of Birmingham, for appellee. 

BrICKEN, P. J. The appellant, hereinafter called defendant, issued an insurance 
policy to appellee, plaintiff below. 

The plaintiff was a railway postal clerk, during the month of October, 1925, and 
was then in the employ of the United States government, and was injured in a rail- 
road wreck of a St. Louis & San Francisco Railway train in the state of Mississippi. 
At the time of the wreck, he was riding in the mail car, and was on duty as a postal 
clerk at the time, but, having finished the business at hand, he had gone to sleep 
in the mail car. 

His policy of insurance insured him for a term of twelve months from the date 
of said policy, against death or disability resulting directly, independently, and ex- 
clusively of all other causes from bodily injuries effected solely through external, 
violent, and accidental means, and sustained by the insured in the manner following . 
By the wrecking or disablement of any railroad passenger car or passenger steam- 
ship or steamboat or licensed ferryboat, interurban or street railway car, elevated 
railway car, or subway car in or on which the insured is traveling as a fare-paying 
passenger, and such injuries so sustained shall result in any of the specific losses set 
forth in this part I, provided such loss shall result within 30 days from the date of 
accident. The company will pay the sum set opposite such loss as follows: The 
plaintiff brought suit against the insurance company on said policy for the sum of 
$150. The facts in the case are not disputed. The sole question in the case is 
whether or not a postal clerk riding in a mail car can receive compensation under 
an insurance policy which provides that the loss or injury must be sustained while 
the insured is riding on a regular passenger train and in a passenger car with full 
fare paid for his transportation. 

[1] The first inquiry is, What is the relationship between a person riding in a 
railroad passenger car in or on which such person is traveling as a fare-paying 
passenger, and the railway transporting him in such car for said paid fare? The 
answer is, that the relationship between such person and the carrier is that of car- 
rier and passenger. Such relationship demands of the carrier the highest degree 
of care required by the law in any case where human safety is at stake, and the 
highest degree of care and prudence known to the usage and practice of very care- 
ful, skillful, and diligent persons engaged in the business of carrying passengers by 
similar means and agencies. Birmingham Ry. L. & P. Co. v. Barrett, 179 Ala. 274, 
60 So. 262. 

[2] We are of the opinion that the provisions in the policy, above referred to, 
mean, in short, that the relationship of carrier and passenger shall exist between the 
insured and the railway upon which he is riding, at the time he suffers injury. 

[3] The next question is, What relationship exists between a United States mail 
postal clerk, while engaged in his duty, in a mail or postal car, and the carrier trans- 
porting him and said car. The Supreme Court of this state has decided this ques- 
tion, and it has said that the relationship is that of carrier and passenger, and that 
it is not questioned that the carrier owes to the postal clerk the same degree of care 
as was due its passengers. L. & N. R. R. Co. v. Bowen, 212 Ala. 690, 103 So. 872; 
nee Ry. Co. v. Harrington, 166 Ala. 630, 52 So. 57, 139 Am. St. Rep. 59; 6 

ye. 542. 

\s we understand appellant’s brief, it is admitted that the above rule is the 
established doctrine in Alabama, and he cites in support thereof the following au- 
thorities in addition to the above: Gleeson v. Virginia Midland Ry. Co., 140 U. S. 
435, 11 S. Ct. 859, 35 L. Ed. 458; B. & O. & S. W. R. R. Co. v. Voight, 176 U. S. 
498, 20 S. Ct. 385, 44 L. Ed. 560; Southern Pacific Co. v. Cavin (C. C. A.) 144 F. 
348; Arrowsmith v. Nashville & D. R. Co. (C. C.) 57 F. 165; Farley v. Cincinnati 
H. & D. R. Co. (C. C. A.) 108 F. 14. 


The above and foregoing being the views of the court, it necessarily follows 
that the judgment of the lower court must be affirmed. 
Affirmed. 


Per Curiam. Reversed and remanded, on authority of Continental Life Ins. 
Co. v. Newman, 123 So. 93. 
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CONTINENTAL LIFE INS. CO. v. NEWMAN. (6 Div. 290.) 
Supreme Court of Alabama. May 2, 1929. 
123 Southern Reporter 93. 

INSURANCE—POSTAL CLERK ON DUTY IN MAIL CAR HELD NOT 
“FARE-PAYING PASSENGER” IN “PASSENGER CAR” WITHIN ACCI- 
DENT INSURANCE POLICY. 

United States postal clerk accidentally injured while riding in mail car in 
course of his duty held not entitled to recover on accident insurance policy against 
accidental injury sustained while traveling as “fare-paying passenger” in “passenger 
car,” though he was a passenger as respects carrier’s liability to him. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

Certiorari to Court of Appeals. 

_ Petition of the Continental Life Insurance Company for certiorari to the Court 
of Appeals to review and revise the judgment and decision of that court in Con- 
tinental Life Ins. Co. v. O. B. Newman, 123 So. 92. Writ awarded. 

Stokely, Scrivner, Dominick & Smith, of Birmingham, for appellant. 

C. E. Wilder, of Birmingham, for appellee. 

_ Foster, J. Appellee was plaintiff against an insurance company as defendant 

in the circuit court, suing on an accident insurance policy against accidental injuries 

while he was “traveling as a fare-paying passenger” in a passenger car. Appellee 
was riding in the mail car, and was on duty as United States postal clerk at the 
time. Plaintiff recovered in the circuit court, and the Court of Appeals affirmed the 

judgment. The inquiry involves two distinct questions: (1) Whether he was a 

fare-paying passenger; and (2) whether he was in a passenger car. This court, as 

pointed out in the opinion of the Court of Appeals, has held that a mail clerk under 
these circumstances is a passenger. Louisville & N. R. Co. v. Bowen, 212 Ala. 

690, 103 So. 872; Southern R. Co. v. Harrington, 166 Ala. 630, 52 So. 57, 139 Am. 

St. Rep. 59. This is the opinion of most of the states as shown in the notes of 10 

Corpus Juris, 631. 

But that fact alone does not meet the requirements of the policy. He must be a 
“fare-paying” passenger. The relation of passenger to the railroad in the cases 
above cited fixed the status of the mail clerk to the railroad as affecting its liability 
to him. lf it be conceded that such status would be that ordinarily contemplated in 
such a policy of insurance, we cannot overlook the fact that the policy requires 
that he shall be “a fare-paying” passenger. He may be, as he is in this instance, 
a passenger, and entitled to protection as such by the carrier, without being a fare- 
paying one. 10 C. J. 630. But if he admit that paying a fare in this connection is 
meaningless, although required by the policy, still to come within the terms of the 
policy, he must be riding in a passenger car (for the purposes of this case). The 
Supreme Court of Georgia on this subject, considering whether a coach equipped 
and used for a pay car was a passenger car within the meaning of such a clause, 
says: “It was not in any sense a passenger car within the meaning of the contract 
of insurance, any more than a mail or baggage car could be so considered.” 
Travelers’ Ins. Co. v. Austin, 116 Ga. 264, 42 S. E. 522, 59 L. R. A. 107, 94 Am. 
St. Rep. 125. 

The entire question has been fully considered in three federal cases, as follows: 
Bogart v. Standard L,, etc., Ins. Co. (C. C.) 187 F. 851, following Wood v. Gen- 
eral Accident Ins. Co., 160 F. 926 (C. C. A. 3d. Circuit), affirming the court below, 
reported in (C. C.) 156 F. 982. These cases are directly in point, and respond to 
both questions. We take the following from the opinion first above cited: “A 
postal clerk does not ride on a train as a passenger, within the common and ordinary 
meaning and acceptation of that term, and * * * a mail car is not a railway passenger 
car provided by a common carrier for passenger service.” ‘The first statement in 
the quotation was spoken of and applicable to such a case as here considered. The 
court was not considering the duty of a carrier to a mail clerk. When the state- 
ment is made in the policy that he must be a “fare-paying” passenger, the fact of 
being such a passenger as would exact certain duties of the carrier does not come 
within the terms of the policy nor its evident purpose. Certainly the second state- 
ment in the quotation above is accurate in all respects and is in accord with the 
judgment of this court as to the meaning of a “passenger car.” 1 C. J. 439, 440, 
§ 92. The point does not seem to have been otherwise considered by the courts or 
text-writers. 


It results from the foregoing that we do not agree with the opinion of the Court 
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of Appeals. The writ will therefore be awarded, and the judgment of the Court 
of Appeals reversed, and the cause remanded to said court for further proceedings. 
Writ awarded. 
All the Justices concur. 


KOKOMO LIFE & ACC. INS. CO. v. WOLFORD (No. 13328.) 
Appellate Court of Indiana, in Banc. July 6, 1929. 
167 Northeastern Reporter 156. 

3. INSURANCE—EVIDENCE HELD SUFFICIENT TO SUPPORT JURY’S 
VERDICT THAT INSURED MET WITH ACCIDENTAL INJURY, AND 
THAT INJURY WAS THE ONLY ACTIVE, EFFICIENT, AND PROXI- 
MATE CAUSE OF DEATH. 

In action on accident policy, evidence held sufficient to support jury’s ver- 
dict that insured found bent over steering wheel of automobile which ran into 
tree, met with accidental injury, and that injury received was the only active, 
efficient, and proximate cause of his death. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


4. INSURANCE—CAUSES REFERRED TO IN ACCIDENT POLICY COV- 
ERING DEATH RESULTING INDEPENDENTLY OF ALL OTHER 
CAUSES FROM INJURY SUSTAINED THROUGH EXTERNAL, VIOL- 
ENT, AND ACCIDENTAL MEANS, WERE PROXIMATE CAUSES. 
Causes referred to in accident policy covering death resulting “directly and 

independently of all other causes from bodily injury sustained through exter- 

nal, violent, and accidental means” were proximate and direct causes and not 
remote causes 
(For other cases, see Insurance, Dec. Dig. § 466.) 


5. INSURANCE—IN ACTION ON ACCIDENT POLICY, INSTRUCTION DE- 
FINING .PROXIMATE CAUSE AND STATING, IF ACCIDENT WAS 
PROXIMATE CAUSE OF INSURED’S DEATH, PLAINTIFF WAS EN- 
TITLED TO RECOVER, HELD PROPER. 

In action on accident policy, instruction defining proximate cause and stat- 
ing that, if jury found accident was proximate cause of insured’s death, and that 
there was no other active or efficient cause intervening, plaintiff had established 
that death of insured resulted directly and independently of all other causes, and 
was entitled to recover, held proper. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 


6. INSURANCE—IN ACTION ON ACCIDENT POLICY, INSTRUCTIONS 
IN EFFECT THAT, IF INSURED’S DEATH RESULTED FROM 
SHOCK JOINTLY IN CONNECTION WITH DISEASE, PLAINTIFF 
COULD NOT RECOVER, HELD PROPERLY REFUSED. 

_In action on accident policy, instructions in effect that, if insured was suf- 
fering from diseases mentioned and his death resulted from traumatic shock 
caused by external, violent, and accidental means jointly and in connection with 
such disease, and if insured’s bodily infirmities were aggravated by accident, 
and accidental injury, and his infirmities contributed to his death, there could 
be no recovery, held properly refused. 

(For other cases, see Insurance, Dec. Dig. § 669[11].) 

Appeal from Clinton Circuit Court, Brenton A. Devol, Judge. 


Action by Ethel Wolford against the Kokomo Life & Accident Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 


‘ McClure & Elliott, of Kokomo, and Thos. M. Ryan, of Frankfort, for ap- 
peliant. 


Fred J. Byers, of Kokomo, and Wm. Robinson, of Frankfort, for appellee. 

McManan, C. J. This is an action by Ethel Wolford against the Kokomo Life 
& Accident Insurance Company to recover on a policy of insurance insuring 
Arthur Wolford, husband of the plaintiff, against accident and sickness. The com- 
plaint alleged that the insured met his death by accident in an automobile The 
policy covered death resulting “directly and independently of all other causes, 
from bodily injuries sustained through external, violent, and accidental means,” 
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and specifically provided that, if the insured met “with any personal bodily in- 
jury which is effected directly and independently of all other causes through 
external, violent, and purely accidental means,” and which resulted in loss of life, 
the insurance company would pay to his wife, Ethel Wolford, $500. 

A trial by jury resulted in a verdict and judgment in favor of plaintiff for 
$500. The error assigned is the overruling of appellant’s motion for a new trial, 
under which appellant contends that the verdict is not sustained by sufficient 
evidence, and error in giving and refusing to give certain instructions. 

In support of the first contention, appellant insists the evidence does not 
show that the death of the insured was caused by an accidental bodily injury 
“effected directly and independently of all other causes.” It is difficult to state 
with precision the grounds upon which appellant bases its first contention. As 
we understand the same, it seems to be that the insured’s death was not caused 
by an accidental injury within the meaning of the policy, and that the bodily in- 
jury suffered by him did not “directly and independently of all other causes” 
effect his death. 

[1] Appellant and appellee disagree in their recital of their evidence and in 
their final analysis of the facts as disclosed by the evidence. As an appellate 
tribunal, we can look only to the evidence tending to support the verdict, and, 
where reasonable men might draw different inferences, one supporting the verdict 
and the other to the contrary, it is our duty to adopt the inference which sup- 
ports the verdict. The facts directly and inferentially proven to sustain the 
verdict are, in substance, as follows: The insured was 49 years old at the time 
of his death; he was, and for a number of years had been, a skimmer in the 
casting department of the Pittsburgh Plate Glass Company at Kokomo. On 
December 30, 1925, he began his work at 6 o’clock p. m., at which time he com- 
plained of not feeling well; he worked about an hour, when he quit work, saying 
he was going home. 

W. M. Thomas testified that he was sitting in his house reading a paper 
when he heard a crash, and went to the door and saw an automobile up against 
a tree at the corner of his porch; that he spoke to the man in the car and got 
only a mumble out of him: it was dark, and he could not see who it was: the 
man in the car was leaning over the steering wheel with his head down; the 
crank of the machine had hit the tree and cut a gash in it an inch to an inch and 
a half deep; did not think he could handle the man alone, so he called the pol- 
ice, who came in about 25 minutes and put the insured in the police car and took 
him away; after the police left, he looked at the identification card in the car 
and discovered it was the insured, whom he had known for many years; the 
decedant’s car was backed away from the tree, but could not be run; the radius 
’ rod was bent so the car had to be pulled in; the tree was 6 to 8 feet from the 
sidewalk; the witness saw no place in the street where there had been an accident, 
and heard nothing until he heard the crash in question. 

Virgil Elliott was the police officer who responded to the call of Thomas. 
He testified that he found the insured sitting in the car bent over the wheel, 
with his hat on; the only remark he made was that he was sick; put him in the 
police car and took him to police station; he died before they reached the sta- 
tion; did not see any injury, blood, or bruise about his body. Another policeman 
testified to about the same facts. : 


Dr. Morrison was the coroner. He was called and investigated the cause 
of the death, and testified that the direct cause of the death was traumatic 
shock, with chronic myocarditis and arteriosclerosis as an indirect contributing 
cause; that traumatic shock is a physical condition; that the case in question 
was the result of a blow or violence; that he thought the insured had hit a very 
sensitive area in his abdomen; that he believed this shock was sufficient to have 
caused the death, regardless of any other condition, and that it was the cause 
of the death. 


[2, 3] It is not debatable but that there was sufficient evidence to warrant 
the jury in finding that the insured met with an accidental injury. The teal 
question is, Was the evidence sufficient to sustain a finding that the injury so 
received was the only active efficient, and proximate cause of his death? The 
cause of his death was a question of fact for the jury, and the finding of the 
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jury must be sustained if there is any legitimate evidence to support it, and we 
hold the evidence is sufficient for that purpose, and that the verdict is not con- 
trary to law. 

[4-6] The next question relates to the giving and the refusing to give certain 
instructions, 

Instruction 9 of which complaint is made, defines a direct and proximate 
cause as the active and efficient cause that sets in motion a train of events which 
brings about a result without the intervention of any force, started and working 
actively and efficiently from a new and independent source, and then told the 
jury that, if it found the alleged sickness of the insured was the proximate cause 
of his death and that if there was no other active and efficient cause intervening, 
the plaintiff had failed to make out her case, and would not be entitled to re- 
covery, but that, if the jury found the alleged accident was the proximate cause 
of his death and that there was no other active and efficient cause intervening, 
she had established that the death of.the-insured resulted directly and indepen- 
dently of all other causes, and was entitled to recover. The other instructions 
given of which appellant complains are along the same line. 

The instructions tendered by appellant, and which were refused, were to the 
effect that, if the insured was suffering from arteriosclerosis and myocarditis 
and that his death resulted from traumatic shock caused by external, violent, and 
accidental means jointly and in conjunction with such disease, she could not re- 
cover. One of such proffered instructions was to the effect that, if his bodily 
infirmities were aggrevated by the accident and that the accidental injury and 
his infirmities contributed to his death, there could be no recovery. 

In Continental Casualty Co. v. Lloyd, 165 Ind. 52, 73 N. E. 824, the liability 
was limited to “bodily injuries effected through external, violent and purely ac- 
cidental causes—such injuries as shall, solely and independently of all other 
causes, necessarily result in death within ninety days” In discussing the policy 
there involved, the court said: “The causes referred to in this class of instru- 
ments relate to proximate, and not remote causes. * * * When two or more 
causes contribute to an injury, where there is doubt, or the facts of a character 
that equally prudent persons would draw different conclusions therefrom, in such 
cases, which of the contributing causes is the efficient, dominant, proximate cause, 
is a question to be submitted to the jury.” And, on page 61 of 165 Ind. (73 N. E. 
827), the court said: “And it makes no difference whether it [the jury] found 
that the cause closest the death was hemorrhage of the brain, or an organized 
blood clot within the walls of the cerebral artery. It had the right to find that 
the accidental fall was the cause that put his life in jeopardy, because it incited 
the fatal energy of the tumor, which was at least dormant, and would have re- 
mained so for an indefinite period, and, perhaps, until death from some other 
cause would have supervened. The tumor had impaired the resisting strength of 
the artery, but had not affected immediate danger to life. It was proper under 
the evidence for the jury to view the impairment as a condition, and not as a 
cause, and to find that the fall was the originating, efficient, direct and proximate 
cause of death; that is, that the fall set in motion a force that progressed upon 
present existing conditions in natural, usual sequence to effect the fatal result.” 

The contention in that case was that an artery had been impaired by a tu- 
mor; that the insured’s death was caused partly by the accident and partly from 
the diseased condition of the artery. The court there held that the causes men- 
tioned in the policy were the proximate and not the remote causes. So, in the 
instant case, the causes referred to in the policy were.the proximate or direct 
causes and not the remote cause. On the authority of the Lloyd Case, we hold 


the court did not err in giving or in refusing to give the instructions of which 
complaint is made. 


Affirmed. 
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SINGER v. LATIN AMERICAN INS. CO. (No. 10717.) 
Court of Appeal of Louisiana. Orleans. Feb. 28, 1927. 
122 Southern Reporter 909. 

(Syllabus by the Court.) 
INSURANCE—INSURANCE POLICY IS “CONTRACT,” BINDING ON 

BOTH ASSURED AND INSURER; ASSURED CANNOT RECOVER IN- 

DEMNITY UNDER INSURANCE POLICY EXCEPT UNDER TERMS 

THEREOF; ASSURED, INJURED AT TIME THERE WAS TWO 

WEEKS’ PREMIUM DUE ON POLICY, COULD NOT RECOVER 

THEREON. 

An insurance policy is a “contract,” binding both the assured and insurer. No 
indemnity can be recovered by the assured except under the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. §§ 124, 146[1]), 349[1].) 

Jud Appeal from First City Court of New Orleans; Wm. Alexander Bahns, 
udge. s 

Suit by Louisa Singer against the Latin American Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Affirmed. 

George Sladovich, of New Orleans, for appellant. 

Jules A. Grasser, of New Orleans, for appellee. 

WESTERFIELD, J. This is a suit on an industrial insurance policy claiming a 
sick benefit caused by an accident. 

The question to be determined is whether the insured was in good standing at 
the time of the accident. He was hurt on August 17, 1925. He paid weekly pre- 
miums and the payment due August 3d was paid August 10th. The payment due 
August 10th and August 17th was paid August 19th or two days after the accident. 
At the time of the accident the policy was two weeks in arrears. 

The policy provides: “The delivery of this policy to the insured, his beneficiary 
or representative, shall be due notice to all concerned that the period of Twenty- 
eight Days immediately following the Noon Hour, Central Standard Time, of the 
day this policy is dated, shall be the initial term of this policy and insurance, and 
any renewal hereof shall be quadri-weekly, semimonthly, or weekly, as the Com- 
pany may from time to time determine, and by the premium herein stated, paid to 
and accepted by the Company, on or before the day when due, and said premium 
under said notice shall be due and payable at the beginning of each such period of 
twenty-eight days as shall follow the date hereof, and any payment on this policy 
shall be conclusive proof of said delivery, and no further notice concerning any pro- 
vision, limitation or exception herein contained shall ever be required of the Com- 
pany, except as herein stated; (1) Agents which term also includes Superintendents, 
Assistant Superintendents, Inspectors, Deputies, Solicitors and Collectors, are not 
authorized and have no power to make, alter or discharge contracts, waive forfei- 
tures, or to receive premiums on this policy more than four Mondays in arrears. 
(2) All premiums four Mondays or more in arrears shall be Revival Arrears, and 
cannot be applied to the continuance or renewal of this policy or insurance, and all 
Revival Arrears, when given to an Agent, shall be at the risk of those who pay 
them, whether entered in the Premium Receipt Book or not. (3) Revival Arrears 
may be paid to and accepted by the Company as a representation that the insured 
is in sound and whole and healthy condition, mentally and physically, and desires 
the revival of this policy and insurance, subject to all terms and conditions relating 
thereto, but in no case can said arrears be received or held by the Company under 
any other condition, or for any other purpose, and any attempt to otherwise revive 
or thereafter continue this policy or insurance by any payment or collection of said 
Revival Arrears, shall be in violation of the rules of the Company, and the ex- 
pressed provisions of this policy. (4) No payment of any premium on this policy, 
while in force, will be recognized by the Company as valid or binding, unless made 
to such person as at that time shall be authorized by the Company to receive same 
and by said person entered in the Premium Receipt Book properly belonging here- 
with. (5) Said policy and receipt book shall at all times be subject to inspection by 
any duly authorized representative of the Company, and upon request of any officer 
of the Company shall be presented for review. (6) The acceptance of any pre- 
mium on this policy, except at the Home Office, shall be optional with the Com- 
pany; nevertheless, if the insured shall reside in any locality in which an Agency 1s 
established, the Company may, as a courtesy, instruct its authorized collector to 
call at the address of the insured appearing on the books of the Company and collect 
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said premium on or before the day when due; with the proviso that if said Agent 
shall not call for or collect said premium on or before the day when due, it shall be 
the unconditional duty of the insured to send said premium to the Home Office of 
the Company without delay, and any failure of the insured to discharge said duty 
before said premium becomes past due, shall be the fault of the insured. (7) Any 
past due premium not two Mondays or more in arrears paid to and accepted by the 
Company as herein provided, shall operate to extend all weekly indemnity provisions 
of this policy, to the extent herein defined, to cover such injury or disease as shall 
be received or contracted during and within said terms, but in no case shall the 
payment of any past due premiums, two Mondays or more in arrears, entitle the 
insured to claim or receive indemnity for injury or disease received or contracted 
prior to said payment or within twenty-eight days thereafter.” 

Under the terms of the policy, there being two weeks’ premiums due, no “in- 
demnity for injury or disease prior to said payment or within twenty-eight days 
thereafter” could: be claimed. No reason has been suggested to us and no authority 
referred to which would justify an avoidance of the policy, the contract between 
the parties. 

The judgment appealed from is affirmed. 

Judgment affirmed. 


WALKER et al. v. PACIFIC MUT. LIFE INS. CO. (No. 9291.) 
Court of Civil Appeals of Texas. Galveston. April 18, 1929. 
Rehearing Denied May 16, 1929. 

17 Southwestern Reporter (2d) 1088. 

1. INSURANCE—PAY ORDER DIRECTING DEDUCTION OF PREMIUMS 
FROM WAGES, CONSTITUTING SOLE CONSIDERATION FOR IN- 
SURANCE TO EMPLOYEE, HELD BINDING (REV. ST. 1925, ARTS. 
5060, 4732; REV. ST. 1911, ARTS. 4955, 4750). 

Where pay order directing employer to pay premium installments on employee’s 
policy by deducting amounts from wages was sole consideration given for issuance 
of policy to employee and employee availed himself thereof, pay order was binding 
on employee, regardless of Rev. St. 1925, arts. 5060, 4732; Rev. St. 1911, art. 4955, 
providing that policy and application alone shall constitute entire insurance contract, 
and regardless of article 4750, requiring pay order to be approved by insurance com- 
missioner. 

(For other cases, see Insurance, Dec. Dig. § 186[4].) 


2. INSURANCE—INSURED NEED NOT KEEP POLICY IN FORCE, AND 
VOLUNTARY DISCONTINUANCE OF POLICY WAS NOT EFFECTED 
aa OTe (REV. ST. 1911, ART. 4955; REV. ST. 1925, ARTS. 5060, 
Rev. St. 1911, art. 4955; Rev. St. 1925, arts. 5060, 4732, did not obviate effect 

of insured’s voluntary discontinuance of protection under accident and health pol- 

icy, since insured was not bound to keep policy in force. 
(For other cases, see Insurance, Dec. Dig. § 239.) 


3. INSURANCE—INSURED’S NOTICE OF DESIRE TO CANCEL, DISRE- 
GARD OF INSURER’S ATTEMPT AT CONTINUATION, AND TER- 
MINATION OF EMPLOYMENT PRECLUDING DEDUCTION OF PRE- 
MIUMS FROM WAGES CANCELED POLICY. 

Where insured unequivocally notified insurer that he wished to cancel accident 
and health policy providing for termination if employee left service of present em- 
ployer during policy and providing for deduction from wages for payment of pre- 
miums, and insured ignored insurer’s overture looking towards continuation of pol- 
icy and left employment and withdrew all wages due him, thereby making payment 
of any further premium installments impossible, policy was effectively canceled. 

(For other cases, see Insurance, Dec. Dig. § 240.) 


4. INSURANCE—ACCIDENT POLICY, PRECLUDING CLAIMS THERE- 
UNDER IF EMPLOYEE BEFORE INJURY FAILED TO EARN SUFFI- 
CIENT WAGES TO PAY FIRST PREMIUM HELD NOT EFFECTIVE 
FROM FIRST PREMIUM PAYMENT RATHER THAN ISSUANCE. 
Under accident and health policy executed and issued to employee on January 

29 requiring first premiums to be paid in March, provision that no claim shall arise 

under policy if employee failed to earn sufficient wages to pay first installment be- 
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fore injury was sustained was merely expressive of general arrangement made for 
payment of premiums from wages, and did not show policy was effective from date 
of first premium payment and not from date of issuance. 

(For other cases, see Insurance, Dec. Dig. § 175.) 


5. INSURANCE—LETTER BY INSURER OFFERING EXTENSIONS TO 
INDUCE CONTINUANCE OF POLICY, WRITTEN WHEN THERE 
WAS NO DEFAULT, HELD NOT “WAIVER” OF FORFEITURE. 
Where no forfeiture of policy had occurred when insurer wrote letter seeking 

to induce insured to continue policy and offered extensions, and insured was still 
employee of railway company which honored his pay order for deduction of pre- 
miums from wages, and there were no other facts tending to invalidate insurance 
at time letter was written, letter was not waiver of forfeiture; “waiver” being 
voluntary relinquishment of known right. 

(For other cases, see Insurance, Dec. Dig. § 371.) 

Error from District Court, Harris County; W. E. Monteith, Judge. 

Action by Olive Walker and husband against the Pacific Mutual Life Insurance 
Company. Judgment for defendant, and plaintiff brings error. Affirmed. 

A. F. Sundermeyer and A. E. Dawes, both of Houston, for plaintiffs in error. 

Andrews, Streetman, Logue & Mobley and T. A. Slack, all of Houston, for de- 
fendant in error. 

Graves, J. Olive Walker and husband, who will be referred to as appellants 
rather than as designated in the record, complain of a judgment below denying the 
former any recovery against appellee insurance company upon its $2,000 accident and 
health policy, executed and issued on January 29, 1923, insuring Milo D. Clark, 
her prior husband, against accidental death caused solely by violent and external 
means, excluding suicide. 

The learned trial judge filed these original findings and conclusions: 

“Findings of Fact. 

“1. I find that on January 29th, 1923, the defendant executed and issued policy 
No. 4550820, insuring Milo D. Clark in the sum of $2,000.00 against accidental death, 
which said policy is made a part of these findings of fact. 

“2. I find that on April 29th, 1923, said Milo D. Clark wrote a letter to the de- 
fendant stating that he wished to cancel said policy on account of the fact that his 
wages had been reduced to the extent of $60.00 per month; that on May 8th, 1923, 
the defendant, by George F. Keck, its manager, wrote to plaintiff suggesting that 
he retain said policy, and offering inducements to said Milo D. Clark to do so; 
that the defendant received no reply to said letter. That on May 19th, 1923, with- 
out the knowledge of the defendant insurance company, said Milo D. Clark vol- 
untarily left the service of the railroad company, and thereafter received from the 
railroad company all sums due him for services, making no deductions for the pay- 
ment of the premium on said policy. That in fact only two premiums were paid 
on said policy for the months of March and April, 1923, and were paid out of the 
wages earned during said months. 

“3. I find that two installments or premiums were paid, which covered a period 
of ninety days from January 29th, 1923. 

“4. I find that there was no waiver by virtue of the letter from the insurance 
company dated May 8th, 1923, and that there have been no waivers by the insurance 
company. 

“5. I find that the order attached to the policy was a part of said policy, and was 
attached to and made a permanent part of same at the time it was issued. I find 
that said order and provision amendment extending the time for notice were at- 
tached to the policy at the time of its receipt by Milo D. Clark, and was retained 
by him as such. 

“Conclusions of Law. 

“I conclude as a matter of law that the plaintiff is not entitled to recover 
herein.” 

Subsequently these were supplemented by additional ones, which, through cer- 
tiorari, this court has considered as part of the record, to the effect: 

(1) That Clark’s application for the policy, after naming his employer as the St. 
Louis Southwestern Railway Company of Texas and designating appellant, his wife 
at the time, as his beneficiary, contained among others these questions and answers: 

“Did you agree to pay for the policy for which application is hereby made 
$54.50 in 5-1 installments of $9.10-9.00 each? Yes. 
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“If order on employer is given to provide for the payment of such installments, 
do you agree to pay such installments as provided in said order and do you hereby 
make said order (copy to be attached to policy) part of your contract with the Com- 
pany, and do you further agree that, if order on employer is not given to provide 
such payment, the first of said installments shall be due without notice on the—— 
day of ——, 19—, and one installment of like amount shall be due without notice 
on the same day of each succeeding month until all are paid, and further that if 
any payment be not made by 12 o’clock noon, Standard time, of the day when due, 
as above specified, all your rights under said policy and the rights of the beneficiary 
thereunder shall then and thereby become void, and that said policy can be reinstated 
only at the option of the Company and under the conditions of and in the manner 
provided in said policy? Yes.” 

(2) That, as part of both the application and of the policy to be issued thereon, 
to which it was intended to be and was in fact attached, he executed a pay order 
on the railway company directing it to pay—by deducting the amounts from his 
wages—these premium installments of $9.10 each for the months from March to 
July, inclusive, of 1923, and of $9 for August, which recited: 

“This authorization is subject to the foregoing conditions and those on the re- 
verse side hereof. * * * 

“Conditions (Reverse side). 

“If the premium be payable * * * in six installments, the payment of the first, 
second, third, fourth, fifth, and sixth installments shall continue said policy in force. 
for respective insurance periods of forty-five days, forty-five days, sixty days, sixty 
days, seventy-five days and eighty days * * * all periods to be compounded succes- 
sively from the date of the policy. 

“This policy after taking effect so continues for the period for which written 
unless I sooner leave the service of my present employer, or unless default be made 
in the payment of any installment, in either of which events my insurance shall at 
once terminate without notice except as it may be continued in force by reason of 
premiums previously paid. If by reason of not having been continuously at work 
I shall have failed to earn from said employer, before any injury is sustained or 
sickness contracted, sufficient wages to pay the first of said installments, no claim 
shall arise or be valid under said policy.” 

(3) That Clark’s letter of April 19, 1923, canceling the policy, and the insurance 
company’s reply on May 8, 1923, offering him inducements to retain it, were respec- 
tively in these words: 

(a) “I, Milo D. Clark, Policy No. 4550,821, wish to cancel same as my wages 
have been reduced to the extent of $60.00 per month. Therefore I am unable to keep 
this policy in force. Wishing you to give this prompt attention and reply to, Milo 
D. Clark. Tyler, Texas.” 

(b) “It is unnecessary for you to deprive yourself of the good accident and 
health insurance you have, by reason of financial conditions. We will be glad to help 
you out. and we have asked the railroad company not to make a deduction from 
your May earnings, but to extend that until later. Additional extensions will also 
be granted upon request. 

“This policy was issued to you in accordance with your signed application and 
pay order, to run for one full year and we do not contemplate prior termination. 

“Thanking you for your patronage and expressing to you our pleasure in 
numbering you among our many policy holders. Very sincerely yours, Geo. F 
Keck. Manager.” 

(4) That “Milo D. Clark did not accent such offer of the Insurance Company 
and disregarded wholly its letter of May 8th, making no renlv thereto, and nothing 
further was ever heard bv said defendant company from the said Milo D. Clark 
after the receipt of his letter of April 29th. 

“On May 19th 1923. Milo D. Clark voluntarily and without notice to the de- 
fendant Insurance Company severed his employment with the St. Louis Southwest- 
ern Railway Companv of Texas and at no time thereafter notified the defendant 
Insurance Company that he had left the service of said St. Louis Southwestern 
Railwav Company of Texas, the employer referred to in his application and unon 
whom his order for preminm installments was made. On June Ist. 1923, after hav- 
ine left the service of St. Louis Southwestern Railway Company of Texas the said 
Milo D. Clark on his demand was paid by said company the full amonnt of all wa- 
Res earned by him while in its employment for the first period of May, 1923, and 
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on June 16th was paid by said Railway Company the full amount of all wages earned 
by him for the second period of May, 1923, and no deductions to cover any install- 
ments of premium due the Insurance Company was made by said Railway Com- 
pany on either of such occasions. The said Railway Company upon his demand 
thereby paid him all wages he had earned while in its employment and the said 
Milo D. Clark did not leave with said St. Louis Southwestern Railway Company of 
Texas any money or make any provision for the payment of any installment of 
premium on his said policy with the defendant Insurance Company and did not di- 
rectly or indirectly pay or cause to be paid any installment of premium on said 
policy of insurance No. 4550821 other than the two installments heretofore men- 
tioned, one being for the month of March and one being for the month of April 
as provided in his said pay order. 

“At no time after quitting his employment with the St. Louis Southwestern 
Railway Company of Texas on May 19th, 1923, did Milo D. Clark enter the service 
of such company or work for it at any time and he made no arrangement for the 
payment of said premium installments other than as specified in the pay order at- 
tached to his said policy, and Milo D. Clark withdrew, received and accepted his 
wages from the St. Louis Southwestern Railway Company of Texas with full 
knowledge that no amount was being deducted for the payment of any premium 
installment and he did not intend to pay any other premium installment on such 
policy but considered such policy cancelled.” 

After a further recitation that Clark lost his life by diving into water on July 
4, 1923, the same conclusion of law as before was reiterated, with the added specifi- 
cation that the policy was not in force at that time. 

The facts thus found were all admittedly undisputed, so no attack is made upon 
any of them, but the appellants contend through many propositions that as a matter 
of law under them: 

(1) Neither the pay order nor the forfeiture conditions so appearing on the re- 
verse side thereof—being in a separate sheet and merely pasted onto the policy— 
constituted any part of the contract of insurance, because prohibited by the terms 
of articles 5060 and 4732, Revised Statutes of 1925, and article 4955 of 1911, which, 
considered together, in effect provide that the policy and application alone, in life 
insurance, contain the entire contract, and that such laws shall also govern accident 
insurance. 

(2) It was not shown that the form of the pay order had heen approved by 
the commissioner of insurance, as required by Rev. St. 1925, art. 4750. 

(3) The first premium being payable from wages to be earned in March, under 
the quoted conditions appearing on the back of the pay order, even if it be con- 
sidered as part of the contract, the policy did not take effect until the premium 
was paid on March 8; wherefore, the two premiums paid in March and April kept 
it in force until June 8. 

(4) The insurance company’s quoted letter of May 8 constituted an election not 
to declare the policy forfeited for the failure to pay the third installment of pre- 
miums due during that month, wherefore it waived such payment, the effect of 
which was to keep the insurance in force for an additional 60 days beyond June 6, 
or until August 5, more than 30 days subsequent to the insured’s death. 

Such are appellants’ main contentions for a reversal, no attempt having been 
made to detail all the brief presents; the adverse determination we conclude must 
be made of these, agreeing as we do with the view taken of the cause by the trial 
court, disposes of them all. 

To recover, among other requisites, it was tltus necessary for appellants to 
successively show: (1) That Clark did not in his lifetime cancel the policy sued 
on; (2) that it did not take.effect from and after January 29, 1923, the date it was 
admittedly executed and issued to run for one year, but that the effect of the pay- 
order recitations in that respect was to defer its effective date until March 8, 1923; 
(3) that the insurance company waived the making of the third or May payment, 
and treated the policy as being in effect without any provision at all being made to 
care for it until at least August 6, 1923. ; 

[1] No one of these essentials was met. In the first place, and quite irrespective 
of the technical question raised as to whether or not the pay order and its reverse- 
side forfeiture provisions were a part of the policy within the purview of the 
statutes invoked, the trial court’s finding upon the undisputed evidence that it was 
binding upon Clark, and that he himself canceled the policy as a whole, cannot be 
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gotten around; the order was the sole consideration or quid pro quo he gave for the 
issuance of the insurance to him; he availed himself of it, whereupon, regardless 
of the statutes, its burdens as well as its benefits became binding alike upon both 
the insurance company and himself; the principle applicable is thus stated by the 
Commission of Appeals in Southland Life Ins. Co. v. Hopkins, 244 S. W. 989, upon 
a parallel state of facts, where the contention was that the forfeiture provision of 
a premium note was not binding because violative of the statutes: “But aside from 
these considerations, the extension agreement represented by the note was binding 
upon the insurance company, regardless of whether it violated either or both the 
statutory articles invoked. Insurance Co. v. Tabor [111 Tex. 155] 230 S. W. 397. 
And if the insurance company was bound, then clearly the insured was bound also. 
If the latter is permitted to invoke the extension agreement, and avoid the conse- 
quences of lapse by virtue of failure to pay the premium in accordance with the 
terms of the policy, the insured must take the extension agreement charged with 
its burdens as well as clothed with its benefits.. If held valid for one purpose, it 
must be held valid for all purposes. If void as to the obligations imposed on the 
insured, it is void as to the benefits accruing to the insured. Ins. Co. v. Price, 117 
Ky. 25, 77 S. W. 384.” 

[2, 3] Neither did the requirements of these statutes in any way obviate the 
effect of Clark’s voluntary discontinuance of the protection; he was not bound to 
keep the policy in force, and when he so unequivocally notified the appellee on 
April 29th that he would not do so, and followed that up by first ignoring its over- 
ture of May 8th looking toward a continuation, then by quitting his employment 
with the railway company and withdrawing all wages due him, thereby making the 
payment of any further premium-installments impossible, that ended the matter. 
Employers’ Liability Corp. of London v. Rochelle, 13 Tex. Civ. App. 232, 35 S. W. . 
869: Pacific Mutual Life Insurance Co. v. Walker, 67 Ark. 147, 53 S. W. 675; A&tna 
Life Insurance Co. v. Ricks, 79 Ark. 38, 94 S. W. 923; Landis v. Standard Life & 
Accident Ins. Co., 6 Ind. App. 502, 33 N. E. 989. 

[4] In the second place, there seems no warrant for the contention that the 
policy never became effective until March 8th; while it does not in explicit state- 
ment recite that it is to be in effect from and after its date, every intendment 
shows such to be its meaning; by written stipulation of counsel for both sides it 
was executed and issued on January 29, 1923, and was to be effective for one year 
from that date; indeed, the sole source of appellants’ view is this single sentence 
previously quoted from the pay order: “If by reason of not having been continuously 
at work I shall have failed to earn from said employer, before any injury is sus- 
tained or sickness contracted, sufficient wages to pay the first of said installments, 
no claim shall arise or be valid under said policy.” 

This seems to us merely expressive of the general arrangement made, that 
Clark was to be insured as an employee of the railway company, his premiums 
being payable out of his wages as such, and that he was to continue in that work so 
long as not prevented by sickness or accident. 

[5] Equally untenable is the claim that appellee waived a forfeiture of the 
policy by merely writing its letter of proposal on May 8th; at that time no default 
in any of the stipulated conditions had been made by Clark, he was still an em- 
ployee of the railway company which was honoring his pay order on it, his premium 
installments from the March and April wages had already been paid, and no wages 
for May were due him until the last day of that month; in other words, no notice 
or knowledge of any facts even tending to invalidate the insurance had then come 
to the appellee, because none existed. Since “waiver” is the voluntary relinquish- 
ment of a known right, there could have been nothing of the sort in this instance. 
Cooley’s Briefs on Insurance (2d Ed.) vol. 5, pp. 3955 and 3957. 

Were we called upon to pass on appellants’ insistence that the pay order and its 
indorsements were interdicted by the cited statutes from being considered a part 
of this policy, despite the fact that they were referred to in the application and at- 
tached to and pasted onto the policy itself when delivered, we would be constrained 
to hold that our courts have in effect determined the matter the other wav, in such 
cases as North River Ins. Co. v. Thomas (Tex. Civ. App.) 264 S. W. 589; Hatton 
v. Association (Tex. Civ. App.) 10 S. W.(2d) 239. Dent v. Ins. Co. (Tex. Civ. App.) 
6 S. W.(2d) 195; Hopkins v. Ins. Co., 225 N. Y. 76, 121 N. E. 465. 


These conclusions require an affirmance; that order has been entered. 


Affirmed. 
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AUTOMOBILE 


ST. PAUL FIRE & MARINE INS. CO. v. WALSENBURG LAND & DEVEL- 
OPMENT CO. 
SUN INS. OFFICE v. TRESSLER. 
(Nos, 12318, 12319.) 
Supreme Court of Colorado. May 20, 1929. 
278 Pacific Reporter. 602. 

1. INSURANCE—APPRAISAL CLAUSE IN AUTOMOBILE FIRE POLICIES 
HELD NOT WAIVER OF INSURED’S RIGHT TO BE PRESENT WHEN 
APPRAISAL WAS MADE. 

_ Appraisal clause in fire policies covering automobiles held not to constitute 
waiver of right of insured to appear before board of appraisers at time appraisal 
was made. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

2. INSURANCE—UNDER CLAUSE FOR APPRAISAL OF VALUE OF 
PROPERTY DESTROYED, HEARING MUST BE HAD AND EVIDENCE 
OF SOME KIND TAKEN. 

Under automobile fire policies providing for appraisal of value of property 
destroyed, hearing must be had and evidence of some kind taken. 

(For other cases, see Insurance, Dec. Dig. § 572.) 

3. INSURANCE—APPRAISAL OF VALUE OF PROPERTY DESTROYED 
UNDER FIRE POLICIES HELD INVALID, WHERE OWNERS WERE 
NOT NOTIFIED OF APPRAISAL OR REPRESENTED THEREAT. 
Appraisal of value of property destroyed under automobile fire policies held 

invalid, where no notice was given insured, or any one representing them, of 

meeting of appraisers, and insured were not represented thereat, and no op- 
portunity was given them to be heard. 

(For other cases, see Insurance, Dec. Dig. § 574[2].) 

Error to District Court, Huerfano County; A. C. McChesney, Judge. 

Actions by the Walsenburg Land & Development Company against the St. 
Paul Fire & Marine Insurance Company, and by Edith M. Tressler against the 
Sun Insurance Office. To review adverse judgments, defendants separately bring 
error and apply for supersedeas, cases being consolidated. Judgments affirmed. 

S. M. True, of Denver, for plaintiffs in error. 

William B. Stewart, of Pueblo, for defendants in error. 

Burke, J. These plaintiffs in error, hereinafter referred to as defendants, are 
insurance companies, and defendants in error hereinafter referred to as plaintiffs, 
each owned an automobile, which was insured against loss by fire and was 
thereafter burned. To recover the damages thereby accruing these suits were 
brought. In the first one the amount claimed was $500. Defendant admitted 
liability in the sum of $375 and made tender thereof. Judgment was for $450. 
In the second the amount claimed was $800. Defendant admitted liability in 
the sum of $575 and made tender thereof. Judgment was for $750. To review 
these judgments these writs are prosecuted. In each the same attorneys appeared 
for the respective parties, and each has the same history. In each case a single 
question is involved, and that question is the same in each. The two were con- 
solidated for trial below and are argued together here, hence we treat them 
as one. Both cars were apparently burned in the same fire and both were totally 
destroyed. The same adjuster represented both insurance companies, and both 
policies contained the following clause: “In case the Assured and this Company 
shall fail to agree as to the amount of loss or damage, each shall, on the written 
demand of either, select a competent and disinterested appraiser. The ap- 
praisers shall first select a competent and disinterested umpire. * * * The 
appraisers shall then appraise the loss and damage stating separately sound value 
and loss or damage to each item; and failing to agree, shall submit their differences 
only, to the umpire. An award in writing, so itemized, of any two when filed 
with this Company shall determine the amount of sound value and loss or dam- 
age.” 

Proceeding thereunder each plaintiff selected the same appraiser and each 
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defendant did likewise. These appraisers selected the same umpire to act in each 
case. There is evidence that James E. Tressler, husband of the plaintiff, Edith M. 
Tressler, was, and was known to be, authorized to act for both owners; that he had 
demanded the right to appear before the appraisers and “establish the value of the 
automobiles”; that he had been told by the adjuster that the appraisers would meet 
in Walsenburg at a certain time; that at said time he sought them there for the 
purpose of being heard, but failed to find them; that they met at that time and made 
their appraisal in the city of Trinidad; that no notfce was given the owners, or any 
one representing them, of the meeting in Trinidad; and that said owners were not 
represented thereat and no opportunity was given them to be heard. The values 
found. by the appraisers are the sums tendered by the insurance companies. They 
insist that the appraisals were valid. The plaintiffs set up several reasons sup- 
porting their contention that the appraisals were void. A jury was waived and 
the causes were tried to the court, which found generally for the plaintiff in each 
case, and specifically in each that: “The attempted appraisal of the value of the 
property destroyed was a nullity, by reason of the fact that plaintiff was given 
no opportunity to appear before the board of appraisers at the time the appraise- 
ment was made.” 


The six assignments of error in each case are identical. They amount simply 
to a contention that under the facts disclosed the law did not require notice to 
plaintiffs, or any opportunity for them to be heard, in order to validate the find- 
ing of the appraisers, and such is the question argued. The “submission” in the 
first case described the property as, “Reo Roadster S—62—5180, Motor 04—280, 
Year 1921,” and in the second case as “King Touring car 82210, Motor H 65. 
Year 1920.” 

[1] It is axiomatic that every man has a right to be heard before judgment; 
also that he may waive that right. We do not think this appraisal clause was 
such a waiver. In our opinion it was an agreement that reception and considera- 
tion by the appraisers of reasonable evidence of value and loss, from whatever 
source that evidence came, should be deemed a hearing. Such evidence might, 
in some circumstances, be obtained from their own éxpert knowledge; in others 
from an inspection of the property, or the salvaged portion of it; in others from 
a combination of both. Here the umpire alone appears to have had expert knowl- 
edge and he knew nothing personally about the property. The loss being com- 
plete, there was nothing to inspect. True, there are known price lists of such 
cars which, given make, style, and age (as set forth in these “submissions”), 
fix standard trading values. But those values presuppose fair second-hand con- 
dition. They are not inflexible and may be very wide of the mark. These com- 
panies would never be obliged to pay them if the cars were so badly used as to 
be mere junk; nor could they hope to so discharge their obligation if the cars 
were, in all respects save age, substantially new machines. Mileage, care, condi- 
tion of paint, etc., must enter largely into such appraisals. These are matters 
of hearing and proof. The record does not disclose that they were otherwise 
brought to the attention of the appraisers, save in part and by rumor. 

[2, 3] Plaintiffs insist that under such circumstances a hearing must be had 
and evidence of some kind taken. We think they are right. The rule varies 
slightly in different jurisdictions, but our attention has been called to no similar 
case where a denial of an opportunity to be heard has been sustained. 26 C. J. 
Pp. 422, §§ 557, 558; Continental Ins. Co. v. Garrett (C. C. A.) 125 F. 589; Security 
Ins. Co. v. Kelly (Tex. Civ. App.) 196 S. W. 874; Carlston v. St. Paul F. & M. 
Ins. Co., 37 Mont. 118, 94 P. 756, 127 Am. St. Rep. 715. 

_ Defendants insist that Dechant v. Globe & Rutgers Fire Ins. Co., 194 Wis. 
579, 217 N. W. 322 is in point and in their favor, but in that case there was a 
hearing. 

“These three (the appraisers and the umpire) met at the office of plaintiff’s 
attorney and evidence was offered before them tending to show that the value 
of the car, at the time the policy was issued, and, when destroyed, was $900 to 
$1,000.” Thereupon the adjusters went elsewhere, made further investigations, 
and returned an award of $350, which award was finally upheld. What evidence 
would be accepted and what rejected was discretionary with the appraisers and 
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the umpire. The feature of that case here material is that a hearing was granted 
and evidence received. 

In his reply brief counsel for defendants very frankly says: “If all of the 
cases cited in the briefs of the contending parties had never been decided, the 
rule of justice and fairness should still exist and we would not contend for one 
minute that an appraisal based upon no evidence could stand in this court.” 

He further says: “The determination of the value of a destroyed automobile 
is very simple. * * * The value ot secondhand cars is easily determined when 
the particular make, model and period of use and age are once ascertained.” 

This, of coyrse, indicates a determination of value by use of the price lists 
heretofore referred to. It omits entirely the element of condition. 

Neither appraiser appeared as a witness herein, but Bennett, the umpire, did. 
He testified that his only source of information was the appraisers, one of whom 
gave plaintiff's agent as his informant. This hearsay evidence is, in its essential 
particulars, unsupported by the record and denied by the agent. The cars were 
apparently burned at Walsenburg. The appraisers met there and failed to agree. 
Thereupon they went to Trinidad, where Bennett resided. Evidently the remains 
of the burned cars had not been taken to Trinidad, nor had Bennett gone to 
Walsenburg to inspect them. He testified that he never saw them, but the 
award signed by him recites: “We have carefully examined * * * the re- 
mains of the property * * * and having made * * * due allowance for the 
value of the property saved,” etc. So far as Bennett was concerned, these re- 
citals were palpably false, and Bennett was the final arbiter. 

The appraisal is held void, and the judgment of the district court is affirmed. 

Adams, J., Acting C. J., and Butler and Moore, JJ., concur. 


KURRE v. AMERICAN INDEMNITY CO. OF GALVESTON, TEX. 
No. 20201. 
St. Louis Court of Appeals. Missouri. June 4, 1929. 
Rehearing Denied June 18, 1929. 
17 Southwestern Reporter(2d) 685. 


8. GARNISHMENT—RETURN DISCLOSING THAT DECLARATION OF 
SEIZURE WAS MADE TO DEPUTY SUPERINTENDENT OF INSUR- 
ANCE, SUPERINTENDENT BEING “ABSENT,” HELD SUFFICIENT 
TO GIVE COURT JURISDICTION, WITHOUT STATING SUPERIN- 
TENDENT WAS ABSENT FROM STATE AT TIME OF SERVICE 
(Rev. St. 1919, § 6085, and § 6310a as added by Laws 1925, p. 278). 


Under Rev. St. 1919, § 6085, and section 6310a, as added by Laws 1925, p. 
278, providing that deputy superintendent of insurance shall have powers of sup- 
erintendent during vacancy in office or absence, inability, or suspension of sup- 
erintendent, and that service on deputy shall be valid and sufficient in such cases, 
amended return of officer in garnishment proceeding, reciting that declaration 
of seizure was made to deputy superintendent of insurance, superintendent being 
absent, and deputy being the person authorized to accept service in behalf of the 
garnishee insurance company, in absence of superintendent, held sufficient as 
against contention that it should have stated that superintendent was absent from 
state at time of service, “absence” being used as synonymous with “nonpresence, 
Rev. St. 1919, § 1192, providing for service of summons on corporation, not be- 
ing applicable. 

(For other cases, see Garnishment, Dec. Dig. § 102.) 

9. INSURANCE—POLICY INDEMNIFYING AGAINST’ LIABILITY FOR 
INJURIES HELD LIABILITY CONTRACT, NOT LIMITED BY CLAUSE 
LIMITING LIABILITY TO LOSS ACTUALLY PAID BY ASSURED IN 
SATISFACTION OF JUDGMENT. 


Policy indemnifying assured against loss by reason of liability imposed by 
law on assured for damages on account of bodily injuries, providing that no 
action should lie against company to recover for any loss, except by assured 
for loss actually sustained and paid by him in satisfaction of judgment after trial 
of issue, held not mere reimbursement contract, but one of insurance against 
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liability, and so far as the “no action” clause purported to limit insurer’s liability 
to reimburse for money paid by him in discharging his liability it must fall. 


(For other cases, see Insurance, Dec. Dig. § 514.) 


10. GARNISHMENT—EVIDENCE HELD TO ESTABLISH THAT MOTOR- 
TRUCK INJURING PLAINTIFF WAS COVERED BY LIABILITY POL- 
ICY ISSUED BY GARNISHEE. 

In garnishment proceeding against defendant’s liability insurer in aid of exe- 
cution, evidence held sufficient to establish that motor truck which struck plain- 
tiff was covered by policy issued by garnishee. 

(For other cases, see Garnishment, Dec. Dig. § 164.) 


11. CORPORATIONS—VOLUNTARY DISSOLUTION OF CORPORATION 
IS PRESUMPTIVELY EFFECTED BY FILING REQUIRED AFFIDA- 
VIT WITH SECRETARY OF ST'ATE, NOT BY VOTE OF SHAREHOLD- 
ERS (Rev. St. 1919, § 9756). 

Under Rev. St. 1919, § 9756, providing that whenever, by unanimous vote of 
shareholders, resolution is adopted favoring dissolution of corporation, corpora- 
tion may be dissolved after payment of all debts and claims by filing affidavit of 
dissolution with secretary of state, and that when such affidavit has been filed it 
shall be prima facie evidence of such voluntary dissolution, the dissolution is 
presumptively effected by filing required affidavit, and not by unanimous vote of 
shareholders, which only serves purpose of favoring dissolution. 

(For other cases, see Corporations, Dec. Dig. § 610[1].) 


Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

Garnishment proceeding by John Kurre against the American Indemnity 
Company of Galveston, Tex., garnishee of the Liberty Bottling Company. Judg- 
ment for plaintiff, and garnishee appeals. Affirmed. 

Wilbur C. Schwartz and Charles E. Morrow, both of St. Louis, for ap- 
pellant. 

Alphonse E. Ganahl, of Corona, Cal., and James J. O’Donohoe, of St. Louis, 
for respondent. 

BenNIcK, C. This is a garnishment proceeding in aid of an execution issued 
by the clerk of the circuit court of the city of St. Louis, pursuant to a judg- 
ment theretofore rendered in said court for the sum of $10,000, with costs amount- 
ing to $69.20, in favor of John Kurre, the plaintiff, and against Liberty Bottling 
Company, a corporation, the defendant, in an action for damages for personal 
injuries sustained by plaintiff when struck by an automobile truck owned and 
operated by the defendant. The execution was delivered to the sheriff of Cole 
county, who executed the same, so far as was recited in his original return, by 
delivering a true copy of the summons to garnishee (alleged to have been at- 
tached thereto, although the abstract of the record does not so show) to J. A. 
Rathbun, deputy superintendent of the insurance department of the state of 
Missouri, as the person authorized by law to accept service for and in behalf 
of American Indemnity Company of Galveston, Tex., garnishee, and by declaring 
to him that he seized and attached in his hands all moneys, debt and evidence of 
debts, due from said insurance company to the Liberty Bottling Company. 


The usual interrogatories were filed and answered, and the issues subsequently 
made by the pleadings, presenting the sole question of whether the garnishee was 
indebted to the defendant, the judgment debtor of plaintiff under and by virtue 
of its policy of insurance, indemnifying the defendant, in a sum limited to $5,000, 
against loss by reason of the liability imposed by law upon it for damages for 
bodily injuries or death resulting from the operation of the truck in question, and 
further providing that no action should lie against it to recover for any loss, 
damage, or expense, under the policy, unless such action was brought by the 
assured itself for loss, damage, or expense, actually sustained and paid by the 
assured, in satisfaction of a judgment after a trial of the issues. A jury was 
waived, and the cause tried before the court alone, resulting in the entry of a 
final judgment in favor of plaintiff, and against the garnishee, in the total sum 
of $6,803.08 and costs, from which the latter has duly appealed to this court. 

On the very threshold of the case, we are faced with the insistence of learned 
counsel for the garnishee that the return of the sheriff of Cole county was, and 
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is, insufficient to give us jurisdiction, because it discloses that the summons and 
declaration to garnishee were served upon the deputy superintendent of insurance, 
and fails to state that the superintendent was absent, or that any other statutory 
requirement existed, so as to make service upon the deputy valid. While not 
conceding the force of such suggestion, counsel for plaintiff have nevertheless 
deemed it the better part of discretion to ask leave, on behalf the sheriff, to file 
the summons to garnishee in this court, inasmuch as he inadvertently failed to 
attach the same to, or file it with, his return, and to amend the return itself, for 
the purpose of making it state’ the facts, so as to read as follows: 

“Executed this writ in the county of Cole, and state aforesaid, on the 15th 
day of September, 1925, by delivering a true copy of the summons to J. A. Rath- 
bun, deputy superintendent of the insurance department of the state of Missouri, 
the superintendent of insurance being absent, he being the person authorized 
by law to accept service for and in behalf of the American Indemnity Company 
of Galveston, Texas, garnishee, in the absence of the superintendent of insurance, 
and by declaring to him, the said deputy superintendent of insurance, that 1 
seized and attached in the hands of said insurance company all moneys, debts and 
evidence of debts due from said insurance company to the within named defend- 
ant, Liberty Bottling Company, a corporation, or much thereof as shall be suf- 
ficient to satisfy the sum of ten thousand dollars and cents, with interest 
and cost of suit, and by further declaring to him, the said deputy superintend- 
ent of insurance, in writing, that I summoned the American Indemnity Com- 
pany of Galveston, Texas, as garnishee, to appear before the circuit court of 
the city of St. Louis, Missouri, at the return term of this writ, said term com- 
mencing on the first Monday of October, 1925, to answer such interrogatories as 
may be then and there propounded by John Kurre, the plaintiff.” 


[1] So far as concerns the filing in this court at this time of the summons 
to garnishee, and the return thereof. we think it is clear, and counsel do not 
seriously argue otherwise, that the garnishee's rights will not be materially af- 
fected thereby. The only purpose the summons was ever designed to serve was 
to bring the garnishee personally into court (Fletcher v. Wear, 81 Mo. 524; 
Connor v. Pope, 18 Mo. App. 86; Swallow v. Duncan & Gregory, 18 Mo. App. 622; 
Potter v. Whitten, 161 Mo. App. 118, 142 S. W. 453); and, since the garnishee 
filed answers to the interrogatories propounded by the plaintiff, and appeared 
generally to the proceeding below, it thereby waived any defect in the service 
of the summons as to it personally (Fletcher v. Wear, supra; Connor v. Pope, 
supra; Epstein v. Salorgne, 6 Mo. App. 352; Potter v. Whitten, supra; Federal 
Truck Co. v. Mayer, 216 Mo. App. 443, 270 S. W. 407; State ex rel v. Pfeffle, 
220 Mo. App. 676, 293 S. W. 512). 


[2-5] The serious point with which we are confronted has to do with the al- 
lowance of the amendment to the return of the sheriff on the execution, which 
constitutes the writ or process of the court, since the jurisdiction of the court 
is established over the property or debt garnished only when such return shows 
that the proper declaration of the garnishee was made. Gates v. Tusten, 89 
Mo. 13, 14 S. W. 827; Commercial Real Estate & Brokerage Co. v. Riemann, 
116 Mo. App. 649, 93 S. W. 305; Todd v. Mo. Pac. R. Co., 33 Mo. App. 110; Gregor 
Grocer Co. y. Carlson, 67 Mo. App. 179; State ex rel. v. Pfeffle, supra. It is well 
agreed, and the authorities heretofore cited so hold, that the declaration or notice 
of seizure is the means by which the res is brought into court, and is an indes- 
pensable prerequisite to jurisdiction over the same; that jurisdiction over the 
res, which may, or may not, be the property of, or due and owing to, the de- 
fendant, can neither be waived nor conferred by consent; and that, even though 
the garnishee, by appearing, cannot complain of the judgment in so far as it may 
affect him personally, nevertheless the pertinent statutes must be strictly com- 
plied with in order to give the court jurisdiction to proceed, since mere Juris- 
diction over the person will not carry with it jurisdiction over the res. 

Thus we have a twofold matter for decision: First, whether the amendment 
of the return should be allowed in this court at this time; and, second, whether 
the return as amended (assuming that the same should be allowed) is sufficient 
to confer jurisdiction upon the court over the debt alleged to be due from the 
garnishee to plaintiff’s judgment debtor. 
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[6] As to the first of such questions, the rule, generally speaking, even in 
the case of actions as technical as proceedings in garnishment, is that the return 
may be amended so as to make it conform to the facts, and that the garnishee 
will not be heard to object, either that the amendment is permitted during the 
trial of the case or, where jurisdiction of the court in fact exists, that jurisdic- 
tion would not appear, except by the amendment. Cassidy Bros. Commission Co. 
y. Estep, 63 Mo. App. 540; Todd v. Mo. Pac. R. Co., supra; Brecht v. Corby, 
7 Mo. App. 300; 28 C. J. 236. 

[7] Furthermore, and applying the rule more closely to the particular facts 
of the case at bar, it is held that, where the amendment of the return would 
show that the officer actually took the proper steps to confer jurisdiction upon 
the court before the judgment was rendered, the amendment may be allowed, 
in the discretion of the court, even though not sought until after the case is 
removed to a court of appellate jurisdiction. Gregor Grocer Co. v. Carlson, supra; 
Godman v. Gordon, 61 Mo. App. 685; Cassidy Bros. Commission Co. v. Estep, 
supra; Fee v. Kansas City, F. S. & M. R. Co., 58 Mo. App. 90. Such holding 
states no new doctrine, because the practice has been consistently approved by the 
appellate courts of this state in actions of every character, provided, of course, 
that the rights of third parties have not meanwhile intervened. In this connec- 
tion, see Muldrow v. Bates, 5 Mo. 214; Transier v. St. Louis, K. C. & N. Ry. 
Co., 54 Mo. 189: Turner v. Kansas City, St. J. & C. B. R. Co.. 78 Mo. 578: Boul- 
ware v. Chicago & A. R. Co., 79 Mo. 494; Martin v. Castle, 182 Mo. 216. 81 
S. W. 426; Bunton v. Adams, 65 Mo. App. 6; Holtschneider v. Chicago, R. I. & 
P. Ry. Co., 107 Mo. App. 381, 81 S. W. 489. 

[8] Our ruling upon the point is, therefore, that the amendment of the re- 
turn, in the terms requested, should be allowed. Thus the return, as we shall 
hereafter consider it, discloses that the declaration of seizure was made to the 
deputy superintendent of insurance, the superintendent himself being absent, he 
(the deputy) being the person authorized by law to accept service for and in 
behalf of the garnishee in the absence of the superintendent. 


Counsel for the garnishee argue, however, that even the amended return is 
insufficient to confer jurisdiction upon us; their precise contention being that the 
return, to have been valid, should have shown that the superintendent of insur- 
ance was absent from the state at the time service was had They insist that 
the office of the superintendent is of state-wide jurisdiction; that the duties of 
the office do not devolve upon the deputy, so long as the superintendent himself 
is within the state; and that, sequentially, the deputy was unauthorized by law 
to accept service, and service upon him was of no avail, unless such a statutory 


requirement actually existed as to make him in effect the head of the depart- 
ment. 


In support of their position, counsel call our attention to section 1192, R. S. 
1919, providing for the service of summons upon a corporation, and particularly 
to the case of Hoen v. Atlantic & Pacific R. Co., 64 Mo. 561, construing such 
section, and holding that the return of the sheriff to the summons, in order to be 
valid, should recite that the chief officer of the corporation was absent from, 
or could not be found in, the county, and not merely and generally that he was 
absent. In our view of the case, however, the two situations are not analogous, 
and we do not regard the decision relied upon as here controlling, since section 
1192, in the concluding portion thereof, specifically designates how service of 
summons may be had in the event that the president or chief officer of the cor- 
poration cannot be found in the county, thus conclusively indicating that the 
Legislature, in enacting such statute, had in mind the very construction which the 
court in the case cited subsequently put upon it. 


The statutes applicable to the point for decision are section 6085, R. S. 1919, 
and section 6310a. as enacted by Laws 1925, p. 278: the former providing that 
the deputy superintendent of insurance shall possess all the powers, and perform 
all the duties, attached by law to the office of the superintendent, during a 
vacancy in such office, and during the absence, inability, or suspension of the 
Principal, and the latter that, in case of a vacancy in the office of superintendent. 


or in case of his absence, inability, or suspension, service upon the deputy shall 
be valid and sufficient. 
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It will be observed that in neither of these sections did the Legislature in 
any wise attempt to qualify the meaning of the term “absence,” as to indicate 
that it was either absence from the state, or absence from the county, that was 
meant. To the contrary, the purpose of both enactments undoubtedly was to 
insure generally that, in matters requiring immediate attention, there would at 
all times be a qualified party in charge of the office to transact the business at 
hand; to make service easy, rather than difficult; and to provide a means whereby 
the sheriff might go to the office of the insurance department with the process 
intrusted to him, and find some one in charge thereof empowered to accept ser- 
vice. In fact, in the passage of section 6310a, the Legislature even went so far 
as to provide that, in the absence or inability of both the superintendent and 
his deputy, service might be had upon the chief clerk, thus disclosing clearly to 
our minds that the intent back of the legislation was precisely as we have here 
construed it. 

So far as we are advised, the matter now under consideration is one of the 
first impression in this state; but we find that eminent courts of other juris- 
dictions, when faced with the interpretation of much the same language in acts 
of similar purport, have held the word “absence,” as used in this connection, to 
be synonomous with “nonpresence.” Commonwealth v. Ginn & Co., 120 Ky. 83, 
89, 85°S. W. 688; Engeman v. State, 54 N. J. Law, 247, 251, 23 A, 676; Manners 
v. Ribsam, 61 N. J. Law, 207, 41 A. 676; State v. Smith, 107 La. 129, 31 So. 
693, 1014. Believing that the reasoning of such cases is sound, that they represent 
the legislative intent, and that they are peculiarily applicable to the situation at 
hand, we regard them as persuasive, and consequently rule that the return as 
amended, reciting service upon the deputy in the absence of his principal, is 
sufficient to show jurisdiction in the court over the subject-matter of the action, 
so as to permit us to pass upon the merits of the case proper. 

[9] The garnishee’s other assignments of error, 12 in number, all go to the 
propriety of the giving and refusal of declarations of law, peremptory or otherwise, 
and in one way or another question the finding and judgment of the court that 
the garnishee was indebted to the defendant under its policy, which, as counsel 
for the garnishee would have us construe it, was one of reimbursement, and de- 
signed to indemnify the assured merely against loss sustained by it by the actual 
payment in money of a claim or judgment against it, and not one to insure against 
liability alone. Since the defendant had concededly not satisfied the judgment 
theretofore rendered against it in the action for damages for personal injuries, 
they argue that the garnishee owed the defendant nothing under its policy, and 
was, therefore, not subject to garnishment at the hands of plaintiff in his capa- 
city of judgment creditor. 

The pertinent proyisions of the insuring and no-action clauses of the policy 
here in question are as follows: 

“To indemnify the assured * * * against loss by reason of the liability 
imposed by law upon the assured for damages on account of bodily injuries, in- 
cluding death at any time resulting therefrom, accidentally suffered or alleged 


to have been suffered while this policy is in force by any person or persons. 
= 18 


“No action shall lie against the company to recover for any loss, damage 
and/or expense, under this policy, unless it shall be brought by the assured for 
loss, damage and/or expense actually sustained and paid by him in money 1n 
satisfaction of a judgment after trial of the issue. * * *” 

In the carefully considered case of Goerss v. Indemnity Co. of America, 3 
S. W. (2d) 272, this court recently had occasion to construe a policy containing 
insuring and no-action clauses worded in almost identically the same language, 
and certainly of the same import, as the corresponding clauses in the policy now 
under review, as reference to the opinion in the former case will show. In answer 
to the same suggestions as are now advanced by the garnishee herein, we there 
held, in substance, that such a policy was properly one of insurance against 
liability, and not a mere reimbursement contract; that the insurer’s promise i 
the insuring clause could not be defeated by denying to the insured in the no- 
action clause, under the guise of a limitation, the right to maintain an action 
for the enforcement of the insurer’s promise; and that, insofar as the no-action 
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clause undertook and purported to limit the insurer’s liability merely to an 
obligation to reimburse the insured for money paid by him in discharging his 
liability, it was out of harmony with the insuring clause, and should yield to it. 

The Goerss Case went to the Supreme Court on certiorari, wherein it was 
found to be in conflict with the controlling decisions of that court, and, in an 
opinion filed [State ex rel. Indemnity Co. of America v. Daues (Mo. Sup.) 13 S. 
W. (2d) 1059], the writ of certiorari was held to have been improvidently granted, 
and was ordered quashed. Under these circumstances, the Goerss Case is con- 
trolling upon the case at bar, and upon its authority we rule that the judgment 
of the lower court, holding that the garnishee was indebted to the defendant, 
and subject to garnishment at the instance of plaintiff, was proper, and that no 
claim of error may be predicated upon the court’s action with reference to the 
giving or refusing of declarations of law, upon any theory adverse to the con- 
clusions expressed in that opinion. See, also, Jedlicka vy. Missouri Mut. Casualty 
Co. (Mo. App. 14 S. W.(2d)535. 


In support of its point with reference to the alleged propriety of its requested, 
but refused, peremptory declaration of law, the garnishee argues that the evidence 
did not establish that the automobile truck, which injured plaintiff, was covered 
by the policy, or that it was being operated at the time by the defendant. The 
last suggestion has its basis in certain evidence tending to show that the corporate 
existence of the defendant was dissolved prior to the date on which plaintiff's 
injury was received. 

[10] As to the first proposition, we think there was substantial evidence 
adduced showing that the truck by which plaintiff was injured was covered by 
the policy in question. We say this for the reason that there was positive testi- 
mony that the license number of the particular truck was the license number 
of the truck mentioned in the policy; that such truck was the only one used by 
the defendant on the day of the accident; and that, following the accident, the 
truck was examined, and found to have been damaged in the collision with the 
car in which plaintiff was riding. 

[11] The point in regard to whether the defendant was operating the truck 
at the time of the accident presents a somewhat more complicated question, but 
we are nevertheless of the opinion that the insistence of the garnishee is again 
equally unavailing. The controversy arises from the fact that’ plaintiff’s wit- 
ness, Horwitz, the president of the Liberty Bottling Company, admitted on the 
stand that the corporate existence of his company had been dissolved, and that, 
as a part of the cross-examination of the witness, counsel for the garnishee, over 
the objection of plaintiff, offered in evidence a certificate of the secretary of 
state, showing the filing in his office of an affidavit of dissolution upon a unani- 
mous vote of the shareholders as of June 29, 1920, which was more than one 
month prior to the day on which plaintiff’s injury was sustained. 


The error in the position taken by the garnishee lies in the fact that, even 
though the certificate of the secretary of state does not show the date on which 
the affidavit of dissolution was filed in his office, it does affirmatively disclose 
that the affidavit itself was not made until October 8, 1920, more than two months 
after the accident, and, in the very. nature of things, it could not have been 
filed until after it was made. The statute in force at the time of the purported 
dissolution was section 9756, R. S. 1919, which provided, and as subsequently 
repealed and reenacted still provides, that whenever, by unanimous vote of all 
the shareholders, a resolution is adopted favoring the dissolution of the corpor- 
ation, after the payment of all debts, claims, or bills, then the corporation may be 
dissolved by filing an affidavit of dissolution with the secretary of state, setting 
forth the above facts, and that, when such affidavit has been filed, it shall be 
taken as prima facie evidence of such voluntary dissolution. 


It is clear to our minds that the statute is susceptible of no interpretation 
other than that the dissolution is presumptively effected by the filing of the 
required affidavit with the secretary of state, and not by the unanimous vote 
of the shareholders, which only serves the purpose of favoring the dissolution. 
Consequently, from the very evidence now relied upon by the garnishee, it con- 
clusively appears that the corporate existence of the defendant had not been 
extinguished at the time of the accident, in view of which the contention that 
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there was no showing that the truck was being operated at the time by the de- 
fendant must be disallowed. 

The last point for attention is the insistence of counsel for the garnishee 
that the court was in error, at the close of the case, and after their own re- 
quested peremptory declaration of law had been refused, in giving the following 
declaration of law at the request of plaintiff: 

“The court is of the opinion and declares the law to be that, under the law, 
the pleadings, and the evidence, American Indemnity Company, Galveston, Texas, 
garnishee herein, of Liberty Bottling Company, defendant, is indebted to said 
Liberty Bottling Company, defendant, in the sum of $5,000, with interest thereon, 
at the rate of 6 per cent. per annum from the 24th day of May, 1921, together 
with the sum of $69.20, being the court costs in the damage suit.” 

Counsel argue at great length that the above declaration of law was manda- 
tory and peremptory as to the ultimate facts to be found upon the issue of the 
garnishee’s liability, and that it was erroneous, since it precluded the court, as 
the trier of the facts, from a consideration of the evidence, and the weight to 
be accorded to the same, and particularly to the parol evidence adduced by 
plaintiff in proof of the fact that the automobile of defendant which struck and 
injured him was the one covered by the policy in question. While we are not 
unmindful of the views expressed in the authorities relied upon by counsel for 
garnishee in support of their point, we are nevertheless convinced that the last 
controlling cases, and the ones which to our minds seem to have been more 
soundly reasoned, announce the doctrine that the giving of a declaration of law 
in such form and under kindred circumstances is not error. 

These cases hold that, even though a peremptory instruction of this char- 
acter would be erroneous in a jury trial as taking the case away from the jury, 
yet where the issues of fact are submitted to the court, the peremptory declara- 
tion of law amounts to no more than the verdict found; that it cannot be said 
either to mislead the court or to withdraw from its consideration the testimony 
adduced at the trial; that if the law and the evidence warrant the finding made, 
then the peremptory declaration simply declares that the court intends to 
do what it ought to have done without any such declaration of its duty; and 
that this is particularly true where the action of the court in connection with 
the giving and refusal of other requested declarations of law discloses that 
it applied no erroneous principle of law to the case. Heynbrock v. Hormann, 
256 Mo. 21, 164 S. W. 547; Stone v. Spencer, 77 Mo. 356; A. Jaicks Co. v. 
Schoellkopf (Mo. App.) 220 S. W. 486; Kansas City ex rel. v. Askew, 105 
Mo. App. 84, 79 S. W. 483; Chaonia State Bank v. Sollars, 190 Mo. App. 
284, 176 S. W. 263. In fact there is authority that, even in a case where the 
defendant has offered testimony, a peremptory declaration of law to find for 
plaintiff is not erroneous, provided there was no substantial evidence adduced 
to show a defense. A. Jaicks Co. v. Schoellkopf, supra; Saucer v. Kremer, 297 
Mo. 461. 249 S. W. 640. 

In this instance it is true that the garnishee, under its general denial, raised 
an issue as to every element of plaintiff’s case, yet its principal and only affirma- 
tive defense was based directly upon the legal effect to be ascribed to the no- 
action clause in its policy. Through the giving and refusal of declarations of 
law requested by the garnishee, the court indicated, not only what its theory 
of the law was, but also that it was governed by the proper theory, as we have 
heretofore held. Plaintiff clearly made out a prima facie case as to every 
essential element, which he was required to prove, the garnishee offered no evi- 
dence whatsoever, and the only affirmative defense set up by the garnishee was 
an invalid one. Consequently the peremptory declaration of law for plaintiff 
was not improper under the circumstances of the case, and upon the authority 
of the cases we have cited the objection urged by counsel must be disapproved. 

In consequence of the views herein expressed, it follows that the sheriff's 
petitions for leave to file summons and to amend his return should be allowed, 
and that the judgment of the circuit court should be affirmed. The Commissioner 
so recommends. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the opinion 
of the court. 
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The sheriff’s petitions for leave to file summons and to amend his return 
are allowed, and the judgment of the circuit court is affirmed. 
Haid, P. J., and Becker and Nipper, JJ., concur. 


JOHN WONSEWITZ, PLAINTIFF, RESPONDENT, v. AMERICAN INDEM- 
NITY COMPANY OF GALVESTON, TEX., GARNISHEE OF LIB- 
ERTY BOTTLING COMPANY, A CORPORATION, AP- 
PELLANT. (No. 20205.) 
St. Louis Court of Appeals. Missouri. June 4, 1929. 
Rehearing Denied June 18, 1929. 
17 Southwestern Reporter(2d) 691. 
Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 
“Not to be officially published.” 
Wilbur C. Schwartz and Charles E. Morrow, both of St. Louis, for appel- 
lant. 

Alphonse E. Ganahl, of Corona, Cal. and James J. O’Donohoe, of St. Louis, 
for respondent. 

BeNNicK, C. This a garnishment proceeding in aid of an execution issued by 
the clerk of the circuit court of the city of St. Louis, pursuant to a judgment 
theretofore rendered in said court for the sum of $6,000, with costs amounting to 
$74.75, in favor of John Wonsewitz, the plaintiff, and against the Liberty Bot- 
tling Company, a corporation, the defendant, in an action for damages for per- 
sonal injuries sustained by plaintiff when struck by an automobile truck owned 
and operated by the defendant. The American Indemnity Company of Gal- 
veston, Tex., was summoned, and appeared, as garnishee, and a trial was had 
before the court alone, with a jury waived, resulting in the entry of a final 
judgment in favor of the plaintiff, and against the garnishee, in the sum of 
$6,681.53 and costs, from which the latter has duly appealed to this court. 

This case is a companion case to Kurre v. American Indemnity Company 
of Galveston, Texas (No. 20201) 17 S. W.(2d) 685, decided at the present term 
of court and not yet [officially] reported. It presents an identical insurance 
contract; the same facts and points of law involved in the Kurre Case are in- 
volved in the instant case; the two damage suits grew out of a common acci- 
dent; the proceedings leading to the judgment against the garnishee corresponded 
in each instance; and the two cases have been argued and submitted together 
in this court. 

In conformity with the views expressed in our opinion in the Kurre Case, 
it follows that the sheriff’s petitions to file summons, and to amend his return, 
should be allowed, and that the judgment of the circuit court should be affirmed. 
The Commissioner so recommends. 

Per Curiam. The foregoing opinion of Bennick, C., is adopted as the 
opinion of the court. 

The sheriff’s petitions to file summons and to amend his return are al- 
lowed, and the judgment of the circuit court is affirmed. 

Haid, P. J., and Becker and Nipper, JJ., concur. 


GERKA v. FIDELITY & CASUALTY CO. OF NEW YORK. 
Court of Appeals of New York. May 28, 1929. 
167 Northeastern Reporter 169. 

1. INSURANCE—ANY DEFENSE OF INSURER TO ACTION AGAINST IT 
BY INSURED WAS AVAILABLE IN ACTION BY JUDGMENT CREDI- 
TOR OF INSURED. 

Insurer, in liability policy in an action brought against it by a judgment creditor 
of the insured, was entitled to avail itself of any defense which it could have urged 
in defense of action against it brought by the insured. 

(For other cases, see Insurance, Dec. Dig. § 615.) 

2, INSURANCE—POLICY IN CASE OF AMBIGUITY MUST BE CON- 
STRUED AGAINST INSURER. 

_In case of ambiguity in policy prepared by insurer, the policy must be construed 
against insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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3. INSURANCE—ACT OF DRIVER’S HELPER WITHOUT AUTHORITY 
AND CONTRARY TO RULES WAS NOT BINDING ON EMPLOYER 
WITHIN LIABILITY POLICY. ; 

Act of helper for driver of laundry wagon in driving horse without authority 
and contrary to rules of employer was not binding on employer, within meaning 
of liability policy exempting insurer from liability in event injuries were inflicted 
while horse-drawn vehicle was driven by person under 16 years of age. 

(For other cases, see Insurance, Dec. Dig. § 435.) 

4. INSURANCE—WHETHER INSURER HAD ESTOPPED ITSELF FROM 
RELYING ON PROVISION EXEMPTING IT FROM LIABILITY BY DE- 
FENDING NEGLIGENCE ACTION HELD FOR JURY. 

Whether insurer had estopped itself from relying on provision of policy ex- 
empting it from liability by reason of defending negligence action with knowledge 
of all facts held for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Supreme Court, Appellate Division, Second Department. 

Action by Herman Gerka against the Fidelity & Casualty Company of New 
York. Judgment for plaintiff entered upon the verdict of a jury was reversed, and 
the complaint dismissed by the Appellate Division (225 App. Div. 686, 231 N. Y. S. 
319), and plaintiff appeals. Reversed, and a new trial granted. 

William F. McNulty, Harold R. Medina, Jacquin Frank and David M. Fink, all 
of New York City, for appellant. 

Edward P. Mowton, of New York City, for respondent. 

Husss, J. The plaintiff recovered a judgment against the Eagle Wet Wash 
Laundry Company, a corporation, in an action for personal injuries caused by one 
of its vehicles. The laundry company was insolvent, and an execution issued 
against it was returned unsatisfied. The defendant insurance company had issued a 
teams’ liability policy to the laundry company, insuring it against loss and damage 
growing out of injury to third persons by its horse-drawn vehicles. The policy 
contained a provision that, in case of the insolvency of the laundry company, a 
judgment creditor, in an action against it, who had recovered a judgment against 
it for a loss covered by the policy, might maintain an action against the insurance 
company to recover such loss, subject, however, to all the terms and conditions of 
the policy. 

The policy in question contains a clause, referred to as “Clause B,” which reads: 

“B—This policy does not cover loss from liability for, or any suit based on, 
injuries or death caused by any draught animal, driving animal, or vehicle while 
being driven by or while in charge of any person who is either under the age fixed 
by law for drivers, or who is in any event under the age of sixteen years.” 

This action is defended upon the ground that the vehicle which injured the 
plaintiff was, at the time, in charge of, and the horse was being driven by, a boy 
under 16 years of age. 

[1] The defendant is entitled to avail itself of any defense, in this action 
brought against it by a judgment creditor, which it could have urged in defense of 
an action against it brought by the insured. Coleman v. New Amsterdam Casualty 
Co., 247 N. Y. 271, 160 N. E. 367; Weatherwax v. Royal Indemnity Co., 250 N. Y. 
281, 165 N. E. 293. 

Shortly before the accident, a driver named Selesnik left the insured’s place of 
business with a horse and wagon for the purpose of picking up laundry. His helper, 
a boy named Pagano, under 16 years of age, was with him. The driver drove in 
front of a house, got off the wagon, and went into the house to get some laundry. 
The boy, Pagano, was left on the wagon. The driver left the reins fastened to 
the dashboard. The wagon stood out about 7 or 8 feet from the curb. The boy 
took hold of the reins to drive the rig nearer the curb and while the rig was moving 
the plaintiff was injured. He recovered a judgment against the insured for such 
injuries. Upon the trial of this action against the insurance company, the learned 
trial justice left it to the jury to determine as a question of fact whether plaintiff's 
injuries were caused by a “vehicle while being driven by or while in charge of any 
person * * * under the age of sixteen years” within the meaning of the policy. 
The jury found in favor of the plaintiff. The Appellate Division has decided to 
the contrary, holding as a matter of law that liability for the injuries in question 
was not covered by the policy. As the judgment was reversed by the Appellate 





Auto. ] Gerka v. Fidelity & Casualty Co. of New York 797 


Division upon the law and the facts and the complaint dismissed, it is necessary for 
this court to determine whether a question of fact is presented by the evidence. 

The jury might have found from the evidence that the president of the insured 
was familiar with the clause of the policy in question and that he had given strict 
instructions that no helper was to be allowed to drive. He had never seen the boy, 
Pagano, on a wagon without a driver being present, and had never seen him drive. 
Every wagon had a driver and a helper, whose business it was to remain with the 
wagon and watch the wagon when the driver was absent gathering up packages of 
laundry and to see that the bundles in the wagon were not stolen. There was a 
rule in the plant “that no driver is to allow his helper at any time to touch the reins 
to drive.” Drivers were employed for that purpose. The driver, Selesnik, and the 
boy, Pagano, each testified that at the time of the accident the driver was in charge 
of the wagon, and that the boy was left, when the driver went for laundry, to watch 
the wagon and the laundry in it. As the verdict of the jury was in favor of the 
plaintiff, it must be assumed that the facts were found as stated. 

[2] The policy was prepared by the defendant, and, in case of ambiguity, must 
be construed against it. Marshall v. Commercial Travelers’ Mut. Accident Ass’n, 
170 N. Y. 434, 63 N. E. 446; Michael v. Prussian Nat. Ins. Co., 171 N. Y. 25, 63 
N. E. 810; Bushey & Sons v. American Ins. Co., 237 N. Y. 24, 142 N. E. 340. 

[3] The defendant contends that it is not liable because a boy under 16 years of 
age had hold of the reins and was guiding the horse at the time of the accident. 
Under that construction of the policy the defendant would not be liable if a boy 
on the street under 16 years of age had jumped on the wagon, started the horse, 
and injured some one. We think that construction is not justifiable. The policy is 
intended to indemnify the assured against a loss suffered because of an injury to a 
third person by one of its vehicles. If such a loss is caused by a boy under 16 years 
of age over whom the insured has no control, by starting a horse, the policy covers 
the loss. If the insured permits a boy under that age to drive a vehicle and have 
charge of it, and an injury results to a third person, the policy does not cover. 

The insured furnished a proper driver, placed him in charge of the rig, gave 
strict instructions that the helper was not to be allowed to drive, and had a rule 
“that no driver is to allow his helper at any time to touch the reins to drive.” The 
boy did touch the reins in violation of instructions without the knowledge or con- 
sent of the insured or the driver. He was a volunteer acting on his own initiative, 
and his act was no more binding upon the insured, within the meaning of the 
policy, then would have been the same act if performed by a boy on the street. 

The clause in question was undoubtedly placed in the policy to protect the 
insurer from the extraordinary hazard caused by placing young boys in charge of 
horses. The average person in reading the policy would so understand it. 

No question of waiver is involved in this case, as clause B of the policy ex- 
cepts the risk therein referred to from coverage by the policy. It provides that the 
policy does not cover in case of an injury to a person by a vehicle while being 
driven by or in charge of a person under 16 years of age.. Draper v. Oswego 
County Fire Relief Ass’n, 190 N. Y. 12, 82 N. E. 755. 

[4] In any event there was a question of fact which should have been submitted 
to the jury to determine; that is, whether the defendant had estopped itself from 
relying on the provision of the policy in question by defending the negligence action 
with knowledge that the boy, Pagano, was under 16 years of age at the time of the 
accident. A month before the trial of the negligence action, Pagano told the at- 
torney for the defendant his age. The attorney then wrote a letter to the insured, 
Stating that he had just learned that Pagano, at the time of the accident, was under 
16 years of age. He then stated: “Under the circumstances, we are hereby advising 
- that further handling of this case on our past in behalf of The Fidelity & 

Casual Company of New York, is being done under a full reservation of all policy 
rights, pending a complete and thorough investigation of all the facts connected 
with the matter.” 

The jury might have found that thereafter the president of the insured called 
upon the attorney for the defendant and said: “I told Mr. Diggins that on the ad- 
vice of my counsel we could not accept their reservation: that we paid for a policy 
and did not intentionally breach that policy, and we would hold them to it and that 
they would either protect us under the policy or we w ould take our own lawyer and 
hold them liable for whatever we might lose thereby. 

The defendant did not at any time offer to turn over the papers in the action to 
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the insured. It continued with the defense of the action, paid the witness fees, 
conducted the trial, appealed to the Appellate Division, and offered to pay the plain- 
tiff a sum of money to settle the action. Its conduct was inconsistent with its 
later claim of nonliability under the policy. When it proceeded with the defense of 
the negligence action, with knowledge of its claimed defense under the policy, it 
made its election and estopped itself from now urging that defense. Utterback- 

Gleason Co. v. Standard Accident Ins. Co. of Detroit, Mich., 193 App. Div. 646, 

184 N. Y. S. 862, affirmed, 233 N. Y. 549, 135 N. E. 913; Miller v. Union Indemnity 

Co., 209 App. Div. 455, 204 N. Y. S. 730. 

The decision of this court in Mason-Henry Press v. AZtna Life Ins. Co., 211 N. 
Y. 489, 105 N. E. 826, relied upon by the learned trial justice, is not in conflict. In 
that case the insurer was not informed that the boy whose negligence caused the in- 
jury was under 16 years of age until the trial of the case. To the same effect is 
the case of Gordon, Inc., v. Massachusetts Bonding & Insurance Co., 229 N. Y. 424, 
425, 128 N. E. 204. 

The judgment of the Appellate Division, in so far as it dismisses the complaint, 
should be reversed, and a new trial granted, with costs to abide the event. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Judgment accordingly. 

SUETTERLEIN v. NORTHERN INS. CO. OF NEW YORK. 
Court of Appeals of New York. May 28, 1929. 
167 Northeastern Reporter 176. 

1. INSURANCE—CONDITION AGAINST OTHER INSURANCE COVER- 
ING LOSS IS BROKEN WHEN NEW POLICY IS ISSUED, REGARD- 
LESS OF VALIDITY OF NEW POLICY. 

Condition that policy of insurance shall become void, if there is other insur- 
ance covering loss, is broken as soon as new policy is issued protecting same interest, 
regardless whether later insurance is valid or invalid. 

(For other cases, see Insurance, Dec. Dig. § 336[1].) 

2. INSURANCE—CONDITION AGAINST “OTHER INSURANCE” DOES 
NOT COVER POLICY WHOLLY SEPARATE FROM COVERAGE OF 
FIRST POLICY. 

Under policy providing that it shall become void, if there is other insurance 
covering loss, if coverage of one policy is an interest wholly separate, in sub- 
stance as well as in form, from coverage of second policy, there is no “other insur- 
ance” within scope of condition which presupposes identity of interests. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

3. INSURANCE—FIRE POLICY ON AUTOMOBILE IN NAME OF WIFE 
NOT OWNING INTEREST IN AUTOMOBILE HELD “OTHER INSUR- 
ANCE,” AVOIDING PRIOR POLICY BY CONDITIONAL SELLER IN 
NAME OF HUSBAND, THOUGH WIFE’S POLICY WAS VOID. 
Where insured’s wife was not in fact owner of any interest in automobile, and 

was not supposed to have had any interest, and fire policy on automobile, taken out 
in name of wife after conditional seller had already insured automobile payable to 
husband as insured, was intended to enable wife to hold insurance money for hus- 
band in case of loss, policy in wife’s name was “other insurance” of same interest 
within meaning of first policy precluding recovery, if there was other insurance 
covering loss, and forfeited first policy, though policy in wife’s name was void. 

(For other cases, see Insurance, Dec. Dig. § 336[3].) 

Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Albert Suetterlein against the Northern Insurance Company of New 
York. From a judgment of the Appellate Division of the Supreme Court in the 
Third Judicial Department (224 App. Div. 805. 230 N. Y. S. 916) affirming by di- 
vided court a judgment of the Trial Term (130 Misc. Rep. 420, 224 N. Y. S. 409) 
in favor of the defendant, plaintiff appeals. Affirmed. 

Israel T. Deyo, of Binghamton, for appellant. 

Thomas B. Kattell, of Binghamton, for respondent. 

Carpozo, C. J. Plaintiff bought a motor car under a contract of conditional 
sale; a term of the contract being that insurance for his protection would be taken 
out by the seller. Thereafter the defendant issued its policy of insurance against 
fire in the name of the plaintiff as assured, loss payable to the plaintiff and the sell- 
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er’s assignee as their interests might appear. The policy was delivered to the as- 
signee, at whose request it had been issued. It contains conditions against the 
transfer or change by the assured of his insurable interest; against false swearing 
by the assured in relation to the loss; and against other insurance. “No recovery 
shall be had under this policy, if at the time a loss occurs there be any other in- 
surance covering such loss, which would attach if this insurance had not been ef- 
tected.” 

After the delivery of the policy in suit, plaintiff made application to another in- 
surance company for a policy of insurance covering the same car to be issued to 
his wife. He says he did not know, when applying for that policy, that the one 
in suit had been delivered. The wife, according to his testimony and hers, had in 
fact no interest in the car, but in requesting the new policy he said that she was 
owner. The policy was taken in her name because that had been the practice in the 
insurance of the household furniture. Husband and wife believed, or so as least 
they testify, that insurance of the car, though taken in the name of one, would be 
equally effective to protect the interest of the other. 

A few weeks later the car was destroyed by fire. The plaintiff filed with the 
defendant a proof of loss as owner under the policy in suit; his wife filed a proof 
of loss as owner under the policy made out to her. He gave the answer “no” when 
the adjuster of the loss inquired whether there was other insurance covering the loss, 
and verified the proofs accordingly. At the same time he was pressing the other 
company to make payment to his wife. 

The trial court found that the wife had in truth no interest in the car; that 
plaintiff was the sole owner; and that the second policy of insurance “did not cover 
and did not purport to cover the same interest in the same property” as that covered 
bv the policy issued by the defendant. The court found, none the less, that the new 
policy was “other insurance” within the meaning of the contract, and that in the 
failure to declare it there had been falsehood or deceit. Judgment was directed 
for the defendant dismissing the complaint. 

[1] A condition that a policy of insurance shall become void, if there is other 
insurance covering the loss, is broken as soon as a new policy is issued protecting 
the same interest, and this whether the later insurance is valid or invalid. Lipedes 
v. Liverpool & London & Globe Ins. Co., 229 N. Y. 201, 128 N. E. 160, 13 A. L. R. 
550; Bigler v. New York Cent. Ins. Co., 22 N. Y. 402. The law does not ask 
whether a claim founded on the later policy will be subject to defenses. It halts 
the inquiry when it finds that a policy, purporting to give insurance, exists “in 
point of fact.” Story, J., in Carpenter v. Providence Washington Ins. Co., 16 Pet. 
[U. S.] 495, 10 L. Ed. 1044; Lipedes v. Liverpool & London & Globe Ins. Co., supra. 
The aim of the condition is to minimize temptation. Mussey v. Atlas Mut. Ins. Co., 
14.N. Y. 79, 83. When temptation is invited, the penalty is earned. 

[2] The mischief to be repressed heing the enhancement of the moral hazard, 
the absence of the mischief is as competent to narrow the meaning of the condition 
as the presence of the mischief is competent to extend it. What is presupposed 
throughout is identity of interests. If the coverage of one policy is an interest 
wholly separate, in substance as well as in form, from the coverage of the second, 
there is no “other insurance” within the scope of the condition. The limitation is as 
settled as the rule itself. A mortgagor’s policy will hold, though a new policy is 
issued at the request of a mortgagee; a landlord’s insurance is unaffected by the fact 
that other insurance is procured for the protection of the tenant. “Neither the pol- 
icy of the law nor the contracts of insurance forbid, but on the contrary permit as 
many several insurances upon the same property as there are separate interests.” 
De Witt v. Agricultural Ins. Co.. 157 N. Y. 353, 360, 51 N. E. 977, 978: Carpenter 
v. Providence Washington Ins. Co., supra, at page 503 of 16 Pet.; Mutual Safety 
Ins. Co. v. Hone, 2 N. Y. 235; 4 Joyce on Ins. § 2467. 

The question is whether this case is within the territory subject to the operation 
of the rule or within the territory excluded. 

[3] If the wife had been in fact the owner of an interest in the car. or had been 
believed in good faith to be the owner of such an interest. the plaintiff would not 
have broken the condition against other insurance by co-operating with her in the 
Procurement of a policy whereby her interest or supposed interest would be protect- 
ed in the event of fire. What happened was very different. The wife was not in 
fact the owner of any interest in the property insured. Neither she nor the plain- 
tiff supposed she had an interest. What the plaintiff arranged was to have her mas- 
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querade as the owner, if a fire should occur, and hold in trust for him the moneys 
in her hands. This was “other insurance” of the same interest within the meaning 
of the contract. Unquestionably there would have been a breach of the condition 
if the trust with all its incidents had been declared in writing in the policy. “If the 
same man really and for his own proper account insures the same goods doubly, 
though both insurances be not made in his own name, but one or both of them in 
the same whether the policy be taken in the name of the real owner 
or in the name of a “dummy” acting at his bidding. Cf. Mussey 
'Co., 1 Burr. 489; cf. Wells v. Philadelphia Ins. Co., 9 Serg. & R. (Pa.) 103; 4 
Joyce on Insurance, § 2455. The result, we think, must be the same in cases where 
the trust is secret, Other insurance is prohibited, as we have seen, because the moral 
hazard is increased with the increase of temptation. Temptation and hazard are 
the same whether the policy be taken in the name of the real owner or in the name 
of the real owner or in the name of a “dummy” acting at his bidding. Cf. Mussey 
v. Atlas Mut. Ins. Co., supra. The second insurer might indeed defend, if luckily 
it should learn that the wife, masquerading as owner, was a disguise for the husband, 
a trustee for his account. On the other hand, it might pay, and then the trust 
would be effective according to its terms. One person, and one only, was to profit 
from the two policies in the event of loss by fire. A different situation would be here 
if the wife had been expected, in proving under the second policy, to make disclosure 
of the truth. The actual arrangement was that without interest or color of inter- 
est she should make pretense of ownership, but subject to a hidden trust. 

We think these covinous devices are unavailing to avert a forfeiture. The 
plaintiff chose his wife as his representative or instrument. He will not now be 
heard to say that she was acting as a stranger. What she did was done for him 
just as much as it would have been if she had acted in his name. Her concealment 
may have had the effect to make the later insurance void. It does not avail for that 
reason to keep the first insurance valid. There has been connivance in the pro- 
curement of a policy to be issued for the benefit of the real owner in the name of 
another whose ownership is fictitious and pretended, There has been connivance in a 
proof of loss, maintaining the pretense, to the enrichment of the owner through 
the fraud of the pretender. Everything that agreement is capable of doing to make 
the later policy available as indemnity to the holder of the first owner and pre- 
tender have done between themselves. We stick in the bark when we say that such 
conduct may be reconciled with the condition of the policy whereby other insurance 
is forbidden under penalty of forfeiture. 

If there was other insurance at the time of the loss, there was also deceit and 
false swearing in denying its existence, or so the trier of the facts might not un- 
reasonably find. 

The judgment should be affirmed, with costs. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment affirmed. 


S & E MOTOR HIRE CORPORATION v. NEW YORK INDEMNITY CO. 
Supreme Court, Trial Term, New York County. June, 1929. 
235 New York Supplement 626. 

1. INSURANCE—LIABILITY INSURER, UNDERTAKING DEFENSE OF 
ACTION AGAINST INSURED, KNOWING OF INSURED’S VIOLA- 
TION OF POLICY CONDITION SUBSEQUENT, WAIVES BENEFIT 
OF SUCH CONDITION. 

The general rule in New York is that an insurer, who by policy is required 
to defend actions against insured, and who with knowledge of violation by in- 
sured of condition subsequest in policy, nevertheless undertakes to defend such 
action, waives benefit of the condition, and will not thereafter be allowed to 
abandon defense or disclaim liability to insured. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 


2. INSURANCE—AS RESPECTS WAIVER BY DEFENSE OF ACTION, 
STATEMENTS AS TO CHAUFFEUR’S AGE HELD INSUFFICIENT 
TO PUT LIABILITY INSURER ON NOTICE (Highway Law, § 282, subd. 
2, as amended by Laws 1924, c. 360, § 4). 

Where first notice to automobile liability insurer of accident was statement 
of insured’s chauffeur, in which chauffeur'’s age was given as 18 years, and sub- 





Auto.] S & E Motor Hire Corp. v. New York Indemnity Co. 80i 


sequent statement, taken by insurer’s agent and signed by chauffeur, gave 
latter’s age as 20 years, such statements were insufficient to put insurer on no- 
tice that chauffeur was under 18 years of age at time of accident, and therefore 
operating truck in violation of Highway Law, § 282, subd. 2, as amended by 
Laws 1924, c. 360, § 4, requiring chauffeurs to be over 18 years of age so as to 
establish insurer’s waiver of policy provision excepting insurer from liability 
for operation of insured automobile by person in violation of law as to age, be- 
cause it undertook to defend action against insured. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


Action by the S & E Motor Hire Corporation against the New York In- 
demnity Company. Judgment for defendant. 

Englehard, Pollak, Pitcher & Stern, of New York City (G. H. Englehard, 
of New York City, of counsel), for plaintiff. 

Everett W. Bovard, of New York City, for defendant. 

Coti,10, J. In this action, a trial by jury was waived, and the parties stipulated 
that the court should direct a verdict, with the same force and effect as if a 
jury was present, and findings of fact and conclusions of law were waived. 

The plaintiff is a domestic corporation engaged in the business of letting 
automobiles and automobile trucks to persons for hire. The defendant is also a do- 
mestic corporation engaged in the liability insurance business. On or about the 11th 
day of December, 1923, the defendant duly issued to the plaintiff its automobile 
policy No. M—28008, whereby it agreed to indemnify the plaintiff “against loss 
from liability imposed by law upon the assured on account of bodily injuries, 
whether resulting fatally or not, suffered or alleged to have been suffered, 
within the policy period, by any person or persons by reason of the ownership, 
maintenance or use of any of automobiles” controlled by the plaintiff. The 
policy contained the following provision: “The company shall not be liable 
under this policy for accidents occuring while the automobiles are being operated 
by any person in violation of law as to age.” 

On the 18th day of October, 1924, one of the plaintiff’s automobiles, while 
driven by one Harry Green, an employee of the plaintiff, ran down and in- 
jured one Charles Nelson. Nelson instituted a suit in the Supreme Court, New 
York County, against the plaintiff. It is conceded by the defendant that it was 
duly notiffed of the accident, and that it received the summons from the plain- 
tiff and employed counsel and undertook the defense of the action. It is further 
conceded that as a result of such proceedings in the action a judgment was 
entered against the plaintiff in favor of Nelson in the amount of $10,000, and 
that the plaintiff, with the knowledge and consent of the defendant, satisfied 
the judgment by the payment of $10,054. The plaintiff now sues to recover 
the amount of the judgment, which it paid. 

The sole ground on which the defendant resists payment is that the plain- 
tiff's claim is not within the terms of the policy, because at the time of the 
accident the plaintiff’s chauffeur, who caused the accident to Nelson, was under 
18 years of age, hence was operating the truck in violation of law as to age; 
the age limit for chauffeurs being fixed at 18 by Highway Law, § 282, subd. 2, 
as amended by Laws 1924, c. 360, § 4. 

On the trial the defendant proved that Green, the chauffeur of plaintiff, was 
born on December 12, 1906, so that on the day of the accident he was less than 
18 years old. The defendant by this proof thus established its defense, unless, 
as plaintiff claims and sets up in its reply, the defendant when it undertook 
the defense of the Nelson Case waived the benefit of the “exclusion” based 
on the chauffeur’s age. 

[1] The general sule in this state is to the effect that an insurer, who is 
by the policy required to defend actions brought against an insured, and who, 
with knowledge of the violation by the insured of a condition subsequent in the 
policy, nevertheless undertakes to defend such an action, waives the benefit of the 
condition, and will not thereafter be allowed to abandon the defense or to dis- 
claim liability to the assured. This rule is well established by a long line of 
decisions in this state. But it must be shown that at the time of the waiver the 
company had knowledge of the facts constituting the forfeiture. Glens Falls 
Portland Cement Co, v. Travelers’ Ins. Co., 11 App. Div. 411, 414, 42 N. Y. S. 
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285; McNally v. Phoenix Ins. Co., 137 N. Y. 389, 33 N. E. 475; Roby v. American 
Cent. Ins. Co., 120 N. Y. 510, 24 N. E. 808: Trippe v. Provident Fund Soc., 
140 N. Y. 23, 35 N. E. 316, 22 L. R. A. 432, 27 Am. St. Rep. 529; Titus v. Glens 
Falls Ins. Co., 81 N.Y. 410. 

[2] In the present case the correct age of the chauffeur was not obtained 
by the defendant until the date of trial, and immediately upon obtaining such 
information it disclaimed its liability and notified the plaintiff of such disclaimer. 
The first notice to the defendant of an accident is a statement of the chauffeur, 
prepared in the office of the plaintiff by an employee of the latter, in which the 
chauffeur’s age is given as 18 years. A second statement, taken by the defend- 
ant’s agent and signed by the chauffeur, gives the age as 20. Upon this the 
plaintiff is endeavoring to bring this action within the decision of Reynolds y. 
Commerce Fire Ins. Co., 47 N. Y. 597. I am unable to hold that these two 
statements were enough to put the defendant upon sufficient notice to call 
for an inquiry. 

The plaintiff having failed to prove a waiver on the part of the defendant, 
and the defendant having proved a violation of the condition of the policy, 
judgment is therefore directed for the defendant. Thirty days’ stay and sixty 
days to make a case. 


MALLEY v. AMERICAN INDEMNITY CORPORATION. 
Supreme Court of Pennsylvania, April 22, 1929, 
146 Atlantic Reporter 571. 

1. INSURANCE—INSURED UNDER INDEMNITY CONTRACT AFTER 
JUDGMENT AGAINST HIM COULD PETITION FOR DECLARATORY 
JUDGMENT AGAINST INSURER WITHOUT FIRST HAVING PAID 
JUDGMENT; “LOSS” (PA. ST. SUPP. 1928, §§ 12805a1-12805a16). 
Insured, under policy indemnifying him against loss by reason of ownership or 

maintenance and use of automobile had potential loss after judgment against him, 

authorizing petition for declaratory judgment under Act June 18, 1923, P. L. 840 

(Pa, St. Supp. 1928, §§ 12805a1-12805a16), without having previously paid amount 

of judgment, in that “loss” does not have an inflexible meaning and may consist of 

any shrinkage in value of estate or property or depletion or depreciation of value 
as well as destruction of property value through judicial sale or otherwise. 

(For other cases, see Insurance, Dec. Dig. § 514.) 

2. INSURANCE—POLICY INDEMNIFYING AGAINST LOSS ARISING 
OUT OF LEGAL LIABILITY, WITH PROVISION FOR NOTIFYING 
INSURER OF INJURY, CONSTITUTES POLICY OF INDEMNITY 
AGAINST LIABILITY. 

Where policy indemnifying insured against loss arising out of legal liability 
provides that insured’ shall immediately notify company in case of injury, and that 
company will defend all suits, and insured will not settle any claim without con- 
sent of company, it is usually held to be a policy of indemnity against liability for 
damages and not a mere contract of indemnity against damages. 

(For other cases, see Insurance, Dec. Dig. § 512.) 

3. INSURANCE—NO LIABILITY ATTACHES UNDER POLICY REQUIR- 
ING ACTUAL PAYMENT OF MONEY BY INSURED UNLESS MONE- 
TARY LOSS HAS BEEN ACTUALLY SUSTAINED. 

Where policy indemnifying insured, contains a clause requiring actual payment 
of money by insured, no liability attaches, unless monetary loss has been actually 
sustained. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


4. INSURANCE—INSURER, UNDER INDEMNITY CONTRACT ENGAG- 
ING IN DEFENSE, WAS ESTOPPED FROM THEREAFTER CLAIM- 
ING INSURED VIOLATED ABSOLUTE WARRANTY OF POLICY. 
Where insurer under indemnity contract appeared and actually engaged in de- 

fense of action against insured, it was estopped after suit was lost to claim insured 
had violated absolute warranty of policy concerning total ownership of automobile, 
since insurance company or representative, on being notified of loss occurring under 
indemnity policy, has duty immediately to investigate all facts in connection with 
supposed loss, as well as any possible defense on policy. 


(For other cases, see Insurance, Dec. Dig. § 388[5].) 
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Appeal from Court of Common Pleas, Lackawanna County; Will Leach, Judge. 

Petition by Leon A. Malley for a declaratory judgment against the American 
Indemnity Corporation, attorney in fact for the subscribers to the Indemnity Ex- 
change of America. Judgment for petitioner, and defendant appeals. Affirmed. 

Argued before Frazer, Walling, Simpson, Kephart, Sadler, and Schaffer, JJ. 

Michael F. Donnelly, Frank W. Melvin, and Bernard J. O’Connell, all of Phil- 
adelphia, for appellant. 

J. Julius Levy (of Kaufman, Mattes & Levy) of Scranton, for appellee. 

SADLER ,J. A judgment in excess of $5,000 was recovered against appellee as 
damages for personal injuries, the result of a collision between appellee’s car and 
that of the injured person. Appellee was insured under a personal liability con- 
tract, and the insurance carrier was duly notified of the action against him. It ap- 
peared and undertook the entire defense of appellee’s liability. After verdict for 
plaintiff, it did not prosecute its motion for a new trial, and, when payment on the 
policy was demanded, it denied all liability thereunder, on the ground that appellee 
was not the sole owner of the car, as warranted, but held it under a bailment lease. 

Appellee then filed petition for a declaratory judgment under the Act of June 
18, 1923, P. L. 840 (Pa. St. Supp. 1928, §§ 12805a1-12805a16). In the petition, all 
the facts were reviewed. The material parts of the policy read as follows: “The 
Indemnity Exchange of America, agree to indemnify Leon A. Malley and/or Kath- 
ryn L. Malley as their interests may appear. * * * Against loss and/or expense by 
reason of the liability imposed by law upon the insured for damages on account of 
bodily injuries and/or death accidentally suffered, by any person or persons, other 
than employees of the insured, by reason of the ownership, maintenance and/or use 
of the automobile. * * * The insured warrants, and this contract shall be void if 
the insured conceals or misrepresents the interest of the insured in the property. 
* * * The insured upon the occurrence of any accident, in any way relating to any 
automobile insured hereunder, shall send immediate written notice thereof with 
the fullest information. * * * If suit be brought against the insured to enforce a 
claim for damages covered by this contract, the insured shall forward immediately 
to The Indemnity Exchange of America, every summons or other process and every 
other paper as soon as the same shall have been served on the insured. The In- 
demnity Exchange of America shall defend such suits in the name and on behalf 
of the insured. The expense of such defense shall be treated as a loss under the 
contract. The insolvency or bankruptcy of the insured shall not release The In- 
demnity Exchange of America. * * * The insured shall not voluntarily assume any 
liability or interfere in any negotiation for settlement, or in any legal proceedings, 
or incur any expense, or settle any claim, without the written consent of attorney- 
in-fact, previously given.” 

The contention of the appellee may be stated in this manner that, while or- 
dinarily actual payment on an indemnity policy may be necessary before recovery, 
defendant, in assuming entire charge of the litigation adopted the insured’s liability, 
and payment should be made at once. Otherwise, as appellee’s petition averred, he 
could not pay or do anything in relief of the injured plaintiff's damages, and de- 
fendant would escape its contract liability unless the question was determined 
whether the insurance policy was a valid binding contract with immediate liability 
thereunder. As the judgment against appellee in the damage case was a contin- 
uing liability, it could always be collected if he came into funds; hence he had a de- 
cided interest in being relieved of this outstanding burden, against which he believed 
he was protected by this policy, at least to the extent of $5,000. Appellant admits 
that, if appellee is entitled to relief, it is entitled to it under the Declaratory Judg- 
ments Act, but denies the right to relief because he has not paid the judgment, 
and the policy is unenforceable from a breach of the warranty of ownership. The 
court below granted relief. 


[1] Section 3 of the Declaratory Judgments Act (Pa. St. Supp. 1928, § 12805a3) 
reads: “A contract may be construed either before or after there has been a breach 
thereof.” In Girard Trust Co., Agent, v. Tremblay Motor Co., 291 Pa. 507, 525, 
140 A. 506, a dispute over the effect of a statute on a lease, we said in an opinion 
by the Chief Justice, that the prime purpose of this act was to render “practical 
help” in controversies. Continuing, the Chief Justice said : “Had the parties seen fit, 
they could have had the help of a judicial declaration of their respective rights and 
liabilities before taking a definite stand amounting to an ultimatum on each side and 
asking for a declaratory judgment on that state of fact.” Here, if appellant’s legal 
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position is sound, plaintiff could not have asserted his right until he had paid the 
judgment, and, as he is without the means to do this, the insurance carrier is re- 
lieved from making payment. Such an advantage, in connection with appellee’s 
contention as first above stated, the law will not countenance, unless compelled to, 
and, as there is no objection from any source, all questions may as well be deter- 
mined in this proceeding as any other. 

The questions are purely ones of law. Must appellee pay before proceeding 
against the insurance company, and was there a breach of warranty, or, if such 
were the case, is appellant estopped from asserting it? 

There are two types of indemnity insurance, sometimes called indemnity against 
liability or “liability contracts” and indemnity against damage or “indemnity con- 
tracts.” In the first class, the liability of the insured determines enforceability, in 
the other the policy is only enforceable when the insured has sustained actual loss, 
as by paying a judgment against him coming within the scope of the policy. The 
class into which particular policies fall depends on the intention of the parties as 
shown by their contract. Pfeiler v. Penn Allen Portland Cement Co., 240 Pa. 468, 
87 A. 623; Fritchie v. Miller’s Extract Co., 197 Pa. 401, 47 A. 351. 

[2, 3] Where the policy, indemnifying insured against loss arising out of legal 
liability, provides that the insured shall immediately notify the company in case of 
injury, and the company will defend all suits growing out of injuries, in the name 
of insured, and insured will not settle any claim without consent of the company, 
it is usually held to be a policy of indemnity against liability for damages or an in- 
demnity against liability, and 1s not a mere contract of indemnity against damages. 
Fentress v. Rutledge, 140 Va. 685, 125 S. E. 668; Blanton v. Kansas City Cotton 
Mills Co., 103 Kan. 118, 172 P. 987, L. R. A. 1918E, 541; Ravenswood Hospital v. 
Maryland Casualty Co., 280 Ill. 103, 117 N. E. 485, and cases cited therein; Pat- 
terson v. Adan, 119 Minn, 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184; 36 C. J. 
1057. Where the policy contains a clause requiring an actual payment of money by 
the insured, then of course no liability attaches unless a monetary loss has actually 
been sustained, under the plain words of the contract. Pfeiler v. Penn Allen Cement 
Co., 240 Pa. 468 87 A. 623; Boling v. Ashbridge, 111 Okl. 66, 238 P. 421; Combs v. 
Hunt, 140 Va. 627, 125 S. E. 661, 37 A. L. R. 621, and the numerous cases there 
cited. But even in the latter case an action against the company has been allowed 
before payment, where the company has actually come in and defended the suit. 
Patterson v. Adan, 119 Minn, 308, 138 N. W. 281, 48 L. R. A. (N. S.) 184. 

The principle is thus adequately expressed in the last-named case: “By under- 
taking the defense the company elected to treat plaintiff’s cause of action, if he had 
any, as covered by its contract; and when it substituted itself and its judgment for 
that of the defendant, both plaintiff and defendant have a right to insist that the 
final judgment establishes the liability and debt of the company to the assured. The 
undertaking to defend is of no value, and may be of great danger, to the assured, 
where he thus abandons all control of the suit to the company, if it does not mean 
that whatever liability is established shall be discharged. The company admits that 
where the assured is perfectly solvent the practice of the company is to carry the 
defense to a successful issue by paying the judgment without stopping for the as- 
sured to pay it. It is even more important to an assured who is in financial stress 
that no judgment be allowed to stand unsatisfied against him than it is to one who 
has abundant means to satisfy it with.” Consequently, in such cases, after recovery 
of a judgment against the insured, the party injured may have a remedy against 
the company by garnishee process or by resort to a suit in equity. Fentress v. Rut- 
ledge, arn Reilly v. Linden, 151 Minn. 1, 186 N. W. 121; Capelle v. U. S. Fidelity 
Co., 80 N. H. 481, 120 A. 556; Huddy on Automobiles (8th Ed.) § 1051. 

Loss ses not have an inflexible meaning, and may consist of many different 
situations of varying gradations. Voluntary or involuntary separation from one’s 
money is not the only criterion of loss. Any shrinkage in value of estate or 
property may on proper occasions be rightfully so termed. Any depreciation 
or depletion of property values, as well as the destruction of all property value 
through judicial sale or otherwise would likewise come within the definition; the 
concrete result of these factors, as it affects the owner, is a loss. See Schambs v. 
Fidelity & Casualty Co. of New York (C. C. A.) 259 F. 55,6 A. L. R. 1231, and 
Id. (C. C. A.) 263 F. 895. Therefore, following the above line of decisions, under 
a policy such as we have before us, we hold there is a potential loss, though money 
may not have been actually paid; the insured may sue the company directly after 
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judgment and before he pays anything, or his creditor may institute garnishment 
against the company. The presence of these direct remedies would not affect the 
right to a declaratory judgment, for reasons unnecessary to state. 

[4] The accident occurred on August 30, 1926, and the damage case was tried 
January 10, 1928. At the trial, appellant appeared and actually engaged in the de- 
fense, and it was not until after the suit was lost that it abandoned the case and 
claimed plaintiff had violated the absolute warranty of the policy concerning total 
ownership of the car. It further stated it had no knowledge of the falsity of the 
statements made by the plaintiff until after the trial of this case. Where an insur- 
ance company, under an indemnity contract, takes charge of the defense of an ac- 
tion on which liability rests, it will be estopped from thereafter questioning the 
claim either because it was beyond the terms of the policy or because the latter was 
procured by a breach of some warranty. Fairbanks v. London Guaranty & Accident 
Co., 154 Mo. App. 327, 133 S. W. 664; Globe Nav. Co. v. Maryland Casualty Co., 
39 Wash. 299, 81 P. 826; Patterson v. Adan, supra; Frank & Co. v. New Amster- 
dam Casualty Co., 175 Cal. 293, 165 P, 927; Tulare County Power Co. v. Pacific 
Surety Co., 43 Cal. App. 315, 185 P. 399; Royle Min. Co. v. Fidelity & Casualty 
Co. of New York, 161 Mo. App. 185, 142 S. W. 438; Utterback-Gleason Co. v. 
Standard Accident Ins. Co., of Detroit, Mich., 193 App. Div. 646, 184 N. Y. S. 
862 (affirmed in 233 N. Y. 549, 135 N. E. 913); American Indemnity Co. v. Fell- 
baum (Tex. Civ. App.) 225 S. W. 873. When an insurance company or its repre- 
sentative is notified of loss occurring under an indemnity policy, it becomes its duty 
immediately to investigate all the facts in connection with the supposed loss as well 
as any possible defense on the policy. It cannot play fast and loose, taking a chance 
in the hope of winning, and, if the results are adverse, take advantage of a defect 
in the policy. The insured loses substantial rights when he surrenders, as he must, 
to the insurance carrier the conduct of the case. The insurance carrier is not 
placed in any disadvantageous situation, especially as the lack of ownership did not 
contribute to the loss. The estoppel to assert the breach of warranty as to title is 
no higher in right than an estoppel generally to deny that the claim came under the 
policy, In effect, both are of equal merit. With a little diligence and within a 
brief_ time, the carrier could have procured the exact knowledge on which it now 
relies, and in most cases may similarly prepare a defense. Here an inquiry from 
public officials, at the state capitol, would have revealed plaintiff’s exact relation 
with regard to ownership. With these facts before it, had they been deemed suffi- 
cient, it could have declined to defend the case, resting its right on the supposed 
breach of warranty; in deciding what course it should pursue, it is guided as any 
person confronted by similar circumstances; but, once having made its decision, the 
rights of others in relation thereto cannot be prejudiced. The court below was 
amply warranted in entering the judgment here appealed from. 

Judgment affirmed. 


O'DONNELL v. NEW AMSTERDAM CASUALTY CO., and three other cases. 
(Nos. 6629-6632.) 
Supreme Court of Rhode Island. May 28, 1929. 
146 Atlantic Reporter 410. 

1, INSURANCE—CONDITION SUSPENDING LIABILITY INSURANCE ON 
BUS USED FOR RENTAL OR LIVERY PURPOSES HELD NOT TO 
PROHIBIT SINGLE USE BY BORROWER IN EMERGENCY. 

Condition of liability policy, suspending insurance while insured bus is being 
used for rental or livery purposes, held not to prohibit single use of bus, loaned 
by insured, as authorized by policy, to another bus company for one trip in 
emergency for amount intended merely to cover actual cost of operation. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


2. INSURANCE—UNCERTAIN MEANING OF CLAUSE SUSPENDING LIA- 
BILITY INSURANCE ON BUS BEING USED FOR RENTAL OR LIV- 
ERY PURPOSES WILL BE DECIDED IN INSURED’S FAVOR. 
Clause of liability policy, suspending insurance while insured bus is being 

used for rental or livery purposes, being ambiguous and susceptible of more than 

one meaning, any uncertainty will be decided in favor of insured; language of 
policy being that of insurer. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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Exceptions from Superior Court, Providence and Bristol Counties; Hugh 
B. Baker, Judge. 

Actions, tried together, by Kathleen O’Donnell, Helen Lundblad, Roy Lund- 
blad, and Alice R. Walker, respectively, against the New Amsterdam Casualty 
Company. Judgments for defendant, and plaintiffs bring exceptions. Excep- 
tions sustained. 

Greenough, Lyman & Cross, Clifford A. Brownell, and Harvey S. Reynolds, 
all of Providence, for plaintiffs Lundblad and O’Donnell. 
os — B. Lawlor and Edward F. McElroy, both of Providence, for plaintiff 

alker. 


Frederick A. Jones, of Providence, for defendant. 


STEARNS, C. J. Each of these suits is an action of debt on judgment brought 
against the defendant under section 7, c. 258, G. L. 1923, which provides that an 
injured party, after having obtained judgment against a party insured against 
liability for property damage or personal injuries, may proceed on said judgment 
against the insurance company in a separate action. Three of the judgments 
were obtained by the plaintiffs in the United States District Court, and the fourth 
was obtained in the state court against the Providence-Worcester Coach Line, 
Inc. (hereinafter called the Providence Company). The issue is the same in each 
case, and is one of law. By consent the cases were tried together by a justice of 
the superior court, jury trial being waived. The decision in each case was for the 
defendant. The cases are here on the bill of exceptions of each plaintiff. 

The evidence consists of the testimony of one witness, Howard T. Kirby, and 
certain exhibits. The declarations in general allege that the defendant company 
issued a policy of insurance to Interstate Motor Coach Corporation (hereinafter 
called the Interstate Company), whereby it agreed to insure the named assured, 
or any person or corporation operating the insured automobile with the per- 
mission of the named assured, against loss from liability imposed by law for 
damages resulting from bodily injuries caused by accidents, resulting from the 
use and operation of the insured automobile; that on November 7, 1926, the 
Providence Company, with the permission of the Interstate Company, the named 
assured, was operating the insured automobile in which plaintiffs were passengers; 
that plaintiffs recovered judgments against the Providence Company for personal 
injuries received while riding in the insured automobile while the same was 
being operated by the Providence Company. The testimony of Kirby is brief. 

The policy, which is the basis of these actions, was issued to the Interstate 
Company June 30, 1926, for a period of one year, and insured the Interstate 
Company against loss from liability imposed by law for damages on account 
of personal injuries as the result of any accident occurring by reason of the 
ownership, maintenance, or use of a Mack automobile bus No. 591144 of 25- 
passenger capacity. The purpose for which the bus was to be used was for 
the transportation of passengers for a consideration. Clause 8 of the policy 
extended the insurance provided by the poiicy so as to be available, in the same 
manner and under the same conditions as it is available to the named assured, 
to any person or persons while riding in or legally operating said automobile and 
to any person or corporation legally responsible for the operation thereof; pro- 
vided such use or operation is with the permission of the named assured, with 
the proviso that this paragraph shall apply as respects any automobile which 
is used for private passenger or commercial purposes. Condition A of the “Ex- 
clusions” provides that the policy does not cover any automobile while being 
used for rental or livery purposes. It is on condition A that defendant relies 
as a defense to these suits. The trial justice based his decision on his finding 
that at the time of the accident when plaintiffs were injured the automobile 
was being used for rental purposes. 

The Interstate Company was incorporated in May, 1925, and ran its motor- 
busses between Providence and Attleboro, Mass. The Providence Company, 
incorporated in June, 1926, ran its busses between Providence and Worcester, 
Mass. Kirby was the secretary and manager of the Providence Company, and 
president and manager of the Interstate Company. Peter Caldarone was treas- 
urer of both companies. These two officials, with one other person, comprised 
all the stockholders of both companies. The two companies with six other 
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bus companies belonged to a Terminal Association, composed of eight opera- 
ting companies running passenger busses out of the same terminal in Provi- 
dence. In 1926 the passenger bus business was a new venture for the Inter- 
state and the Providence Companies. It was conducted almost entirely on a 
cash basis, with practically no bookkeeping by either company. 

On the afternoon of November 7, 1926, the bus of the Providence Company 
was late in reaching Providence. ‘To avoid delay in making the next scheduled 
trip from Providence to Worcester, the Mack bus, covered by the policy and 
owned by the Interstate Company, was loaned by Kirby at the terminal station 
to the Providence Company for the next trip to Worcester. It left the terminal 
station in charge of one of the regular drivers of the Providence Company, 
and shortly thereafter came into collision with a trolley car, with the result that 
plaintiffs and other passengers were seriously injured. This was the first time 
that this Mack bus had been used by the Providence Company. Kirby testified 
that there was no written agreement between the companies using the terminal 
station with respect to the exchange of busses; that he would order out a bus 
if another company wanted a bus in an emergency, and a charge for the use 
of the bus of 35 cents a mile was made to any of the other companies; the 
amount of this charge was based, on what was supposed to be the actual cost 
to the loaning company for the wear and tear of the bus and for the gas and 
oil used; to other companies not in the terminal association group, the charge, 
which was intended to include a profit, was 50 cents a mile; that there might 
be some slight profit at the rate of 35 cents a mile, but it was not the intention 
to make any profit on this rate, simply to be sure of a sufficient margin to 
cover the actual cost. 


[1, 2] The only substantial question is whether plaintiffs are barred from 
recovering against defendant by reason of the exclusion in condition A against 
use “for rental or livery purposes.” It is to be noted that the suspension of 
the insurance and the exclusion of the benefit thereof to the passengers, by 
the terms of the policy, are not while the bus “is rented” but “while being used 
for rental or livery purposes.” Defendant claims that a single renting is pro- 
hibited by the policy, that there was a renting of the bus in this instance, and 
hence plaintiffs cannot recover. Such an interpretation of the exclusion in con- 
dition A we think is too narrow. The permission to use the bus was an accommo- 
dation and a favor to the Providence Company and not a business transaction 
on the part of the Interstate Company. It is possible that a small profit might 
have accrued from the estimated cost of operation and charge made therefor, 
but there was no desire or intent to make any such profit. The policy provided 
that this bus was to be used principally on scheduled trips between Providence 
and Attleboro, Mass., and Providence and Worcester. The interstate Company 
was authorized to loan this bus for use by the Providence Company by the 
terms of the policy. The usual object of a renting is for profit. It is true 
that rent for the use of property may be the actual consideration received for 
such use without any profit; but such a transaction is not usually considered 
to be a business transaction. “Condition A” excepts from the insurance under 
the policy not automobiles while rented, but “while being used for rental or livery 
purposes.” This exception is a prohibition of an habitual course of conduct- 
ing the business of the assured, and does not prohibit a single and isolated 
transaction in an emergency such as the one under consideration. The bus was 
not kept for the purpose of being rented, and there was no increase in the 
risks in the instant case. Moreover the clause is ambiguous and susceptible 
of more than one meaning. Such being the case, as the language is that of 
the insurer, following the established rule of construction, any uncertainty in 
the meaning will be decided in favor of the assured rather than of the insurer. 
Brady v. Norwich Union F. Ins. Society, 47 R. I. 416, 133 A. 799. 


In Crowell v. Insurance Co., 169 N. C. 35, 85 S. E. 37, Ann. Cas. 1917D, 50, 
defendant insured a motorcar under a policy in which one clause provided that 
the car insured “will not be rented or used for passenger service of any kind 
for hire, except by special consent of the company indorsed in the policy.” 
Plaintiff, the owner of the car, was the proprietor of a garage, and sometimes 
rented automobiles. He kept the car in question in the garage for his own 
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use and not for renting. During the period of a year and a half before the loss 
by fire occurred, the car was used once to take a man to the railroad station 
and another time to take a party of hunters into the country. A verdict for 
plaintiff was sustained by the Supreme Court. It was held that the parties by 
this clause contemplated not a single act of renting or using the car for hire, 
a mere casual or isolated instance, but something of a more permanent nature, 
and that the car was not “rented” in the sense of that word as used in the 
policy. 

In Commercial Union Assur. Co. v. Hill (Tex. Civ. App.) 167 S. W. 1095, 
a policy of insurance on an automobile against loss by fire contained the clause 
that it is warranted by the insured the automobile insured “shall not be used 
for carrying passengers for compensation, and that it shall not be rented or 
leased.” It was. held on appeal, after judgment for the plaintiff, that the use 
of the car by appellee’s son on several occasions for carrying passengers for 
hire, without the knowledge of the appellee, did not breach the policy. that the 
words of this clause were intended by the parties to mean that the owner should 
not make a business of using the automobile for carrying passengers for hire, 
and that it was not the intention of the parties that a casual use as made in 
this instance would work a forfeiture of the policy. The judgment was affirmed. 
We are of the opinion that the bus in the instant case was not being used for 
rental purposes, and that defendant is liable under the policy. 

The exception of the plaintiff in each case is »ustained. 

As the question of the distribution of the proceeds of the policy among 
those entitled thereto has not been argued by counsel or considered by this 
court, the parties may be heard on this question if they so desire on Monday, 
June 3, 1929, at 9 o’clock a. m. Eastern standard time; and also on the question 
of any other order to be made in these cases. 


MILLER v. METROPOLITAN CASUALTY INS. CO. OF NEW YORK. 
(No. 6687.) 
Supreme Court of Rhode Island. June 7, 1929. 
146 Alantic Reporter 412. 

1. INSURANCE—STATUTE ALLOWING INJURED PARTY TO PROCEED 
DIRECTLY AGAINST INSURER DOES NOT MAKE JUDGMENT 
AGAINST INSURED FINAL DETERMINATION THAT INSURER 
WAS LIABLE (Gen. Laws 1923, § 3815). 

Gen. Laws 1923, § 3815, making insurer directly liable to injured party and 
providing for proceedings against insured as sole defendant, does not make 
judgment against insured final determination that insurer was liable, since stat- 
ute only gives injured person right to stand in place of insured and leaves in- 
surer free to contest liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

2. INSURANCE—TERMS OF POLICY, HAVING BEEN AGREED UPON 
BETWEEN PARTIES WILL NOT BE DISREGARDED IF REASON- 
ABLE. 

Where terms of insurance policy have been agreed upon between parties, 
they will not be disregarded if they are reasonable. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


3. INSURANCE—CONDITION IN INSURANCE POLICY THAT INSURED 
GIVE INSURER NOTICE OF LITIGATION IN WHICH ITS LIABILI- 
TY MAY BE AFFECTED HELD REASONABLE. 

Provision in insurance policy requiring insured to give insurer notice of 
litigation in which its liability may be affected is reasonable condition. 
(For other cases, see Insurance, Dec. Dig. § 535.) 


4, INSURANCE—INSURER PROCEEDING AGAINST UNDER STATUTE 
MAKING INSURER DIRECTLY LIABLE TO INJURED PARTY COULD 
SET UP DEFENSE THAT NOTICE OF LITIGATION AGAINST IN- 
SURED WAS NOT GIVEN AS REQUIRED BY POLICY (Gen. Laws 1923, 
§ 3815). 


Where injured person proceeded against insured and recovered judgment 
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without insured giving insurer notice of pendency of litigation as required by 
terms of policy and, on return of execution non est inventus, proceeded against 
insurer under Gen. Laws 1923, § 3815, making insurer directly liable to injured 
person, insurer could set up defense that provision in policy requiring insured 
to give notice of pendency of litigation was not complied with, since aim of 
statute is merely to subrogate injured person to right which insured would have 
if he had paid judgment and was not intended to place him in more advantageous 
position that that of insured. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Exception from Superior Court Providence and Bristol Counties; Hugh B. 
Baker, Judge. 

Action for debt on judgment by Charles Miller against the Metropolitan 
Casualty Insurance Company of New York. Decision for defendant, and plain- 
tiff brings ‘exceptions. Exceptions overruled, and case remitted. 

Morris Berick, of Pawtucket, for plaintiff. 

McGovern & Slattery and Fred B. Perkins, all of Providence, for defendant. 

Barrows, J. This case is before us on exceptions to a jury trial waived de- 
cision in favor of the defendant. Plaintiff’s action was for “debt on judgment.” 
His declaration asserted recovery of a judgment against the Providence Roofing 
& Supply Company for $154.65 in a negligence case, and that said company 
was insured by defendant. Defendant’s plea sets up that the insurance policy con- 
tained a condition which had been broken and denied liability. Plaintiff replied 
that the terms of the policy were immaterial, and that the condition had not 
been broken. 

There is no substantial disagreement as to the facts. Damage was done 
to plaintiff’s automobile by an automobile operated by an agent of the supply 
company, on August 29, 1928. The supply company was insured against lia- 
bility by an indemnity policy issued by defendant company. The policy was of 
the common type providing for the giving of immediate notice of accident by 
the supply company to the insurance company and the immediate forwarding to 
the insurance company of any process or summons if legal action should be 
started against the supply company and thereafter giving the insurance com- 
pany full control of the litigation. 

The evidence showed that the fact of the accident was telephoned to the 
insurance company at once, and written notice given on Sepetmber 6, 1928. 
The insurance company knew nothing, however, of commencement of any 
legal proceedings against the supply company until informed by plaintiff’s at- 
torney that suit had been brought and judgment obtained by default when 
the attorney presented an execution with a “non est inventus” return and de- 
manded payment of the judgment by the company. Upon the insurance com- 
pany’s refusal to pay the same, the present suit was started under G. L. 1923, 
c. 258, § 7, and our problem concerns the construction of this statute. 

The section in question is the last of the chapter dealing with life and fire 
insurance policies. Its application to the type of indemnity policy here involved 
is not questioned. Dillon v. Mark, 43 R. I. 119, 110 A. 611; O’Donnell v. New 
Amsterdam, etc., Co. (R. I.) 146 A. 410, filed May 28, 1929. It was adopted in 
1921 as Public Laws, c. 2094. Its language plainly was taken in part from 
section 9 of chapter 1268, Public Laws 1915, now appearing in G. L. 1923, c. 92, 
art. 5. § 9, Workmen’s Compensation Act. Cf. Morrell v. Lalonde, 44 R. I. 
23, 114 A. 178, affirmed in United States Fidelity & Guaranty Co. v. Morrell, 
264 U. S. 572, 44 S. Ct. 401, 68 L. Ed. 855. 

Similar statutes have been enacted in other states, but their language is 
not identical. In the Massachusetts statute the injured person’s procedure is 
by bill in equity after a judgment against the insured. Lorando v. Gethro, 228 
Mass. 181, 117 N. E. 185, 1 A. L. R. 1374. In New York it is by action at law 
against the insurance company “under the terms of the policy.” Coleman v. 
New Amsterdam Cas. Co., 247 N. Y. 271, 160 N. E. 367. Our statute, so far 
as now material, reads: “Every policy hereafter written insuring against lia- 
bility for property damage * * * shall contain provisions to the effect that 
the insurer shall be directly liable to the injured party * * * to pay him the 
amount of damages for which such insured is liable. Such injured party, * * * 
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in his suit against the insured, shall not join the insurer as a defendant. If, 
however, the officer serving any process against the insured shall return said 
process ‘non est inventus,’ the said injured party, * * * may proceed directly 
against the insurer. Said injured party * * * after having obtained judg- 
ment against the insured alone, may proceed on said judgment in a separate 
action against said insurer: * * * provided * * * that in no case shall the 
insurer be liable for damages beyond the amount of the face of the policy. All 
policies made for the insurance against liability described in this section shall 
be deemed to be made subject to the provisions hereof, and all provisions of 
such policies inconsistent herewith shall be void.” 

Plaintiff's contention is that the statute gives him the right to proceed in 
debt on the judgment he has. obtained against the supply company; that he 
was neither under obligation to notify the insurance company, nor had he right 
to make that company a party to the litigation against the supply company; that 
a defense that the insurance company had no notice of litigation out of which the 
judgment arose is of no avail because the statute has imposed an absolute lia- 
bility on the insurance company. Such a contention seems to have been coun- 
tenanced in Finkelberg v. Continental Cas. Co., 126 Wash. 543, 219 P. 12, but later 
disapproved in Merriman y. Maryland Cas. Co., 147 Wash. 579, 266 P. 682. Like- 
wise in Virginia plaintiff’s right is based on the policy and not solely on the 
judgment. Indemnity Ins. Co. of North America v. Davis Adm’r, 150 Va. 778, 
143 S. E. 328. 

In construing the statute the right given to the injured person and the 
obligation undertaken by the insurance- company should both be protected if 
possible. The aim of the statute as to the injured person was not to place him 
in a more advantageous position that that of the insured. It was to subrogate 
him to the right which the insured would have had if he had paid the judgment. 
Lundblad v. New Amsterdam Cas. Co. (Mass.) 163 N. E. 874. It was to enable 
collection to be made from the indemnitor, even if the insured had not been found 
or had not after recovery of a judgment paid the same. In this respect the statute 
would enlarge the scope of a policy which contained no such provision. It would 
create a privity of contract which otherwise would not exist. At the same time it 
left the ultimate recovery by the injured person subject to the contractual rights 
created by the policy. It did not seek to impose a new basis of indemnity not 
contracted for by the insurance company. 


[1] To construe the statute as giving plaintiff an action of debt on the judg- 
ment against the insured, obtained without knowledge of the insurance com- 
pany. would not only impose a new burden upon the insurance company, but 
totally deprive it of its day in court and opportunity to defend the original case 
on the merits as provided by the policy. Such construction would be opposed 
to principles underlying our administration of justice, even if not violative of the 
constitutional guaranty of due process of law. Whether the Legislature could 
pass an act imposing such an absolute liability without notice as a condition of 
allowing an insurance company to do business, we need not decide. The Legis- 
lature has not passed such an act. The provision of the act for non-joinder of 
the insurance company in the first suit is clearly to protect the insurance com- 
pany against the well-known tendency of jurors to fail to consider merits if a 
defendant in an automobile accident case is insured. It is not reasonable to 
suppose that the Legislature in one provision safeguard the insurance company 
and in a following one imposed a liability without opportunity to know of or 
defend against the claim of an injured person. The portion of the statute al- 
lowing the injured party to “proceed directly against the insurer” was appli- 
cable when a process against the insured was returned non est inventus. It 
did not make the judgment against the insured a final determination that the 
company was liable under the policy. It gave the right to the injured person 
to stand in the place of the insured, but left the insurance company free to con- 
test liability under the policy. 


[2-4] This is not a case of compulsory insurance. The policy is a private 
contract of indemnity between the insured and the insurance company. The 
policy’s terms have been agreed upon between them and, if reasonable, are not 
to be disregarded. The policy has in its “insolvency provision” attempted to 
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comply with our statute relative to the right of the injured person to proceed 
directly against the insurer. Its other requirement of notice of litigation in 
which its liability may be affected is a reasonable condition in the policy. Sher- 
wood Ice Co. v. United States Casualty Co., 40 R. I. 268, 100 A. 572. The con- 
dition is not one inapplicable in a suit by the injured person as in Koury v. 
Providence-Washington Ins. Co., 50 R. I. ——, 145 A. 448. 

The New York Statute and the policy now before us express more clearly 
what we think our statute intended to do, viz., make plaintiff’s rights “subject 
to the terms, limits and conditions of the policy.” 

In accord with the views here expressed is Stacey v. Fidelity & Casualty 
Co. of New York, 114 Ohio St. 633, 151 N. E. 718. 

The exceptions of the plaintiff are overruled, and the case is remitted to 
the Superior Court for the entry of judgment on the decision. 


PRATT et al. v. HANOVER FIRE INS. CO. (No. 6664.) 
Supreme Court of Rhode Island. June 26, 1929. 
146 Atlantic Reporter 763. 

1. INSURANCE—INSURANCE POLICY SHOULD BE LIBERALLY CON- 

STRUED IN FAVOR OF INSURED. 

Insurance policy, being prepared by insurer, should be liberally construed 
in favor of insured. 

(For other cases, see Insurance, Dec. Dig. § 156[3].) 
2. INSURANCE—POLICY COVERING AUTOMOBILE, SPECIFYING AS 

ASSUREDS THREE PARTIES AS THEIR INTERESTS MAY APPEAR, 

INSURED ALL THREE PARTIES. 


Where fire and theft insurance policy on automobile under space for as- 
sured’s name showed names of conditional seller, of buyer and assignee of con- 
ditional seller, as their interests may appear, policy insuréd all three parties, 
and loss if any, was to be paid to them as interest may appear, since inequi- 
vocal language of policy must be given its plain meaning. 

(For other cases, see Insurance, Dec. Dig. § 156[1].) 


3. INSURANCE—CONDITIONAL SELLER OF AUTOMOBILE AND HIS 
ASSIGNEE, WHERE BALANCE OF PURCHASE PRICE REMAINED 
UNPAID, HAD INSURABLE INTEREST. 

Where there was an unpaid balance due on automobile purchased under 
conditional sales contract, conditional seller and assignee of conditional seller 
had insurable interest. 

(For other cases, see Insurance, Dec. Dig. § 115[6].) 


4. INSURANCE—CLAUSE, IN POLICY INSURING THREE PARTIES, REN- 
DERING POLICY INAPPLICABLE WHERE INSURED VOLUNTARILY 
PARTED POSSESSION, DID NOT WORK FORFEITURE WHERE ONE 
PARTY PARTED POSSESSION WITHOUT KNOWLEDGE OF OTH- 
ERS. 

Where fire and theft policy on automobile covering interests of conditional 
seller, buyer, and assignee of conditional seller contained clause excepting from 
provisions of policy loss suffered by assured from voluntary parting with posses- 
sion, buyer’s parting with possession without knowledge or consent of others did 
not work forfeiture as to others, since, if insurer wished such to be effect of volun- 
tary parting with possession, it should have used apt words to express exception. 

(For other cases, see Insurance, Dec. Dig. § 311[1].) 

Exceptions from Superior Court, Providence and Bristol Counties; Herbert 
L. Carpenter, Judge. 

Action of assumpsit by Frank J. Pratt and others against the Hanover Fire 
Insurance Company. Decision for defendant, and plaintiff's bring exception. 
Exception of plaintiff’s not named sustained. 


John R. Higgins and Morris E. Yaraus, both of Woonsocket, for plaintiffs. 
Greene, Kennedy & Greene, of Woonsocket, for defendant. 


SWEENEY, J. This action of assumpsit was tried by a justice of the superior 
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court, jury trial having been waived. The trial justice rendered a decision for 
defendant. The case is before this court on plaintiff’s exception to this decision. 

June 23, 1927, Leo E. Picard, doing business under the name and style of 
Woonsocket Reo Sales & Service Company, sold an automobile to Frank J. 
Pratt on conditional sale, taking his notes for the purchase price. Picard in- 
dorsed the notes and assigned his interest in the automobile to J. C. and Morris 
Falk. As a part of the transaction, Pratt procured insurance from defendant in- 
suring the automobile against fire and also against theft as defined in paragraph 
G of the policy. This paragraph excepted from its provisions “loss suffered 
by the Assured from voluntary parting with title and/or possession, whether or 
not induced so to do by any fraudulent scheme, trick, device or false pretense 
or otherwise. * * *” 

September 24, 1927, Pratt let one Raney take the insured automobile. Raney 
drove the automobile to Birmingham, Ala., and sold it. Pratt never recovered 
the automobile. At the close of plaintiff’s testimony defendant moved for a 
decision. The trial justice granted the motion, as he was of the opinion that 
Pratt was the assured and the other plaintiffs were only his appointees to re- 
ceive any money which might become due him under the policy; that as Pratt 
had voluntarily delivered possession of the automobile to Raney, Pratt could 
not recover under the terms of the policy, and his appointees had no greater 
right than he, citing Smith v. Union Ins. Co., 25 R. I. 260. 55 A. 715, 105 Am. 
St. Rep. 882, as authority. 

Picard and the Falks are the other plaintiffs and claim they are entitled to 
recover on the policy, as the delivery of possession of the automobile by Pratt to 
Raney was without their knowledge or consent. 

The rights of the parties depend upon the true construction of the insurance 
policy. On the policy after the words “Name of Assured” appears: “Frank J. 
Pratt, Woonsocket Reo Sales & Service Co. & J. C. & Morris Falk, as interest 
may appear. Address of Assured Branch Village, North Smithfield, Rhode Is- 
land. Subject to all the provisions, exclusions, conditions and warranties con- 
tained in this policy, loss, if any, payable, as interest may appear, to Assured and 
Woonsocket Reo Sales & Service Co. & J. C. & Morris Falk.” 

[1, 2] The trial justice erred when he held that Pratt was the only person 
insured. The policy expressly states the assured to be “Frank J. Pratt, Woon- 
socket Reo Sales & Service Co. & J. C. & Morris Falk, as interest may appear.” 
The unequivocal language of the policy must be given its plain meaning. Even 
if it were doubtful who was insured, the policy should be liberally construed in 
favor of the insured, as the policy was prepared by the defendant. Brady v. 
Norwich Union F. Ins. Society, Ltd., 47 R. I. 416, 133 A. 799. 

The policy insured three parties “as interest may appear,” and the loss, if 
any, was to be paid to them “as interest may appear.” The presence in the 
policy of the phrase last quoted did not change the rights of the Woonsocket 
Reo Sales & Service Company and the Falks as the insured under the policy to 
the rights of appointees of Pratt under the policy. 


[3,4] It appeared in the policy that there was an unpaid balance due on the 
automobile. The testimony proved the balance due at the time of the theft to 
be $1,150. The conditional seller and the Falks had insurable interests in the auto- 
mobile. Each party could have taken out theft insurance for his own protec- 
tion. The insurance company was not obliged to write one policy insuring three 
parties having different interests in the same automobile, and where the condi- 
tional buyer presumably would have possession of the automobile until he made 
default in the terms of his contract. If the company issued such a policy to three 
parties and wished to avoid liability to all of the parties for theft occasioned 
by the voluntary parting with possession of the automobile by one of them, it 
should have used apt words in its policy to express such an exception. 

The reasoning in Smith v. Union Ins. Co., supra, where the property of only 
one person was insured against loss by fire and the loss, if any, was made payable 
to another person, is not applicable to the facts in this case where defendant in- 
sured three persons having separate interests in the insured automobile. In 
Neal, Clark & Neal Co. v. L. & L. & G. Ins. Co., Ltd., 178 App. Div. 730, 165 
N. Y. S. 204, defendant issued an insurance policy upon a motorcycle covering loss 
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by theft. The policy insured plaintiff and one Arthur “as interest may appear.” 
Arthur stole the motorcycle. The court held that the policy insured each in- 
terest separately, that of plaintiff as conditional vendor and of Arthur as con- 
ditional vendee, and that plaintiff was not within an exception stated in the pol- 
icy and was entitled to recover. In Stromblad et al. v. Hanover Fire Ins., 12i 
Misc. Rep. 322, 201 N. Y. S. 67, it appeared that defendant issued a policy in- 
suring Stromblad and a finance corporation against loss of an automobile by fire 
or theft “as their respective interests may appear.” ‘The automobile was des- 
troyed by fire while the policy was in force. In violation of the provisions of the 
policy Stromblad conveyed his interest in the automobile to his wife. The court 
said that both plaintiffs were named as assured. The question was whether one 
of the two parties named as the assured could, by an act done in violation of the 
terms of the policy and without knowledge or consent of the other assured, in- 
validate the policy as to the other assured. The court held that the liability of 
the insurance company to the plaintiffs was several and not joint; that the pro- 
hibited act done or permitted by one party, without the knowledge or consent 
of the other, would not work a forfeiture as to the other, and directed a verdict 
for the finance company and for the defendant against Stromblad. 

The exception of the plaintiffs Woonsocket Reo Sales & Service Company 
and J. C. & Morris Falk is sustained. 

July 1, 1929, at 9 o’lcock a. m. Standard time, defendant may appear before 
this court and show cause, if any it has, why an order should not be entered re- 
mitting the case to the superior court with direction to enter judgment for said 
plaintiffs, Woonsocket Reo Sales & Service Company and J. C. & Morris Falk, 
for $1,150 with interest from September 24, 1927, and for the defendant against 
plaintiff Frank J. Pratt. 
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CASUALTY 


WATSON v. AATNA CASUALTY & SURETY CO. (No. 6421.) 
Supreme Court of Appeals of West Virginia. May 14, 1929. 
148 Southeastern Reporter 322. 
(Syllabus by the Court.) 

INSURANCE--IN ABSENCE OF STATUTORY EXCEPTION, LAW AC- 
TION ON CONTRACT MUST BE BROUGHT BY ONE HAVING DI- 
RECT LEGAL INTEREST IN CONTRACT. 

It is the general rule that an action at law on a contract must be brought by 
one who has a direct legal interest in the contract. Any exception to the rule is 
Statutory. 

(For other cases, see Insurance, Dec. Dig. § 624[5].) 

Error to Circuit Court, Marion County. 

Action by James O. Watson against the Aitna Casualty & Surety Company. 
Judgment fer plaintiff, and defendant brings error. Reversed and dismissed. 

Erskine, Palmer & Curl, of Wheeling, for plaintiff in error. 

Tusca Morris, of Fairmont, for defendant in error. 

Hatcuer, J. This is an action on an insurance policy issued by defendant, in 
which the plaintiff seeks to recover $1,870 (with interest since 1924) as the value of 
a diamond brooch which he alleges was stolen from his residence in that year. The 
jury returned a verdict of $2,000 in his favor. The trial court entered judgment for 
that amount, and the defendants secured a writ of error here. 

The proof shows that the brooch was a wedding gift from the plaintiff to his 
wife, Ella, at the time of their marriage in 1902, and that she had never assigned 
or imparted to him since then any actual right of property in the brooch. He had 
kept it in his safety deposit box for her when not in use, and had returned it for 
taxation in his name and paid the taxes assessed against it. Plaintiff's position is 
that he secured the policy; that he had an “insurable interest” in the brooch, and is 
therefore a proper party to maintain this suit. He places special reliance on the 
principles announced in Shepard, Adm’r, v. Ins. Co., 21 W. Va. 368, and restated in 
subsequent cases, that “if a party has the care and custody of property, he may in- 
sure it in his own name”; and that a party has an insurable interest in property “if 
he or those whom he represents will suffer any sort of loss by its destruction.” 
However, when we look to the policy upon which this suit is based, it appears that 
the plaintiff did not either insure his insurable interest in this brooch, or insure it 
in his own name as the representative of his wife. The policy insured “the assured 
named in said warranties” against loss of jewelry by theft. The clause describing 
the assured under the title “warranties” is as follows: “The assured is S. L. & J. O. 
Watson and any member of his family permanently residing with him,” etc. An 
assured “may be described in other ways than by name, as for example by descrip- 
tive words * * * in which cases the policies cover the interest of the persons for 
whom they were intended by the parties taking out the insurance * * * and inures 
to their benefit as the real parties in interest, since there is a privity between them 
and the insurance companies and the contracts are with them as the assured.” 
Couch on Ins. § 221, p. 472; Pacific, etc., Co. v. Ins. Co., 65 Barb. (N. Y.) 334. The 
evidence shows that plaintiff's wife has resided with him constantly since their 
marriage. She is therefore as definitely identified as an assured by the proof as if 
her name appeared in the warranties clause. She is as much an assured as to her 
property as he is an assured as to his. The insurance contract, so far as it re- 
lates to her jewelry, is directly with her—not with the plaintiff as agent or repre- 
sentative for her. She is the one vested with the legal interest in the contract of de- 
fendant to insure her brooch against theft. It is a general rule of procedure: “That 
an action on a contract must be brought in the name of the party in whom the legal 
interest in such contract is vested. The Legislature alone has power to make an 
exception to this rule.” Clarksons v. Doddridge et al., 14 Grat. (55 Va.) 42, 44. 
Sims v. Carpenter, Frazier & Co., 68 W. Va. 223, 69 S..E. 794. No statutory ex- 
ception gives to the indirect interest which plaintiff has in the brooch the right to 
maintain this action. It will accordingly be dismissed. 

Reversed; dismissed. 
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MISCELLANEOUS 


INSURANCE UNDERWRITERS, Inc., v. GLOSSBRENNER. (No. 13349.) 


Appellate Court of Indiana in Banc, June 4, 1929. 
166 Northeastern Reporter 664. 

1. INSURANCE—EVIDENCE SUSTAINED FINDING THAT AGENT’S 
RECOVERY OF BONUS FROM INSURANCE COMPANY FOR ADDI- 
TIONAL COVERAGES WAS NOT DEPENDENT ON COMPLETING 
SERVICE FOR FISCAL YEAR. 

In agent’s action against insurance company to recover bonus for writing 
extra coverages by himself and his subagents, evidence /eld to sustain trial court’s 
finding that recovery of bonus was not dependent on agent’s completing his 
service for company for fiscal year. 

(For other cases, see Insurance, Dec. Dig. § 84[6].) 


2. INSURANCE—INSURANCE AGENT UNDER CONTRACT GIVING 
BONUS FOR ADDITIONAL COVERAGES WAS ENTITLED TO BONUS 
ON SUBAGENT’S CONTRACTS UNDER SUBAGENCY AGREEMENT 
RATIFIED BY COMPANY. 

Insurance agent under contract with insurance company giving him bonus on 
additional coverages held entitled to bonus on coverages written by another 
whom he appointed as subagent under agreement fixing period of subagency so 
as to give plaintiff benefit of coverages, where company with knowledge of 
contract listed plaintiff as district manager and ratified contract. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


3. INSURANCE—INSURANCE COMPANY’S DIRECTORS, BY FAILING 
TO ACT ON SUBAGENCY CONTRACT AFTER FULL DISCUSSION 
THEREOF AT MEETING, RATIFIED CONTRACT. 

Board of directors of insurance company, by failing to take action and per- 
mitting subagency contract whereby agent was to receive benefit of coverages 
written by subagent to stand, after full discussion thereof at meeting, ratified 
contract. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


Appeal from Superior Court, Marion County; Wm. O. Dunlavy, Judge. 

Action by Fred W. Glossbrenner against the Insurance Underwriters Incor- 
porated. Judgment for plaintiff, and defendant appeals. Affirmed. 

Elliott, Weyl & Jewett, of Indianapolis, for appellant. 

Jacob S. White, Burrell Wright, and Edward J. Boleman, all of Indianapolis, 
for appellee. 

Remy, J. Action by appellee against appellant to recover for services as agent. 
Complaint in two paragraphs: First based on an express contract of employ- 
ment; second, on quantum meruit. Answer in two paragraphs, denial and pay- 
ment. Reply in denial to plea of payment. Trial resulted in a finding and 
judgment for $1,185.03. 

On appeal, the only question presented is that the amount of recovery is 
too large. 

It is averred in the complaint, and there is evidence to prove, that from 
March 1, 1924, to December 18, 1926, appellee was employed by appellant as solici- 
tor of automobile insurance, during which time appellant was attorney in fact 
of the Old Trails Automobile Insurance Association, a reciprocal under the laws 
of this state, appellee’s father being the president, and a part of the time general 
manager, of appellant company; that under his contract, appellee was to receive 
a certain bonus in addition to a stipulated commission; that, by a recognized 
Practice of the company, an agent was authorized to appoint subagents for whose 
work the appointing agent would receive credit; that the rating for bonus pur- 
poses was determined on coverages rather than policies, that is, a policy insuring 
against fire, theft, collision, property damage, and public liability would be con- 
sidered five coverages, and not a single policy; that for all coverages written 
by an agent and his subagents in excess of 500 during one ‘year, the agent 
received a bonus of 25 cents each, for all over 1,000, 50 cents each, for all over 
1,500, 75 cents each, and for all over 2,000, $1 each; that from March 1, 1926, until 
appellee left the employ of appellant, he and his subagents, of whom no question 
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is made, wrote 1,187 coverages, that Rozelle, one of appellee’s subagents who 
had been working as such in Indianapolis, went to the city of Anderson, Feb- 
ruary 4, 1926, where he worked for the remainder of the year, in which city, from 
February 4, 1926, to August 1, 1926, he wrote 325 coverages. 

As to the foregoing facts there was no controversy on the trial, and there 
is no controversy on appeal. The facts in dispute are: First, that appellee was 
employed for the fiscal year, and having terminated the employment before the 
end of the year, he was entitled to no bonus; and, second, that Rozelle was not 
appellee’s subagent after he went to Anderson, and appellee was not entitled to 
any credit for the 325 coverages written by Rozelle in that city. 

[1] As to the first question, the evidence to sustain appellant is the testimony 
of certain officers of the company to the effect that an agent who left the service 
of the company during the fiscal year was, under his contract of service, not to 
receive any bonus. On the other hand, the decision of the court is supported 
by the testimony of appellee and his father, who at the time was president and 
general manager of appellant company, that when appellee was employed the 
bonus provision was included in his contract, nothing being said to him about his 
not being entitled to the bonus except when service for a fiscal year was com- 
pleted. On this issue there certainly is evidence to sustain the court’s decision. 

[2] As to the second question the evidence shows that in September, 1925, 
appellee would have the benefit of all coverages written by Rozelle up to that time, 
city of Indianapolis till February 4, 1926, at which time he went to the city of 
Anderson, where he continued to solicit insurance for appellant company. Be- 
tween Rozelle and appellee there was an agreement that the subagency should 
continue until August 1, 1926, to the end that in fixing the amount of his bonus, 
appellee would have the benefit of all coverages written by Rozelle up to that time, 
of which contract the company had notice. With knowledge of the fact that 
appellee and Rozelle had agreed that the subagency should continue until 
August 1, 1926, the company listed Rozelle as “district manager” at Anderson, 
and furnished him advertising matter carrying such title. At a meeting of the 
board of directors of the company in March, 1926, the question as to Rozelle’s 
continuing as subagent till August 1 came up and was discussed, but no action 
was taken in reference to the matter. On the trial, H. M. Blossbrenner, who it 
appears from the evidence had general charge of all business of appellant during 
all of the time from February 4, 1926, to August 1, 1926, testified that during all 
of that time Rozelle was subagent of appellee. 

[3] Appellant calls attention to the rule of the law of agency that the agent 
must not put himself into such relations that his interests become antagonistic 
to those of his principal, and argues that the agreement between Rozelle and 
appellee, and approved by the general manager of the company, by which agree- 
ment the subagency of Rozelle was to continue till August 1, 1926, was antag- 
onistic to the interests of appellant, was fraudulent, citing Hammond y. Book- 
walter (1895) 12 Ind. App. 177, 39 N. E. 872; Bedford Coal, etc., Co. v. Parke 
County Coal Co. (1909) 44 Ind. App. 393, 89 N. E. 412. There would be merit 
in this contention if the facts as shown by the evidence were sufficient to bring 
the case within the rule stated. The evidence shows that very soon after appellee 
and Rozelle had agreed between themselves to continue the relation of agent 
and subagent, the matter was brought up at a meeting of the board of directors 
of appellant company, the general manager being present, and after a full dis- 
cussion no action was taken, and the contract as agreed upon permitted to stand. 
This amounted to a ratifications of the contract by the board of directors. 

It follows that the subagency of Rozelle continued after he took up his work 


at Anderson, and until August 1, 1926, and that the recovery is not too large. 
Affirmed. 





International Life Ins. Co. v. Moeller 


INTERNATIONAL LIFE INS. CO. v. MOELLER. 
Circuit Court of Appeals, Seventh Circuit. June 20, 1929. 
No. 4108. 
33 Federal Reporter (2d) 386. 
INSURANCE—WHETHER INSURED WAS WHOLLY DISABLED AND 

EXCUSED FROM PAYING PREMIUMS FROM TIME LAST PREM- 

IUM WAS PAID HELD NOT FOR JURY UNDER EVIDENCE. 

In action on life insurance policy, evidence that insured was from date pre- 
ceding time last premium was paid insane and wholly disabled by bodily injury 
or disease which permanently and continuously and wholly prevented him for 
the rest of his life from pursuing any and all gainful occupation, so that insured 
was, under terms of policy excused from paying premiums to date of his death, 
held insufficient to require submission of question to jury. 

(For other cases, see Insurance, Dec. Dig. § 668[8].) 

Appeal from the District Court of the United States for the Ft. Wayne 
Division of the Northern District of Indiana. 

Action by Iola E. Moeller against the International Life Insurance Company. 
From a judgment for plaintiff, defendant appeals. Reversed and remanded. 

F. B. Shoaff and W. J. Vesey, both of Ft. Wayne, Ind., for appellant. 

Lee J. Hartzell, of Ft. Wayne, Ind., for appellee. 

Before Alschuler, Evans, and Anderson, Circuit Judges. 

Evans, Circuit Judge. Appellee brought this action to recover upon a life 
insurance policy issued by appellant to her deceased husband. Appellant relied 
on two defenses: (a) The policy was lapsed long prior to the death of the 
insured; and (b) no claim for loss was made until six years after the death of 
the insured. 

The policy was issued August 20, 1907. The last premium was paid August 
20, 1913. The insured died in May, 1921. In May, 1927, appellee notified appel- 
lant of the death of the insured and offered to furnish the necessary proofs. 
Defendant denied all liability. 

The cause was submitted to a jury, and a general verdict was returned in 
plaintiff’s favor. Judgment for the amount of the verdict was thereupon entered, 
from which judgment this appeal was prosecuted. 

The policy provided: “After one full annual payment shall have been made, 
and before a default in the payment of any subsequent premium, if the 
insured shall furnish satisfactory proof that he has been wholly disabled by 
bodily injuries or disease, and will be permanently, continuously and wholly 
prevented thereby for life, from pursuing any and all gainful occupations, the 
company, by an indorsement in writing upon this contract, will agree to pay for 
the insured the premiums, if any, which shall thereafter become payable during 
the continuance of such dis?b‘li' y.” 

At the close of the trial defendant moved for a directed verdict on the 
ground that the insured lapsed his policy when he failed to pay the premiums 
which became due August 20, 1914. Its contention is that the evidence failed 
to bring the insured within the policy provision which excused him from 
the further payment of premiums In view of our conclusion respecting this 
defense, it will be unnecessary to consider any other assignment of error. The 
Statement of facts will be made accordingly. 

On August 20, 1913, insured borrowed $1,180 on this policy to take up a 
previous loan and to obtain the maximum amount of cash which was obtainable 
through a loan on this policy. In August of the next year he again applied for 
such additional loan as he could obtain on this policy and offered to pay the 
difference between the amount thus obtainable and the premium and old note 
in cash. The company sent him application blanks, a new note, and a statement 
of the balance. The insured returned the application and note and inclosed a 
money order, all of which appellant received September 21st, or 31 days after 
the date the premium was due and payable. The policy gave insured a 30-day 
grace period in which to make premium payments, so his remittance was late 
by one day. ‘The application, however, was not duly witnessed, and the company 
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returned all papers with the request that insured also supply a good health cer- 
tificate. These papers were returned with a health certificate included. The 
last-named document told of an accident and a sickness following the accident 
which caused appellant to demand a physical examination. In due time this 
examination was made. The company thereupon refused to reinstate the insured. 
Insured then endeavored in vain’ to secure a change of policy and a reinstate- 
ment on the basis of such new policy. Thereafter no premiums were ever paid, 
and both parties treated the insurance as terminated. 

To avoid the effect of the lapse of this insurance through nonpayment of the 
1914 premium, appellee proved, or attempted to prove, that the insured was, 
from a date preceding August 20, 1914, insane, and was wholly disabled by bodily 
injury or disease which permanently and continuously and wholly prevented him 
for the rest of his life from pursuing any and all gainful occupation. 

Appellant insists as to this issue that the evidence was not sufficient to justify 
its submission to the jury. 

In examining the evidence to determine whether a jury question was pre- 
sented, it is necessary to keep in mind that the policysprovision above quoted, 
which exempted the insured from the further payment of premiums, called for 
“satisfactory proof” (a) “before the default in the payment of any premium,” 
and (b) that insured was “wholly disabled * * * and will be permanently, con- 
tinuously and wholly prevented thereby for life from pursuing any and all gain- 
ful occupations.” 

Ignoring for the present the requirement of proof establishing (a) and 
confining our attention entirely to the requirement of (b), the evidence, instead 
of disclosing incapacity upon the part of the insured, affirmatively established 
the contrary. 

Two letters, written by insured on August 14 and September 15, 1914, con- 
clusively negative appellee’s contention that he was insane when the policy 
lapsed. We quote therefrom: 

“I am very sorry to trouble you, but I will have to ask you for another 
loan to help me out on this year’s premium. I have spent considerable money 
this year on land: next year, I expect to take up the loan and will be very 
glad to have you arrange for a loan and let me off with as little as possible 
this year. 

“With this year’s loan value and the dividend coupon, there should not be 
much if any for me to pay, but send on the blanks and I will make up the 
difference if it is not enough. 

“I would like to know if the company is operating in New Mexico, and if so, 
I would like to make arrangements to write a little business here as a part 
time man. I live 18 miles east of Deming. 

“Yours very truly, 

“George F. Keller.” 

“Enclosed herewith you will find M. O. for $44.40, together with loan 
agreement signed as per your letter of August 22nd. I am sorry to note that 
you are not doing business in this state, as lots of business could be written, 
in this, the membres valley, and would be glad to have you remember me as 
< part time man when you enter the state. I have bought considerable land in 
the valley, and expect to remain here indefinitely. Regarding Texas, I wish to 
ask if you have an agent at El Paso, and if so, would you kindly give me his 
name and address. I go to El Paso on frequent trips, and may do some business 
through him. I am, 

“Yours very truly, 
“George F. Keller.” 

Plaintiff on September 13th wrote appellee as follows: 

“New Haven, Indiana. September 13-13. 

International Life Insurance Company, St. Louis, Missouri. Gentlemen: 
I am enclosing G. F. Keller’s insurance policy as per loan agreement; have 
sent the note to Mr. Keller to sign, which I will forward to you from Texas. 

“Thanking you again for the consideration you have shown me, I am, 

“Yours truly, 

“Mrs. George F. Keller.” 
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Following the rejection of the reinstatement application, insured wrote 
appellant as follows: 

“International Life Ins. Co., St. Louis, Mo. Gentlemen:—Your letter of 
17th inst. advising me that you had declined to reinstate me received. I do not 
believe this is treating me just right, everything considered. In the first place 
it was very rare and uncommon for the money order not to have been accepted, 
as it was issued on the 17th of September and got in St Louis on the 19th but 
perhaps too late for delivery. You then asked for a health statement which l 
gave, and then you followed this up by asking for a physician’s certificate which 
I also gave and went to the Dr. you requested. Now, gentlemen, I realize it is a 
case of you wanting to dispose of me or my policy and I do not know which it is. 
I have strong reasons to believe that it is the latter, and L wisk to ask if you 
would be willing to issue me a standard policy, 20 pay or whole life instead of 
the old one. I was in the life insurance business for 17 years and I know that 
the old policy was not or is not desirable business for a company to have on their 
books. I am willing to consider a proposition to exchange policies as I do not 
want to be without Ins. and would, of course, just as soon have it in the Inter- 
national. I feel that anything you would be willing to do, would be better for 
me than to have a rejection against me, as the matter now stand it would perhaps 
make it hard for me to get some insurance. 


“Trusting you will give this matter due consideration, I am, 
“Yours very truly, 












“George F. Keller.” 
In September, 1914, Keller signed an application for reinstatement, wherein 


he answered many questions, all of them. intelligently, and answered “Yes” to 
the question, “Are you now of sound constitution and of good health?” Similar 
answers were made to like questions on November 3, 1914, and the applicant 
submitted a statement from a physician, who answered “No” to the question, 
“Do you know of any physical impairment or anything in the habits or morals 
of the applicant, not given above, that would make him an undesirable risk for 
insurance?” The physician likewise answered “No” to the question, “Do you 
find any evidence of disease of the heart or lungs?” It further appears that 
insured made application for a homestead entry of 160 acres in New Mexico 
on October 25, 1913. On August 12, 1915, he wrote the Receiver of the Land 
Office as follows: 

“Receiver and Register U. S, Land Office Las Cruces, New Mexico. Gentle- 
men: This is to notify you that I have left my Homestead Serial No. #08941, for 
a vacation of a few months, pursuant to the three year Homestead Law. 

“Yours very truly, 
“Geo. F. Keller.” 
On March 13, 1916, he wrote the Land Office as follows: 
“S. P. Ascorata, Receiver U. S. Land Office Las Cruces, New Mexico. Dear 
Sir: Regarding application for enlarged homestead No. 013169, I am enclosing 
herein $1.00 cancellation fee, as per your letter of the 7th inst. 
“I was not advised of this fee, or I would have sent it in with the application. 


“Yours very truly, 
“Geo. F. Keller.” 


In the same year he made final proof of homestead as follows: 
“Name is George F. Keller, was born in the State of Indiana, and is the same 
person who made Homestead Entry #08941 at the Las Cruces, New Mexico Land 
Office, October 25th, 1913, for certain lands, and on March 16th, 1916, made an 
additional Homestead Entry #013169 for other lands. Is married and family 
consists of wife and self. He first established actual residence on the land Decem- 
ber Ist, 1913. He left the land August Ist, 1915 returning to Deming, January Ist, 
1926, and was in the hospital at Deming, New Mexico, thirty days. Number of 
acres cultivated and kind of crops planted were as follows: 
“1914—Cultivated 18 acres to melons, good crop. 
“1915—Cultivated 20 acres to milo maize, poor harvest, drought. 
“1916—Cultivated 40 acres to milo maize, no harvest, drought. 
“1917—Cultivated 10 acres to milo maize and beans. 
“Character of improvements were—one frame dwelling house of two rooms— 




























&20 The Insurance Law Journal, Vol. 73 | Nov., 1929 


well—engine and pump— grainery—twenty acres fenced—10 acres cultivated. Value 
$1,635.00. 

“Claimant has made another application to enter 320 acres under the 640 acre 
Homestead Law, but such application has not been acted upon. 

Geo. F. Keller.” 

On March 4, 1918, he made an affidavit containing similar information. 

Defendant also offered the testimony of eight or ten disinterested witnesses who 
lived in New Mexico. They were either neighbors or lived within a few miles of 
Keller while he was “proving up” the New Mexico homestead. There is no con- 
tradiction to their testimony. They all testified that the insured was of sound 
mind, rational in his speech and conduct. They all testified to his working on the 
ranch, clearing the land, raising crops, and building fences. During his stay here 
he not only helped to drill the well on his own hometsead, but helped to drill two 
— wells. He helped to bale considerable Yucca tops. He owned a well-drilling 
outht. 

He borrowed money from the local bank, and during part of the time conducted 
a repair shop for automobile radiators. True his borrowing of money might not 
be proof of physical health or strength but is rather persuasive on the issue of 
insanity, for a bank would hardly loan money on the unsecured note of one who 
was insane, 

The evidence relied on by appellee consisted of the testimony of various people 
living in New Haven who saw and visited with insured during 1919-1921. Their 
statements leave no room for doubt as to his then condition. They pictured a man 
who had made a losing fight with tuberculosis. Their story awakens our sym- 
pathetic impulses, but it is devoid of facts indicating insanity or physical in- 
capacity on Keller’s part in August, 1914. It is entirely consistent with the state- 
ments of Keller’s New Mexico neighbors. These New Mexico neighbors spoke 
of Keller in 1914. The New Haven neighbors described him five years later 
when in the last stages of tuberculosis. 

Appellee’s testimony on direct examination referred generally to Keller's con- 
dition trom 1912 to 1921. However, her attention was later specifically directed 
to the period from 1913 to 1918. She said: 

“They (insured and appellee) then came back to New Haven (Indiana) and 
remained a short time and then went back to the West, but she has no way of tell- 
ing what month they went back. The ranch was near Myndus (New Mexico), a 
little town twenty miles from Deming. The ranch was four miles from Myndus. 
She stayed on the ranch until about November 1914 and then she went to New 
Haven. Mr, Keller came back to New Haven permanently in 1918 or 19 and did 
not again go to the ranch. From the time she left Keller in November of 1914 she 
is absolutely unable to tell how much of her time she spent with him. She can’t 
remember when she went back to New Mexico after November of 1914, but it was 
in the year 1915. When she went back she found him in El Paso, Texas. She 
can’t remember what he was doing there. She can’t tell whether she found him in 
Fl Paso in the Spring of 1914 or the Summer or the Fall. She can’t state how 
long she Stayed in El Paso with him. She was with Mr. Keller a great deal of the 
time. She happened to find him in El Paso because he came there and got her 
and they then went to the ranch. She can’t tell how long they stayed there. It was 
longer than a week, but she can’t tell whether it was a month. She can’t tell 
just where she was in the year 1916 or in 1915 or in 1917. She was back and 
forth. She was sure that she was with him for a month at least. She spent con- 
siderable time in El Paso, but can’t tell in what year. She was with Mr. Keller a 
great deal of the time. She is not in position to tell where they were in 1917. They 
were in New Haven part of the time. She thinks Mr. Keller was in New Haven 
but can’t tell how long. It might have been a month or it might have been six 
weeks. She spent part of the time in El Paso, but can’t tell how long. She doesnt 
believe he was working in El Paso in 1917. She doesn’t remember whether she 
spent any part of 1918 on the ranch, but thinks he came home to New Haven in the 
Fall of 1918. He came home alone. She doesn’t know that he spent most of his 
time from 1914 to 1918 on the ranch. He spent part of his time there. Part of the 
time he was in El Paso and part of the time at Columbus and part of the time at 
New Haven and part of the time at the ranch. He tried to work in El Paso, but 
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he was unable to hold anything he had. She does not think he was there four or 
five months. She doesn’t remember whether he was in El Paso during the year 
1919 from May to October working for the City Water Works of the City of El 
Paso. She knew he was trying to work there, but she doesn’t think it was that 
long. She knew he was trying to run an engine out there. She was in El Paso 
part of the time, but can’t tell how much of the time. She doesn’t know how long 
he had his own automobile shop in El Paso. It was not for long, but whether it 
was a week or a month she would have no idea. She went to Columbus after Mr. 
Keller went there and he was in an office handing out calendars. She does not 
not think that he worked at automobile repair work. It did not impress her that 
it was for any considerable length of time. She can’t tell even approximately how 
long she was in Columbus with him. She doesn’t know the year she was in Colum- 
bus with him. She does not know the year she was in Columbus, but thinks that 
it was while the Pershing Expedition was on. After that she does not have any 
recollection as to when she next saw him. She and Mr. Keller were together for 
a considerable length of time from the year 1913 on through 1917 and 1918, but is 
not in position to tell how long.” 

Giving the language of the policy, “wholly disabled by bodily injury or disease 
and will be permanently, continuously, and wholly prevented thereby for life from 
pursuing any and all gainful occupation,” a construction most favorable to the 
plaintiff, it is still impossible, upon the record before us, to find any evidence which 
created an issue which required its submission to the jury. 

The judgment is reversed, and the cause remanded for a new trial. 


NEW YORK LIFE INS. CO. v. BAKER. 
Circuit Court of Appeals, Seventh Circuit. May 25, 1929. 
Rehearing Denied June 17, 1929. 

No. 4130. 

33 Federal Reporter (2d) 434. 


1. INSURANCE—WHERE POLICY WAS FOR ONE MONTH ONLY, PRO- 
VISION REQUIRING DELIVERY IN INSURED’S LIFETIME DID NOT 
PREVENT ITS ATTACHMENT AFTER SIGNING AND MAILING BY 
INSURER. 

Where application for life policy gave policy date as June 1, but on return of 
application for corrected signature date of policy was changed to June 15, con- 
tinuing for term of one month only, printed provisions of application requiring 
delivery of policy to insured during insured’s lifetime could not have effect to pre- 
vent attachment of policy as obligation of the insurer from time, after June 15, 
when it manifested its acceptance of the risk by signing and mailing the policy. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 


2, INSURANCE—APPLICANT IS NOT BOUND BY INSURANCE COM- 
PANY’S INSTRUCTIONS TO AGENT OUTSIDE APPLICATION. 
Applicant is not bound by insurance company’s instructions to agent relative to 

delivery of policy, where instructions raised conditions not entering into application. 
(For other cases, see Insurance, Dec. Dig. § 136[2].) 


§. INSURANCE—WHERE APPLICATION MERELY REQUIRED THAT 
POLICY BE DELIVERED AND PREMIUM PAID DURING APPLI- 
CANT’S LIFETIME, CHANGE IN HEALTH OR OCCUPATION WOULD 
NOT AVOID POLICY. 


Where application for life policy merely required that policy should be de- 
livered to applicant and first premium paid in full during applicant’s lifetime without 
consultation of physician since time of his medical examination, insurance company, 
after accepting risk and payment of premium, could not avoid liability by reason of 
change in health or occupation of applicant. 


(For other cases, see Insurance, Dec. Dig. § 136[2].) 
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4. INSURANCE—INSURANCE COMPANY’S TRANSMISSION OF POLICY 
TO AGENT CONSTITUTED UNCONDITIONAL DELIVERY TO AP- 
PLICANT, WHERE PREMIUM HAD BEEN PAID AND INSTRUC- 
TIONS TO WITHHOLD DELIVERY SPECIFIED CONDITIONS OUT- 
SIDE APPLICATION. 

Where premium had been paid, insurance company’s transmission of life policy 
to agent, pursuant to application requiring that policy be delivered to applicant and 
first premium paid during his lifetime without consultation of another physician 
after his medical examination, constituted an unconditional delivery of the policy 
to the applicant, permitting recovery on policy not actually delivered to applicant 
during applicant’s lifetime, notwithstanding instructions to agent not to deliver 
policy in case of change in health or occupation of applicant. 

(For other cases, see Insurance, Dec. Dig. § 136[2].) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin. 

Action by Victor H. Baker against the New York Life Insurance Company. 
Judgment for plaintiff, and defendant appeals. Affirmed. 

The appeal is from a judgment upon an insurance policy on the life of ap- 
pellee’s wife. The application for the policy was originally dated May 22, 1925, 
and was procured by two of appellant’s agents, one from Berlin, Wis., where the 
applicant resided, and the other from Milwaukee. The application was on the 
form provided by the company, with provision for double indemnity benefit 
(double in case of death wholly from accidental cause). In the application, 
under the heading “Date policy as of,” are printed “date of this application,” and 
“date policy is written,’ with direction to strike out one. Both were stricken 
out, and in the place was written June Ist. 

After the application was sent in it was returned for applicant’s corrected 
signature, and upon being re-signed by her the date of the application was 
changed to May 29, and date for policy to June 15. While the face of the ap- 
plication states that the contemplated insurance is on the “ordinary life plan,” 
it appears from uncontradicted evidence that it was further to be upon a so- 
called “salary savings insurance plan for employees,’ which is sometimes called 
“group insurance.” 

The applicant and eight others who were then employed by the Berlin Glove 
Company, of Berlin, Wis., constituted a group who, by arrangement among 
themselves and their employer and the insurance company, authorized the em- 
ployer to deduct severally from their wages, on the 15th of each month, the 
stipulated monthly premiums, for remittance by the employer to the insurer. 
Each of the group signed in duplicate an agreement or order to that effect upon 
blanks provided by appellant and haying thereon the written approval of the 
employer, and by the printed terms of the blank one was to be retained by 
the employer and the other sent to the insurer, which was done. 


Shortly before June 15 the applicant left her employment. Her husband, the 
appellee, went to appellant’s Berlin agent for the purpose of paying the first pre- 
mium. He was told by the agent he might pay it by his check either to the 
insurance company or to the employer, and he made the check to the employer 
and handed it to this same agent, who accepted it and at once took it to the 
employer. About June 20 appellee and his wife started on a vacation trip, and 
on June 27 she was suddenly and accidentally killed. Shortly thereafter the 
employer forwarded to appellant the amount of the deductions for payment of 
these policies, including the one in question. ‘The employer’s check for the pre- 
mium on this policy was at once returned, on the stated ground that this insur- 
ance never was in force. 

In the application was printed the following clause: “It is mutually agreed 
as follows: 1. That the insurance hereby applied for shall not take effect unless 
and until the policy is delivered to and received by the applicant and the first 
premium thereon paid in full during his lifetime, and then only if the applicant 
has not consulted or been treated by any physician since his medical examina 
Hons 6h) ee” 

It appears that under date of June 22 the home (New York) office of the 
company executed the policy for this insurance, and deposited it in the mail, 
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addressed to its Milwaukee branch office, where it was received June 25 and at 
once turned over to the Milwaukee agent who had helped secure the applica- 
tion. 

With the insurer’s printed letter of transmission of the policy there was a 
printed direction to the agent that it was sent for delivery and collection of pre- 
mium, subject to requirements noted and to company’s rules; and, if not de- 
livered within one month, it was to be returned for cancellation. There was 
also printed thereon notice to the agent delivering the policy, purporting to be 
copy of article 16 of instructions to agents, which provided that a policy must 
not be delivered if any change has occurred in the health or the occupation of 
the applicant, or if he has consulted or been treated by a physician since the 
date of his medical examination; and that in such case the agent must at once 
return the policy to the branch office with full particulars and await further in- 
structions. There was no evidence that between her medical examination and 
her death applicant had consulted or been treated by a physician, or that there 
was any change in her health, or in her occupation, save that she had ceased her 
said employment. 

The Milwaukee agent who received the policy did not transmit its physical 
possession to the applicant, nor to any one for her. 

Bert Vandervelde, of Milwaukee, Wis., for appellant. 

H. A. Sawyer, of Milwaukee, Wis., and M. J. Paul, of Berlin, Wis., for ap- 
pellee. 

Before Alschuler and Page, Circuit Judges, and Luse, District Judge. 

ALSCHULER, Circuit Judge. [1] No contention was or is made, nor properly 
could be, that the first premium was not paid prior to the death. It is appellant’s 
contention and defense that the insurance never became effective because the 
policy was never delivered to or received by the applicant in her lifetime, and it 
is this question, arising under the quite exceptional circumstances here presented, 
which must determine the rights of the parties. 

The contract, as it was evidently understood by the company in preparing 
the policy, while apparently written upon an ordinary life form, was issued for 
the brief term of one month, ending July 15. The fixing between the parties of 
June 15 to be the date as of which the policy was to take effect was evidently 
not a haphazard matter. It was first fixed at June 1, but when delay of about 
a week developed in the application, through error in its first signature, the be- 
ginning date of the policy was extended to June 15. This may be regarded as 
indicating the company’s estimate of the time which, in its experience, would 
be required to determine whether or not it would accept the risk. The payment 
as made and accepted purported to be for coverage for one month from June 
15; and while it cannot be said that the company was bound before manifesting 
its acceptance of the risk, even though it was some days after June 15, when 
once its acceptance is manifested, it should not lightly be concluded that there- 
after the coverage would be yet further delayed, and the time for which the pre- 
mium was paid still further permitted to expire, before any consideration moves 
to the applicant through the attaching of the insurance. If here the insurance 
had not attached before the time of the death, then two-fifths of the entire per- 
iod for which the policy was written and paid for would have expired without 
any benefit or consideration therefor moving to the applicant. 

We are of the opinion that where a policy of this nature was contemplated, with 
so brief an initial term, the written specification of June 15 as the commencement 
date is so far inconsistent with the printed provisions respecting delivery of the 
policy as to neutralize any of such provisions which would prevent the attachment 
of the policy as an obligation of the insurer, for any time after it had manifested its 
acceptance of the risk by signing and mailing the policy. Hagan v. Scottish Union 
& National Ins. Co., 186 U. S. 423, 22 S. Ct. 862, 46 L. Ed. 1229. If in these cir- 
cumstances this were not so, then the provision of the policy for its effectiveness 
as of June 15 would have been of no practical value to the applicant. 

[2,3] On the question of delivery it is practically conceded that unconditional 
delivery to the agent for delivery to the applicant would be sufficient delivery to 
comply with the terms of the agreement that the insurance shall not take effect until 
the policy is delivered to and received by the applicant. The contention is vigor- 
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ously made that it was not unconditionally delivered to the agent, but that the 
stated directions to the agent limited the agent’s authority to deliver until they were 
complied with. The conditions stated in the printed letter accompanying the 
policy, whereunder the policy was not to be delivered to the applicant are: “If any 
change whatever has occurred in the health or occupation of the applicant, or if 
he has consulted or been treated by a physician since the date of his medical ex- 
amination.” ‘There was also a provision for delivery on collection of the premium, 
but, the premium having theretofore been paid, this has no bearing. 

What is said respecting change of health or of occupation of the applicant ap- 
pears for the first time in the transaction in this letter of the company to the agent. 
The application contains nothing upon this subject, and the applicant was not bound 
by instructions to the agent which raise conditions that did not enter into the con- 
tract. If the company otherwise accepted the risk, the premium being paid, it could 
not thereafter escape the binding force of the contract by reason alone of change in 
the health or the occupation of the applicant. 

[4] Apart from the delivery of policy and payment of premium, the only condi- 
tion for which the application made provision was consultation of or treatment by 
a physician since the medical examination, If it appeared that since the medical 
examination the applicant consulted or was treated by a physician, this would be a 
matter of defense, to be so alleged, and to be established by evidence. But no such 
defense has been made, and the record is barren of any evidence to establish it. 
With the premium paid, and with no fact to support the only other contractual 
ground for withholding delivery of the policy after acceptance of the risk, the 
mailing of this policy to the agent for delivery to applicant must be regarded as un- 
conditional. 

We believe the case fairly falls within the authorities holding that there is 
sufficient delivery of the policy to the insured in the acceptance of the risk as 
manifested by the company’s preparing and executing and mailing the policy to its 
agent for delivery to the applicant for the insurance, notwithstanding the appli- 
cation provides that the policy shall not be effective until delivered to and received 
by the applicant. N, Y. Life Ins. Co. v. Rutherford (C. C. A.) 284 F. 707; Unter- 
harnscheidt v. Missouri State Life Ins. Co., 160 Iowa, 223, 138 N. W. 459, 45 L. 
R. A. (N. S.) 743, and the citations to be found in those opinions; Cooley’s Briefs 
on Insurance, vol. 1, 640, and citations therein. 

At the time the policy was executed and deposited in the mail, there was abso- 
lutely no condition left to be performed by the applicant—not even any obligation 
on her part to supply proof that she had not consulted or been treated by a 
physician since her examination; and she had every right to expect that the in- 
surance would be effective from a time not later than such definite manifestation 
of the insurer’s acceptance of the risk as here: appears. 

The judgment is affirmed. 


ABRAHAM LINCOLN LIFE INS. CO. v. KLEVEN. 
District Court, D. Massachusetts. September 1, 1928. 
No. 2919. 

33 Federal Reporter (2d) 638. 

1. INSURANCE—COMPANY IN DANGER OF LOSING BENEFIT OF DE- 
FENSE OF FRAUD MAY SUE TO CANCEL POLICY AND HAVE 
ACTION AT LAW ENJOINED. 

Where insurance policy contained incontestable clause, under which defense of 
fraud in obtaining policy would be lost unless actually set up in court within two 
years, and, though beneficiary had brought action on policy, he had absolute right 
to discontinue and begin another action, thereby cutting off such defense, insurance 
company could sue for cancellation of policy, notwithstanding pendency of action at 
law, and have the action at law enjoined. 

(For other cases, see Insurance, Dec. Dig. § 228.) 

In Equity. Suit by the Abraham Lincoln Life Insurance Company against 
Archibald L. Kleven. On defendant's. general demurrer, and motion by plaintifi 
for injunction pendente lite. Demurrer overruled, and temporary injunction 
granted. 

F. H. Nash, of Boston, Mass., for plaintiff. 
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Goldstein & Asher, of Worcester, Mass., and Lee M. Friedman and Friedman, 
Atherton, King & Turner, all of Boston, Mass., for defendant. 

Morton, District Judge. This is a bill in equity for the cancellation of a policy 
of life insurance in the amount of $50,000, issued by the plaintiff upon the life of 
William B. Levy, for the benefit of the defendant, Kleven, described in the policy 
as acreditor of Levy. The alleged ground for cancellation is in substance that the 
policy was obtained by Levy’s fraudulent misrepresentation of material facts as to 
his health. The policy was issued to Levy on January 26, 1927, the first premium 
of $494 being paid by him, and he assigned all his interest in it to Kleven on Feb- 
ruary 23, 1927. Levy died on September 30, 1927. 

The present bill was filed on February 8, 1928. The ground of Jurisdiction is 
diversity of citizenship; the plaintiff being, as alleged, an Illinois corporation, and 
the defendant, Kleven, a citizen of Massachusetts. Levy’s executrix is not a party. 
On March 14, 1928, Kleven began an action at law on the policy against the insur- 
ance company in the state courts of Missouri, where Levy was domiciled and the 
policy was issued. That action was removed by the defendant company into the 
federal court in Missouri, and is now pending there. 

The present questions arise (1) on Kleven’s General demurrer, or motion to dis- 
miss the bill; and (2) on the plaintiff’s motion for an injunction pendente lite 
staying the prosecution of the action at law by Kleven until this suit is disposed of. 
Upon this motion various affidavits have been submitted. 

[1] The ground upon which equitable relief is claimed by the insurance com- 
pany is that the policy which it issued contains a clause whereby the policy is in- 
contestable after two years from its date of issue for any cause except nonpay- 
ment of premiums, there being also a provision for adjustment of amount if the 
age of insured was incorrectly stated; that as this clause is construed by the 
courts it precludes the defense of fraud in obtaining the policy, unless actually set 
up in court within the two years, and that it was therefore within the power of 
Kleven, when this bill was filed, to deprive the company of its right to raise the 
issue of fraud by delaying his action upon the policy. 

If the matter stopped there the authorities are clear that a case for relief in 
equity has been stated. The discussions of the principles involved in the cases cited 
below are so clear and adequate that it is not necessary to enlarge upon them. 
Jefferson Standard Life Ins. Co. v. Keeton, 292 F. 53 (C. C. A. 4th); Jones v. Re- 
liance Life Ins. Co., 11 F. (2d) 69 (C. C. A. 4th); Peake v. Lincoln National Life 
Ins. Co, 15 F. (2d) 303 (C. C. A. 8th); Keystone Dairy Co. v. N. Y. Life Ins. 
Co., 19 F. (2d) 68 (C. C. A. 3d); N. Y. Life Ins. Co. v. McCarthy, 22 F. (2d) 
241 (C. C. A. Sth). 

Kleven strongly urges, however, that in this case he brought an action upon 
the policy so promptly that the company has ample time there to present its issue 
of fraud, and that by reason of this fact the equity in the bill has disappeared. To 
this the company replies that by the law of Missouri Kleven has the absolute right 
to discontinue his action at any time and begin another for the same cause; that if 
he does so after next November it will be deprived of its right to defend; that it 
ought not to be left in that position; and that therefore its bill in equity is still 
good. 

In several of the decisions cited actions at law were brought on the policy after 
the suit in equity had been instituted, and it was held that jurisdiction in equity 
was not affected thereby. The point is discussed by Judge Rose in the Jefferson 
Standard Life Insurance Co. Case, supra, 292 F. at page 56, a direct authority 
against the defendant on this point, and by Judge Lewis in the Peake Case, supra, 
15 F. (2d) at page 305. The defendant points out that in some of these cases the 
time within which the defense of fraud could be made in the action at law had in 
fact expired, while here it has not, and argues that this difference in the facts 
avoids the conclusion. It does not seem to me that this is a sound contention, first, 
for the reasons stated by Judge Rose and Judge Lewis; and, second, because there is 
no certainty that the company can ever make its defense of fraud, if not permitted 
to do so in this suit. Counsel for Kleven suggest that the requisite certainity can be 
secured by stipulation on his part not to discontinue. No such stipulation has in 
fact been made by him, and the question is not open. 

[2] The defendant further contends that this suit is not maintainable, because 





826 The Insurance Law Journal, Vol. 73 [Nov., 1929 


Levy’s executrix is not a party to it. The bill explicitly avers the plaintiff’s tender 
of the premium to the executrix, her refusal to accept it, and the plaintiff’s con- 
tinued willingness to repay the premium to her. Levy’s estate has no interest in the 
policy. As there is no issue between the plaintiff and the executrix, and no relie/ is 
sought against her she is not a necessary party. 

[3] It follows that the demurrer should be overruled, and the action at law 
should be enjoined until the suit has been heard. The fact that sharp practice was 
resorted to by the company to hold Kleven off until its suit against him had been 
filed is not a sufficient reason for letting the action at law go forward in another 
court, while this court is asserting jurisdiction of the subject-matter. Moreover, by 
granting the injunction a door is opened to the defendant to take the matter at once 
to the Circuit Court of Appeals, something which, because of the defective federal 
practice, cannot be done with the ruling on the demurrer until after hearing on the 
merits. 

Decree that demurrer be overruled, and that temporary injunction be granted 
as prayed in plaintiff's motion therefor. 


ADLER v. NEW YORK LIFE INS. CO. 


Circuit Court of Appeals, Eighth Circuit. May 29, 1929. 
No. 8016 


33 Federal Reporter (2d) 827. 


1. INSURANCE—EVIDENCE HELD TO SUSTAIN FINDING THAT 
INSURED’S FAILURE TO ST'ATE FACTS AS TO PAST AND EXIST- 
ING ee IN LIFE INSURANCE APPLICATION WAS FRAUDU- 
LENT. 

Evidence held to sustain trial court’s finding, in suit to cancel life insurance 
policy, that insured’s failure to state facts concerning past stomach trouble and 
existing urinary tract disease in answer to questions in application was fraudu- 
lent. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

2. EVIDENCE—PHYSICIANS’ PROPERLY IDENTIFIED RECORDS OF 
EXAMINATION AND TREATMENT OF PATIENTS ARE ADMIS- 
SIBLE AS TO ALL MATTERS PROPERLY INCLUDED. 

Physicians’ properly identified office records of examination and treatment 
of patients are admissible in evidence as to all matters properly included therein 

(For other cases, see Evidence, Dec. Dig. § 351.) 

3. EVIDENCE—PHYSICIANS’ RECORDS OF EXAMINATION AND 
TREATMENT OF INSURED HELD SUFFICIENTLY IDENTIFIED TO 
BE ADMISSIBLE IN SUIT TO CANCEL LIFE POLICY. 

Office record of patient’s examination, identified by examining physician as 
having been made at time under his direction and verified by him, and record 
identified by deceased physician’s partner and stenographer as record dictated to 
and transcribed by latter, as was deceased’s custom, in connection with examina- 
tion and treatment of patient, held sufficiently identified to authorize their admis- 
sion in suit to cancel policy on patient’s life. 

(For other cases, see Evidence, Dec. Dig. § 373[1].) 

4. INSURANCE—EVIDENCE HELD TO SHOW MATERIALITY OF FACTS 
NOT STATED IN APPLICATION FOR LIFE POLICY. 

In suit to cancel life insurance policy for fraudulent failure to state facts as to 
insured’s past stomach trouble and existing urinary tract disease in answer to 
questions in application, evidence held to show materiality of matters concealed 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

5. INSURANCE—INSURANCE AGENT’S KNOWLEDGE OF FACTS 
OMITTED FROM APPLICATION FOR LIFE POLICY IS NOT PRIN- 
CIPAL’S KNOWLEDGE WHEN AGENT KNOWS OF AND PARTICI- 
PATES IN ACTUAL FRAUD ON PRINCIPAL. 


Insurance agent’s knowledge of facts omitted by insured from answers to 
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questions in application for life policy is not knowledge of principal, when 
agent knows of and participates in actual fraud being perpetrated on principal. 

(For other cases, seé Insurance, Dec. Dig. § 380.) 

Appeal from the District Court of the United States for the Eastern District 
of Arkansas; Jacob Trieber, Judge. 

Suit by the New York Life Insurance Company against Nathan A. Adler, 
as executor of the estate of William F. Perrin, deceased. Decree for plaintiff, 
and defendant appeals. Affirmed. 

Thomas S. Buzbee, George B. Pugh, H. T. Harrison, and A. S. Buzbee, all 
of Little Rock, Ark., for appellant. 

Louis H. Cooke, of New York City, and Rose, 
Loughborough, of Little Rock, Ark., for appellee. 

Before Stone, Lewis, and Booth, Circuit Judges. 

Stong, Circuit Judge. This is an appeal from a decree canceling a life insur- 
ance policy on the ground of fraud and enjoining the beneficiary from bringing 
suit for recovery thereon. 

William F. Perrin made application to appellee for five insurance policies 
on his life. These applications were upon November 14, 1924. In connection 
with these applications he was examined by two medical examiners for the 
company. As a part of these examinations he signed a form, which was “Part 
II” of the application (entitled “Part II Application to the New York Life 
Insurance Company Answers to the Medical Examiners”), wherein he had writ- 
ten answers to various printed questions. Above his signature was a paragraph, 
reading, in part: “I declare that I have carefully read each and all of the above 
answers, that they are each written as made by me, and that each of them is full, 
complete and true, and agree that the Company believing them to be true shall 
rely and act upon them.” The entire application was attached to the proper 
policy. Each policy contained a provision as follows: “The Policy and the 
application therefor, copy of which is attached hereto, constitute the entire con- 
tract. All statements made by the Insured shall, in absence of fraud, be deemed 
representations and not warranties, and no such statement shall avoid the Policy 
or be used in defense to a claim under it, unless it be contained in the written 
application and a copy of the application is indorsed upon or attached to this 
Policy when issued.” 


Among the questions in the application were the following with the answers 
thereto given by Perrin: 


Hemingway, Cantrell & 
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— ee os RM enn See rae 
“Yes” | name and address of every Physic- 
7, A. Have you had any accident or injury or | or ‘‘No”’ ian consulted _ 
undergone any surgical operation? “Ves” Tonsibectomy—in 1918 


B. Have you been under observation or 
treatment in any hospital, asylym 
or sanitarium? 


C. Has albumin or sugar been found in 
your urine? 


D. Have you been found to have a high 
blood pressure? 


E. Have you raised or spat blood? 


F. Have you gained or lost in weight in ° 
the last year? jain ? Loss? Cause? 


8. Have you consul- Results and, if within 
ted a physician‘Yes’’ [Name of Ail-| No. of five years, name and 
for or suffered from} or j|ment or Dis-| Attacks Dura- |Sever- [address of every Phy- 
any _—- or dis-| “No” ease Date tion ity _|sician cmeel 

ease O 


A. The Brain or 
Nervous Sys- 
tem? 


B. The Heart, 
Blood Vessels 
or Lungs? 


C. The Stomach or 
Intestines, 
Liver, Kidneys 
or Bladder? 


D. The Skin, Mid- 
dle Ear _ or Slight Oct. 3 : Somplete recovery 
Eyes? deafness 1921 | weeks |_mild_|F. G. A. Bardenhcim 


9. Have you had 
Rheumatism, Gout 
or Syphilis? 








Neer e eee e EEEEEe 


| 
. Have you consul- 
ted a physician for 
any ailment or dis- 
ease not included 
in your above} | | 
answers? 


we Louis, Mo. 
| 
| 














physicians, if any, fa kik 
not named above, Date Reason for Consultation, Examination 
have you consulted Name and Address or Treatment 

or been examined| None 

or treated by with-| (Jf none, say 
in the past five none.) 
years? 


. What physician or { 
| 





The fraud alleged as the basis for cancellation of the policies is that some of 
the above-quoted answers were false and fraudulent in that: i 

“The said Perrin had been treated by Dr. Caulk of St. Louis, Missouri, for 
chronic prostatitis, at intervals from the year 1922 to the year 1925; that he was 
treated in 1921 by Dr. Salter of St. Louis, for stomach trouble, and that Dr. Salter 
referred him to Doctors Soper and Mills, also of St. Louis, by whom he was treated 
in December, 1921, where his condition was diagnosed as a duodenal ulcer; that he 
was also treated within five years prior to said application by Dr. R. C. Dorr, of 
Batesville, Arkansas; that he had been suffering from stomach trouble for several 
years before making said application, and that his malady was so serious as to 
require him to take a vacation; that within said period he had had various pre- 
scriptions, which had been written out for him by physicians; filled at sundry 
drug stores, and that as far back as September 28, 1918, he had been examined at 
the Mayo Clinic, at Rochester, Minnesota, which advised him that he had symptoms 
pointing to a doudenal ulcer. 
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“Ulcers of this description are extremely dangerous and most frequently fatal 
and the said Perrin, with full knowledge that he was suffering from this malady, 
made application for the said policies of insurance and with a fraudulent intent 
of procuring the amount thereof for his estate, by a deceitful concealment of his 
true condition, and with full knowledge that if the true facts had been known to 
the plaintiff it would have refused to issue said policies.” 


Two amendments to the petition were as follows: 


“In addition to the maladies set forth in the complaint the plaintiff has dis- 
covered, since the death of the said Wm. F. Perrin, that from the year 1922 to 
the year 1925 he was repeatedly treated by Dr. Caulk, of St. Louis, Missouri, for 
seminal vesiculitis, a serious malady; and the said Perrin, who was a life insurance 
agent, knew full well that if it were known to this plaintiff that he had been 
treated for duodenal ulcer, prostatitis or seminal vesiculitis his application for 
a policy upon his life would have been rejected by the plaintiff, and wilfully con- 
cealed in his application to the plaintiff the fact that he had suffered from these 
maladies and had been treated therefor by physicians. * * * 


“The plaintiff has recently discovered that in addition to the physicians who 
attended upon the said William F. Perrin, within five years prior to the application 
for the policies of insurance therein, the said Perrin went through the clinic of 
the Battle Creek Sanitarium, at Battle Creek, Michigan, where he was found to 
be suffering from constipation, intestinal toxemia, neurasthenia and pyorrhea, which 


circumstances were fraudulently concealed by the said Perrin in making his ap- 
plication for insurance.” 


The answers to the petition and to the amendments deny treatment for 
chronic prostatitis by Dr. Caulk, the treatment for stomach trouble by Dr. Salter; 
deny treatment by Dr. Soper or Dr. Mills; any treatment by Dr. Dorr within five 
years prior to the applications for insurance; any prescriptions; any examination 
at the Mayo Clinic; any treatment by Dr. Caulk for seminal vesiculitis or any ex- 
amination by the Battle Creek Sanitarium Clinic. It further alleges that, if he was 
treated by Dr. Caulk for chronic prostatits or seminal vesiculitis or by Dr. Salter 
for stomach trouble, the trouble was not serious or in any manner rendered him 
unfit to procure insurance or that his applications would have been denied because 
thereof; that such treatment was not material and was not known to or remem- 
bered by Perrin at the time of his applications. Also, denies that he had or knew 
he had any stomach trouble prior to or at the time of his applications. Denies that 
any symptoms of duodenal ulcer were found by the Mayo Clinic, that he was ad- 
vised thereof, or that, at the time of the applications, “he knew or remembered”’ 
he had been at the Mayo Clinic. Denies any fraud or deceit. 


The issues argued here are the sufficiency of the evidence, the competency of 
certain evidence, the materiality of the false statements, and the imputed knowl- 
edge of the appellee as to the truth of the facts involved in the false statements. 


[1] The material evidence as to times and maladies of medical treatments of 
Perrin was as follows: 


Perrin was a life insurance agent 39 years old at the time of the applications. 
He seems to have been more than ordinarily successful. He retained his resi- 
dence at Batesville, Ark., although he seems to have been mostly in St. Louis for 
some years and later in Philadelphia. His business required him to do considerable 
traveling. 

September 28, 1916, he became a patient of the Mayo Clinic at Rochester, Minn. 
His chief complaint was “colicky pain in the upper abdomen.” The clinical history 
given by Perrin and recorded at the Clinic was “for the past three weeks had had 
attacks of a sudden colicky sensation in the upper epigastrium, with a dull aching, 
to which he would not have paid attention except for its dailey occurrence. * * * 
His home doctor had diagnosed duodenal ulcer. * * * Patient feared perfora- 
tion.” The physician’s résumé was not stomach (disease).” The consultant’s 
résumé was: “Eat normally and observe. May be ulcer. Further consultation was 
“Duodenal ulcer 75%. Pylorospasm? Patient seems anxious for exploration but 
aside from that would seem best to wait.” The recommendations were: “Early 
ulcer treatment alkaline tablets, 10 grains of calcined magnesia and 15 of bismuth 
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subnitrate. Rhubarb and soda mixture.” The final diagnosis was “Early ulcer 
history.” 

Perrin was at the Battle Creek Sanitarium from March 20, 1920, until May 4, 
1920, under care of Dr. Knapp (who was not a witness). He returned August 
13, 1921, and remained until September 16, 1921, under care of Dr, Heald, who 
was called as a witness by plaintiff and “under advice of counsel I decline to give 
the result of my examination.” The only information as to the reason for his going 
to Battle Creek or ‘the diagnosis or treatment there appears in the testimony of 
other physicians (who examined or treated him at later periods) to whom Perrin 
made statements concerning such matters. In the history he gave to Dr. Mills in 
December, 1921, appears this: “X-ray by Carmen at Mayos and Case. at Battle 
Creek. That might be duodenum ulcer at Battle Creek and negative at Mayos.” 

Perrin talked with Dr. Salter, who was medical referee for the insurance com- 
pany represented by Perrin. To Dr. Salter he “said something about some stomach 
trouble.” Dr, Salter did not treat him, but referred him to Dr. Spoor, or Soper 
and Mills, who specialized in gastro-intestinal diseases. Just when this conver- 
sation took place is not fixed. 

December 13, 1921, Perrin consulted Dr. Mills., “His symptoms were belching 
and colicky pains in the epigastric region, not relieved by eating or taking milk 
of magnesia; pain was rather constant, not severe in type but colicky, * * * 
patient thought that pains were induced by overwork, as he noticed he had. indi- 
gestion when he got too tired.” Various tests were made which showed normal, 
except that some of the duodenum cap plates suggested ulcer while.one was per- 
fect. “Suggestion of duodenum ulcer, secondary indications.” The final diag- 
nosis was “dyspepsianerosa with possibility of duodenum ulcer.” 

Two days later, Dr. Mills saw him again and prescribed “ a diet list giving him 
a mild alkaline powder to take after each meal and advised him to take more rest.” 
About three weeks later (January 9, 1922) Perrin reported that he had tried to 
adhere to the diet and was greatly improved. Dr. Mills made additions to his diet 
list and advised him to stop taking the alkaline powder. That ended his treatment 
by Mills. 

March 11, 1922, Perrin went, at Dr. Salter’s suggestion, to Drs. Caulk and 
Sanford, specialists in bladder and kidney diseases. Dr. Sanford testified: “I 
was treating him for chronic prostatitis and seminal vesiculitis.” Perrin was out 
in the country much of the time but came for treatment when in the city. Begin- 
ing with that date, Dr. Sanford treated him until he left to live in Philadelphia, late 
in 1925. Up to the date of the applications, Perrin had received 111 such treat- 
ments, of which 32 were in 1922, 8 in 1923, and 71 in 1924 (up to the date of the 
applications, November 14, 1924). Of these treatments in 1924, 10 were in April, 
13 in May, 12 in June, 9 in July, 8 in August, 9 in September, 8 in October, and 
2 (November 5 and 11) in November prior to the applications. After the ap- 
plications, there were 6 treatments in November, 3 in December, and 47 in 1925 up to 
October 12th of that year. Dr. Sanford testified that his trouble was not serious, 
and, “The fact that he came to us so frequently indicated that he was nervous and 
apprehensive about his trouble and exaggerated it.” Perrin told Dr. Sanford that 
he had been treated by a doctor in San Francisco and by one in St. Louis. When 
Perrin left for Philadelphia, Sanford gave him a letter to Dr. Randall ( a specialist 
in urology there) in which he stated, “We have been treating him for a very 
persistent chronic prostatitis and a seminal vesiculitis.” 

Perrin told Dr. Caulk that he had “the vaso puncture two or three years ago 
and had stomach trouble three years ago and was treated by Soper and Mills 
and cured.” 

During the treatment by Dr. Randall (September 2, 1925, to July 15, 1926), 
Perrin “told me about his stomach trouble and probably mentioned Dr. Miller 
and asked me what I thought of him. * * * I think he said something to me about 
having had a diagnosis of duodenal ulcer.” On February 27, 1926 (while under 
Dr. Randall for treatment for the other ailments), Perrin went to Dr. Miller 
(specialist in internal medicine) “stating that he had a duodenal ulcer and asked 
my advice as to what he should do.” “He told me that he had had symptoms since 
1916. That he had been studied at various places and a diagnosis. of duodenal 
ulcer had been made. I can’t state whether he told me he had heen treated or not; 
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but he said he had seen Dr. Chas. Mayo of Rochester, Minnesota; also, that he 
had seen Dr. Soper and Dr. Mills. In order to confirm my suspicions about him, 
I gave him a test meal and on March 5, I found an excess ‘of acid in his stomach, 
both free hydrochloric acid and total acidity. I also had him X-rayed on March 
11, 1926. I reached the conclusion that he [——] a duodenal ulcer and referred 
him for an operation to Dr. Eliason.” 

The agent who took the applications testified that he knew of the visits to the 
Mayo Clinic in 1916 and to the Battle Creek Clinic in 1920 and 1921 and that 
Perrin “had consulted physicians in St. Louis,” and that he “agreed with William 
F. Perrin that the mention of these matters was a matter of no consequence and 
they were left out on that account.” 

The above evidence shows that Perrin, at the time he made these applications, 
rememberd that he had been at Mayos and Battle Creek for stomach trouble. He 
knew that his local doctor had diagnosed this trouble as duodenal ulcer; that 
Mayo, in 1916, had been doubtful or thought no such ulcer; that at Battle Creek, 
in 1920 or 1921, had diagnosed the trouble as ulcer; that Dr. Mills, in December, 
1921, had diagnosed his trouble as “suggestion of duodenal ulcer” and had dismissed 
him as needing no further medical attention early in January, 1922; that there was 
grave danger in perforation from such character of ulcer. In short, he knew 
that this trouble had recurred and, when existent, was dangerous, and he might 
well have thought he was cured thereof, when he made the applications. 

As to the prostatitis and seminal vesiculitis, he had been under constant 
treatment for two years and eight months preceding the date of the applications 
and was in regular course of such treatments at the time of the applications and 
was “nervous and apprehensive about his trouble.” 

He was an experienced life insurance agent. He knew the purpose of these 
questions in the application. He knew the home office medical examiners passed 
upon the data in the application to datermine whether the insurance was to issue, 
be rejected, or further medical investigation made. He knew that an important 
part of this data consisted of his medical anaes and that such history could 
be obtained only from his answers or from physicians whom he might name 
therein. With this knowledge of the purposes of the questions and the effect of 
his answers on the local medical examiners and those at the home office and 
with this knowledge of his past trouble with his stomach and his present urinary 
tract troubles and treatment he answered, “No,” to the questions following: 
“Have you consulted a physician for or suffered from any ailment or disease 
of the Stomach, or Intestines, Liver, Kidney or Bladder?” And he answered, 
“None,” to the question: W hat physician or physicians, if any, not named 
above, shave you consulted or been examined or treated by within the past five 
years? 

Yet, he answered the question, “Have you consulted a physician for or 
suffered from anv ailment or disease of the Skin, Middle Ear or Eyes?” as 
follows: “No except slight deafness, one attack, Oct. 1921, duration three wecks, 
mild, complete recovery. F. G. A. Bardenheim, St. Louis, Mo.” The last is the 
name of the attending physician. 


In short, Perrin (an experienced life insurance agent) thought it material 
to mention a single “mild attack” of “slight deafness” occurring’ in October, 
1921. On the other hand, he not only entirely failed to mention the stomach 
trouble which had recurred in August and September, 1921 (just before the 
deafness), and resulted in a trip to Battle Creek and treatment at St. Louis 
in December, 1921 (shortly after the deafness), but, knowingly and deliberately, 
answered, “No,” to the question concerning stomach diseases. It will not do 
to say that he thought this stomach trouble cured because the early trouble had 
resulted in “complete recovery.” Obviously, the stomach trouble was more 
serious than the ear. It had recurred. It had been twice diagnosed (local 
physician and Battle Creek Clinic) as a duodenal ulcer. The danger of such 
ulcers (according to this testimony) is perforation, and then an operation must 
be had within 24 hours to save life. The evidence is that Perrin knew of these 
diagnoses and of the danger if perforation should occur. Again, he knew he 
was. and for some time had been under treatment for chronic prostatitis and 
seminal vesiculitis at the time of the applications. 
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If it was material to state he had had a slight attack of deafness, four years 
earlier, from which he had entirely recovered, he knew it was more important 
to state the facts concerning the past stomach trouble and the then existing 
urinary tract disease. The fraudulent purpose is clear. The trial court is cer- 
tainly amply sustained in its view that these omissions from the applications 
were fraudulent. 

[2] The above view is based upon the evidence which was admitted. The 
second contention is that certain material parts of this evidence were inadmissible. 
The challenged evidence is the record of Perrin’s case at the Mayo Clinic (intro- 
duced in connection with the testimony of Dr. Hartman) and the office record 
of Perrin’s case made by Dr. Mills (introduced in connection with the testimony 
of Dr. Soper). The objection to these records is lack of proper foundation. 

The Mayo record was identified by Dr. Hartman, who treated Perrin, as 
“made at the time under my direction, and verified by me.” 

The Mills record is identified as follows: Dr. Soper testified that he and 
Dr. Mills had been partners until the death of Dr.. Mills in 1924; he had never 
met Perrin; it was as “the practice of our firm to keep a record of our cases”; 
none of this record was in Dr. Mills’ handwriting but was typewritten; “It was 
his habit to dictate all of his stuff to a stenographer; seeing the patient, then 
when it was fresh in his mind, he stepped into the next room, dictated to the 
stenographer, and walked on out. I know that was his method and those were 
his notes.” Dr. Mills’ stenographer at that time was Miss Adele Aegerter. 
Miss Aegerter testified to her employment by Drs. Soper and Mills at the time 
covered by the record. Further that: “It was the uniform custom of Dr. Mills 
to dictate to a stenographer the notes upon this diagnosis of patients applying 
to him for treatment and it was my custm to take down the memoranda. I 
remember taking down his notes as to the diagnosis of Mr. Wm. F. Perrin 
December, 1921, and January, 1922. I attach a photograph of the clinical history 
of Mr. Perrin. (The photograph is identical with the record given by Dr. Soper 
in his deposition).” 

It is a well-known fact that many physicians takes notes and make an office 
record of examinations and treatments of their patients. The purposes and the 
usefulness of such records in their practice is obvious. There is as much reason 
for verity in such records as in books of account. In fact, there is more reason 
for verity, because dishonesty might prompt false entries in books of account, 
while there is no reason why a physician making a record to aid him in treating 
a patient should consciously make a misstatement therein. We see no reason 
why such records, when properly identified, should not be admissible as to all 
matters proper for inclusion in such character of record. 

[3] The Mayo record is identified by the physician who made the examina- 
tion as being “made at the time under my direction and verified by me.” No 
record could be more surely identified. 

As to the Mills record, the testimony is that it was his custom to make such 
records by dictation to his stenographer; that this was the record dictated to 
and transcribed by the stenographer; that it was in connection with the examina- 
tion and treatment of Perrin; that it comes from the proper custody. This 
identification is by the business partner of Mills and by the stenographer. Mills 
being dead, this identification was complete. 


These identifications fully measure up to the requirements stated by this 
court that the records “probably represent truly the facts which they purport 
to show” and are “the best and most available evidence.” St. Paul F. & M. Ins. 
Co. v. American Food Products Co. (C. C. A.) 21 F.(2d) 733, 737. 


Therefore, this evidence was properly admitted, and all of the evidence 
abundantly established actual fraud in the answers and concealments. 

[4] Appellant argues that “appellee failed to show the materiality of the 
untruthful answers.” It may be that failure to remember diseases or treatments 
or omissions of such as are honestly thought to be trivial or not within the 
meaning of the questions in an application may disprove the presence of fraud. 
Mutual Life Ins. Co. v. Hurni Packing Co., 260 F. 641, 644, this court. How- 
ever, there is no room here for any such thought. Taking into account Perrin’s 
experience and knowledge, there is no rational explanation of his conduct except 
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that he intended deliberately to conceal and mislead. Also, the evidence leaves 
no doubt of the materiality of the matters concealed. In addition, it is difficult 
to imagine an honest frame of mind in an applicant who thinks it would be 
immaterial for an insurer to know that he had been under practically continuous 
treatment for more than two years immediately preceding and at the time of the 
application. Mutual Life Ins. Co. v. Hurni Packing Co. [C. C. A.] 260 F. 641, 
645, last paragraph. 

[5] Appellant argues that, because the agent who took the applications 
knew of the matters which were omitted and approved the answers, such 
knowledge was the knowledge of the company. We need not enter into an 
extended discussion of when such knowledge by the agent is knowledge of the 
principal. Clearly, such is not true when the agent knows that an actual fraud 
is being perpetrated on his principal and participates therein. Mutual Life Ins. 
Co. v. Hilton-Green, 241 U. S. 613, 622, 623, 36 S. Ct. 676, 60 L. Ed. 1202; Arm- 
strong v. Ashley, 204 U. S. 272, 283, 27 S. Ct. 270, 51 L. Ed. 482; American Surety 
Co. v. Pauly, 170 U. S. 133, 156, 18 S. Ct. 552, 42 L. Ed. 977; Schutz v. Jordan, 
141 U. S. 213, 220, 11 S. Ct. 906, 35 L. Ed. 705; Interstate National Bank v. Yates 
Center National Bank, 245 F. 294, 296, 297, this court; Bank of Overton v. 
Thompson, 118 F. 798, 800, this court: Thomson-Houston Elec. Co. v. Capitol 
Elec. Co., 65 F. 341, 343, opinion by Judge Taft in Sixth Circuit; Western Mortg. 
& Inv. Co. v. Ganzer, 63 F. 647, 650, Fifth Circuit). 

The decree is affirmed. 


UNION CENT. LIFE INS. CO. v. MATTHEW. 
Circuit Court of Appeals, Ninth Circuit. June 3, 1929. 
No. 5645. 
33 Federal Reporter (2d) 899. 
INSURANCE—GRACE PERIOD FOR PAYMENT OF PREMIUMS ON LIFE 


POLICY DID NOT RUN FROM DATE OF POLICY RATHER THAN 
DATE PREMIUMS WERE PAYABLE. 


Under life insurance policy providing that grace period of 31 days should be 
granted for payment of any premium after first, grace periad allowed for payment 
of premiums did not run from date of policy rather than from date when premiums 
were payable. 

(For other cases, see Insurance, Dec. Dig. § 186[2].) 


Appeal from the District Court of the United States for the Southern Division 
of the Northern District of California. 


On petition for rehearing. Petition denied. 
For former opinion, see 32 F. (2d) 97. 


_ F. Eldred Boland and Knight, Boland & Christin, all of San Francisco, Cal., 
for appellant Insurance Company. 


Dinkelspiel & Dinkelspiel, of San Francisco, for appellant Coppin. 


Thomas B. McCue, of San Francisco, Cal., and Clifton Hildebrand, of Oakland, 
Cal., for appellee. 


Before Rudkin and Dietrich, Circuit Judges, and Bean, District Judge. 

Rupkin, Circuit Judge. The appellee has filed a petition for rehearing, con- 
tending for the first time that the grace period allowed for the payment of premiums 
tan from the date of the policy, not from the date when the premiums were payable, 
and that the time allowed for the payment of the third annual premium had not ex- 
pired at the time of the death of the insured. This belated contention is without 
merit. Johnson v. Mutual Benefit Life Ins. Co. (C. C. A.) 143 F. 950; McCamp- 
bell v. New York Life Ins. Co. (C. C. A.) 288 F. 465; Methvin v. Fidelity Mut. 
Life Assn., 129 Cal. 251, 61 P. 1112; Tibbits v. Mutual Ben. Life Ins. Co., 159 Ind. 
671, 65 N. E. 1033; Wilkie v. New York Life Ins. Co., 146 N. C. 513, 60 S. E. 427; 
Wilkinson v. Commonwealth Life Ins. Co., 176 Ky. 833, 197 S. W. 557, 6 A. L. R. 
769; Tigg v. Register Life Ins. Co., 152 lowa, 720, 133 N. W. 322. 

The petition for rehearing is denied. 
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COOPER v. KRISCH et al. (No. 70.) 
Supreme Court of Arkansas. July 1, 1929. 
18 Southwestern Reporter (2d) 909. 

1. INSURANCE—ADMINISTRATOR OF ESTATE OF INSURED MURDEk- 
ED BY BENEFICIARY IS ENTITLED TO INSURANCE MONEY AS 
AGAINST HEIR. 

Administrator of estate of insured murdered by beneficiary is entitled to pro- 
coe of life policy, as against insured’s heir for payment of debts and distribution 
to heirs, 

(For other cases, see Insurance, Dec. Dig. § 448.) 


2. INTERPLEADER—MINOR HEIR OF INSURED, MURDERED BY 
BENEFICIARY, WAS NEITHER NECESSARY NOR PROPER PARTY 
TO INSURER’S INTERPLEADER SUIT AGAINST BENEFICIARY 
AND ADMINISTRATOR. 


Minor heir of insured, murdered by beneficiary of life policy, was neither a 
necessary nor proper party to insurer’s interpleader suit against beneficiary and 
administrator of insured’s estate. 

(For other cases, see Interpleader, Dec. Dig. § 19.) 

Appeal from Sebastian Chancery Court; J. V. Bourland, Chancellor. 


Interpleader by the Southern Life Insurance Company against Charles Krisch 
and Everett Cooper, administrator of the estate of Ethel Krisch, deceased, in which 
Kathryn Imogene Krisch, a minor, was made a party. From a decree for the 
minor, the administrator appeals. Reversed, and remanded with directions. 

Dobbs & Young and Hardin & Barton, all of Ft. Smith, for appellant. 

McHaney, J. Ethel Krisch, now deceased, held a policy of life insurance with 
the Southern Life Insurance Company, in which her husband, Charles Krisch, was 
named the beneficiary. On May 4, 1928, she was murdered by her husband, and, 
some time later, appellant was duly appointed and qualified as the administrator of 
her estate. He demanded payment of said policy on the ground that the beneficiary 
had forfeited his interest therein by reason of the willful murder of his wife. The 
insurance company instituted an interpleader’s suit, making appellant and said 
Charles Krisch parties, paid the proceeds of said policy into the registry of the 
court, and prayed that the court determine the respective rights of the parties 
therein and decree said proceeds to the party rightfully entitled thereto. : 

Appellant answered and set up his claim. Charles Krisch filed a disclaimer of 
any interest in said fund, and consented that same be paid to appellant as adminis- 
trator. Thereupon the court, on its own motion, ordered that the appellee Kathryn 
Imogene Krisch, minor child of deceased, be made a panty to the action, which was 
done and a guardian ad litem appointed. An answer was filed by the guardian ad 
litem for said minor, claiming the fund in court as the sole heir of her mother, 
which was sustained by the court and a decree entered accordingly, and denied the 
right of appellant, as administrator, thereto. 

[1] Only one question is presented for decision: Who is entitled to the pro- 
ceeds of the policy as between the administrator and the heir? The administrator 
is one in fact and claims have been probated against his estate. We think this ques- 
tion has been decided by this court in favor of appellant in the recent case, Inter- 
Southern Life Ins. Co. v. Butts, 16 S$. W. (2d) 184. It was again held in that case, 
when. the beneficiary in a policy of life insurance unlawfully kills the insured, pub- 
lic policy prohibits a recovery by him, and that the amount of the insurance auto- 
matically becomes an asset of the deceased’s estate to be recovered by the adminis- 
trator for the payment of debts and distribution to the heirs. See, also, Metropoli- 
tan Life Ins. Co. v. Shane, 98 Ark. 132, 135'S. W. 836; Henry v, Knights and 
Daughters of Tabor, 156 Ark. 165, 246 S. W. 17; Mut. Ben. Health & Accident 
Ass’n v. Tilley, 176 Ark. 525, 3 S. W. (2d) 320. 

[2] The minor heir was neither a necessary nor a proper party. The probate 
court will no doubt protect the interest of the minor in this fund by requiring the 
administrator to account therefor. 

The court, therefore, erred in not awarding the fund in court 'to appellant. The 
cause will be reversed, and remanded, with directions to enter a decree in accordance 
with this opinion. 
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NATIONAL LIFE & ACCIDENT INS. CO. OF TENNESSEE 
v. SNEED. (No. 19747.) 
Court of Appeals of Georgia, Division No. 1. July 9, 1929. 
149 Southeastern Reporter 68. 

1. INSURANCE—APPLICATION NOT ATTACHED TO LIFE POLICY IS 
NOT PART OF CONTRACT, AND STATEMENTS THEREIN ARE NOT 
WARRANTIES AVOIDING RISK (Civ. Code 1910, § 2471.) 

Where copy of application is not attached to policy of life insurance, it does 
not form part of contract of insurance, and statements therein contained are not 
to be treated as warranties, and their falsity did not avoid risk as matter of con- 
tract under Civ. Gode 1910, § 2471. 

(For other cases, see Insurance, Dec. Dig. §§ 151[2], 266.) 


2. INSURANCE—AGENT WILLFULLY INSERTING FALSE ANSWER TO 
MATERIAL QUESTION IN PREPARING APPLICATION HELD 
AGENT OF INSURER, NOT OF APPLICANT. 

Where soliciting and forwarding of applications for policies of insurance were 
within scope of duties of insurer’s agent, and agent undertook to prepare application 
for another and willfully inserted therein false answer to material question, agent 
will be regarded as acting as agent of insurer not of applicant, and knowledge of 
falsity of answer will be imputed to insurer. 

(For other cases, see Insurance, Dec. Dig. § 379[7].) 


3. INSURANCE—POLICY CANNOT BE AVOIDED BY FALSE WARRAN- 
TY, WHERE INSURER’S AGENT INSERTED FALSE ANSWER, AND 
INSURED WAS FRAUDULENTLY DECEIVED AS TO CONTENTS 
OF APPLICATION. 


Where application was made part of contract of insurance, and was signed by 
insured, but insured was fraudulently misled and deceived by insurer’s agent as to 
contents. of application by agent’s insertion therein of false answer to material ques- 
tion, and insured was ignorant that application contained false answer, insurer will 
not be allowed to avoid policy on ground of false warranty. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


4. INSURANCE—PROVISION AVOIDING POLICY FOR INSURED’S ILL 
HEALTH AT DELIVERY HELD WAIVED, WHERE INSURER’S 
AGENT KNEW OF INSURED’S BAD HEALTH WHEN CONTRACT 
WAS EXECUTED. 


Where insurance company’s agent, before or at time of executing contract of 
insurance, had notice that insured was not in good health, but was suffering from 
incurable disease, but issued and delivered policy, and accepted premium thereon, 
insurer will be presumed to have waived condition avoiding policy in event of ill 
health of insured at time of delivery, and will be estopped to set up provision in 
defense to action on policy. 

(For other cases, see Insurance, Dec. Dig. § 389[9].) 

Error from City Court of Albany; Clayton Jones, Judge. 

Action by Ida Sneed against the National Life & Accident Insurance Company 
of Tennessee. Judgment for plaintiff, and defendant brings error. Affirmed. 

S. B. Lippitt, of Albany, for plaintiff in error. 

Geo. L. Sabados, of Albany, for defendant in error. 


Syllabus Opinion by the Court. 


Broyies, C. J. [1] 1. “Where a copy of the application is. not attached to a 
policy of life insurance, it does not form a part of. the contract of insurance, and 
consequently the statements therein contained are not to be treated as warranties, 
and their falsity would not avoid the risk as a matter of contract. Civil Code 1910, 
eee Couch v. National Life & Accident Ins. Co., 34 Ga. App. 543(1), 130 S. E. 


[2, 3] 2. “Where soliciting and forwarding applications for policies of insur- 
ance were within the scope of the duties of an agent of an insurance company, and 
such agent undertook to prepare for another an application for insurance, and 
willfully inserted therein a false answer to a material question, he will be regarded 
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in so doing as the agent of the company, and not of the applicant, and the agent’s 
knowledge of the falsity of the answer will be imputed to the company. Although, 
in such case, the application was, by its terms, a part of the contract of insurance, 
and was signed by the person to whom the policy was subsequently issued, if the 
latter was fraudulently misled and deceived by the agent as to the contents of the 
application in the respect indicated, and was in fact ignorant that it contained the 
false answer in question, the company will not be allowed to avoid the policy on 
the ground of a false warranty in relation to that answer.” Clubb v. American Ac- 
cident Co., 97 Ga. 502 (1, 2), 25 S. E. 333. 

[4] 3. “If, before or at the time of execution of the contract of insurance, the 
insurance company’ agent who procured the contract had notice that the assured 
was not in good health, but, on the contrary, was suffering from an incurable 
disease, and nevertheless the policy was issued and delivered, and the premium ac- 
cepted thereon, the insurer will be presumed to have waived a condition avoiding 
the policy in the event if ill health of the assured at the time of its delivery, and 
will be estopped from setting up that provision of the policy in defense to an action 
upon the contract of insurance.” Rome Ins. Co. v. Thomas, 11 Ga. App. 539(4), 
545, 546, 75 S. E. 894, 895, and citations. 

4. Under the above-stated rulings and the facts of the instant case, the demur- 
rers to the amended petition were properly overruled, and the verdict in favor of 
the plaintiff was authorized. This ruling is not in conflict with the decision in New 
York Life Ins. Co. v. Patten, 151 Ga. 185, S.-E. 183, or with the rulings in the 
other cases cited by the plaintiff in error. In the Patten Case the application for 
insurance contained the following stipulation: “I agree * * * that only the president, 
a vice-president, a second vice-president, a secretary, or treasurer of the company 
can make, modify, or discharge contracts, or waive any of the company’s rights 
or requirements, and that none of these acts can be done by the agent taking the 
application. [Italics ours].” 

In the instant case the application for insurance (no copy of which was at- 
tached to the policy of insurance—see paragraph 1 above) contained no such express 
limitations upon the power of the company’s agent, who solicited and delivered the 
policy, and the decision in the Patten Case is expressly based upon the fact of 
such limitations in that case. 

Judgment affirmed. 

Luke and Bloodworth, JJ., concur. 


SOUTHERN INS. CO. v. RAY et al. (No. 19832.) 
Court of Appeals of Georgia, Division No. 1. Aug. 23, 1929. 
149 Southeastern Reporter 304. 

INSURANCE—FINDING OF BAD FAITH OF REFUSAL TO PAY INSUR- 

ANCE, ON GROUND INSURED WAS NOT IN SOUND HEALTH 

WHEN POLICY WAS DELIVERED, HELD UNAUTHORIZED. _ | 

In action on life insurance policy, in which evidence was sharply conflicting 
on issue raised by defense that policy never took effect, because insured was not 
in sound health when policy was delivered, finding of jury that insurance com- 
pany’s refusal to pay loss was in bad faith was not authorized by evidence. 


(For other cases, see Insurance, Dec. Dig. § 665[1].) 

Error from Superior Court, Whitfield County; C. C. Pittman, Judge. 

Action by J. L. Ray and others, by next friend, against the Southern In- 
surance Company. Judgment for plaintiffs, and defendant brings error. Affirmed 
conditionally. 

Maddox, Sapp & Maddox, of Dalton, for plaintiff in error. 

Mitchell & Mitchell, of Dalton, for defendant in error. 


Syllabus Opinion by the Court. 

Broyies, C. J. 1. The verdict, with the exception of the amounts returned as 
damages for bad faith on the part of the defendant company and attorneys 
fees, was authorized by the evidence, and the special grounds of the motion for 
a new trial, complaining of two excerpts from the charge of the court, show no 
cause for a reversal of the judgment. 

2. This was a suit upon a policy of life insurance which contained the stipu- 
lation that the policy should not take effect unless on the date of its delivery 
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the insured was alive and in sound health. The insurance company's defense was 
that the policy never took effect, because the insured was not in sound health 
when the policy-was delivered. Upon the trial the evidence on this vital issue 
was in sharp conflict, and would have supported a finding in favor of either 
party. Under such circumstances the finding of the jury (as shown by their 
verdict), that it was made to appear to them that the refusal of the insurance 
company to pay the loss was, in bad faith not authorized by the evidence. 

3. If the plaintiff, when the remittitur from this court is made the judgment 
of the trial court, will write off from the verdict and judgment the sum of 
$154.75 (the amount returned for damages and attorney’s fees), and judgment 
will be affirmed; otherwise, it will stand reversed. 

Judgment affirmed, on condition. 

Luke and Bloodworth, JJ., concur. 


NATIONAL LIFE & ACCIDENT INS. CO. v. JONES. 
Court of Appeals of Kentucky. June 21, 1929. 
18 Southwestern Reporter(2d) 982. 
1. INSURANCE—CONDITION REQUIRING INSURED TO BE IN SOUND 
HEALTH APPLIES ONLY TO UNSOUNDNESS OF HEALTH ARIS- 
ING BETWEEN APPLICATION AND DELIVERY OF POLICY. 


Condition in life policy that insurer assumed no obligation prior to date of 
policy unless insured was alive and in sound health applies only to unsoundness 
of health arising between the application and medical examination or inspec- 
tion and delivery of the policy, and, unless it is shown that the unsoundness oc- 
curred after the date of application and medical examination and before the 
delivery of the policy, insurer must rely on statements in application to avoid 
a recovery and not on conditions in the policy. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 


2. INSURANCE—RULE THAT CONDITION REQUIRING INSURED TO BE 
IN SOUND HEALTH APPLIES ONLY TO UNSOUNDNESS OF 
HEALTH ARISING AFTER APPLICATION APPLIES THOUGH NO 
MEDICAL EXAMINATION IS HAD. 

Rule that condition in life policy that obligation is assumed by insurer prior 
to date of policy unless insured was alive and in sound health applies only to 
unsoundness of health arising between application and delivery of the policy 
applies though no medical examination is had. 

(For other cases, see Insurance, Dec. Dig. § 136[4].) 

Appeal from Circuit Court, Hardin County. 

Action by Clarence Jones against the National Life & Accident Insurance 
Company. Judgment for plaintiff, and defendant motions for an appeal. Motion 
overruled, appeal denied, and judgment affirmed. 

Faurest & Faurest, of Elizabethtown, for appellant. 

J. E. Wise, of Elizabethtown, for appellee. 


REES, J. On February 27, 1928, the National Life & Accident Insurance Com- 
pany issued to Gracie L. Jones a policy insuring her life in favor of her hus- 
band, Clarence Jones, for the sum of $261. Gracie L. Jones died on July 19, 
1928, and the appellee brought this suit to recover on the policy. 

For defense, the company relied on the following provision of the policy: 
“No obligation is assumed by the company prior to the date hereof, nor unless 
on the said date the insured is alive and in sound health. Should the proposed 
insured not be alive or not be in sound health on the date hereof, any amount 
paid to the company as premiums hereon shall be returned.” 

At the conclusion of the evidence, the lower court sustained plaintiff’s motion 
for a directed verdict in his favor, and the company has filed a motion in this 
court for an appeal. 

The application for the policy was signed by the insured on February 17, . 
1928, and among the questions contained therein was one as to whether the 
applicant had ever had a number of named diseases, including tuberculosis, to 
which she answered, “No.” With the application forwarded to the company 
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was an inspection report signed by its agent which contained the following 
question and answer: 

“Q. Are you satisfied from information and observation that the applicant 
is in sound health and without any deformity, lameness, or physical defect? 
A. Yes.” 

It was shown by the testimony of three physicians that the insured died 
of tuberculosis, and that she was suffering from tuberculosis prior to February 
17, 1928, when she signed the application, and that she had been so informed 
One witness who was present when the application was signed testified that 
the insured notified the agent that she had been told by physicians that she 
was suffering from tuberculosis, but this the agent denied. However, the com- 
pany failed to rely upon the falsity and materiality of the answer of the insured 
to any question contained in the application, but relied solely asa defense upon 
the clause of the policy heretofore quoted. 

[1] It is the settled rule in this state that such a condition in a life policy 
applies only to unsoundness of health arising between the application and medi- 
cal examination or inspection and the delivery of the policy, and, unless it 1s 
shown that the unsoundness of health occurred after the date of the application 
and medical examination and before the delivery of the policy, the insurer must 
rely on the statements in the application to avoid a recovery and not on the 
conditions in the policy. Metropolitan Life Insurance Co. v. Moore, 117 Ky. 
651, 79 S. W. 219, 25 Ky. Law Rep. 1613; Western & Southern Life Insurance Co. v, 
Davis, 141 Ky. 358, 132 S. W. 410; Metropolitan Life Insurance Co. v. Walters, 215 
Ky. 379, 285 S. W. 252; National Life & Accident Insurance Co. v. Wallace, 217 Ky. 
160, 289 S. W. 219; Metropolitan Life Insurance Co. v. Taylor’s Adm’r, 219 Ky. 549, 
293 S. W. 1061; Etter v. National Life & Accident Insurance Co., 228 Ky. 399, 15 
S. W.(2d) 242. 

[2] It is insisted that this rule does not apply in this case, since no medical 
examination was had, but a similar contention was made in Metropolitan Life 
Insurance Co. v. Walters, supra, and the court said: “If it be contended that 
the rule is not applicable in this case because there was no medical examination, 
but only an inspection of the applicant, the answer is that the rule is sound 
and should not be made to turn on the extént of the examination or the name 
by which it is called.” 

And in Metropolitan Life Insurance Co. v. Taylor’s Adm’r, supra, it was 
said: “The rule does not depend on the extent of the examination or the name 
by which it is called, and applies both to a medical examination and what is 
termed an inspection.” 

As the applicant relied solely on the quoted condition in the policy as a 
defense, and, since this condition has no application under the facts of this 
case, it follows that the lower court properly sustained plaintiff’s motion for a 
directed verdict. 


Wherefore the motion for an appeal is overruled, the appeal denied, and the 
judgment affirmed. 


CARROLL v. MUTUAL LIFE INS. CO. OF NEW YORK. 


Supreme Court of Louisiana. June 17, 1929. 
Rehearing Denied July 8, 1929. 


123 Southern Reporter 638. 


1. INSURANCE—ANSWERS TO QUESTIONS PROPOUNDED IN APPLI- 
CATION FOR REINSTATEMENT OF LIFE INSURANCE POLICY RE- 
GARDING INSURED’S HEALTH, ETC., ARE DEEMED REPRESENTA- 
TIONS, ABSENT FRAUD (Act No. 227 of 1916, amending and re-enacting 
Act No. 52 of 1906). 


Answers to questions propounded in an application for reinstatement of a 
life insurance policy as to the condition of insured’s health and the consultation 
by a physician subsequent to the date of the policy are, in the absence of fraud, 
deemed representations and not warranties under Act No. 227 of 1916, amend- 
ing and re-enacting Act. No. 52 of 1906. 


(For other cases, see Insurance, Dec. Dig. § 365[2].) 
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2. INSURANCE—FALSE STATEMENT REGARDING INSURED’S HEALTH 
IN APPLICATION FOR REINSTATEMENT OF LIFE POLICY DID 
NOT VITIATE POLICY WHERE IT WAS NOT FRAUDULENT OR 
MATERIAL. 


False statement in an application for reinstatement of a life insurance policy 
to the effect that insured had not had any illness or disease and had not con- 
sulted a physician since the date of the policy did not vitiate the policy, where 
the false statement was not fraudulent or material. 

(For other cases, see Insurance, Dec. Dig. § 365[2].) 


Appeal from Fourth Judicial District Court, Parish of Ouachita; J. T. 
Shell, Judge. 


Action by Mrs. Cora I. Carroll against the Mutual Life Insurance Com- 
pany of New York. From a judgment for plaintiff, defendant appeals. Af- 
firmed. 

Frederick L. Allen, of New York City, Montgomery & Montgomery, of 
New Orleans, and Stubbs & Thompson, of Monroe, for appellant. 

Shotwell & Brown, of Monroe, for appellee. 

O’ Nieuw, C. J. This is a suit on a policy of insurance for $3,000 on the life 
of the plaintiff’s husband. She is the beneficiary under the policy. The com- 
pany defended the suit on the ground that, the policy having lapsed for non- 
payment of a premium, the insured obtained a reinstatement without a medical 
examination, on the false and fraudulent statement that he had not had any ill- 
ness or disease, and had not consulted a physician since the date of the policy, 
when in fact he was suffering with angina pectoris, had consulted a physician, 
and died of the disease, less than eight months after the policy was reinstated. 
The district court gave judgment for the plaintiff. The defendant has appealed. 

In the application for reinstatement of the policy, the following question 
was asked, to which the insured answered, “None,” viz.: 

“State each illness, disease, injury, or surgical operation had by the insured 
during the past five years, or since the date of the policy, if less than five years 
in force, and the name and address of each physician or practitioner consulted?” 

As the policy was two years and a few days old, and was therefore incon- 
testible for any cause, when it lapsed, the inquiry as to whether the insured had 
any illness or disease or had consulted a physician was confined to the period 
between the date of the policy and the date of the application for reinstate- 
ment. He did consult his family physician during that period concerning an 
ailment which both the insured and the physician thought was indigestion, but 
which may have been, and very likely was, the ailment of the heart called angina 
pectoris, which caused the death of the insured. The evidence leaves no doubt 
in our mind that there was no ‘fraud or willful misrepresentation in the state- 
ment of the insured that he had not had any illness or disease and had not con- 
sulted a physician since the date of the policy. The insured was a mechanic. 
He and the physician were very intimate friends. The physician consulted 
the insured about automobile troubles, and the insured consulted the physician 
about the supposed stomach trouble. And it is quite likely that the insured did 
not regard the consultations on the subject of his indigestion as serious; pro- 
fessional consultations. ‘The physician so testified, and we believe the testi- 
mony. 

{1, 2] Answers to questions propounded in an application for reinstatement 
of a life insurance policy, as to the condition of health of the insured and con- 
sultation of physicians subsequent to the. date of the policy, are, in the absence 
of fraud, deemed representations and not warranties. Act No. 227 of 1916, p. 492, 
amending and re-enacting Act. No. 52 of 1906, p. 86. A false statement in that 
respect will not vitiate a policy, unless the false statement is fraudulent or 
material. Cole v. Mutual Life Insurance Co., 129 La. 704, 56 So. 645, Ann. Cas. 
1913B, 748; Goff v. Mutual Life Insurance Co., 131 La. 98, 59 So. 28; Cunning- 
ham y. Penn Mutual Life Insurance Co., 152 La. 1023, 95 So. 110. The doctrine 
stated in Cole v. Mutual Life Insurance Co. is particularly. applicable here, 
Vaz: 2 

“Statement by an applicant for reinstatement of life insurance that his 
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health has remained good and unimpaired since his examination under the origi- 
nal application did not amount to a warranty, but was a mere representation, 
needing to be true only to his best knowledge and belief. 

“That applicant for reinstatement of life insurance had been treated by a 
physician for what was regarded as a common temporary inflammation of the 
throat did not constitute ‘consultation’ of a physician within a statement in the 
application that he had not consulted a physician since a certain time, though 
it subsequently appeared that applicant had tubercular laryngitis.” 

Counsel for the plaintiff invoked on the trial of this case, and they invoke 
here, the Act. No. 227 of 1916, which declares that every life insurance policy 
issued or delivered in Louisiana shall contain the entire contract between the 
parties; that nothing shall be incorporated therein by reference to any consti- 
tution, by-laws, rules, application, or other writing, unless the same be indorsed 
upon, or attached to, the policy when issued; that all statements purporting 
to be made by the insured shall, in the absence of fraud, be deemed representa- 
tions and not warranties; that no statement or statements not indorsed upon 
or attached to the policy when issued shall be used in defense of a claim under 
the policy; and that any waiver of the provisions of the statute shall be void. 
The statements made by the insured, in this case, in his application for rein- 
statement of the policy, were not atached to the policy. Hence it is contended 
that evidence was not admissible for the purpose of showing that the statements 
were false. In Fisette v. Mutual Life Insurance Co., 162 La. 620, 110 So. 880, 
it was held that the statute was applicable to statements made in an application 
to “establish” or “place in force” a policy on which the first premium was not 
paid within the time prescribed, as well as to statements made in the original 
application for insurance. The view which we have taken of the merits of this 
case makes it unnecessary to decide whether the act of 1916 is applicable to 
statements made in an application to reinstate a policy which has lapsed for non- 
payment of a premium. 

The judgment is affirmed. 

Thompson, J., recused. 


WEISS v. JOHN HANCOCK MUT. LIFE INS. CO. (No. 27012.) 
Supreme Court of Minnesota. July 5, 1929. 
226 Northwestern Reporter 516. 
(Syllabus by the Court.) 

APPEAL AND ERROR—RULING OF COURT ON COMPETENCY OF EVI- 
DENCE, RECEIVED SUBJECT TO OBJECTION, WAS NOT REVIEW- 
ABLE WITHOUT MOTION FOR NEW TRIAL. 

This case was tried to the court without a jury; evidence necessary to prove 
the defense was received, subject to plaintiff's objection, to be ruled upon later; 
no rulings were so made. The court in its findings stated, in reference to the de- 
fense sought to be proved by that evidence, that “no competent evidence was of- 
fered,” and judgment was ordered for plaintiff. A motion to amend the findings 
and for judgment for defendant was denied, and, from the judgment entered, de- 
fendant appealed. There was no motion for a new trial. On the state of the 
record, the matter cannot be reviewed here. 

(For other cases, see Appeal and Error, Dec. Dig. § 289.) 

Dibell, J., dissenting. 

Appeal from Municipal Court of Minneapolis; Manley L. Fosseen, Judge. 

Action by Abraham Weiss against the John Hancock Mutual Life Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Snyder, Gale & Richards, of Minneapolis, for appellant. 

Woodlief Thomas, of Minneapolis, for respondent. 

Hiton, J. Appeal by defendant from a judgment in municipal court. 

Action by beneficiary and claimant to recover $220 for death of his daughter, 
the insured, under an industrial or weekly, premium, nonmedical policy, dated and 
delivered July 29, 1925. Case was tried to the court without a jury. The answer 
admitted the death of insured. The policy of insurance was introduced in evi- 
dence by plaintiff, and received without objection. Plaintiff then rested. The 
policy contained the following provision: 
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“This policy shall not take effect unless upon its date the insured shall be 
alive and in sound health.” 

“Policy When Void. This policy shall be void: (1) If the insured * * * has at 
tended any hospital, or institution of any kind engaged in the care or cure of hu- 
man health or disease, or has been attended by any physicians, within two years 
before the date hereof, for any serious disease, complaint or operation; or has had 
before said date any * * * disease of the heart * * * unless each such * * * medical 
and hospital attendance and previous disease is specifically waived by an indorse— 
ment in the space “for indorsements on page 4 hereof signed by the secretary.” 

During the progress of the trial, defendant offered in evidence a certain ex- 
hibit, being a certificate of the attending physician upon which plaintiff had signed 
the following indorsement: “It is hereby admitted and agreed that this certificate 
shall be considered as part of the proofs of death under policy and in accordance 
with the conditions thereof.” This certificate, made by the attending physician, 
upon a lengthy blank furnished by the defendant, showed that he had only personally 
known the deceased since November 30, 1926. She died on December 14, 1926. It 
gave as a cause of death myocardial insufficiency of unknown duration, and that 
the secondary contributing cause of death was mitral regurgitation and stenosis of 
unknown duration. He further stated in the certificate, contrary to his previous 
statement therein, that he had attended her, prior to her last illness, in the years 
1921, 1923, and 1924 for cardiac decompensation, and that she had been an inmate 
of, or received treatment in, the Minneapolis General Hospital in 1921, 1923, and 
1924. The reception of this exhibit was objected to by plaintiff as incompetent, 
irrelevant, and immaterial, also as hearsay, and, further, that defendant was seek- 
ing indirectly to put in evidence testimony which it could not put in directly be- 
cause of the privilege statute of the state. The court received the exhibit subject to 
the objection, with a ruling to be made later. Plaintiff excepted. The court later, 
on an offer by defendant of certain hospital records in evidence, to which objection 
was made by plaintiff, stated: “We will take it subject to your objection and we 
will submit the whole thing at the end of the trial.” Plaintiff then noted an ex- 
ception. The court made no rulings whatever on the admissibility of the evidence, 
nor was any further request made therefor; the case being settled with the record 
as above indicated. The court made findings of fact and conclusions of law in 
favor of plaintiff; defendant moved for amended findings and for judgment in its 
favor. The court denied the motion, and ordered judgment, which was entered ac- 
cordingly. There was no motion for a new trial. 


In its findings, the court stated: “That no competent evidence was offered upon 
the trial of this case by defendant to prove a violation of any of the terms of said 
policy * * * (being those hereinbefore quoted.)” (Defendant assigns as error this 
finding of the court.) The record is not in a condition to permit a disturbance of~ 
the judgment. The findings indicate that the evidence offered by the defendant and 
objected to by plaintiff was not considered as competent, and was not taken into ac- 
count by the court in reaching a decision. Manifestly, without that evidence no de- 
fense was proved. The court probably used the word “competent” as meaning “ad- 
missible.” State v. Johnson, 12 Minn. 476 (Gil. 378, 387), 93 Am. Dec. 241. It may 
have been rejected because it was hearsay or because it was violative of the privilege 
statute. If the evidence referred to was in the case, it so remained until and unless 
there was a ruling excluding it. In that situation, it was not incumbent on the de- 
fendant to seek any further ruling. If the finding referred to amounted to a ruling 
excluding it, there was no opportunity at that stage of the proceeding for defend- 
ant to enter an exception. Defendant then might have obtained a review by as- 
signing the finding or ruling as error in a motion for a new trial. No motion for 
a new trial was made. Another course was open to defendant; it might have 
made proper application to the court for direct rulings on the admissibility of the 
proferred evidence and, an exception being taken to adverse rulings, secured a 
proper settled case and then proceeded in the customary way. This was not done. 

It is not necessarily reversible error in the trial of an action without a jury for 
the trial court to permit the introduction of testimony subject to the objection that it 
is incompetent and immaterial, reserving the ruling thereon, and the right sub- 
sequently to disregard the same, if determined to be inadmissible. 6 Dunnell Minn. 
Dig. (2d Ed.) § 9737, and cases cited. “No error in a ruling on the trial, * * * 
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even on a controlling proposition of law, can be reviewed on an appeal from a 
judgment, if appellant did not take an exception on the trial. or in a motion for a 
new trial.” 1 Dunnell, Minn. Dig. (2d Ed.) § 388a; Cincinnati Time Recorder Co, 
v. Loe, 152 Minn. 374, 188 N. W. 1011. In Hogan v. Vinje, 88 Minn. 499, 93 N. W. 
523, and State ex rel. v. G. N. Ry. Co., 114 Minn. 293, 131 N. W. 330, there were 
motions for a new trial. On the state of the record, the matter cannot be reviewed 
here. 


Judgment aftirmed. ° 

Wilson, C. J. (concurring). In this case defendant's “Certificate of Attending 
Physician at Death” was offered in evidence, and was taken subject to plaintiff's 
objection; the court added: “We will submit the whole thing at the end of the 
trial.” Plaintiff excepted. Defendant never procured a ruling. The court did rule 
on the hospital records at the close of the trial. The important question relates to 
whether the certificate is in evidence. I do not think it is. 

In Perkins v. Morse, 30 Minn. 11, 13 N. W. 911, 14 N. W. 879, it was held that 
“received subject to the objection” meant that the court “took the evidence and the 
objection together under advisement, reserving a decision upon the question of com- 
petency for a future time. The evidence was heard upon these terms only, the 
court being still at liberty to reject it, as it afterwards did, for incompetency. It 
was not in the case, but whether it should be or not depended upon a future ruling 
upon the objection.” 

This theory was also adopted in Voak v. National Investment Co., 51 Minn. 450, 
53 N. W. 708. 

In Herrick y. Morrill, 37 Minn. 250, 33 N. W. 849, 5 Am. St. Rep. 841, where no 
ruling was made, the court stated: 

“The plaintiff should have requested the court to state in the ‘case’ how these 
objections were disposed of.” 

See, also, National Investment Co. v. Schickling, 56 Minn. 283, 57 N. W. 663. 

In Bitzer v. Bobo, 39 Minn. 18, 38 N. W. 609, the court stated: 

“One Thoraldson being interrogated as a witness for the plaintiff, objection 
was made to his testimony being received, upon the ground that the witness was 
not competent to testify upon the subject. The court stated that the testimony 
would be taken, with the understanding that the rulings should not be permanent, 
and that he would consider them on a motion to strike out the testimony. The 
error assigned is not that the court thus postponed its ruling, but that it received 
this testimony. The unexplained ‘exception’ here noted is not deemed as having 
been intended to apply to the peculiar form of this ruling, which really postponed 
the decision as to the admissibility of the testimony until the question should be 
again raised by motion to strike it out. If intended, as we think it was, as an ex- 
ception to the receiving of the testimony as evidence in the case, it raises no ques- 
tion of error to be now considered. The defendants should have sought a ruling 
upon this question by a motion to strike out the testimony, in accordance with the 
conditions upon which it’ was received, and to which the defendants do not appear 
to have objected. We do not intend to indicate our approval of the practice, but 
the case presents nothing for our decision in this connection.” 

In Ambuehl v. Matthews, 41 Minn. 537, 43 N. W. 477, the court stated: 

“On the trial defendant objected to some of the evidence offered by the plain- 
tiff, but the court, presumably by consent of parties, reserved its decision, and re- 
ceived the evidence subject to objection, and finally decided the case as if all the 
evidence had been admitted, but without formally ruling on the objections. As to 
the course which defendant should have pursued had he wished to avail himself 
of his objections see Bitzer v. Bobo, 39 Minn. 18 [38 N. W. 609]; Herrick v. Mor- 
rill, 37 Minn. 250 [33 N. W. 849, 5 Am. St. Rep. 841]. We must therefore assume 
that all the questions covered by the findings of the court and supported by the 
evidence were litigated by consent.” 

In Johanson v. Hoff, 67 Minn. 148, 69 N. W. 705, it was said that the court’s 
“statement that it would so receive them [subject to the objection] amounted to 
nothing more than taking counsel’s objection under advisement.” No ruling was 
cver made, and the conclusion was that the evidence was not in the case. 

In Lancashire Ins. Co. v. Callahan, 68 Minn. 277, 71 N. W. 261, 64 Am. St. 


Rep. 475, evidence was received subject to an objection, and this court said: 
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“This was insufficient to enable the defendant to raise any question as to 
competency or admissibility of the evidence. The defendant should have then and 
there excepted to the ruling of the trial court in receiving the evidence subject to 
objection, or reserved an exception to such ruling as the trial court might make 
on the objection.” 

This procedure was involved in Hogan v. Vinje, 88 Minn. 499, 93 N. W. 523, 
but the discussion was from another angle. 

In Naas v, Welter, 92 Minn. 404, 100 N. W. 211, it was held that the failure 
to rule could not be raised in this court without an application first having been 
made to the trial court. The evidence was considered as not in the case. 

Evidence so taken under advisement may be received inferentially and in- 
directly. Stitt v. Rat Portage Lumber Co., 98 Minn. 52, 107 N. W. 824, wherein 
the court said: 

“If the defendant, whose objection is in effect taken under advisement by the 
court, desires to raise the question as to the admissibility of such evidence, he must 
request the ruling of the court; if he fails so to do he cannot on appeal avail 
himself of error by the trial court.” 


It was also stated: in the Stitt Case that the “settled rule” in this state is that 
the appellant has the burden of getting a ruling and having it appear in the settled 
case. It is interesting also to note that in the Stitt Case the evidence was first 
received subject to the objection, and, when plaintiff rested, the defendants moved 
to strike out the evidence. The motion was denied, and it was held that the ruling 
on the motion was in effect also a ruling on the motion to exclude. The court 
said : 

“The result was that the testimony which had theretofore been received ‘sub- 
ject to the objection’ was at that time [when motion was denied] ruled into the 
case, and became a part of it, making it effective as evidence in the case.” 

This amounts to a positive declaration that, when the evidence was received 
subject to the objection, it was taken under advisement, and was not yet in the 
case, 

In State v. Great Northern R. Co., 114 Minn. 293, 131 N. W. 330, the evidence 
was so received, an exception noted, and the court considered the evidence. This 
court considered the assignment of error, and held that the evidence was erroneously 
received, and said: 

“The rule laid down in Hogan v. Vinje, 88 Minn. 499 [93 N. W. 523], does 
not apply. In that case the objectionable evidence was received subject to ob- 
jection, and was subsequently eliminated from the case by the court, and not con- 
sidered. In the case at bar the records were received subject to the objection, an 
exception noted in defendant’s favor, and the evidence was subsequently considered 
by the court.” 

The other cases hereinbefore cited were not called to the attention of the 
court. 


Gourd v. County of Morrison, 118 Minn. 294, 136 N. W. 874, this court 
Salad: 

“The rule is that, where evidence is admitted subject to a future ruling as to 
its admissibility, the objecting party must renew his objection at the proper time 
and secure a ruling, and the record on appeal must show how the question was 
finally disposed of. 3 Dunnell, Minn. Dig. § 9737. Furthermore, to warrant a re- 
view here, the ruling of the trial court, or its refusal to rule on objections to 
the admissibility of evidence, either must be excepted to at the trial, or the point 
must be assigned as error on a motion for a new trial; such objections are not 
presentable for the first time by assigning error thereon here.” 

_ In Grannis v. Hitchcock, 118 Minn. 462, 137 N. W. 186, at the close of the 
direct testimony of the witness giving the testimony which was so received, de- 
a motion to strike the testimony from the record was denied. This court 
stated : 

_ “So far as the record shows, this was the only effort of defendant to obtain a 
ruling of the court after the testimony was received subject to the objection. Treat- 
ing the denial of this motion to strike out the testimony as a definite and final ruling 
of the court, it is plain that the error, if error there was, is not before us for re- 
view. No exception having been taken to the ruling, defendant could only’ take ad- 
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vantage of the error by a motion for a new trial in which the ruling was specified 
as error. No motion for a new trial was made in this case. It follows that the 
question is not properly before us for decision.” 

See, also, State ex rel. Albert Dickinson Co. y. District Court, 139 Minn. 30, 
165 N. W. 478. In Ross v. Minnesota Mutual Life Ins. Co., 154 Minn. 186, 191 N, 
W. 428, 31 A. L. R. 46, the court said: 

“It is a well established rule in this state that, if evidence is admitted subject 
to a future ruling on its admissibility, the party wishing to avail himself thereof 
should renew his objection at the proper time and secure a ruling thereon.” 

Note, however, the dissenting opinion. 

In Lieberman vy. Fox, 160 Minn. 449, 200 N. W. 468, it was stated: 

“Where in the course of a trial an objection to the reception of certain tes- 
timony is interposed and a ruling reserved, the record must show that thereafter 
the court ruled adversely to appellant, in order to review on appeal an error as- 
signed upon the reception of such testimony.” 

This conclusion would seem to be grounded in the proposition that the evi- 
dence was not in. 

In Boyd v. Bruce, 163 Minn, 83, 203 N. W. 456, this court stated: 

“It [certain evidence] was ‘received subject to rejection.’ We construe the 
ruling to admit the evidence subject to a motion to strike, just as if admitted sub- 
ject to objection. No motion to strike was made and the evidence is in without 
error. 

This is not consistent with the several cases cited. The authorities on this 
question were not cited in the briefs. 

In Christianson v. National Citizens’ Bank of Canby, 168 Minn. 211, 209 N. W. 
899, the court said: 

“The defendant assigns as error the fact that the court received evidence sub- 
ject to objection and thereafter made no ruling thereon. Defendant having made 
no subsequent application for a ruling, the question sought to be raised cannot be 
considered.” 

If the evidence was in, the adverse party’s objection ought to be sufficient, be- 
cause he thereby resists its reception. If in, it is in over his objection, and there is 
no reason to support the rule requiring him to get a ruling, since its reception, if 
any, is in itself an adverse ruling. The rule therefore indicates the understanding 
that such evidence is not in. 

I am of the opinion that the rule is well settled that, where the testimony or 
an exhibit is received subject to an objection, it is not in evidence. 

Defendant offered the certificate in evidence. It was never received in evi- 
dence. There was no ruling upon the offer. Appellant had to have an adverse 
ruling before he could urge the matter in this court: 

I agree that, if a ruling had been procured and embraced in the settled case, 
appellant could ask for a review thereof on an appeal from the judgment only if 
he had taken an exception thereto upon the trial, Otherwise the question could 
then be reached only by assigning the ruling as error on a motion for a new trial. 

But, where the trial is concluded, and no ruling ever made upon the reception 
of the evidence involved in the objection as appears from the settled case later 
allowed, the trial court cannot, and presumably does not, consider the evidence 
which is not in the case. The language of the court in the findings in this case 
does not necessarily relate to the evidence now under consideration. I do not 
recognize the finding as a ruling on evidence. That is not the place for such ruling. 
\ppellant’s assignment of error, based upon this finding, is futile, for the reason 
that the certificate is not in evidence. 


Holt, J. (concurring). An appellant cannot proceed in this court on the as- 
sumption that evidence which was taken subject to his objection was ultimately re- 
tained and considered or was partly or wholly rejected, unless he secures at some 
time a direct ruling on his objection. 


Stone, J. (concurring). The “Certificate of Attending Physician” was a part 
of the proofs of loss required from plaintiff as the beneficiary of the policy. It 
was furnished by plaintiff. Any statement therein contained, by whomsoever made, 
against the interest of plaintiff, is competent as an admission against interest. 
Therefore the document in question was competent evidence. 
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The next question is whether it was ruled upon at the trial—whether as evi- 
dence it is in or out of the case. No other evidence by defendant was admitted to 
prove its defense. Therefore, when in his findings the trial judge said “that no 
competent evidence was offered * * * by the defendant to prove a violation of any 
of the terms of said policy,” he could have had nothing in mind other than the 
certificate of the attending physician. That statement, however misplaced as a 
matter of practice, was a ruling by the trial judge having the effect of excluding 
the evidence. I think it was an erroneous ruling. But no exception has been 
taken to it. The court concludes that, because the error was not specified as 
such, on a motion for a new trial we will not review the point here. In that I 
concur. 

The practice of receiving evidence subject to objection and to a subsequent and 
final ruling is pretty well established. That being the case, what is the objection, 
other than that it is not the best practice, to a ruling upon the point in the judge’s 
decision of the case? The question being reserved for decision, why is it not per- 
missible, although not desirable, to have it decided when the rest of the case is de- 
cided? I think that i§ precisely what occurred here. The evidence was received 
subject to objection, but quite explicitly rejected by a ruling which is found in the 
findings the final decision of the matter by the trial judge. 

The “findings” under our practice are not designed to be the place for rulings 
on evidence. But there is no prohibition of such use being made of them. It was 
done here. I think we ought to deal with the fact as we find it. It is not a case 
like Boyd v. Bruce, 163 Minn. 83, 203 N. W. 456, where, evidence having been re- 
ceived subject to objection, there was no motion to strike and no suggestion in the 
record of any subsequent ruling. I regard the evidence as “in,” because, al- 
though subject to objection, it was received and never rejected. Here the findings 
contain what it seems to me must be construed as an explicit rejection of the evi- 
dence in question. 

The Chief Justice has demonstrated that our cases as to when evidence re- 
ceived subject to objection and not thereafter explicitly ruled upon as “in” or “out” 
are inconfusion. I submit that the rule should be in substance as follows: Where 
evidence is received subject to an objection, a motion to strike, or any other future 
ruling rejecting it, it should be considered “in,” where no subsequent ruling is 
made. From the party making it, the original objection should be enough, but he 
should preserve his exception, where he has not made a motion to strike, through 
the medium of a new trial. The party offering it should do the same if it satis- 
factorily appears (as I think it does here) from the record that, before submission 
to the jury or in the charge, or, where there is no jury, before or in the decision, 
the evidence is definitely rejected. 

Dibell, J. (dissenting). I think the evidence was in. I do not think that the 
finding is a ruling, excluding it. It is a settled case, not findings, which shows what 
occurred at the trial, including rulings. If the evidence was in, there is a review on 
appeal from the judgment though there was no motion for a new trial. 


JENSEN v. METROPOLITAN LIFE INS. CO. 
Court of Appeals of New York. July 11, 1929. 
167 Northeastern Reporter 462. 

1. INSURANCE—CONTEST OF POLICY INCONTESTABLE AFTER TWO 
YEARS MUST BE STARTED WITHIN TWO YEARS FROM ISSU- 
\NCE, EVEN THOUGH INSURED DIES WITHIN THAT PERIOD. - 
Under policy incontestable after two years if insurer desires to contest its 

validity, contest must be started within two years from issuing of the policy, 

even though insured has died within that period. 
(For other cases, see Insurance, Dec. Dig. § 400.) 


2, INSURANCE—INSURER HELD ENTITLED TO CONTEST POLICY 
AFTER CONTESTABILITY PERIOD EXPIRED, WHERE INSURED 
DIED WITHIN SUCH PERIOD AND NO ADMINISTRATOR WAS AP- 
POINTED UNTIL AFTER PERIOD EXPIRED. 

Insurer held entitled to contest validity of industrial policy for breach of 
conditions by insured, though policy was incontestable after two years, where 
at time of insured’s death there remained 7 months and 20 days of the 2-vear 
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period within which the policy could be contested, and no administrator of in- 
sured’s estate was appointed until over 7 years after his death. 


(For other cases, see Insurance, Dec. Dig. § 400.) 


Appeal from Supreme Court, Appellate Division, Third Department. 

Action by Madeline Jensen, as administratrix of the goods, etc., of Jacob 
Jensen, deceased, against the Metropolitan Life Insurance Company. From a 
judgment of the Appellate Division (225 App. Div. 834, 232 N. Y. S. 779) affirm- 
ing a judgment in favor of plaintiff entered on an order of the Special Term 
which granted a motion made by plaintiff and judgment in her favor upon the 
pleadings, defendant appeals. Judgment of Appellate Division and that. of Spec- 
ial Term reversed, and motion denied. 

Martin T. Nachtmann, of Albany, for appellant. 

John J. Finn, of New York City, for respondent. 


Husss, J. The defendant issued its industrial policy, dated April 28, 1919, 
upon the life of Jacob Jensen. The insured died September 8, 1920. The plain- 
tiff was appointed administratrix on October 25, 1927, and this action was com- 
menced on November 7, 1927. The policy was payable upon the death of the in- 
sured to his executor or administrator. It contains an incontestability provision 
as follows: “Jncontestability. Subject to the restrictions as to Military or Naval 
Service as contained herein, if any, this policy shall be incontestable after two 
years, from the date of its issue,-except for nonpayment of premiums, fraud 
or misstatement of age.’ The answer herein sets up affirmative defenses, alleg- 
ing that the policy is void because of breach of conditions by the insured. It 
alleges that the insured was not in sound health at the time the policy was 
issued and that before its date he had been attended by physicians for a pul- 
monary disease or chonic bronchitis or disease of the heart. The plaintiff's motion 
for judgment on the pleadings was granted upon the ground that the policy became 
incontestable at the expiration of two vears from the date when it was issued. 

The insured died 16 months and 10 days after the policy was issued. No 
administrator of his estate was appointed until October 25, 1927, over 7 years 
after his death. At the time of the insured’s death there remained 7 months and 
20 days of the period of 2 years within which the company could contest the 
validity of the policy. After the death of the insured there was no one in exist- 
ence against whom the company could commence an action to cancel the policy 
and that situation continued until the appointment of the plaintiff as adminis- 
tratrix. 

[1] Under a policy like the one in question, if the company desires to con- 
test its validity the contest must be started within 2 years from the issuing of 
the policy even though the insured has died within that period. Piasecki v 
Metropolitan Life Ins. Co., 214 App. Div. 852, 211 N. Y. S. 931, affirmed 243 
N. Y. 637, 154 N. E. 637; Mutual Life Ins. Co. of New York v. Hurni Packing 
Co., 263 U. S. 167, 44 S. Ct. 90, 68 L. Ed. 235, 31 A. L. R. 102. In each of those 
cases there was someone in existence, after the death of the insured and before 
the period within which the company could contest the validity of the policy had 
expired, against whom the company could commence an action for that pur- 
pose. 


[2] This court recently decided, in the case of Killian vy. Metropolitan Life 
Ins. Co., 251 N. Y. 44, 166 N. E. 798, 800, that a contest, within the meaning of 
the provision in question, is a contest in a court and not a mere notice of re- 
jection. In that case Chief Judge Cardozo wrote: “A contest, then, begins 
when the insurer avoids, or seeks to avoid, the obligation of the contract by 
action or defense. If the insured or the beneficiary is plaintiff, suing to declare 
the policy in force or to recover money due, the contest takes its start when 
the insurer serves an answer disclaiming liability. If insured and beneficiary hold 
back, preferring to wait till the time for contest has expired, the point of begin- 
ning is the time when the insurer sues in equity to declare the policy annulled 
Cohen v. New York Mut. Life Ins. Co., 50 N. Y. 610, 625, 10 Am. Rep. 522. 
There are said to be practical difficulties in applying such a formula. The 
policy may be payable to the estate of the insured, and the personal representa- 
tives may not be named till the expiration of the time permissible for contest. 
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These and like complications will be unraveled when they develop. There is 
support for the conclusion that by fair implication for nonexistence of parties 
amenable to suit will extend the limit of time within which suit may be begun. 
Northwestern Mut. Life Ins. Co. v. Pickering, supra [(C. C. A.) 293 F. 496]; 
certiorari denied, 263 U. S. 720,44 S. Ct. 229, 68 L. Ed. 524; cf. Crapo v. City 
of Syracuse, 183 N. Y. 395, 76 N. E. 465; Oswego & S. R. Co. v. State, 226 N. Y. 
351, 360, 124 N. E. 8.” Of the questions there left open to “be unraveled when 
they develop,” one must now be answered. That opinion points the way to the 
answer. If the only way the company can contest the validity of the policy is 
by an action in court, there must be in existence some one against whom it can 
commence an action. 

If the decision in this case were to be affirmed, it would result in making 
it the law of this state that a company may be deprived of the right to contest 
a policy in all cases where the death of the insured occurs before the expiration 
of the period within which the company may contest the validity of a policy 
payable to the estate of the insured. To accomplish that result the persons in- 
terested in the estate would have only to refrain from taking out letters until 
2 years had expired from the issuing of the policy. The company would be 
powerless to protect itself, as it could not institute an action to contest the valid- 
ity of the policy during that period. The result would be unjust and inequitable. 
It would place the company at the mercy of persons interested in the estate 
and deprive it of a valuable right. Every principle of fair dealing forbids 
such a result. 

The right of the company to contest should be suspended during the period 
that it is prevented from contesting the policy by reason of the failure to secure 
the appointment of a personal representative. After such appointment the com- 
pany may contest the policy either by affirmative action or by defending an 
action brought thereon by the personal representative. Such contest must be 
commenced, however, within 2 years, counting the time from the issuing of 


the policy to the death of the insured, and from the granting of letters to 
the commencement of the contest. 


The judgment of the Appellate Division and that of the Special Term should 
he reversed, and the motion denied with costs in all courts. 


Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O’Brien, JJ., con- 


cur 
Judgments reversed, etc. 


MALCHAK vy. METROPOLITAN LIFE INS. CO. 


Supreme Court, Broome County. August 10, 1929. 
236 New York Supplement 300. 


|. INSURANCE—THAT INSURED ACTUALLY HAD HEART OR KIDNEY 
DISEASE CONSTITUTED DEFENSE TO POLICY, THOUGH MISRE- 
PRESENTATION TO CONTRARY WAS INNOCENTLY MADE. 


In action on life policy defended on ground of misrepresentations as to 
health of insured, if insured actually had heart disease or kidney disease, and 
was treated for them contrary to representation that insured had not been treated 
by any physician during the past five years, such fact constituted defense to 
policy, though misrepresentation was innocently made, and though it could not 
be said as matter of law that insured knew she had such disease. 

(For other cases, see Insurance, Dec. Dig. § 291[3].) 

2, INSURANCE—MEDICAL TREATMENT WITHIN LIFE POLICY RE- 
PRESENTING NO TREATMENT WAS HAD MUST HAVE BEEN 
FOR SUBSTANTIAL DISORDER, AND NOT TEMPORARY INDISPO- 
SITION. 


Treatment for mere indisposition does not constitute medical treatment 
within life policy containing representation that insured was not treated by 
physicians, but attendance must have for some substantial disorder, and not 
merely functional and temporary indisposition 

(For other cases, see Insurance, Dec. Dig. § 292.) 
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3. INSURANCE—WHETHER TREATMENT OF INSURED IS MEDICAL 
TREATMENT FOR SUBSTANTIAL DISORDER WITHIN MEANING 
OF POLICY OR FOR MERE INDISPOSITION IS QUESTION FOR 
JURY. 

Whether medical treatment received by insured within meaning of life pol- 
icy is for a substantial disorder necessary to constitute medical treatment or for 
mere indisposition is a question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


4. INSURANCE—PROOFS SUBMITTED BY BENEFICIARY SUING ON 
LIFE POLICY, DEFENDED FOR INSURED’S FRAUDULENT’ MIS- 
REPRESENTATIONS, HELD COMPETENT EVIDENCE AGAINST 
BENEFICIARY. 


In suit by plaintiff as beneficiary under life policy, defended on ground that 
insured made material false representations concerning health, proofs submitted by 
plaintiff were competent evidence against him. 


(For other cases, see Insurance, Dec. Dig. § 655[2].) 


5. INSURANCE—UNCONTRADICTED TESTIMONY THAT INSURED 
DIED FROM HEART DISEASE, AND HAD BEEN TREATED THERE- 
FOR, DID NOT MAKE QUESTION OF FACT FOR JURY, IN ACTION 
ON POLICY DEFENDED FOR MISREPRESENT'ATIONS CONCERN- 
ING HEALTH. 

In action on life policy, defended on ground that insured made material false 
representations that she had not been attended by physician during past five 
years, and never had any disease of heart or kidneys, statement by physicians 
that insured died from inflammation of kidneys and heart, and had been ill for 
two years, and had been treated for nephritis and myocarditis, together with 
other evidence showing that insured at time of application for insurance had 
serious organic disease not contradicted, did not present question of fact for 
jury, and precluded recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 


Action on a policy of life insurance by Peter Malchak against the Metro- 
politan Life Insurance Company. Verdict for plaintiff. On motion by defendant 
fo set aside the verdict. Motion granted. 

S. Mack Smith, of Binghamton, for plaintiff. 

Jenkins, Deyo & Hitchcock, of Binghamton, for defendant. 

Senn, J. The action is on a life insurance policy of $1,000 issued by the de- 
fendant on the life of Mary Malchak, wife of the plaintiff, the beneficiary named 
in the policy. 

The application was dated on December 10, 1927, and the date of the policy 
is December 20, 1927. 

A copy of the application was attached to the policy as required by section 
58 of the Insurance Law, and so became a part of the contract of insurance. 
Mrs. Malchak died on March 10, 1928. 

Aside from certain formal proofs, the plaintiff's case was based on the pol- 
icy; it being conceded that due proofs of death were made by him to the in- 
surance company after his wife’s decease on blanks furnished by the defendant 
insurer. 

The action was defended on the ground that the application contained re- 
presentations, material to the risk, which were false and fraudulent. 

In her application for insurance Mrs. Malchak, in response to questions, 
among other things stated in effect: That her present condition of health was 
good; that she was last sick in February, 1926; that the nature of that sickness 
was childbirth, at which she was confined in the Endicott Johnson Hospital 
for six weeks; that during the past five years she had not been treated by any 
physicians, except Endicott Johnson physicians, and only for childbirth on the 
occasion mentioned; that within the past five years she had not received treat- 
ment at any hospital or dispensary, except for childbirth; that she had never 
had any disease of the heart or kidneys; and that she had never been told that she 
had any heart trouble. 
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These representations are claimed by the defendant to have been false and 
fraudulent, in that at the time the application was signed Mrs. Malchak was suf- 
fering from serious heart and kidney disease, for which she was then being 
treated by a physician or physicians, and had been under such treatment for a 
considerable time and at frequent intervals, mostly by physicians and at medical 
dispensaries maintained by the Endicott Johnson Company for the benefit of 
the families of their employees, of whom her husband was one, and that, in ad- 
dition, she was several times treated by a Dr. Sheffield, who was not an Endicott 
Johnson physician. 

In the proofs of death two physicians made certificates, Dr. Schweinberger 
stated that the insured died March 10, 1928, from nephritis (uremia) with cardio 
vascular renal as a contributory or secondary cause; that the duration of her 
illness from his personal knowledge was eight months, and from the history 
of the case given it was two years. Dr. Sheffield stated that the cause oi death 
was nephritis (inflammation of the kidneys) and myocarditis (inflammation of the 
muscular substance of the heart) as a contributory or secondary cause; that she 
had been ill about two years; and that he had treated her on March 30, 1920, for 
nephritis and myocarditis. (The words in parentheses except the word “uremia” 
are mine.) 

From the testimony of several physicians sworn on the trial, including Dr. 
Sheffield, who had treated her on two or three occasions beside that mentioned 
in his certificate, it appeared that deceased had for about two years prior to 
her death been under very frequent treatment by physicians 
than childbirth. 

It was quite evident from all the other circumstances in the case that they 
were treating her for serious organic trouble, probably that of which she died, but 
objections under section 352 of the Civil Practice Act prevented them from 
testifying to the specific disease for which they had treated her. 

There were other proofs on the part of the defendant which I need not 
enumerate. The undisputed evidence in the case leaves little room for doubt 
that at the time when she signed the application the insured was not well, that 
she had serious organic disease, whether of the kidneys or heart or both, and, 


being under practically continuous treatment for the same, she must have known 
it. 


for illness other 


At the time of the trial the court was impressed with the fact that the in- 
sured was an ignorant woman of foreign birth, unable to read in the English 
language, and not able to write her name in any language; that on account ot 
the small spaces provided the agent of the insurance company who filled out her 
application, himself of Slavic origin, may have unduly abbreviated the answers, 
and that she may have been, and probably was, ignorant of their meaning. 

According to some authorities, if the misrepresentations were due to the 
agent setting the answers of the applicant down wrongly, his acts, as represent- 
tive of the company, would estop it from availing itself of that defense (Moore 
v. Prudential Casualty Co., 170 App. Div. 849, 854, 156 N. Y. S. 892), but the 
Moore Case and others of similar import seem to have been superceded by 
Kwiatkowski v. Brotherhood of American Yeomen, 243 N. Y. 390, 153 N. E. 
847, where it is held that the plaintiff, having accepted and retained the con- 
tract, with the application appended, is bound by it; that before accepting it 
she should have had it read over by some one in whom she had confidence. 
Under this decision, it is the plaintiff who is estopped from asserting that, be- 
cause the insured could not read or write, she did not or may not have given 
or known the answers which were written down. 

It was held by the Appellate Division, Second Department, that in case of 
false and fraudulent representations in an application for insurance, in an action 
on the policy, the beneficiary is estopped from alleging and proving that the 
insurance agent and the medical examiner for the company were both aware of 
the true facts, and that those facts were not stated in the application. Grubiak 
v. John Hancock Mutual Life Ins. Co., 212 App. Div. 126, 208 N. Y. S. 279. 

[1] Perhaps it cannot be said as matter of law that Mrs. Malchak knew that 
she had heart disease or kidney disease, but if, as was conclusively shown, she 
actually had them and was treated for them, that fact constituted a defense to 
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the policy, even though the misrepresentation in that respect was innocently 
made. Eastern Dist. Piece Dye Works v. Travelers’ Ins. Co., 234 N. Y. 441, 450, 
138 N. E. 401, 26 A. L. R. 1505. The rule is perhaps harsh as applied to this case, 
but on the whole is salutory, because a contrary rule would afford too great an 
incentive to pleas of ignorance on the part of persons signing applications for in- 
surance. 

It has been held in many cases that a false statement as to whether the 
applicant has consulted or been attended or treated by a physician is material 
to the risk and will defeat a recovery, especially when warranted to be true. 
Tunnard vy. Supreme Council of Royal Arcanum, 201 App. Div. 746, 748, 194 N. Y, 
S. 707. 

{2, 3] It is true that treatment for a mere indisposition does not constitute , 
medical treatment within the meaning of the contract, that the attendance must 
have been for some substantial disorder, and nct a mere functional and temporary 
indisposition, and that it is a question for the jury to determine whether the 
ailment for which the insured was treated was of that characted. Id. 

The plaintiff contends that it was a question of fact for the jury to say 
whether Mrs. Malchak had consulted or been treated by a physician within the 
meaning of the application. Under ordinary circumstances this would be true. 

In Nowak y. Brotherhood of American Yeomen, 249 N. Y. 78, 162 N. E. 589, the 
applicant for insurance had stated that she had never consulted a physician, 
whereas in fact she had been attended by a woman physician. For what pur- 
poses or complaint did not appear, although there was an attempt to show it 
was for constipation. It was held error for the trial court to dismiss the com- 
plaint on this bare fact; that the question did not “require the assured to recall 
the occasion of every illness, great or little, * * * every headache or cold 
* * * when a physician had prescribed for her a cathartic, a quinine pill or other 
simple remedy.” 

The court cited Cushman y. United States Life Ins. Co., 70 N. Y. 72, where 
the assured had stated that he never had a disease of the liver, although on 
several occasions he had been treated for congestion of the liver, which was 
the malady from which he died In that case the court distinguished between 
merely temporary disorders or functional disturbances and diseases having a 
bearing on general health or continuance of-life. Judge Earl saying: “Colds are 
generally accompanied with more or less congestion of the lungs, and yet in such 
a case there is no disease of the lungs which an applicant for insurance would 
be bound to state.” 

“In construing a policy of life insurance it must be generally true that 
before any temporary ailment can be called a disease, it must be such as to in- 
dicate a vice in the constitution, or be so serious as to have some bearing upon 
general health and the continuance of life, or such as according to common under- 
standing would be called a disease.” Cushman v. United States Life Ins. Co., 
supra. 

According to common understanding, there is a very essential difference 
between functional diseases which do not necessarily affect the general health, 
and kidney disease and heart disease, especially the latter, which must necessarily 
have an important bearing on general health and probable longevity. 

[4] The proofs submitted by the plaintiff are competent evidence as against 
him, especially when he sues in his individual capacity as beneficiary under the 
policy. Vecchio v. Metropolitan Life Ins. Co., 224 App. Div. 301, 303, 230 N. Y. 5. 
131; Klein v. Prudential Ins. Co. of America, 221 N. Y. 449, 454, 117 N. E. 942. 
“Unexplained, it would have been conclusive, * * * but, when explained, it 
lost its significance, provided the jury accepted the explanation.” Spencer v. 
Citizens’ Mut. Life Ins. Ass’n, 142 N. Y. 505, 510, 37 N. E. 617, 618. 

[5] In this case there was no evidence tending to explain the statements ot 
the physicians, submitted with the proofs, or to contradict the testimony 0 
those who were sworn for the défendant. 

In view of the overwhelming preponderance of the evidence for the de- 
fendant, it seems clear to me that there was no question of fact. which should 
have been submitted to the jury, and that the motion to set aside the verdict 
must be granted. Submit order. 
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WESTERN & SOUTHERN LIFE INS. CO. v. SMITH. 
Court of Appeals of Ohio, Clark County. Jan. 18, 1929. 
167 Northeastern Reporter 471. 

1. INSURANCE—PROVISION FOR PAYING INSURANCE ON SATISFAC- 
TORY PROOF OF INSURED’S DEATH IS COMPLIED WITH BY 
CLEAR PROOF OF DEATH, THOUGH INSURED’S BODY HAS NOT 
BEEN FOUND. 

Where a policy of life insurance provides that the loss is payable upon 
satisfactory proof of the death of the insured, such provision in the policy is 
complied with when proof of death is made by clear and convincing circumstances 
showing the death of the insured, although the body of the insured has not been 
discovered. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—WHAT WOULD CONSTITUTE CLEAR PROOF OF IN- 
SURED’S DEATH IS FOR JURY. 

What would constitute clear and convincing circumstance of the death of 
the insured becomes a question of fact to be determined by the jury under proper 
instructions of the court. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Suit by Anna L. Smith against the Western & Southern Life Insurance 
Company. Judgment for plaintiff, and defendant brings error. Affirmed—[By 
Editorial Staff.] 

Martin & Corry, of Springfield, for plaintiff in error. 

Tood, Tehan & Lorentz, of Springfield, for defendant in error. 

KUNKLE, J. [1, 2] Defendant in error, Anna L. Smith, brought suit against 
plaintiff in error upon two policies of life insurance. ‘These two policies were 
issued by plaintiff in error upon the life of Victor P. Smith, of Golden Gates, 
Fla., formerly of Washington C. H., Ohio. The defendant in error, Anna L,. 
Smith, wife of Victor P. Smith, was the beneficiary under both of these policies. 
The one policy was in the sum of $280, and the other in the sum of $1,000. 

The case was tried in the lower court with the result that defendant in error 
secured a verdict against plaintiff in error, concurred in by nine members of 
the jury, for the amount claimed. Motion for a new trial having been overruled, 
error is prosecuted to this court. 

The case presents an unusually interesting question of fact. The petition 
avers that Victor P. Smith died on or about March 23, 1927, at Golden Gates, 
Fla. Plaintiff in error admits the issuance of the two policies of insurance upon 
the life of Victor P. Smith in favor of his wife, Anna L. Smith, but claims 
that satisfactory proof of the death of Victor P. Smith has not been furnished, 
as provided by the policies of insurance. 

The only question at issue is whether the death of the assured, Victor P. 
Smith, has been satisfactorily established by defendant in error. The one 
policy provides that the insurance shall be paid “after receipt at said office of 
satisfactory proof of the death of the insured, made in the manner, to the extent 
and upon blanks furnished by the company, together with a full statement of the 
nature of character of the claimant’s interest and demand.” The other policy 
provides for payment upon receipt by the company “of due proof of the death 
of Victor P. Smith.” 

The one policy was issued December 18, 1916, and the other June 8, 1921. 
There is no dispute about the premiums upon these policies not being fully paid. 

Did defendant in error furnish what, under the circumstances, would be 
equivalent to reasonable proof of the death of Victor P. Smith? 

In brief, it appears from the record that Victor P. Smith, on March 23, 
1927, at the time of his death or disappearance, was living in Golden Gates, 
Fla., a suburb of Stuart, Fla.; that he was then about 67 years of age; that he 
and his wife had formerly lived in Washington, C. H., but that several years ago 
he went south on account of his health and his wife subsequently joined him 
there; that his wife spent the winters in Florida and generally returned to 
Washington C. H. for the summer; that they made several trips together back 
and forth from Florida to Washington C. H., but by reason of his engagements 
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he had not accompanied her during the last visits made to the north; that he 
was living in a house in Golden Gates, Fla., which he had built, but the title 
to which was in his wife; that there were two policies of fire insurance on this 
property, one of which was payable to him and the other to his wife; that they 
owned a house in Washington C. H., the title of which was in the wife, which 
property was occupied by the wife during her stay in the north; that the house 
in Golden Gates, Fla., was a cement house, two stories high, with stairways 
leading to the ground from the outside of the house; that windows opened from 
both stories, and those from the upstairs opened out upon a summer porch. 

It is admitted that the upper floor of this house in Golden Gates, Fla., was 
occupied by Victor P. Smith, and the lower part by one George R. Smith, of 
the same name, but in no way related. The house burned on the night of March 
23, 1927, since which time Victor P. Smith has not been seen or heard from, in 
so far as the testimony discloses, although various efforts have been made by 
defendant in error, and other interested persons, to locate him and to ascertain 
whether he is living or dead. Victor P. Smith had been previously married, and 
his first wife is still living, but the record does not disclose where she resides. 
Defendant in error, Anna L. Smith, had been previously married, and has two 
children by such marriage. No children were born from the marriage of defend- 
ant in error and Victor P. Smith. 

There is some mystery connected with the burning of this home of Victor 
P. Smith on the night in question. George R. Smith, who, as above stated, oc- 
cupied the lower portion of this house, testified that he was awakened some 
time between 12 and 1 o'clock on the night of March 23, 1927, by smoke in the 
house; that he called to Victor P. Smith, who was occupying the upper rooms 
of the house, and that Victor P. Smith came to the window, and, on being told 
that the house was afire, asked the said George R. Smith to call the fire de- 
partment. It was necessary for George R. Smith to go some little distance to 
secure a telephone for the purpose of calling the fire department. His testimony 
is that he telephoned the fire department and returned to the house, being ab- 
sent about 10 or 15 minutes, and that upon his return the house was in flames, 
and he says that he did not see or hear from Victor P. Smith after his return 
from calling the fire department. The fire department responded, but the house 
was completely destroyed. There is testimony tending to show tkat there was 
some discussion during the progress of the fire about Victor P. Smith being in 
the burning building. One of the firemen testifies that he and others went to 
the w.ndward side of the fire and gave special attention to ascertaining whether 
they could detect an odor of burning flesh. No such odor was perg¢eptible. The 
next morning the fire department returned and completely extinguished the 
small amount of fire that still existed and thoroughly examined the ruins of the 
house. They used rakes and other-means of completely turning over all ashes 
and débris in and around the premises. Their purpose was to ascertain whether 
they could discover any evidence of human bones or burned flesh. They all 
agree that no such evidence was found. The sheriff, constable, and other public 
officials were also on the job the next morning. The testimony of certain of 
the firemen, and others, is to the effect that in their judgment no human being 
was burned in that building on the night in question. 

Dr. Dunbrook, of Wittenberg College, was called as an expert witness and 
tesificd as to the amount of heat that would be required to consume the bones 
and flesh of a human body. He states that it would require a temperature 
above 2500 degrees and perhaps over 3000 degrees Fahrenheit to consume the 
bones of a human being of the age of Victor P. Smith; that the temperature in 
a house from a fire of the kind described by the witnesses would probably not 
reach over 1500 degrees Fahrenheit. The nature of the building was described 
to Dr. Dunbrook, and he was clearly of opinion that if a human being had lost 
his life in a fire of that kind there would be traces of such fact. 

It is apparent from the record that the public authorities in Florida were 
of opinion that Victor P. Smith did not lose his life in the fire, and that they 
suspected George R. Smith of knowing more than he disclosed. They kept 
George R. Smith under surveillance for some time, and saw that he did not get 
away from that locality. They grilled him several times, but he still adhered 
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to the story that he saw and talked to Victor P. Smith as soon as he discovered 
the fire, and that Victor P. Smith requested him to go and telephone the fire 
department, and that he did not see him after that. George R. Smith’s desposi- 
tion was taken, and he testified to the same state of facts as is contained in the 
desposition of the authorities in Florida who conversed with him at the time. 
He does state in his desposition, however, that Victor P. Smith told him the day 
before the fire occurred that he was preparing to make a trip to Miami to visit 
friends. 

In examining the ruins of this building the next morning after the fire there 
was discovered a watch, a knife, a key, and a pistol, which were identified as 
the property of Victor P. Smith. The fire had not melted these articles. The 
watch was identified by a jeweler who had fixed the main spring therein a few 
months before and had made a record of the number of the watch. The other 
articles were clearly identified as being the property of Victor P. Smith. The 
testimony of Dr. Dunbrook is to the effect that each of these articles would 
disintegrate at considerably lower temperature than would the bones of a human 
being. 

According to the record, Victor P. Smith was a man of good habits, indus- 
trious, a veterinarian by profession, but he also engaged in other work in Florida, 
such as painting, and so forth. So far as is disclosed by the record the relations 
between himself and his wife were friendly, and nothing had occurred to mar 
such relations. On the evening before the fire he mailed his wife a letter, which 
is postmarked March 23d, but the postmaster testified to seeing Mr. Smith 
mail this on the evening of the 22d, and that as the mail did not go out until 
the next day his practice was to postmark all mail the following day. This letter 
is introduced in evidence and shows a friendly relation between Mr. and Mrs. 
Sm‘th, and contains nothing that would throw any light upon his disappearance. 

Upon being inquired of by the authorities in Florida as to the whereabouts 
of Victor P. Smith, Mrs. Smith telegraphed, and, ascertaining the situation in 
Golden Gates, immediately left for Golden Gates, where she made as thorough 
an investigation of the disappearance of her husband as she was able to do. 
She called to her aid the public authorities and others, but they were unable 
to find any trace of Mr. Smith or of his body. 

Without further reviewing the facts disclosed by the record we are of opin- 
ion that from the established facts the jury was justified in arriving at the conclus- 
ion that it is more probable that the said Victor P. Smith is dead than it is that he is 
alive. At least, the evidence is such that we would not feel warranted in dis- 
turbing the verdict upon the ground that the same is against the manifest weight 
of the evidence. 

The most favorable view of the law to which plaintiff in error was entitled 
was taken by the trial court in the giving of the special instructions asked for 
by plaintiff in error, as set forth in the bill of exceptions. In addition to these 
special charges, the trial court, we think, fully and fairly presented the issues 
to the jury for its consideration. 

If this court had authority to make a conditional affirmance of the judgment, 
it would do so, for the purpose of avoiding any possible injustice to either of the 
parties; that is, if we were authorized so to do, we would require defendant in 
error to give bond as against the appearance of said Victor P. Smith, for a per- 
iod of seven years from March 23, 1927, but our only authority consists in either 
afirming or reversing the judgment, and, upon a careful review of all the cir- 
cumstances disclosed by the record, we are of opinion that tHe judgment should 
be affirmed rather than reversed. 

We have considered all the errors urged by counsel for plaintiff in error in 
their brief, but, finding no error in the record which we consider prejudicial 
to plaintiff in error, the judgment of the lower court will be affirmed. 

Judgment affirmed. 


Ferneding and Allread, JJ., concur. 





The Insurance Law Journal, Vol. 73 [Nov., 1929 


KUHNS et al. v. NEW YORK LIFE INS. CO. 
Supreme Court of Pennsylvania. July 1, 1929. 
147 Atlantic Reporter 76. 

1. INSURANCE—ANSWERS, IN APPLICATION MAKING THEM REPRE- 
SENTATIONS, TO AVOID POLICY MUST BE MATERIAL AND IN- 
TENTIALLY FALSE. 

Answers in application for insurance being by it made representations, to avoid 
policy, though as to material matters, must be intentionally false. 
(For other cases, see Insurance, Dec. Dig. § 256[2].) 

2. INSURANCE—LIFE INSURER HAS BURDEN OF PROVING INTEN- 
TIONAL FALSITY OF ANSWERS IN APPLICATION CONSTITUT- 
ING REPRESENTATIONS. 

The burden of proving that answers in application making them representa- 
tions were false and intentionally so is on life insurer. 
(For other cases, see Insurance, Dec. Dig. § 646[3].) 


3. INSURANCE—INTENTIONAL FALSITY OF ANSWERS IN APPLICA- 
TION FOR INSURANCE, UNLESS MADE APPARENT BY UNDIS- 
PUTED PROOF, IS QUESTION FOR JURY. 

Unless intentional falsity of answers in application for insurance is made ap- 
parent by undisputed proof, the question is one for jury, and is not to be de- 
termined as a matter of law by the court. 

(For other cases, see Insurance, Dec. Dig. § 668[6].) 

4. INSURANCE—FALSITY OF INSURED’S ANSWERS, IN APPLICATION, 
THAT HE HAD NOT BEEN UNDER OBSERVATION OR TREAT- 
MENT IN HOSPITAL, HELD UNDER EVIDENCE FOR JURY. 

Falsity of insured’s negative answer to question, in application, whether he had 
been under observation or treatment in hospital, under the evidence, though show- 
ing he had been sent to the student Ward in University Hospital, held question for 
jury. 

(For other cases, see Insurance, Dec. Dig. § 668[3].) 

5. INSURANCE—PROOFS OF LOSS RELIED ON TO SHOW INTENTION- 
AL FALSE ANSWERS IN APPLICATION HELD ONLY PRIMA FACIE 
EVIDENCE. 

Proofs of loss, relied on to show intentional false answer in application, to 
question as to what, if any, other physician insured had consulted or been treated 
by in the past five years, held only prima facie evidence of the matters therein set 
forth, and subject to explanation and contradiction. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

6. INSURANCE—WHETHER INSURED MADE INTENTIONAL FALSE 
STATEMENT IN APPLICATION AS TO FORMER TREATMENT 
HELD UNDER EVIDENCE FOR JURY. 

Under the evidence, whether insured in his application for insurance had in- 
tentionally made false statement as to his former treatment held question for jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

7. INSURANCE—ACCURACY AND GOOD FAITH OF INSURER’S AGENT 
IN WRITING DOWN INSURED’S ANSWER IN APPLICATION HELD, 
UNDER EVIDENCE, QUESTION FOR JURY. 

The accuracy and good faith of insurer’s agent in writing down in application 
insured’s answer relative to former treatment held, under evidence, question for 
jury, in determining whether answer was made in good faith. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

8. INSURANCE—INSURER CANNOT COMPLAIN THAT ITS MEDICAL 
EXAMINER, WHO KNEW OF ANY PREVIOUS TREATMENT OF IN- 
SURED, MERELY WROTE DOWN, “NONE,” THOUGH INSURED’S 
ANSWER HAD ADDED, “EXCEPT THAT YOU KNOW.” 

Insurer in action on life policy cannot complain of its medical examiner, who 
had full knowledge of any previous medical attention received by insured, 1n- 
stead of giving full information possessed, merely wrote down, “None,” when 





Life] Kuhns et al v. New York Life Ins. Co. 855 


insured, asked in his examination for insurance as to former treatment, answered, 

“None except that you know of doctor.” 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

10. INSURANCE—MEANING OF QUESTION TO APPLICANT FOR IN- 
SURANCE, AS TO OTHER’ SERIOUS DISEASE, AND TRUTHFUL- 
NESS OF AND INTENTION TO DECEIVE BY ANSWER, HELD UN- 
DER FACTS FOR JURY. 

Under the facts disclosed, the meaning of the question to applicant for insur- 
ance, whether he had any ailment or disease of a serious character other than those 
specifically mentioned in the sentences preceding, the truthfulness of the answer 
in the negative, and intention to mislead or deceive thereby held for the jury. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

\ppeal from Court of Common Pleas, Mifflin County: Thomas F. Bailey, 
President Judge. 

Action by Mary A. Kuhns, for herself and for use of another, against the New 


York Life Insurance Company. Judgment for plaintiffs, and defendant appeals. 
Affirmed. 

Argued before Frazier, Walling, Simpson, Kephart, Sadler, and Schaffer, JJ. 

L. J. Durbin, of Lewistown, and Geo, Ross Hull (of Snyder, Miller & Hull) of 
Harrisburg for appellant. 

William W. Uttley and R. C. Eldrer, both Lewistown, for appellees. 

SADLER, J. Frederick A. Kuhns, a dental student in the University of Pennsyl- 
vania, applied, on August 29, 1924, to the defendant for insurance upon his life to 
the amount of $5,000, naming his mother as beneficiary. His application had at- 
tached thereto the report of the company’s medical examiner, Dr. Swigart, who 
was also the insured’s family physician, setting forth therein certain questions and 
answers relating to the past and present physical condition of the insured. The 
usual clause was appended, setting forth that the statements made were to be con- 
sidered as representations and not warranties, and the truthfulness of the declara- 
tions was certified to by Kuhns, an immaterial fact where the answers given are 
shown to have been made in good faith. Evans v. Metropolitan Life Ins. Co., 294 
Pa. 406, 144 A. 294. The policy was issued on September 5th, based on the report 
of the company’s agent, and, on October 13 following, a one-half interest therein 
was assigned to Shunkwiler, one of the present plaintiffs. The premiums pro- 
vided for were regularly paid and accepted. In January of 1925, Kuhns became ill 
and removed to a fruit farm, where he worked until his death on April 6 following. 

The required proofs of loss were prepared by the company’s agent, sworn to 
ind signed by the beneficiaries, two doctors, and a friend of deceased. Payment de- 
manded was refused because of the discovery of alleged misstatements made in the 
application, and return of the amounts advanced was offered in satisfaction of the 
claim. This tender was refused, and an action of assumpsit to recover on the policy 
instituted. The defense interposed was the making of incorrect answers to certain 
questions in the application, intended to furnish information as to the desirability of 
the risk. The company claimed the information supplied was untrue, which fact 
= known to the deceased, and, as a result, fraud was perpetrated, voiding the 
policy. 

\t the trial, there were offered the admissions apparent by the pleadings to the 
effect that the insurance contract was entered into; that death had occurred; proofs 
of loss furnished; refusal of payment demanded, and that the plaintiffs were the 
Persons, if any, entitled to recover. The burden then shifted to defendant to es- 
tablish the fraud, which led to the issuance of the policy, and this it attempted to do 
by showing it was misled by the untruthful answers given to questions 7, 10, and 11 
Propounded by its examiner. 

“he trial court submitted the matter to the jury in a fair, adequate, and im- 
partial charge. It declined all but one of the points submitted by plaintiffs, but 
instructed correctly, as requested, that “where misstatements have been set forth in- 
advertently and made without intention of concealing the truth, a recovery is per- 
missible, and the question of making the answers in good faith is for the jury.” All 
of the requests of defendant, except that for binding instructions in its favor, were 
afirmed without qualification. Specifically referring to each of the replies in 
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dispute, the jury was told they were material, and, if untrue and intentionally made, 
the verdict must be in the company’s favor. The finding was for the plaintiffs, and 
this appeal has been taken from the refusal to enter judgment n. o. v., or award 
anew trial. « 

[1-3] The answers of the insured, written by defendant’s examiner on the ap- 
plication, are to be treated as representations and not warranties, an important dis- 
tinction, under the cases, in determining the right to recover on the policy issued. 
It is undoubtedly the law that, if of the former class, as here, the making of an 
untrue statement of a material fact, causing the company to act to its prejudice, 
vitiates the contract; but a forfeiture does not follow where theré has been no 
deliberate intent to deceive, and the known falsity of the answer is not affirmatively 
shown. Mere mistakes, inadvertently made, even though of material matters, or 
the failure to furnish all details asked for, where it appears there is no intention of 
concealing the truth, will not have this effect. Skruch v. Metropolitan Life Ins. Co., 
284 Pa. 299, 131 A. 186; Suravitz v. Prudential Ins. Co., 244 Pa. 582, 91 A. 495, 
L. R. A. 1915A, 273; Livingood v. New York Life Ins. Co., 287 Pa. 128, 134 A. 
474; Gimbel v. AZtna Life Ins. Co., 95 Pa. Super. Ct. 1. The burden of proving the 
falsity of the answer, and that it was deliberately given, is on the defendant, who 
asserts it. Livingood v. New York Life Ins. Co., supra; Jackson v. State Mutual 
Benefit Ass’n, 95 Pa, Super. Ct. 56. Unless this situation is made apparent by undis- 
puted proof, documentary or oral the question is one for the jury, and is not to be 
declared as a matter of law by the court. 


[4] The first material inaccuracy here asserted rests on the negative answer 
to the question, “Have you been under observation or treatment in any hospital, 
asylum or sanitarium?” To establish the falsity of the reply given, the custodian 
of the records of the University Hospital, who did not personally know decedent, 
was called upon to produce a card, showing the admission of Kuhns to the student 
ward on October 30, 1923, and his discharge therefrom four days later. This writing 
indicated a Dr. Wilson was his physician, but he was not called to show that Kuhns 
was then under observation or treatment. Though the nurse, as a witness, stated 
that patients might be there for this purpose, the force of her testimony is destroyed 
when she declared that sometimes students were there admitted “simply to rest up, 
without medical attention or anything of that kind.” The burden was on de- 
fendant to show the answer of Kuhns was false, and this evidence would not not 
justify the court in declaring, as a matter of law, that it was untrue. McBride v., 
Sun Life Ins. Co., 90 Pa. Super. Ct. 35. A satisfactory explanation of the occur- 
rence was elicited by defendant itself from the brother of deceased, who stated that, 
at the suggestion of a fellow student, he had sent the insured to the student’s ward 
with the idea that he should be looked over by Dr. Wilson, but it did not affirma- 
tively appear that he was ever examined. The facts presented were proper for sub- 
mission to the jury, and this was done in a charge not open to complaint. 

[5] It is further urged that there was an intentional misstatement when the 
applicant answered, “None,” when asked, “What physician or physicians, if any, not 
named above, have you consulted or been examined, or treated by within the past 
five years? To show this reply to be untrue, and that it must have been known 
to be so by the insured, the proofs of loss were offered. These were, however, only 
prima facie evidence of the matters therein set forth, and subject to explanation 
and contradiction. Monaghan y. Prudential Ins. Co., 90 Pa. Super Ct. 392. An 
affidavit of Dr. Wilson appeared therein showing treatment from April to June of 
1924 for headache, dizziness, or nervousness, though the presence of any disease was 
declared to be uncertain; of Dr. Krepps, showing his treatment did not begin until 
January, 1925, though, on oral examination, he fixed August 20, 1924, making tt 
necessary for the jury to determine whether the true date was the one written, 
which postdated the application, or the earlier one which antedated it. Further wit 
nesses testified to physical symptoms observed on two occasions in the summer of 
1923, which, though contradicted, might indicate the presence of epilepsy. Dr. 
Swigart, medical examiner of defendant, was called as the family physician at both 
times, and diagnosed the attacks as merely acute indigestion. 

Standing alone, the evidence referred to would strongly indicate that the ap- 
plicant had been treated by doctors before the application was made, though he 
answered in the negative. The weight of this testimony, as indicating that a 
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knowingly false statement was made, loses its force, however, when considered with 
other facts adduced. Dr. Swigart was the agent of the company. He had per- 
sonally known of the physical condition of Kuhns, and attended and treated him 
in 1923 for indigestion, which was a temporary ailment. In a previous application 
for insurance to the same company, on file at its office, attention had been called to 
this matter. The brother of the insured was present when the examination, now in 
question, was made. He testified that the answer given to the question in dispute 
was, “Nothing except that you know of doctor,” and Swigart, instead of using these 
words, wrote, “None.” This was not denied by the doctor, who could not recollect 
what occurred at the time. 

[6-9] It was for the jury, therefore, to say whether the insured had intentionally 
made a false statement as to his former treatment. The accuracy and good faith of 
the agent, in writing down the applicant’s answer, was a matter for inquiry by the 
jury in determining whether the answer had been made in good faith. Suravitz v. 
Prudential Ins. Co., supra; Hoffman v. Mutual Fire Ins. Co., 274 Pa. 292, 117 A. 
917. Swigart, agent for the company, had full knowledge of the previous history 
of the patient, and presumably of any medical attention received. At any rate, .the 
jury could so find, and the company cannot now complain if he failed to give in 
full the information possessed. Evans v. Metropolitan Life Ins. Co., supra; Hoff- 
man v. Mutual Fire Ins. Co., supra; McGuire v. Home Ins. Co., 10 Adv, Pa. Super. 
Ct. 161. Appellant insists this narration of what actually occurred when the 
answer was given was inadmissible because not specifically referred to in the 
pleadings, which made no mention of the mistake in the written answer. It is now 
too late to complain on this ground, since the record shows the objection was not 
interposed when the testimony was offered, nor at any time during the trial, and was 
first raised on argument after verdict rendered. 


[10] The third intentional misstatement relied on in defense is the negative 
answer to the inquiry as to whether the applicant had any other ailment or disease 


of a serious character than those specifically mentioned in the sentences preceding. 
It would appear from the offer made that the reply to the examiner, “Nothing except 
ihat you know of,” referred also to this question, but the testimony which follows 
apparently limits this qualification to the query as to other physicians already re- 


ferred to. It will be remembered that there was on file with the company another 


application showing that Kuhns did have acute indigestion in 1923, which had been 
treated by Dr. Swigart and reported cured. The only intimation of any other 
ailment is found in the annotation on the proof of loss executed by Dr. Wilson, 
who was himself in doubt as to the presence of any disease, as shown by the words, 
“Diagnosis uncertain (Headache, dizziness, nervousness)” and did not declare any 
particular physical defect to be existent. Dr. Krepps did not describe any specific 
complaint, but said the trouble was Kuhns had eaten too much, and he had advised 
him to take care of his diet. As stated by the court below, in view of the preceding 
inquiries, as to specific affections of various named parts of the body, the final 
question doubtless referred to some defined disease, other than those mentioned, 
and Kuhns was therefore justified in making the answer as written. Under the 
facts disclosed. the meaning of the question, and the truthfulness of the answer, or 
the presence of an intention to mislead and deceive by the reply, was for the jury. 
Baer v. State Life Insurance Co., 256 Pa. 177, 100 A. 745. 


[11,12] What has been said justifies the refusal of the court to enter a judg- 
ment for the defendant n. o. v. Though the evidence might have warranted a 
nding for the defendant, yet the court could not properly have so directed as a 
matter of law. A new trial was also asked because of the refusal to admit proof of 
a declaration made by Kuhns, after the rights of the beneficiaries had vested, to the 
effect that he had suffered fainting spells at intervals since 1922. “No matter what 
the law may be in other jurisdictions, it is established with us that the declarations 
of an insured, made after the policy has gone into force, cannot be received in evi- 
dence to affect the rights of the designated beneficiary, in a suit by the latter to 
enforce the contract of insurance.” Oplinger v. New York Life Ins. Co., 253 Pa. 
328, 98 A. 568; Hermany v. Fidelity Mut. Life Ass’n, 151 Pa. 17, 24 A. 1064; 
Livingood v. New York Life Ins. Co., supra. Appellant contends the rule stated 
does not apply here, since the contract provided certain benefits for the insured if 
illness followed the issuance of the policy, and therefore such a declaration was ad- 
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missible as a self-harming statement. This overlooks the fact that the present 
suit was not an action to secure rights granted by the contract to the insured, but 
one to recover the sum agreed to be paid to beneficiaries on his death, and whose 
rights had become fixed and determined when the policy was issued. The evidence 
proposed was properly rejected. 

The judgment is affirmed. 


STUBBS v. PHILADELPHIA LIFE INS. CO. (No. 12697.) 
Supreme Court of South Carolina. July 9, 1929. 
149 Southeastern Reporter 2. 
INSURANCE—INSURER’S RETENTION OF PREMIUM NOTE AND 

FAILURE TO GIVE NOTICE OF LAPSE HELD AS MATTER OF LAW 

NOT WAIVER OR ESTOPPEL TO CLAIM FORFEITURE FOR NON- 

PAYMENT. 

Insurance company’s retention of premium note after declaring lapse of 
policy, under conditions of policy and note providing that insurance should laps« 
if note was not paid at maturity, together with failure of company to give notice 
of lapse to insured to terminate liability under policy, held as matter of law not to 
show waiver or estoppel of insurance company to claim forfeiture for nonpayment 
of premium note. 

(For other cases, see Insurance, Dec. Dig. § 668[15].) 

Appeal from Common Pleas Circuit’ Court of Marlboro County; Jno. § 
Wilson, Judge. 

Action by Ella Stubbs, administratrix of the estate of Julius Stubbs, against 
the Philadelphia Life Insurance Company. Judgment for plaintiff, and defendant 
appeals. Reversed and remanded, with directions. 


Tison & Miller, of Bennettsville, and Edward J. Boughton, of Philadelphia, 
Pa., for appellant. 


McColl & Stevenson, of Bennettsville, for respondent. 


CoTuHRAN, J. An opinion embodying the judgment of this court, reversing the 
judgment of the circuit court, and remanding the case for judgment in favor of 
the defendant under rule 27, was filed October 27, 1928. Upon a petition for a 
rehearing filed by the plaintiff the same was granted and the rehearing was had 
at the June session, 1929. 

The court is satisfied with the former opinion, with the exception of a minor 
matter hereinafter noted. The former opinion, with the concurring opinion (in 
the result), is withdrawn, and this substituted therefor. ; 

This is an action upon two policies of insurance upon the life of the intestate 
Julius Stubbs, in the sum of $2,500 each, payable upon his death to his estate, 
issued March 16, 1917; he died January 14, 1919. 

The complaint states two separate causes of action; one upon each policy, 
which are identical in all respects. It will be convenient to discuss the cause of 
action set forth in the transcript, upon policy No. 36296; the conclusions being 
decisive as well of the cause of action based upon policy No. 36106. 

The complaint alleges the issue of the policy, the payment in advance of the 
first premium $125.05, the death of the insured while the policy was in force. the 
request for blank proofs of death, the refusal to furnish them; and demands 
judgment for $2,500 with interest from January 27, 1919, the date upon which the 
defendant refused to furnish the blanks. 

The answer admits the issuance of the policy, the payment in advance of the 
first premium, the death of the insured, and the refusal to furnish the blanks. 
It denies that the policy was in force at the time of the death of the insured; 
on the contrary, it is alleged that the policy was not in force, for the reason that 
it had ceased and determined some two months before the death of the insured, 
for the nonpayment of a note which, at the request of the insured, had been 
given and accepted, upon certain terms and conditions, for the second premium 
which fell due on March 16, 1918. 

The case was tried before his honor, Judge Wilson, and a jury, at Bennetts- 
ville, at November term, 1926. At the conclusion of the testimony, the defendant 
moved for a directed verdict in its favor upon the following grounds: 
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“The defendant moves the Court to direct a verdict in favor of the defendant, 
on the ground that it appears from the uncontradicted evidence that the policies 
sued on were to become void and all liability of the defendant thereunder was 
to cease and determine on the failure of the insured to pay the premium exten- 
sion notes it introduced in evidence, and that the insured failed to pay said notes, 
and there is neither allegation nor proof that the defendant in any way intended 
to waive the forfeiture arising from such failure to pay the premium extension 
notes, nor any evidence from which any such waiver could be inferred, and there 
is neither allegation nor proof of any fact estopping the defendant from claim- 
ing such forfeiture, or any fact from which such estoppel could be inferred.” 

The motion was refused, the presiding judge ruling as follows: 

“Well, gentlemen, I have listened to your very interesting arguments in this 
case. I wavered one way, and then the other. When you closed yesterday after- 
noon, I was very much inclined to take your view; when you first started the 
argument this morning, I was. I have read this case here (referring to Gunter 
v. Philadelphia Life Ins. Co., 130 S$. C. 1, 125 S. E. 285), and have tried to com- 
prehend it, and it looked to me at one time that the case at bar was on all fours 
with this case here (Gunter Case); but after hearing both sides, and you gentle- 
men have argued this case very fully, I think, and after trying to get at the real 
meaning of this case (Gunter Case), and how far it governs the case at bar, 
I have come to the conclusion that there is a difference, and that there is enough 
in this case for me to leave the question of waiver and estoppel to the jury. And 
hence I will have to do that and will have to refuse your motion.” 

The jury returned a verdict in favor of the plaintiff for the full amount 
claimed upon both policies $7,473.21; from the judgment entered upon which the 
defendant has appealed upon exceptions which present the questions hereinafter 
considered. 

The undisputed facts of the case are these: 

The policy was issued on March 16, 1917, and the first premium $125.05, was 
paid at that time, being an advance payment as required. Before the second 
premium fell due on March 16, 1918, the insured wrote to the state agents of 
the company at Monroe, N. C., stating that it was inconvenient for him to pay 
the premium in cash, and asking that the company accept as small a cash pay- 
ment as they would, and allow him to give a note for the remainder due in 
November, 1918. His request was fotwarded to the home office in Philadelphia. 
They replied allowing him to make a cash payment of $38.05 and give his note 
for the remainder (with $3 interest), $90 payable November 16, 1918. The insured 
accordingly remitted the cash and forwarded the note. A premium receipt was 
forwarded to him showing that the second premium had been so arranged. The 
premium note contained the following stipulation: 

“This note is given and accepted in part payment of the annual premium due 
on above date, on my policy No. 36296. 

“It is understood and agreed to by me that if this note is not paid at its 
maturity, or at the expiration of any period to which it shall have been renewed, 
the said insurance contract No. 36296 shall lapse, and all further liability of said 
Philadelphia Life Ins. Co. on account of said contract shall immediately cease and 
determine, subject to the privileges and provisions therein stated, and that the 
money which has been paid on account of premium or premiums for the balance 
January 1, 1919, and to be advised concerning the request. 

The policy also contained a similar provision: 

“Except as herein provided the payment of a premium or instalment thereof 
shall not maintain the policy in force beyond the date when the next premium 
or instalment thereof is payable, and failure to pay any premium or note when 
due will forfeit the policy and all payments made thereon. Any unpaid portion 
of the current year’s premium and all indebtedness will be deducted from any 
settlement of this policy.” 


On October 15, and again on November 8, the company mailed, and the 
insured in course received, notices that the premium notes would be due on 
November 16. These notices stated that, unless the notes were paid when due, 
the policies and all payments made on them would become forfeited and void, 
that any prior extension must not be construed as the company’s custom or in any 
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way binding the company to make any further extension, and that the company 
did not agree to send any further notices. They advised the insured that pay- 
ment could be made under the conditions of the notice, to Gordon Insurance & 
Investment Company Agency, managers for the Southeastern division, at Mon- 
roe, N:-C: 

On November 12, 1918, four days before the premium note fell due on the 
16th, the insured wrote to the Gordon Company, state agents, recognizing the 
fact that both notes would be due on that day, and asking for an extension to 
January 1, 1919, and to be advised concerning the request. 

The defendant offered in evidence a letter from the Gordon Company to 
the home office, dated November 16th, submitting the request of the insured, 
and also a letter in reply, dated November 19th, declining the request. Both 
of these letters, upon objection by counsel for the plaintiff, were excluded. 

At the same time that the Gordon Company transmitted the request of the 
insured to the home office, November 16th, the Gordon Company advised the 
insured of the submission. 

On November 21st, the Gordon Company wrote the insured advising him as 
follows: 

“We are advised by the Philadelphia Life that they cannot grant the exten- 
sion asked for until January Ist, for the payment of your two notes of $90.00 
each, as they have already carried it for eight months on the cash payment made. 
The policy may be reinstated by the payment of the notes and interest and fur- 
nishing the Company with the enclosed Personal Health Certificate satisfactory 
to their Medical Department, provided you avail yourself of this offer by January 
Ist, after which time a Medical Health Certificate will be required. We feel 
sure that you do not want your insurance to stand lapsed and we trust that vou 
will sign the enclosed certificate and return to us with remittance for $180.00.” 

It is contended by the plaintiff that this letter was never received, though as a 
matter of course the administratrix of one who died in the middle of January would 
hardly be in a situation to give very accurate testimony of what had become of the 
intestate’s correspondence two months before. 

At any rate, the note was not paid when it was due, nor at any time before or 
after even the Ist of January, 1919, which was the limit of the request for extension. 

On or about January 8th, the company wrote from its home office to the insured 
two letters, calling attention to the lapse of the policies for the nonpayment of the 
notes on November 16, 1918, and again offering to reinstate the policies on payment 
of the notes and interest and the furnishirig of a satisfactory health certificate. 
These two letters were found unopened among the insured’s papers after his death, 
together with the policies and the premium note notices. 

The main contention of the defendant is that its motion for a directed verdict 
should have been sustained upon the grounds above stated. The plaintiff’s contention 
is that there was sufficient evidence of a waiver of the condition in the policy and in 
the premium note that nonpayment of the premium note due November 16, 1918, 
would avoid the policy and of estoppel against the assertion of lapse under the 
condition, to require a submission of those issues of fact. The circuit judge so 
held, and practically limited the liability of the company to those issues. 

The plaintiff relies upon waiver and estoppel, or rather evidence thereof, upon 
the two grounds: 


(1) That the company retained the premium note after it had decleared a lapse 
of the policy under the condition of nonpayment in the policy and in the note. 

(2) That some affirmative action was required of the Company to terminate 
its liability under the policy, by reason of the nonpayment of the premium note. 

I. As to the retention of the note: It will be observed that his honor, the cir- 
cuit judge, made two distinct rulings as to the effect of a retention of the note by 
the company after its maturity. He held, in the first instance, that the mere retention 
of the note may not constitute a waiver, for instance, where it is held for the pur- 
pose of evidence, but that, where nothing more than the retention appeared, it 
became a question of fact for the jury whether the retention evinced a purpose to 
waive the forfeiture and to collect the full amount of the note. 

He held, in the second instance, that if the company retained the note after 
maturity, and it appeared, in addition to that fact, from the evidence, that it was the 
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purpose of the company to keep and use the note as a valid obligation 
against the insured, the retention, with such intention, constituted a waiver of the 
forfeiture by reason of the nonpayment of the premium note. 

These hypotheses are entirely inconsistent. The first permits the jury, without 
further evidence than the retention of the note, to draw the inference that the 
company intended to declare a lapse of the policy by reason of the nonpayment of 
the note at maturity, and at the same time to enforce full payment of the note, from 
which inference the jury would be justified in finding a waiver of the nonpayment 
condition in the note. The second permits the jury, upon finding from the evidence 
“that it was the purpose of the defendant Company to keep and use these promis- 
sory notes as a valid obligation against “the insured,” to construe such conduct, in 
connection with the retention of the note after maturity, as a waiver of the non- 
payment condition in the note. 

We think that the first hypothesis is entirely erroneous; the second entirely 
right, provided there be, in the case, any evidence at all tending to sustain the ele- 
ment that the company intended to hold and use the note as a valid obligation against 
the insured, for the full amount of the note. 

oth the policy and the note provide that the nonpayment of the premium note 
at maturity shall avoid the policy. The note is not disputed; the nonpayment of it at 
maturity is conceded. Under these circumstances, clearly the burden is upon the 
beneficiary of the policy to sustain its replication to the company’s contention of 
lapse of the policy by establishing a waiver by the company. This replication 
cannot be established by an inference drawn from the simple fact of retention of 
the note after maturity, for the retention is compatible, as his honor, the circuit 
judge, held, with a purpose to use the note as evidence of nonpayment, a breach of 
the condition of the policy and the note, resulting in a lapse of the policy. The note 
may be retained for another purpose. The premium was due on March 16, 1918; 
the compaiy waived the payment in advance, and accepted the note of the 
insured, payable eight months thereafter. During that period of eight months, 
the insured received the full benefit of the insurance, and, if he had died prior 
to the maturity of the note the beneficiary would have been entitled to the full 
amount of the insurance, no principle of justice and right would permit the 
insured to receive that benefit without compensating the company for it. The 
company therefore was entitled at least to the pro rata of the note for the time 
during which the insurance was effective. So that, in any event, it was erroneous 
to hold that the jury might draw an inference that the company intended to 
enforce the note, while declaring the policy lapsed, from the simple act of 
retaining the note in its possession after maturity and declaration of lapse. 

We think that it is well established by the authorities, as indicated in the 
second hypothesis above stated, that the company cannot hold the note as a 
binding obligation against the insured for the full amount of it, after nonpay- 
ment at maturity, and at the same time declare the policy lapsed by reason of 
such nonpayment. The reason therefor is clearly expressed in the case of New 
York Life Ins. Co. v. Evans, 136 Ky. 391, 124 S. W. 376, 378. After declaring, 
“Where the insurer, after the policy had lapsed, retained the note merely as 
evidence of the fact that it had been canceled, and acted consistently with its 
claim of forfeiture, it is held not to be a waiver of the forfeiture,” the court 
proceeds: 

“If, however, the insurer retains the note as evidence of indebtedness to it, 
or asserts it as a debt against the insured (which is the same thing), the 
forfeiture is deemed to have been waived. The reason is, the note is considera- 
tion for the carrying of the policy for the full term it represents, say one year. 
If the insurer asserts it as a debt owing it, then it must concede the equivalent, 
which is its liability upon the policy for the period represented by the prem‘um 
note. The company will not be heard to say that the insured owes it for 
insuring him for one year, yet deny that he is insured.” 


_ It seems to us that there can be no doubt of the correctness and justice of 
this proposition. but it cannot be applicable except when the facts are presented 
which support it. In the case at bar there is not only an absolute failure of 
the plaintiff to present the fact that the company “held and used” the note 
as an obligation against the insured which they were attempting to enforce, or 
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even considered it as such; but the only evidence upon the point is that the 
company did not consider it as an obligation of the insured or listed it among 
its assets. The uncontradicted evidence is that “the Philadelphia Life Insurance 
Company has never attempted to collect either of the above premium notes, and 
they were not carried as an asset of the company after November 16, 1918.” 

We consider the case of Gunter v, Philadelphia Life Ins. Co., 130 S. C. 1, 125 
S. E. 285, absolutely conclusive of the issues involved in the case at bar. The facts 
of that case are strikingly parallel. An annual premium was due to mature on 
-March 26, 1921. On the 21st the insured wrote the company that he could not meet 
the payment and asked for an extension of 30 days. Apparently before he had time 
to hear from the company he wrote again on the 24th that he could not pay a loan 
note which fell due on the same day as the premium; and asked an extension on it 
of 20 or 60 days. The company complied with both requests, by extending the 
payment of the premium to May 26th and the loan note twelve months, by accept- 
ing a note payable May 26th, covering the premium due March 26th, interest on the 
premium and interest on the loan note, less a dividend declared. Prior to May 26th, 
the insured wrote again that he could not meet the premium note due on that day 
and asked for a further extension of 60 days. The company granted his request 
upon the payment of $3, which he paid, and executed a premium note payable June 
26th. Both policy and note contained a provision for the lapse of the policy for 
nonpayment of the premium note due June 26th. It was not paid, and the company 
declared the policy lapsed. Upon the death of the insured in January following, 
the beneficiary brought suit upon the policy. The contention of the plaintiff was 
thus expressed in the brief of her counsel: 

“The plaintiff's theory is that the note of March 26, 1921, was actually accepted 
as in payment of the premium and not as a mere evidence of indebtedness, the stipu- 
lation of the policy and note to the contrary notwithstanding—and this they pro- 
posed to demonstrate by the terms of the receipt. 


We are relieved from considering this aspect of the case at bar, by the follow- 
ing concession in the brief of the counsel for the plaintiff: “Here we are not contend- 
ing that a personal liability note accompanied by part cash operated as a payment.” 

In the Gunter Case, the circuit judge held that there was no evidence tending to 
show a waiver by the company of the provisions in the policy and note in reference 
to a lapse of the policy for nonpayment of the note, but refused the defendant’s 
motion for a directed verdict upon the ground alone that the issue of whether the 
note was taken in payment of the premium, or simply as a mere evidence of indebted- 
ness, should be submitted te the jury. Upon the appeal by the defendant from a 
judgment in favor of the plaintiff, the plaintiff gave notice of a motion to 
sustain the circuit judge’s order refusing the defendant’s motion for a directed 
verdict, upon the additional ground that there was sufficient evidence tending to 
show that the company had waived this claimed forfeiture, to require a submis- 
sion of that issue to the jury. The plaintiff urged two grounds—one of which is 
not pertinent to the present inquiry; the other was that the company had retained in 
its possession the unpaid premium note. The court distinctly held by an unani- 
mous decision that the retention of the note was no evidence of waiver, saying: 


“The failure of the company to return the premium note. The law does not 
require an entirely vain or useless thing. If the company was right in declaring, as 
early as August 11, 1921, 15 days after default, that the policy had lapsed for failure 
to pay the extended premium note on July 26th, and the note provided that the in- 
sured had incurred no personal liability upon it (although it would have been noth- 
ing but fair and just that he be required to pay for insurance, the benefit of which 
he enjoyed between March 26th and July 26th), what possible use could this note 
have been to the insured, or what benefit accrued to the company in retaining it, 
except as evidence of its contention that the note had not been paid, and that the 
forfeiture had been incurred—evidence which it surely had the right to preserve? 
The company could not have sued upon the note. They have made no effort to 
collect it. The only right which they had under the terms of the note was to de- 
clare the policy lapsed for its nonpayment. This they have exercised and present 
the retained evidence of their claim’—citing State Life Ins. Co. v. Tyler, 147 Ga. 
287, 93 S. E. 415; New York Life Ins. Co, v. Evans, 136 Ky. 391, 124 S. W. 376, 
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and Keller v. Ins. Co., 301 Ill. 198, 133 N. E. 726, hereinafter referred to, to which 
may be added the following: 

“Retention of premium note after maturity and mailing of notice to insured that 
policy has lapsed, and to revive it insured must pay note, is not unconditional de- 
mand for payment, nor does it constitute a waiver” Morgan v. Home Ins. Co., 216 
Ky. 589, 288 S. W. 321. 

“Mere retention of premium note after forfeiture held not waiver thereof, altho 
attempt by insurance company to collect premium note would be election to treat 
policy as in force, and hence a waiver of forfeiture for non-payment of premium.” 
Provident Life & Accident Ins. Co. v. Hollums, 213 Ala. 300, 104 So. 522. 

When a note for renewal premium was not given in absolute payment, but 
merely to extend time, the fact that the insurer retained the note without affirma- 
tively indicating an intention to enforce payment does not show waiver or estoppel 
that will prevent an insistence on forfeiture. Novak v. La Fayette Life Ins. Co., 
1¢6 Neb. 417, 184 N. W. 64. 

“Where an insurance company made no attempt to collect a premium note after 
its maturity, which provided that, in case the note was not paid, all claims to fur- 
ther insurance, which full payment in cash of the premium would have secured, 
should be forfeited to the company, except as otherwise provided in the ‘policy, the 
fact that the company did not offer to return the note at its maturity to the maker 
did not estop it from relying on the forfeiture provided therein.” New York Life 
Ins. Co. v. Warren Deposit Bank (Ky.) 75 S. W. 234. 

M. took out a policy of insurance on his own life, giving a note for a portion 
of the premium, in addition to the regular premium note; the policy providing 
that, if such cash note was not paid at maturity, the policy would be forfeited. M. 
assigned the policy to the plaintiff. Held that the forfeiture became complete upon 
failure to pay the note when due, and such forfeiture was not waived by de- 
fendant’s failure to return the note to plaintiff after payment. How v. Mutual 


Life Ins. Co., 80 N. Y. 32. 


It is true that there is a slight distinction between the note in the Gunter Case 
and that in the case at bar. The note in the Gunter Case contained an express 
statement that the insured incurred no personal liability upon it in the event that 
it was not paid at maturity and the company exercised its right to declare the 
policy lapsed; while in the present case there is no such statement in the note. 

It is contended that because of the absence of this statement the note in the 
present case was independently enforceable against the insured, and that therefore 
the retention of it was a fact from which waiver or estoppel might be inferred, not- 
withstanding the language of the Gunter Case. It is true that in the Gunter opinion 
the point was stressed that the company’s failure to return the note was harmless; 
that the law did not require an entirely vain or useless thing; and that the note 
was of no possible use to the insured or benefit to the company except as evidence 
of its contention that it had not been paid. This was so obvious an answer to the 
plaintiff's contention in the Gunter Case that it was a sufficient explanation of the 
court’s decision. But, examined closely, it could not have been the sole reason for 
the court’s decision. It is clear that the court did not decide or intend to decide 
that the rule it announced was limited to cases in which the notes contained a 
statement of the maker’s nonliability. The court reasoned to its conclusion other 
than through the mere truism, and did not limit its decision to it. In so reasoning, 
this court was persuaded by the reasoning of other courts and adopted their con- 
clusions, three instances of which are cited in the Gunter opinion as the authority 
and basis of the conclusion there reached. Of the three cases thus cited, a Georgia 
case, a Kentucky case, and an Illinois case, two of them exhibit notes, like the 
notes in the case at bar, that did mot contain the statement excluding personal 
liability. The note in the Kentucky case cited in the opinion (New York Life In-— 
surance Co. v. Evans, 136 Ky. 391, 124 S. W. 376, 377) was as fellows: 

“Without grace, six months after date I promise to pay to the order of the 
New York Life Insurance Co., forty dollars, at Bank of Commerce, Louisville, Ky., 
value received, with interest at the rate of five per cent. per annum. This note is 
given in part payment of the premium due 4/20/04 on the above policy, with the 
understanding that all claims to further insurance, and all benefits whatever, which 
full payment in cash of said premium would have secured, shall become immediately 
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void and be forfeited to the New York Life Insurance Co., if this note is not paid 
at maturity, except as otherwise provided in the policy itself.” 

Yet it is of such a note, similar in this respect to the note in the present case, 
that the Supreme Court of Kentucky used the language quoted with approval in 
the Gunter decision: 

“Where the insurer, after the policy had lapsed, retained the note merely as 
evidence of the fact that it had been cancelled, and acted consistently with its claim 
of forfeiture, is is held not be a waiver of the forfeiture. * * * If, however, the 
insurer retains the note as evidence of indebtedness to it, or asserts it as a debt 
against the insured (which is the same thing), the forfeiture is deemed to have 
been waived.” 

Where, in the case at bar, is there the slightest evidence to leave to a jury 
that the company retained Stubb’s notes as evidence of his indebtedness to it or that 
it ever asserted the notes as a debt against Stubbs or his estate? There is, on the 
other hand, admitted evidence contra, uncontradicted and uncontroverted, that, “the 
Philadelphia Life Insurance Company has never attempted to collect either of the 
above premium notes and they were not carried as an asset of the Company after 
November 16, 1918.” 

In the Illinois case (Keller v. Insurance Co., 301 Ill. 198, 133 N. E. 726, 727), 
the note in question was the following: 

“Six months after date I promise to pay to the North American Life Insur- 
ance Company of Chicago seven hundred forty dollars at the rate of five per cent. 
per annum, at 1702 North American Bldg., Chicago, Illinois. 

“It is agreed that this note is given in part payment of premium due 12/30/1913 
on policy No. 18098, with the understanding that all claims to further insurance, 
and all benefits whatever which payment in cash of said premium would have 
secured, shall become immediately void and forfeited to said company if this note is 
not paid at maturity.” 

Of such a note the Illinois Supreme Court used the language quoted with ap- 
proval in the Gunter opinion: 


‘The mere retention of premium notes after maturity does not furnish ground 
for presuming or inferring a waiver of conditions of forfeiture on which the notes 
were given and accepted; such retention being consistent with the assertion of 
forfeiture, since the notes may be held merely as evidence of their non-payment. 

“When a note for renewal premium was not given in absolute payment but 
merely to extend time, the fact that the insurer retained the note without affirma- 
tively indicating an intention to enforce payment does not show waiver or estoppel 
that will prevent an insistence on forfeiture.” 


It is apparent, therefore, that this court’s reasoning was broad enough to em- 
brace both the note in the Gunter Case and the note in this case, and that its 
decision did not turn upon whether the note did or did not contain a disclaimer of 
personal liability. What, as a matter of fact, is the difference? The Gunter note 
expressly stated that the insured could not be sued for it. No more could Stubbs 
have been sued on the note in this case. Given the facts, which are uncontroverted, 
that on the maturity date of the note the company lapsed these policies for non- 
payment of the notes and struck them from its assets and thereafter wrote to the 
insured declaring the policies lapsed and offering to reinstate them, it is idle to say 
that the notes could be collected by suit. We are of the opinion that there is no 
personal liability upon these premium notes, whether they expressly say so or not, 
certainly not beyond compensation for the actual period of extension, March 16, 
1918, to November 16, 1918. The difference between the two notes is that, in the 
Gunter Case, the company was concluded by the terms of the note, from enforc- 
ing it, and was limited to its right to declare the policy lapsed; while in the present 
case the company reserved the right of election either to enforce the note and thereby 
waive the lapse, or to declare the lapse and thereby waive enforcement of the note. 
It is certain that the company could not do both, declare the lapse and enforce the 
note. The evidence is indisputable that it elected to declare the lapse, and not the 
slightest evidence that it retained the note as a binding obligation upon the in- 
sured, or took any steps to enforce it. The note was retained, as the company had 
the right to do, for good and legitimate reasons entirely consistent with its insis- 
tence upon a lapse of the policy. 
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Il. As to the duty to give notice of the lapse: We do not find that any such 
contention was presented by the plaintiff in the court below; no direct ruling was 
made by the circuit judge as to it; no motion to sustain the refusal to direct a 
verdict upon this ground. The contention is not strictly speaking before the court, 
but, if it had been, it could not be sustained. 

It is possible that the defendant has presented the question for consideration in 
its exception to the charge of the judge, as follows: “If an insurance company has 
a right to forfeit a contract of insurance upon the happening of certain facts, and 
it knows that those facts have happened, and yet does not forfeit the policy, that 
would constitute a waiver of its right to forfeit’—and for that reason we will 
consider it. 

Applied to this case, the charge can only mean that nonpayment of the notes at 
maturity gave rise to a right to forfeit the policies in the sense that the company was 
then entitled to act to terminate them, but that some affirmative action by the com- 
pany was necessary to the exercise of that right; that, if such affirmative action 
were not taken, the right was not exercised; and that, if the company knew that 
it could exercise the right of forfeiture but did nothing, this was a circumstance 
from which its waiver of the right might be inferred. The theory, in other words, 
is that the company must do something to forfeit the policy, failing which, with 
knowledge of the facts, its rights are gone, if “it knows that those facts have hap- 
pened, and yet does not forfeit the policy, that would constitute waiver of its right 
to forfeit.” 


This is not the rule in South Carolina or elsewhere. The true rule is that, 


after the ground for a lapse of the policy has been supplied by the insured, in order 
to relieve himself of its consequences, he must show that the company has done or 
omitted something which in law would constitute a waiver of the right to insist 
upon the lapse; not that the company must do something to make the lapse effective 
which has already been provided for by the express agreement of the parties. 


The point appears to have been passed upon and concluded in the case of lowa 
Life Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204, cited by this court 
upon another point, in the Gunter Case. In that case the court below, whose judg- 
ment was reversed by the Supreme Court, instructed the jury concerning the pro- 
visions for a lapse of the policy upon nonpayment of the note as follows: 

“It is such a provision that, if taken advantage of, would require affirmative 
action on the part of the company; that is to say, when the note was not paid at 
maturity the company should have within a reasonable time thereafter notified the 
insured that in view of the fact that his note given in the part payment of the pre- 
mium upon the policy had not been paid, the policy, which was issued in considera- 


tion of such note, ceased and determined. There is no evidence that any such action 
was taken on the part of the insurance company.” 


This instruction was one of the errors for which the case was revered. There 
had been conflicting authority upon the point, and Mr. Justice McKenna, delivering 
the opinion of the Supreme Court of the United States, has elaborately reviewed 
the decisions. Speaking to this point, the decision reads, inter alia, as follows: 

“The receipt [policies.and notes in this case] provides that, if the note, or any 
part of it, be not paid at maturity, the policy shall ‘cease and determine.’ What 
does this mean? That the policy shall cease and determine at the occurrence of 
maturity, or at the option and upon some affirmative action of the company? The 
latter is the contention of the defendant in error, and, as we have seen, the ruling of 
the trial court; the former is the contention of the plaintiff in error. Upon the 
issue thus made, the cases are not harmonious. The decisions of this Court, how- 
ever, support the contention of plaintiff in error. * * * 

_““The provision * * * for the release of the company from liability on a 
failure of the insured to pay the premiums when due is of the very essence and 
substance of the contract of life insurance. To hold the company to its promise to 
Pay the insurance, notwithstanding the default of the assured in making punctual 
grneat of the premiums, is to destroy the very substance of the contract’—quoting 


‘lein v. Insurance Co., 104 U. S. 88 (26 L. Ed. 662). 


_ “We shall presently consider how far these principles apply to a claim of 
waiver of forfeiture in the case at bar. Our present inquiry is, when and how does 
forfeiture occur, and it seems an obvious conclusion from the cited cases that for- 
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feiture occurs upon nonpayment of the premium ad diem. But against the con- 
clusion, Mutual L. Ins. Co. v. French, 30 Ohio St. 240, 27 Am. Rep. 443, and its ap- 
proval by this court in Thompson v. Knickerbocker L. Ins. Co. [104 U. S. 252, 26 
L. Ed. 765], are cited. * * * 

“Did this court intend to approve the proposition that to cause a forfeiture 
some affirmative action was necessary by the company,—a declaration to that effect 
and the surrender of the premium notes? To hold the latter would be to hold 
that this court intended to reverse a number of decisions made upon careful con- 
sideration. * * * 

“In our other decisions, which we have cited, it was held that time is the 
essence of the contract, and nonpayment at the day involves absolute forfeiture 
In none of the cases was there any affirmative action by the company. Forfeiture 
occurred from nonpayment of the premium.” 

The decision of the Supreme Court of the United States is cogently stated in 
the syllabus in the following language, almost as appropriate to the case at bar as 
it was to the one in which it was used: 

“When the first premium on a policy of insurance is paid by note and a receipt 
with such an endorsement thereon is given and accepted therefor, whilst the primary 
condition of forfeiture for nonpayment ‘of the annual premium is waived by the 
acceptance of the note, a secondary condition thereupon comes into operation, by 
which the policy will be void if the note be not paid at maturity and the affirmative 
action canceling the policy is necessary on the part of the insurance company if 
the note be not paid when due and presented; and if the policy contains a provision 
that no person other than the president or secretary can waive any of the condi- 
tions, a local agent has no power to extend the time of payment of the note after 
the same has become past due.” 

The Supreme Court did not mean to say that such a forfeiture ad diem could 
not be waived. On the contrary, this opinion expressly states: 

“A forfeiture, of course, may be waived, for the obvious reason expressed in 
Knickerbocker L. Ins. Co. v. Norton, 96 U. S. 235, 24 L. Ed. 689, ‘a party always 
has the option to waive a condition or stipulation [made] in his own favor’; and 
an agent can be given such power, and, whether it has been given or not, may be 
proved by parol.” 

The same thing was said by this court in the Cope decision, 134 S. C. 532, 133 
S. E. 440. The following language of Mr. Justice Watts in that case is wholly 
consonant with the expressions of the Supreme Court of the United States: 

“Provisions for forfeiture in an insurance contract are for the benefit of the 
insurer, and may be waived at the insurer’s option. The policy is not void for 
breach of condition, but merely voidable. * * * An agent authorized to solicit 
insurance may waive forfeiture.” 

And it is submitted that, as Chief Justice Watts and Mr. Justice McKenna 
have said the same thing, they meant the same thing and nothing more. What is 
meant is that the company has an option to waive the forfeiture, not that it has 
merely an option to declare the forfeiture. Something must be done by the com 
pany to evidence its waiver of the forfeiture. Nothing need be done by the com- 
pany to evidence the forfeiture itself which results directly from the nonpayment 
as stipulated by the parties. To say, in the language of the court below in this 
case, that, if the company has the right to forfeit on the happening of certain 
facts “and it knows that those facts have happened, and yet does not forfeit the 
policy, that would constitute waiver of its right to forfeit,” is to say exactly that 
the agreement of the parties meant that the policies were to cease and determine 
“at the option and upon some affirmative action of the company.” The quotation 
marks in the last sentence set out the language of the court below to the jury 


and the language used in the Supreme Court decision to describe what was held 
error. 


What was meant by the Supreme Court of the United States, and by this 
court also, was pointed by Mr. Justice McKenna’s application of the rule to the 
facts of the Lewis Case. There the agent, Starn, had called upon the insured 
after the default in the note, had sought payment of it, though unauthorized to 
do so, and had been tendered the payment. First quoting from the Norton Case 
the familiar rule of law that “courts seize hold of any circumstances that indicate 
an election or intent to waive a forfeiture,” Mr. Justice McKenna said: 
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“We do not think such circumstances exist in this case. Of course, such cir- 
cumstances must have come from the company, or from its agent acting within his 
authority. In the case at bar we need only look at that which took place after 
the note was given. * * * The company did nothing but send the note to Starn 
for collection. * * * The assured did nothing; made no movement, as far as 
the record shows, for its payment. In other words, the day of maturity came and 
went, and the note was not paid, and the condition upon which the policy should 
‘cease and determine’ occurred, unless Starn’s authority lasted and could be exer- 
cised after the note became due. * * * 

“On the 29th of September * * * Starn telegraphed to the company that 
Lewis offered to pay the premium, and asked if he should receive it. On the 30th 
the company replied in the negative, and on the same day wrote to Starn.” 

Observe that this vital evidence was received and considered in the Lewis 
Case, though excluded, as we shall see, in the present one. Mr. Justice McKenna 
then noticed the same policy provision that was in evidence in this case, that 
agents were not authorized to extend the time of payment or to collect moneys 
after they become due, and concluded: 

“There is no evidence of any course of dealing of the company or of Starn 
which enlarged or modified these instructions, or which induced and excused the 
default of the assured.” 

Observe that the statement of the case which ‘is set out very fully in the report 
reveals these two important parallel facts: (1) The correspondence was wholly 
between the company and its agent Starn; it is set out in full in the statement; 
there was no letter from the company to the insured. And (2) “At the request 
of the defendant S. E. Starn returned to it the note of the insured, which there- 
after continued in the defendant’s possession. The defendant never offered to re- 
turn the note to the insured, and never before the death of the insured did anything 
in the way of an affirmative forfeiture or cancellation of the policy.” 

If, then, action by the company was not necessary to the forfeiture, its inaction, 
its silence, could not be evidence of waiver or estoppel. With no evidence upon 
which to predicate it other than the silence and inaction of the company, it was 
highly prejudicial error to instruct the jury that they must find for the plaintiff 
if they believed from the evidence that the company was willing to extend the 
time of payment of the premium notes, since the only evidence upon which the 
jury could base any such belief was thus incompetent to create waiver or estoppel. 

“In the absence of a statute, a contract made between the insured and the 
insurer, providing that a policy shall cease to be in effect, if a note, which has 
been given for the payment of a premium on the policy, is not paid at maturity, 
is a valid contract, and no affirmative action by the insurer cancelling the policy ts 
necessary.” Wastun v. Ins. Co. (C. C. A.) 12 F.(2d) 422, 424, citing Iowa Life 
Ins. Co. v. Lewis, 187 U. S. 335, 23 S. Ct. 126, 47 L. Ed. 204; Manhattan Life Ins. 
Co. v. Wright (C. C. A.) 126 F. 82; Lefler v. Ins. Co. (C. C. A.) 143 F. 814; New 
York Life Ins. Co. v. Slocum (C. C. A.) 177 F. 842; Reed v. Ins. Co. (C. C.) 192 
F. 408; Philadelphia Life Ins. Co. v. Hayworth (C. C. A.) 296 F. 339. 

“In absence of contract, statute, or course of dealing, no notice of lapse of 
life policy for nonpayment of premium is required.” Alabama Nat. Life Ins. Co. 
v. Smith, 214 Ala. 585, 108 So. 524, 525. 

Where premium note and policy contain stipulation that policy shall cease on 
failure to pay note at maturity, such failure renders the policy void. Hayworth v. 
Philadelphia Life Ins. Co., 190 N. C. 757, 130 S. E. 612. 

Where insured gave notes for premium providing that insurance should ter- 
minate if they were unpaid when due, though insurer retained notes unpaid after 
maturity, the insurance lapsed. Dunn v. National Life Ins. Co., 18 Ga. App. 383, 
89 S. E. 432. 

Where note given in payment of premium provided no method of terminating 
policy, held that insurer could retain note at same time terminating policy under 
original provisions. State Life Ins. Co. v. Tyler, 147 Ga. 287, 93 S. E. 415. 

“Under a policy providing that failure to pay premium will avoid the policy, 
a failure to pay a premium constitutes a forfeiture without the necessity of formal 
declaration thereof by the insurer.” Underwood v. Security Life & Annuity Co., 
108 Tex. 281, 194 S. W. 585. 

“Where a life policy as well as a note given for premiums provided for for- 
feiture of the policy for nonpayment of the note, it was not necessary upon default 
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in payment for the insurance company to give the insured notice of the forfeiture.” 
Home Life & Accident Co. v. Haskins, 156 Ark. 77, 245 S. W. 181. 

“Failure of the insured to make payments due upon his automobile collision 
insurance forfeits his right to protection, where it is so provided by the policy, and 
no act or declaration of forfeiture is necessary on the part of the insurer,” Cooper 
v. Belt Auto Indemnity Association, 79 Pa. Super. Ct. 479. 

“Under a policy providing that it should become void for failure to pay pre- 
miums when due, the nonpayment of a premium on the due date ipso facto caused 
forfeiture of insured’s rights.” Home Life & Accident Co. v. Scheuer, 162 Ark. 
000, 258 S. W. 648. 

“In an action on accident policy containing specific forfeiture clause for non 
payment of premiums, failure to pay on daté when premium was due held to operate 
ipso facto as complete forfeiture of policy, and company need not declare for- 
feiture unless duty were imposed by special circumstances, whereunder silence 
would injuriously mislead insured.” Provident Life & Accident Ins. Co. v. Hollums, 
213 Ala. 300, 104 So. 522. 

Ill. Error in imposing upon the Company the burden of disproving waiver: 
In Camden Wholesale Grocery v. National Fire Ins. Co., 106 S. C. 467, 91 S. E. 
732, 734, the court said: 

“When the plaintiff procured the policy of insurance from the defendant 
* * * it violated that provision of the policy that it would be void if the insured 
thereafter made or procured any other contract of insurance whether valid or not, 
and thereby worked a forfeiture of the policy. * * * It was then incumbent 
on the insured to show a waiver of the forfeiture * * * ” citing Spann vy. 
Phoenix Ins. Co., 83 S. C. 262, 65 S. E. 232; Wynn v. Ins. Co., 100 S. C. 47, 84 


Spann Case, quoting syllabus, holds: “Upon proof of forfeiture by de- 
fendant, burden is on plaintiff to show waiver.” 
See, also, Planters’ Mut. Ins. Co. v. Loyd, 67 Ark. 584, 56 S. W. 44, 77 Am. 
St. Rep. 136; Western National Ins. Co. v. Marsh, 34 Okl. 414, 125 P. 1094, 42 
L. R. A. (N. S.) 991. 


IV. Error in excluding certain Ictters: The discussion hereinbefore has pro 
ceeded upon the assumption that there was no evidence of affirmative action upon 
the part of the company, declaring the lapse, or returning the note, after its 
nonpayment on November 16, 1918. The company did not return the note, and, 
as we have endeavored to show, it was under no obligation to do so, but had the 
right to retain it as evidence of its nonpayment and the consequent lapse of the 
policy. 

To go further than it was legally bound to go, and to negative any possible 
unfavorable inference from its silence, the defendant offered in evidence a letter 
from the state agents at Monroe to the home office, dated November 16th, extend 
ing the request which the insured had submitted in his letter of November 12th 
(addressed to the home office by the insured, but evidently transmitted to the 
state agents at Monroe), for an extension of the note due November 18th to Jan 
uary 1, 1919, and a reply to it by the home office, dated November 19th, declining 
the request, and stating that the policy might “be re-instated on January 1, 1919, by 
the payment of the note and interest and by furnishing a personal health certi- 
ficate satisfactory to the Medical Department.” In the meantime, on November 
16th, the Monroe office had written to the insured advising him that they had 
submitted his request for extension to the home office. On November 2lst, the 
Monroe office wrote to the insured that they had received a reply to their letter 
to the home office stating that the request could not be granted, but that the policy 
might be reinstated upon the terms above outlined. This letter is claimed by the 
plaintiff not to have been received, although it was written and mailed two months 
before the death of the insured. 


The two letters of the Monroe office, dated November 16th, to the home 
office, and of the home office to the Monroe office, dated November 19th, were ex- 
cluded when offered in evidence; in this the trial court was in error. The issue of 
waiver must logically be determined by the intention of the insurance company. 
Considering the fact that the insured was invited to act through the Monroe office, 
and the fact that he did so act, and practically constituted that office his agent to 
secure the desired extension, there does not appear any valid reason why their 
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communication to the home office, in the interest of the insured, and its reply, 
should not have been received in evidence for the purpose of repelling any possible 
inference that the company intended to waive the completed lapse of the policy. 

Waiver, as has been often defined, is the voluntary relinquishment of a known 
right—that is, that it needs no consideration moving between the parties; it is uni- 
lateral and depends entirely upon conduct of the company; what it did and what it 
said was not only material but vital, for in no other way could its purpose and in- 
tention be disclosed. Upon that issue it was of no consequence whether the com- 
pany’s words and action were communicated to the insured or not. The jury was 
instructed time and again that its duty was to ascertain the purpose and intention 
of the company, and it was left to infer that purpose and intention from the com- 
pany’s apparent silence and inaction; at the same time the company was denied 
the right to say what its purpose and intention were, to show what it actually did 
and actually said, expression of its purpose and intention, particularly through the 
medium of communication selected by the insured himself. The exclusion of this 
evidence left the jury with the knowledge that the insured had written to the com- 
pany requesting an extension, that the company had acted on the request and had 
expressed its action in a letter to the agent, but what that action was the jury could 
not know, and all intendments of the instructions were that the jury was at liberty 
to infer that whatever the company’s action was it amounted to a waiver of the 
forfeiture. And all the while the company was clamoring for permission to show 
only that in good set terms it had refused to waive. Under the instructions, as we 
have seen, the burden was cast upon the defendant to prove that it did not waive, 
and by this exclusion it was refused permission to prove that it did not waive. 

With these letters in evidence, there cannot be a question that the company de- 
clined to grant the requested extension and was determined to stand upon its right 
to claim a lapse of the policy, against which it voluntarily offered to relieve the 
insured upon his compliance with the conditions of reinstatement above outlined. 
Any suggestion of waiver from the lack of affirmative action on the part of the 
company must therefore fade from the case. 

If there be any evidence in the case at all of waiver, it applies to the insured in 
not taking advantage of the opportunity of reinstating his policy by January 1, 1919, 
upon the proffered conditions. He knew when the premium note was to become 
due; he asked for an extension; it was refused; reinstatement was offered upon 
certain conditions. After this it does not appear that, knowing of the claimed lapse 
of the policy, he did a single thing, but apparently considered the transaction a 
closed incident. 

Having reached the conclusion that the motion of the defendant for a directed 
verdict should have been granted upon the grounds that the evidence is susceptible 
of no other reasonable inference than (1) that the nonpayment of the premium 
note due November 16, 1918, under its terms and under the terms of the policy, 
entitled the defendant company to declare the policy lapsed; (2) that it did so de- 
clare; (3) that there is no evidence tending to establish a waiver by the company of 
its right to declare the policy lapsed. The exceptions raising other questions, which 
if sustained, would effect simply a reversal of the judgment and a new trial, we 
do not consider it necessary to discuss. 

There is a division of opinion among the members of the court in reference 
to the effect of nonpayment of a premium note which alone contains the stipulation 
for a forfeiture of the policy; the contention being that in such a case the company 
must, upon nonpayment of the note, demand payment, and, if not made, by affirm- 
ative action declare the policy forfeited or void. 

Inasmuch as the stipulation in the case at bar is contained in both the policy 
and the note, it is not necessary now to decide the mooted issue, and nothing in the 
opinion is intended to do so, or to intimate an opinion in reference to it. 

The judgment of this court is that the judgment of the circuit court be re- 
versed, and that the case be remanded to that court for the purpose of entering 
judgment in favor of the defendant under rule 27 of this court. 

Watts, C. J., concurs. 


Blease, Stabler, and Carter, JJ., concur in result. 


Stabler, J. (concurring in result). A care fuly study of the record in this 
case does not disclose any evidence tending to show waiver by the insurance com- 
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pany of the forfeiture created, or to show any course of action on its part as will 
estop it to claim the forfeiture under the provisions of the policy. Upon these 
grounds I concur in the result of the opinion. 

Carter, J., concurs. 


HOME MUT. LIFE INS. ASS’N OF BROWNWOOD v. POOL. (No. 7361.) 
Court of Civil Appeals of Texas. Austin. May 1, 1929. 
Rehearing Denied May 22, 1929. 
18 Southwestern Reporter 693. 

INSURANCE—AGENT EMPLOYED BY ASSOCIATION TO WRITE IN- 

SURANCE:FOR MEMBERS AND PERSONS IN GOOD HEALTH, IN- 

VESTIGATING RISKS, COULD SELECT RISKS. 

Agent employed by association to take applications for insurance from mem- 
bers and to take only good risks, making investigations as to that fact, had author- 
ity to determine whether risks were good, and instruction to write only persons 
in good health could not be construed as limitation upon his authority. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 

3. INSURANCE—ASSOCIATION ACCEPTING APPLICATION WHICH 
SHOWED INSURED DID NOT CARRY OTHER INSURANCE WAS 
CHARGED WITH KNOWLEDGE THAT HE WAS NOT MEMBER. 
Where application for beneficiary certificate on its face showed that applicant 

did not carry other life insurance, association accepting application was charged 

with knowledge that applicant was not member of organization, notwithstanding 

instructions to agent to write only members of association. 

(For other cases, see Insurance, Dec. Dig. § 724[1].) 
+, INSURANCE—ASSOCIATION WAS BOUND BY KNOWLEDGE OF 

AGENT AS TO APPLICANT’S HEALTH, AND COULD NOT ASSERT 

INVALIDITY OF BENEFICIARY CERTIFICATE BY VIRTUE OF MIS- 

STATEMENT AS TO HEALTH OF INSURED. 

Mutual benefit association was bound by knowledge of its agent as to health 
of applicant for beneficiary certificate, and could not assert invalidity of certt- 
ficate by virtue of alleged misstatement therein that applicant was in good health, 
in suit on certificate. 

(For other cases, see Insurance, Dec. Dig. § 724[2].) 

Appeal from District Court, San Saba County; J. H. McLean, Judge. 


Action by Mrs. Annie H. Pool against the Home Mutual Life Insurance 
Association of Brownwood. Judgment for plaintiff, and defendant appeals. 
Affirmed. 


McGaugh & Darroch, of Brownwood, and J. Mitch Johnson, of San Saba, 
for appellant. 

N. C. Walker, of San Saba, for appellee. 

McCienvon, C. J. Appellee, as beneficiary, sued appellant, a mutual benefit 
association, upon a certificate issued by appellant upon the life of Gearge M. 
Pool. Appellant’s defense was that assured had falsely stated in his application 
that he was in good health and free from any disease that would prevent him 
from obtaining life insurance, and had warranted the truth of said statement; 
that the application was signed by C. A. Harkey, agent; that Harkey knew of 
the falsity of the statement, and did not disclose that fact to appellant. For 
present purposes, we will assume that this pleading was tantamount to an allega- 
gation of fraud. With reference to Harkey’s agency, appellant alleged that he 
had no authority to solicit and take applications, except that Muse, secretary of 
the association, had stated to Harkey “that, if he, the said Harkey, wrote some 
good risk in his association, and the insured wanted more insurance, that he the 
said Muse would write him in defendant association, but the said C. A. Harkey 
had no authority whatever to take an application for membership of any perscen 
not a member of his association, and had no authority to solicit and take appli- 
cation of any person not in good health whether a member of his association or 
not.” 

Appellee pleaded the agency of Harkey and his authority to bind the com- 
pany with knowledge acquired by him, and asserted Harkey’s knowledge of as 


> 
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sured’s condition of health as an estoppel to assert the invalidity of the cer- 
tificate. [he trial was to a jury upon special issues. The first issue wa: 
whether assured was in good health at the time the application was made. The 
other issues related to Harkey’s agency and whether he acted in good faith 
towards appellant in sending in the application. The jury answered the first 
issue to the effect that Harkey was in good health when the application was 
made, and did not answer the remaining issues because they were instructed 
tu answer them only in case they answered the first in the negative. Appellant ob- 
jected to the submission of all issues, except the first, on the ground that an 
answer to the first either way would settle the case, and the remaining issues 
were not supported by the evidence, and, if answered by the jury, could not 
under the evidence control the case one way or the other. Appellant made 
no request for submission of the issue of fraud or bad faith of Harkey. Up- 
on the jury’s above answer, judgment was for plaintiff for $833. Defendant 
has appealed. 

Three assignments of error are urged as follows: (1) That the verdict 
is contrary to the evidence; (2) that the judgment is contrary to the law; and 
(3) that the court erred in refusing to peremptorily instruct for appellant. 

In the view we take of the case, it is not necessary to determine whether 
the first assignment is entitled under the rules to be considered. 

[1] The issue of Harkey’s fraud or bad faith was a special defense, and, 
since it was not submitted to the jury nor requested by appellant, it was 
waived. We find it unnecessary therefore to determine whether the evidence 
was sufficient to support such defense. 

The record shows that insured was 41 years old in 1926, when he made 
the application. He had been subject to epileptic fits from the time he was 
a very small child. All of the witnesses, including the medical experts, tes- 
tified that his general health was good but for these fits to which he was 
subject. He was employed on a ranch, and performed good service, and there 
were sometimes intervals of two years or more when his malady did not 
give him any trouble. Harkey had lived in the same town and had known 
him from his boyhood, and while he testified he did not personally know he 
had epilepsy, he did know from general report in the community that he was 
subject to these fits. The evidence does not raise any fact issue upon his 
knowledge, except that it was acquired from hearsay. 

The following extracts are taken from the testimony of Muse, appellant’s 
secretary: “Mr. Harkey was not my agent, only in this way. I met Mr. 
Harkey and Mr. Brown sometime after I had organized. I first met Mr. Brown 
and he got after me—let’s exchange policies. I'll take one with you, if you 
will take one with me, and he done the same thing with Mr. Harkey, and I 
told him, if you have a good risk—I want no one but good risks—and I want 
to build this up, and if you have one that wants a little more insurance, you 
can write them in mine, and he said that he wouldn’t take anybody for me 
that he wouldn’t take himself. As to how many applications he ever sent me— 
he sent me that one. I will state to the jury that that is all the authority that 
any person in San Saba County had to write a policy or application for me. 
* * * Mr. Harkey did not have any authority to take an application for 
me from any person not a member of the association that he represented— 
he told me that he wouldn’t. Neither did he have any authority from me or any- 
body connected with my association to take an application from any person 
not in good health. That’s the one thing that I told him I was building on, 
because every time I had a death it cost me twenty-five or thirty members, and 
the less deaths you have the less you pay out of your semi-annual dues. 
* * * T only told Mr. Harkey to send me such applications where he had 
written the person in his company, and the person wanted insurance in another 
company. He could write them in both companies at the same time. I left 
it up to him as to whether or not a person was in good health, and I wanted 
good risks. That’s the only kind that I would take. I left it up to the 
application. I told him that I wanted good risks, and for him to investigate 
that fact. I told him that I wanted no one but good risks.” 

2, 3] This testimony conclusively shows that Harkey had authority, not 
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only to take and send in applications, but to determine whether the risk 
was good, and to investigate the facts in that regard. We do not consider 
the instructions to Harkey that he was only to write those who were members 
of his association and only to write persons in good health as a limitation 
upon his authority. Certainly the latter could not be so construed. In so far 
as the former is concerned, the application upon its face showed that assured 
did not “carry other life insurance,” and therefore charged appellant with 
knowledge that he was not a member of Harkey’s organization. 

[4] Under the authority of Southern Mutual Fire Ins. Co. v. Mazoch Bros. 
(Tex. Civ. App.) 291 S. W. 257 (writ of error dismissed), and the cases therein 
cited, appellant was bound by knowledge of its agent Harkey, and will not be 
heard to assert the invalidity of the policy by virtue of the misstatement al- 
leged. 

The trial court’s judgment is affirmed. 


Affirmed. 


AMERICAN NAT. LIFE INS. CO. v. HICKS. (No. 1853.) 
Court of Civil Appeals of Texas. Beaumont. June 25, 1929. 
Rehearing Denied July 17, 1929. 

19 Southwestern Reporter (2d) 359. 

1 LIMITATION OF ACTIONS—LIMITATION AGAINST ACTION ON 
LIFE INSURANCE POLICY BEGAN TO RUN AFTER EXPIRATION 
OF SEVEN YEARS FROM INSURED’S DISAPPEARANCE (Rev. St. 
1925, art. 5541). ; 

Limitation did not begin to run against action on life insurance policy until 
expiration of seven years prescribed by Rev. St. 1925, art. 5541, after date of in- 
sured’s disappearance. 

(For other cases, see Limitation of Actions, Dec. Dig. § 46[5].) 

2. LIMITATION OF ACTIONS—WHERE BENEFICIARY MADE CLAIM 
SHORTLY AFTER INSURED’S DISAPPEARANCE BUT FACTS DID 
NOT SHOW DEATH WITH REASONABLE CERTAINTY, LIMITA- 
TION BEGAN TO RUN SEVEN YEARS AFTER DISAPPEARANCE 
(Rev. St. 1925, art. 5541). 


Where beneficiary, shortly after insured’s disappearance, made known to 
insurer all facts concerning insured’s disappearance by affidavits and demanded 
payment. of life insurance policy, which was refused, but facts did not show 
death with reasonable certainty, limitation did not begin to run against action 
until expiration of seven-year period prescribed by Rev. St. 1925, art. 5541, 
after date of insured’s disappearance. 

(For other cases, see Limitation of Actions, Dec. Dig. § 46[5].) 


Appeal from District Court, Orange County; W. C. Ramsey, Judge. 

Action by Hattie Hicks against the American National Life Insurance 
Company. From a judgment for plaintiff, defendant appeals. Affirmed. 

Kennerly, Williams, Lee, Hill & Sears, of Houston, for appellant. 

Holland & Cousins, of Beaumont, for appellee. 

O’Quinn, J. Appellee brought this suit against appellant to recover on two 
insurance policies, each for the sum of $1,000, claimed to be due her as bene- 
ficiary, issued by appellant on the life of her husband, Archie Hicks, one on 
February 17, 1919, and the other on September 2, 1920. These policies pro- 
vided that they should be payable to the beneficiary immediately upon receipt 
of due proof of death of the insured. 

Appellee alleged that her husband, said Archie Hicks, disappeared from his 
home on July 6, 1921, under circumstances indicating his death at said time, 
since which time he had never been heard from by her or any other person, 
and that he had been absent and not heard from for a period of more than 
seven years. Appellee further alleged that said policies were in force at the 
time of the disappearance and death of her said husband; that shortly after 
the disappearance of her said husband she made known to appellant all the facts 
as to his disappearance by affidavits in an effort to make due proof of his 
death, as required by the terms of said policies, but that appellant refused to 
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accept said proof and claimed such proof was not made in full requirement of 
the terms of said policies, and that she had not made proof entitling her to 
receive payment-of same; that, after the expiration of seven years from the 
date of the disappearance of her said husband, she again attempted to make 
proof of his death by applying to appellant for blanks upon which to make 
proper proof of death, when appellant waived the making of such proof and 
expressly denied any liability to appellee under said policies. She prayed for 
judgment for the amount of the said policies, and 12 per cent thereon as 
penalty and a reasonable attorney’s fee, which she alleged to be $1,500. 

Appellant answered by general demurrer and general denial, and specially 
denied : 

(a) That the insured was dead, but that he was still living. 

(b) That the premiums on neither of said policies had been paid in accord 
ance with the terms of same, but that same had lapsed and were forfeited for 
nonpayment of premiums, and that neither of said policies was in effect at the 
time of the filing of the suit, or at the alleged time of insured’s death. Ap- 
pellant also pleaded the two and four year statutes of limitation against ap- 
pellee’s asserted cause of action, and other defenses not necessary to mention. 

The case was tried to the court without a jury, and judgment rendered for 
appellee in the sum of $1,370, being for the amount of the second policy, $1,000, 
and $120 as damages or penalty, and $250 attorney’s fees. Motion for a new 
trial was overruled, and the case is before us on appeal. 

At the request of appellant, the court filed his findings of fact and conclu- 
sions of law. They are: 


“Findings of Fact. 
“Archie Hicks died on the 6th day of July, 1921. 
“Prior to his death said Archie Hicks had purchased and paid for Policy 
No. 72122, in the amount of One Thousand Dollars, issued by the American 
National Insurance Company, on the said Archie Hicks, for the benefit of Mrs. 
Hattie Hicks, the plaintiff in this suit, and all premiums and charges due by 
the said Archie Hicks on said policy of insurance up to and including July 6th, 


1921, had been paid on or before the date due. 

“After the death of said Archie Hicks, Mrs. Hattie Hicks, beneficiary in said 
policy, and plaintiff in this suit, within due time, gave proper notice of the 
death of said Archie Hicks, and furnished proof of his death to said American 
National Insurance Company, and made demand on said Company for pay- 
ment of said policy, which demand was by said Company ignored and payment 
thereof refused. 

“This suit was instituted on the 18th day of August, 1928, which date was 
more than seven years after the death of said Archie Hicks. 

“Two Hundred Fifty Dollars is a reasonable attorney’s fee for the institu- 
tion and prosecution of this suit to conclusion. 

“Conclusions of Law. 

“The Statute of Limitation did not begin to run against plaintiff’s cause of 
action on this policy until seven years after July 6th, 1921, and said cause ot 
action was not barred when this suit was filed. 

“The American National Insurance Company is legally obliged to the plain- 
tiff, Mrs. Hattie Hicks, for One Thousand Dollars, the face of said policy, One 
Hundred Twenty Dollars damages for delay, and Two Hundred Fifty Dollars 
Attorney’s fees, with six per cent. interest thereon from the date of Judgment.” 

It was admitted that shortly after her husband’s disappearance appellee did 
make known to appellant all of her known facts concerning her husband’s dis- 
appearance and furnished appellant with affidavits relative thereto, which ap- 
pellant refused to accept as proof of death, and refused to make payment of 
the policy. It was also agreed that $250 was a reasonable attorney’s fee. The 
first policy, dated February 17, 1919, had lapsed for nonpayment of premiums 
at the date of insured’s disappearance, July 6, 1921. The second policy, dated 
September 2, 1921, was in full force and effect at said date. 

The undisputed evidence shows that Archie Hicks, husband of appellee, on 
July 6, 1921, was living with his wife and one child in the city of Orange, 
Tex. He was about 38 years old, and had been married to appellee some nine 
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years. The family relations were happy. He was an attentive affectionate 
husband, and a kind father. He provided reasonably for the comfort and 
happiness of his family. On that date he left his home ostensibly to go to 
see another party in town. He never returned, and has never been heard from 
In tracing him, it was found that he went across the Sabine river to a place at 
the old shipyard (not then in operation) on the Louisiana side where gambling 
was in progress, and there engaged in gambling with cards. He was sociable, 
well liked, and had no bad habits other than he would occasionally drink some 
and gamble. It did not appear that he overindulged in drink. He had no 
known enemies. A witness, who also lived in Orange and who was present 
at the gambling place that night, testified that when he left Hicks was engaged 
with several others in gambling with cards and seemed to be winning—“had 
a good deal of money in front of him, around $150.00 to $180.00 in poker chips.” 
The gambling place was known as Bill Millard’s place, and was frequented by 
some pretty bad characters. Hicks has never been heard of since. 

[1] This is a typical disappearance case. The only question for our deter- 
mination is, When did limitation begin to run? The court found that the in- 
sured was dead, and that he died July 6, 1921, the date of his disappearance. 
The appellant insists that limitation began to run against appellee’s cause of 
action on that date, and therefore the bar was complete long before the insti- 
tution of this suit on August 18, 1928. Appellee contends that as actual proof 
of death could not be made either by positive facts or cogent circumstances prior 
to the lapse of seven years from the date of disappearance, when, under the 
‘statute, article 5541, R. S. 1925, the missing person is by law presumed to be 
dead, limitation did not begin to run until the expiration of the seven years, 
July 6, 1928. As to whether or not the presumption of death arising from seven 
years’ absence unheard from raises any presumption as to the precise date of 
death, there is an irreconcilable conflict of authority. This conflict appears 
in the decisions of our own courts. See Pathfinder v. Johnson (Tex. Civ. 
App.) 168 S. W. 1010; W. O. W. v. Robinson (Tex. Civ. App.) 187 S. W. 215; 
K. of P. v. Wilson (Tex. Civ. App.) 204 S. W. 891; W. O. W. v. Piper a 
Civ. App.) 222 S. W. 649; W. O. W. v. Boden (Tex. Civ. App.) 286 S. W. 330 
However, that conflict is now settled in Texas by our Supreme Court in the 
case of W. O. W. v. Boden, 117 Tex. 229, 1 S. W.(2d) 256. In that case it is 
held that no cause of action accrues until proof of death can be made, and 
that, when suit is filed on a policy for the insured‘s death established by pre- 
sumption from unexplained absence, where commenced within the limitation 
period after the date when presumption of death arose, it is timely. It is 
there said: “The rule of law, as clearly established by the overwhelming weight 
of authority, is that no cause of action accrues until proof of death can be 
made, and that, where the fact of death of the insured person is established 
by presumptions arising from his unexplained absence, a suit commenced within 
the stipulated limitation period after the date when the presumption of his 
death arose, is in time.” 

It is there further held: “The fact of death, after an absence of seven 
years, is fixed by statute; but the time of death must be determined by the 
jury. In this case, the jury determined that Boden died prior to September 
1, 1915, to which date his insurance was in full force and effect. Limitation 
would not have begun to run upon this cause of action until seven years after 
Boden’s disappearance, unless plaintiff had chosen to furnish proof to that time, 
whatever proof she had, and to demand payment of the policy, and thus volun- 
tarily assume the risk involved in attempting to establish by presumption, inde 
pendent of the statute, that Boden was then dead. Until such proof was made 
and delivered to the society, her cause of action did not accrue under the 
policy. The terms of the policy did not fix any period of time within which 
she must have presented such proof of Boden’s death as was available. Until 
she did prepare and present such proof, she could not have maintained a suit, 
and hence limitation did not begin to run until she did present such prooi, 
unless she had delayed presenting same the full seven years. As she did not 
prepare and present such proof until after the expiration of seven years from 
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the time of Boden’s disappearance, limitation did not begin to run on her cause 
of action until the end of that seven-year period. The plaintiff below was not 
legally required to present her proof of her husband’s disappearance and death 
until the expiration of such period of seven years. * * * But the law places 
a limit at that period. Then she must have acted or lost her legal right by 
limitation four years later. She had acted within the required time, by pre- 
senting proof of Boden’s death, and, when refused payment of the policy, has 
filed this suit within the limitation period after her cause of action accrued. 
Thus she had lost none of her legal rights, and, as stated, limitation began 
to run against her cause of action seven years after Boden’s disappearance, and 
not at the date of Boden’s death, as determined by the jury.” 

[2] Appellant insists that this last-quoted holding of the Supreme Court 
sustains its contention that appellee’s cause of action was barred by the four- 
year statute of limitation because shortly after her husband disappeared ap- 
pellee made known to appellant all the facts concerning his disappearance by 
affidavits showing such facts, thus attempting to make “due proof” of his death, 
and demanded payment of the policy, which appellant refused, wherefore limi- 
tation began to run at said time, which was more than four years prior to the 
institution of this suit. We overrule this contention. The statute, article 5541, 
R. S. 1925, was intended to supply the lack of proof of death in just such cases 
as this. Of course, where there are facts or circumstances attending the dis- 
appearance of a person sufficient to show with reasonable certainty, then such 
facts and circumstances may be shown at the time to prove death, but where, 
as in the instant case, there are no facts or circumstances which would reason 
ably and satisfactorily show that the absent person was dead, then the only 
proof of death is by the presumption afforded by the statute, which can only 
be at the end of the seven year period. That appellee, shortly after her hus- 
band’s disappearance, made known to appellant all the facts available to her 
as to her husband’s disappearance, which appellant refused to accept as proof 
ot death, did not take from her the legal right to await the expiration of the statu- 
tory period and then offer same as proof of death, her husband having never 
been heard from in all that time. It is evident that such facts as she had 
at the time she made same known to appellant relative to the disappearance of 
her husband were not proof of his death, and at no time during the seven years 
after his disappearance was she in possession of any fact that would have shown 
his death, hence she was compelled to await the expiration of the statutory 
period, or else defeat her right to recover by instituting legal proceedings when 
she could not make proof otherwise of the insured’s death. We do not believe 
that the court, in the Boden Case, supra, held or intended to hold that where a 
mere offer or attempt; outside of final legal proceedings, to show the circum- 
stances on one’s disappearance as proof of death, is made, same being insufficient 
to show death with any degree of certainty, and which was refused by the 
association, such act precluded the party from awaiting the time when the pre- 
sumption afforded by the statute was available. It would be unreasonable and 
unjust and take from such party the right provided by law. While it is true 
that, in the instant case, appellee did, in a short time after her husband dis- 
appeared, being unable to account for his absence and believing that he was 
dead, offer to appellant such facts and circumstances as were known to her, 
as proof of his death, which appellant refused to accept, and she knowing, as 
she must have known, that the matters shown by her were not sufficient to 
Satisfactorily show the death of her husband, she therefore had to abide the 
time of the ripening of the statute or institute legal proceedings without hope 
of recovery. The law makes no such demand upon one under such conditions, 
and appellee had the right to wait until under the law she could maintain her 
cause of action, for until she could do so her cause of action did not accrue. 
There are two rules of law that apply in disappearance cases in making proof 
of death. One where the facts and circumstances attending the disappearance 
are such that due and satisfactory proof of death can be made by them indepen- 
dent of the statute affording legal presumption of death, in which case limita- 
tion will begin to run from the time such independent proof can be made, for 
the cause of action had then accrued. The other where, as in the instant case. 
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the facts and circumstances attending the disappearance are such that due and 
satisfactory proof of death cannot be made by them, in which case expiration 
of the statutory period must be awaited and limitation will not begin to run 
until the expiration of said period of time, because not until then can legal 
proof of death be made, and until that can be done the cause of action does 
not accrue. The judgment should be affirmed, and it is so ordered. 

Affirmed. 


AMERICAN NAT. INS. CO. v. CASSTEVENS. (No. 12138.) 
Court of Civil Appeals of Texas. Fort Worth. April 20, 1929. 
Rehearing Denied May 18, 1929. 

19 Southwestern Reporter (2d) 434. 

1. INSURANCE—EVIDENCE IN ACTION UPON LIFE POLICY HELD TO 
SUSTAIN FINDING THAT DEATH WAS EFFECTED EXCLUSIVELY 
BY “EXTERNAL, VIOLENT AND ACCIDENTAL MEANS.” 

In action upon life insurance policy, evidence held sufficient to sustain finding 
that insured’s death was result of septicemia, which developed from cut on right 
hand on license plate while attempting to crank automobile, and that death so result- 
ing was within provision of policy conferring benefits for death resulting from 
bodily injury, effected exclusively and wholly by “external, violent and accidental 
means.” 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 

2. INSURANCE—IN ACTION UPON LIFE POLICY, FACTS HELD TO 
SHOW DUE PROOF OF DEATH EFFECTED EXCLUSIVELY BY “EX- 
TERNAL, VIOLENT AND ACCIDENTAL MEANS.” 

In action upon life insurance policy, insurer’s agent’s knowledge of insured’s 
injury and name of physician attending insured, tog:ther with report of physician, 
held sufficient to show compliance with provision in policy requiring due proof 
that insured’s death was caused by bodily injury effected exclusively and wholly by 
“external, violent and accidental means.” 

(For other cases, see Insurance, Dec. Dig. § 665[7].) 

Appeal from District Court, Tarrant County; Bruce Young, Judge. 


Suit by George W. Casstevens against the American National Insurance Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 


Slay, Simon & Shannon, of Fort Worth, for appellant. 

Simpson & Collins and Leo Brewster, all of Fort Worth, for appellee. 

Conner, C. J. This appeal is from a judgment in appellee’s favor upon a life 
insurance policy naming appellee as beneficiary. Among other things not thought 
necessary to detail, the policy provided that in the event the death of the insured 
occurred as the result of bodily injuries effected exclusively and wholly by violent 
and external means, the defendant would pay $2,000 to the beneficiary. The is- 
suance of the policy, its terms, proof of death of the insured, etc., were all proven. 
The only material question presented by appellant’s propositions germane to its 
assignments of error is whether the evidence supports the trial court’s finding that 
the death of the insured, George Cecil Casstevens, was “caused by bodily injury, 
effected exclusively and wholly by external, violent and accidental means.” 

A Mrs. Stephens testified, in substance, that while driving her car she attempted 
to stop for a signal at the intersection of two streets in Fort Worth and killed her 
engine; that appellee, George Cecil Casstevens, the insured, came to her assistance 
and she told him that the starter on the car was locked; that in attempting to crank 
the car he struck his hand and turned faint and held on to the car; that she 
asked him what had happened, and he said that he had cut his hand and that it 
had made him deathly sick; that Dr. Mullenix was called and treated his wound. 

R, E. Tipps, a brother-in-law of the insured, testified that the day after the 
injury was said to have occurred he saw the insured and that his thumb and finger 
were bandaged up; that prior to the injury of insured’s hand his physical condition 
was good; that he observed no boils or anything else the matter with him; that he 
again saw insured about a week later; that he then had his hand bandaged up and 
it was still swollen and looked a little red along the back of his hand and along 
up his arm, and that he held his hand up much of the time and was complaining 
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with the back of his neck, and that he then had something like a boil coming on 
the back of his neck and shoulder; that the part of his neck of which he com- 
plained was on the right side, the same side as the hand he had hurt; that at this 
time he was also complaining of his hand and did not eat much; that he seemed 
to be feeling pretty bad; that witness again saw insured the next evening, and his 
hand was still swollen, and he was complaining of his neck giving him trouble; 
that his hand and arm were pretty red and he was carrying his hand up; that wit- 
ness asked him why he was carrying his hand up, and he replied that it hurt and 
throbbed when he let it down; that on the Monday following, the insured, together 
with Dr. Nifong, went to the Southwestern Hospital, where he died a few days 
thereafter. 

\ brother of the insured, A. B. Casstevens, testified substantially as did the 
witness Tipps. 

Dr. H. D. Nifong testified that he was a physician and surgeon; that he had 
graduated from the State University and the Fort Worth Medical College; that he 
was in France 18 months during the recent war in a base hospital having an es- 
timated capacity of 2,000 beds and where gassed and wounded soldiers were treated; 
that it was his business to constantly observe patients that came in the hospital; 
that they had thousands of cases of “septicemia”; that he had known the insured 
ever since he was born and treated him prior to his death for some five days; that 
upon being called to attend him he was told, in answer to inquiry, that in- 
sured had a week or ten days before hurt his hand and was suffering intensely with 
his neck; that upon first seeing him witness saw that he was desperately sick; that 
he examined his neck and found a small localized abscess or boil on the right side, 
and found his temperature to be 104; that when he first saw insured he was so 
sick that mention was not made of his accident; that when he saw him the next day 
he examined his hand, but paid little attention to it, as he was so “desperately 
sick”; that he again saw him the next day, and his temperature was getting higher 
and he complained more and more of intense pain in his neck and the swelling was 
getting greater; that he had a chill; two chills in less than eight or ten hours, his 
temperature rising to 105, and at his suggestion insured was taken to the hospital; 
that at the hospital Dr. Frank Beall was called in consultation, a blood test was 
taken, and it was found that insured’s case was one of true “septicemia,” or pus 
in the blood; that his temperature and the swelling increased materially, and after 
giving him an anesthetic he operated on his neck, made a large incision, but did 
not find any pus, but that it bled freely. 

We quote the following from Dr. Nifong’s testimony : 

“Beyond all question of a doubt, it was septicemia that caused his death; that 
is what is commonly called blood poison, if you want to use that term. That is 
what it is in every day language—blood poison or infection of the blood stream. 

“T examined this boy’s hand on Saturday afternoon, but I did not pay any at- 
tention to that the first time he came to see me because he was so desperately sick; 
for that reason I did not pay any attention to his hand the first time he came to 
see me; then later on, they called my attention to his hand and I re-dressed it; I 
have forgotten whether there was one finger or two fingers cut; I found a dry scab 
on the wound and some pus underneath the scab; that is, there was localized pus 
under this scab. 

“IT certainly did reach a conclusion as to what caused the septicemia; from the 
history of his case, I am positive the septicemia must have been caused by the lo- 


cal injury. I could see nothing else that could cause it, except the injury on his 
hand. 


“If a man gets an infection in his hand, by what we call the lymphatic circula- 
tion, it goes right to his arm, and by localized infection, it could cause rigidity of 
the neck; it certainly does do that. Everybody has had that experience, I guess. 

_ “WHfen I said I did not pay any attention to his hand, I meant that the in- 
tection had gotten up higher, and he was complaining and his hand was of such 
minor importance at that time. 


“If he got the infection from his hand or finger and it hurt in his neck and 
shoulder, that would be the natural consequence of an infection in the hand; it 
certainly would; that often happens merely from a hang nail or any other injury. 

“I am very positive that the boil on his neck was a secondary cause of his 
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condition; I mean by that that it came from an infection somewhere else; that it 
did not originate there. 

“The infection from his hand, such as he had, would likely and probably pro- 
duce a boil or something on that side; it certainly can and it is done so repeatedly. 

“I feel just as positive as that I am sitting here that the boil was caused from 
the infection in his hand—that that was the primary cause. 

“I think the direct, proximate and primary cause of the blood poison was the 
cut on his hand; I have every reason to believe that was the origin of it. 

“If one sustains a cut on the hand or any part of the body from something 
like a license plate or a piece of tin or metal, that increases the hazard of septice- 
mia; it is a great deal more hazardous than being cut with a clean instrument; a 
license plate is naturally exposed to germ infection and filth from the street and 
leaving a rough jagged cut, it would leave many openings for the infection. In 
the first place, a license plate cannot be clean, to start with, or free from filth, 
and we always figure that the dirt from the street is more dangerous than the dirt 
from the field as a result of the different mixing of contamination; it has manure 
and various pus germs and everything else in it; in other words, a license plate is 
an instrument that is ground in the dirt constantly. 

“Q. In view of your statement that septicemia may be caused by a furuncle or 
this boil in that the infection gets into the blood stream, how do you state that you 
know that this septicemia was caused from the back of his hand and not the boil 
on his neck? A. I think I can explain that. In the first place, the boil that was on 
this boy’s neck was comparatively of small size and from general symptoms—his 
enormously high fever and the chill and perspiration and vomiting and the fainting, 
it would be almost preposterous to say that this small boil on his neck was doing 
that much damage. That is what I mean. He was violently sick when I saw 
him. 

“T don’t knew whether I have seen people die from septicemia just from a 
boil, unless the boil had been interfered with something like squeezing it or break- 
ing it or something like that, and then I suppose it could do so, but as a general 
thing, a boil is not necessarily dangerous. I suppose they often result in septicemia; 
I would not say that they do so quite often because I never saw many such cases. 

“With reference to infection from a pimple, I will say that the infection us- 
ually spreads from the picking of the pimple and not from the pimple; it is fre- 
quently infected by picking it with dirty hands thereby breaking down the wall and 
letting the infection get into the system. 

“T don’t recall whether there was any evidence of this boil having been picked 
or squeezed; I don’t recollect that at all; I could not see any special evidence of 
that. 

“The ordinary boil, unless it is picked or squeezed, hardly ever produced sep- 
ticemia; I am glad that it is very rare that they do. To have a boil, you have 
infection, but not septicemia; it is strictly local infection. 

“When we opened this boil, we did not find any pus because it had gotten away 
from the pus stage; it was an enormous swelling; we did not find any pus there at 
that time. The opening on this occasion went clear down to the boy’s spinal column 
and we didn’t get any pus at all. 

“At that time there was a small amount of pus underneath the scab on his 
hand. It would not take much pus to get an infection from a wound on the hand; 


you can get enough pus in that way to kill you, and it has been done thousands of 
times. 


“Certainly boils are frequently by infection; a man may have syphilis and boils 
will break out on him or diabetes, and more frequently from that than anything 


else; there is no doubt but that any kind of an infection will cause a boil or break 
out. 


“If the septicemia was induced or brought into the blood stream from the boil, 
it would not necessarily follow that you would find a lot of pus in there at the 
time it was lanced.” P 


Dr. Frank Beall, a witness for appellant, gave it as his opinion, in substance, 
that, while possible, it was not probable that the septicemia originated in the wound 
on the hand of the deceased. But on cross-examination he testified, among other 
things, that: 
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“An infection in some part of the body could have produced the abscess; that 
is true. An infection may arise from a particular place without leaving any evi- 
dence of the infection originating there; that is true. In other words, from the 
infection in his hand, the abscess on his neck might have originated there and 
thereby | have produced and resulted in the condition in his head. That is a pos- 
sibility. 


Dr. Hodges McKnight, a witness for appellant, testified on cross—examination 
as follows: 

“As to the possibility of the infection in his hand lodging in some other part of 
his body, such things do occur. It is absolutely possible that you may receive an in- 
fection through a wound on one spot on the body and at some other part of the 
body remote from the seat of the injury, while the place of the origin of the in- 
fection may not show any symptoms of being involved. In other words, a man 
would receive an infection from a wound on his hand and the infection could lodge 


in his brain or at some other place, and upon examination, the hand would be 
found to be practically well. 


“It is a fact that people often die from septicemia, but not necessarily from 
boils. You were talking about boils. A person could die from septicemia produced 
by — pimple on the face. A boil means a certain amount of pus—in other 
words, infection. A pimple is not really a boil, technically speaking, but infection 
can set up from a pimple, just the same as from a boil; it is the mashing of the 
pimple like people ordinarily do that brings on the trouble; that breaks down the 
wall and throws pus into the system. 


“To explain the lymphatic system, I will say that we have blood vessels—ar- 
teries and veins, and the next thing is the lymphatics. When you hurt your finger, 
you first hurt it at the seat of the injury, and in two or three days, your hand 
begins to swell and then it gets up into the arm and finally it gets to the arm pit 
and then the pain gets up into the neck and then down in the region of the heart. 
That is where the infection is carried by the lymphatics; it is quite an extensive 
system, and each one of these carries its own part of it. 

“Dr. Beall was the first doctor to examine this young man when he was brought 
up here to the hospital. We will say that he got to the hospital at about ten or 
even as late as eleven o'clock; he was out somewhere and when he saw this pa- 
tient he had a very high fever; the boy was almost blue and his circulation was 
badly impaired and he was breathing in the neighborhood of forty times a minute, 
when twenty is normal and his pulse was way out of line—how high I don’t 
know and he vomited a number of times before Dr. Beall saw him. When Dr. 
Beall and I first examined him together, we thought there was a possibility of his 
developing pneumonia, on account of his increased respiration and breathing so 
fast and so hard: the pneumonia never did develop, but we thought possibly it 
might 

“From the size of this boil, I did not think it would cause septicemia; it was a 
small insignificant thing, similar to the ordinary boil; we will use the word pimple 
to best indicate the size of the boil; it was not very large at all. 

“IT am of the opinion that this infection came from this boy’s hand into the 
lymphaties, and the lymphatics will carry so much poison without breaking down, 
what I mean by breaking down, forming an abscess; I think it was simply a breaking 
down in the skin from general infection, and I think this boil was just a local 
manifestation of the infection that was already there. That is just my opinion about 
it 

“As to whether it is possible that the infection that caused the septicemia could 
have come right from this pimple or boil, I will answer your question in this boy’s 
case and say, no; if you are speaking of some other case, I will say, yes. 

“Judging from the location of the boil on the neck, it being on the right side 
of the neck, and judgment from the history of the case, as I found it and the fact 
that he was suffering from septicemia, as to what caused the boil, I think it was 
just more of a general breakdown of those glands in his neck from this violent in- 
tection. The septicemia eventually produced the boil. My idea of it is that the 
riginal, moving, primary cause of the septicemia and the boil on his neck and all 
was produced or superinduced by this wound on his hand; no matter whether the 
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boil on his neck aggravated or brought about or produced his death, I think the 
infection first entered from his hand. 

“The infection of the brain in this case would be what you would call a blood 
infection, it is a blood infection in that it involves a blood vessel. 

“This infection of the blood stream gives rise to septicemia because the germs 
are constantly coming out of that one pocket into the general circulation, and that 
makes septimecia, of course. In such a case, the infection in the brain would be 
carried there from some other part of the body. 

“When pus gets into the blood in general circulation, it can go anywhere; 
wherever the blood vessels go, it can go. 

“Infection from a wound such as this man had on his hand could easily have 
gone to the brain or to some other portion of the body. 

“If the patients lasts long enough, the infection of the blood stream is liable 
to produce boils somewhere on the body; that is, if it is not a fulminating sort 
of infection.” 

[1] We conclude that the evidence, viewed in the light most favorable to 
appellee, is amply sufficient to sustain the trial court’s finding that the death of 
insured was the result of septicemia which developed from a cut on his right 
hand on a license plate while attempting to crank an automobile, and that death 
so resulting comes within the provision of the policy under consideration ob- 
ligating the appellant to pay the $2,000, as found by the trial court. It is per- 
haps due appellant that we should notice its further proposition that due proof 
that the death of insured was caused by bodily injuries effected exclusively 
and wholly by external, violent, and accidental means had not been made. Ap- 
pellee objects to this proposition as not germane to any assignment of error 
presented, and we so find the case to be. 


[2] The only assignment of error in which any reference to this question is 
made is the fifth, in which it is urged that the court erred in rendering judg- 
ment “for penalty and attorneys’ fees,” for the reason that the undisputed 
proof showed that plaintiff failed and refused to submit such proof to the 
defendant as was required. Moreover, we do not feel prepared to hold that 
the finding which must be imputed to the judgment of the trial court that the 
proof complied with the requirements of the policy is unsupported. The proof 
questioned consisted of the certificate of Dr. Nifong, which gave the place of the 
insured’s death as at the Southwestern Hospital on August 24, 1927; that the 
disease of which he died was septicemia, confirmed by a blood culture; that 
his last illness was complicated with or induced by a furuncle (boil) on the 
neck, which in turn was complicated “with local wounds on right finger.” 


B. A. Wise testified that he at the time was an agent of appellant insurance 
company, connected with the Fort Worth office; that he went to Mansfield to 
secure proofs of insured’s death and procured the proofs just referred to; that 
he told appellee, after having investigated the case, that the claim department 
did not have evidence enough to support a claim for double indemnity, and 
that he would have to produce “substantial evidence enough to prove that the 
man died from accidental means,” and that the investigation did not so show 
He further testified: 


“I was familiar with the whole case at that time and I investigated it; I made 
the investigation that was required of me to make; I found out that several 
days prior to his death this boy had received a cut and that he had been in the 
hospital and was operated on. I did not find out that he had died from septi- 
cemia or blood poison—I am not familiar with those terms and I would not b 
able to say as to that. I suppose I know what blood poison is, and the state- 
ment of the doctors showed that he died of blood poison, but I didn’t know 
that when I was talking to Mr. Casstevens, the beneficiary under the policy. 
The reports that I had at that time showed that he died of septicemia, and I 
knew what those reports showed,” 


As it seems to us, the knowledge on the part of appellant's agent of the 
wound, of the name of the physicians attending insured at the hospital, coupled 


with the report of Dr. Nifong that the proofs insisted upon, was reasonably 
sufficient. 
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We conclude that all assignments of error must be overruled, and the judg- 
ment affirmed. 


TEXAS MUT. LIFE INS. ASS’N v. WILSON (No. 12172.) 
Court of Civil Appeals of Texas. Fort Worth. June 22, 1929. 
Rehearing Denied July 13, 1929. 
19 Southwestern Reporter (2d) 591. 

1. PLEADING—ALLOWANCE OF AMENDMENT IS DISCRETIONARY 
AND DISCRETION WILL NOT BE DISTURBED ON APPEAL EX- 
CEPT FOR ABUSE (Rev. St. 1925, art. 2001; County and District Court 
Rule 12). 

Allowance of amendment to pleading, under Rev. St. 1925, art. 2001, and 
rule 12 of the rules governing county and district courts, is discretionary with 
the court, especially when cause is called for trial, and will not be disturbed on 
appeal unless discretion has been abused. 

(For other cases, see Pleading, Dec. Dig. § 236[1]. 


2, PPEADING—IF INSURER RELIES ON FALSE STATEMENTS IN AP- 
PLICATION, INSURER SHOULD PLEAD THEM SO BENEFICIARY 
CAN PREPARE PLEADINGS AND SECURE EVIDENCE IN SUPPORT 
THEREOF. ; 

If insurer intended to plead and had evidence to support such pleading, that 
insured, at time of application, falsely answered questions pertaining to health, 
insurer should have pleaded facts upon which it relied in time for beneficiary su- 
ing on policy to prepare her pleadings and secure evidence in support thereof 

(For other cases, see Pleading, Dec. Dig. § 258[2].) 


3. PLEADING—PLAINTIFF IS NOT REQUIRED TO ANSWER IN PLEAD- 
INGS RUMORS OR EVEN STATEMENTS OF PROPOSED DEFENSE, 
BUT MAY RELY ON PLEADING. 

In trial of case, plaintiff is not required to answer in his pleadings rumors 
or even statements of proposed defenses, and he has right to rely on pleadings 
made as to defenses which will be urged at trial. 

(For other cases, see Pleading, Dec. Dig. § 169.) 


4, PLEADING—BENEFICIARY SUING ON POLICY HELD TO HAVE 
RIGHT TO CONLCUDE THAT INSURER DID NOT INTEND TO RELY 
a INSURED’S FALSE ANSWERS TO QUESTIONS IN APPLICA- 

ION. 

Where insurer’s formal answer, on file for more than 30 days, did not allege 
proposed defense referred to in previous letter, that insurer would defend on 
ground that insured had falsely answered questions in application as to condition 
of health, beneficiary had right to conclude that insurer did not intend to rely on 
proposed defense mentioned in letter, which in itself was not sufficient to take 
the place of pleadings to that effect. 

(For other cases, see Pleading, Dec. Dig. § 169.) 


8. INSURANCE—MUTUAL AID INSURANCE COMPANY HAS BURDEN 
TO PROVE THAT AMOUNT COLLECTABLE FROM MEMBERS 


— BE INSUFFICIENT TO PAY AMOUNT DUE UNDER POL- 
Ms 


In suit against mutual aid insurance company, where amount to be paid 
on policy was dependent on assessments collected from members of group, in- 
surer has burden to prove that amount which could be collected from each 
member in good standing would be insufficient to pay amount due under policy. 

(For other cases, see Insurance, Dec. Dig. § 646[8].) 


Appeal from District Court, Jack County, F. O. McKinsey, Judge. 

Suit by Mrs. Zora Alice Wilson against the Texas Mutual Life Insurance 
Association. Judgment for plaintiff, and defendant appeals. Affirmed. 

Trippet, Richey & Sheehy, of Waco, for appellant. 


C. H. Henley, of Jacksboro, and John D. McComb, of Oklahoma City, Okl., 
for appellee. 
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3uck, J. Mrs. Zora Alice Wilson brought suit in the district court of Jack 
county against the Texas Mutual Life Insurance Association of Waco, Tex., 
a private corporation doing business as a mutual aid insurance company. She 
alleged that her former husband, R. Z. Wilson, was insured in the defendant 
company for the maximum amount of $2,500. In this class of insurance com- 
panies the amount to be paid on a policy is dependent on the assessments col- 
lected from its members of the group. If such assessments collected should not 
amount to the maximum stated in the policy, then the beneficiary would only 
be entitled to the amount collected. She alleged that the policy was issued 
on January 26, 1928, and her husband died on April 11, 1928, that her husband 
had paid all the premiums and assessments accrued and due on said policy and 
had complied with the conditions and provisions of said policy, and that, within 
a reasonable time after the death of R. Z. Wilson, she made demand on the 
defendant association for the $2,500 claimed to be due, but that the defendant 
had failed and refused to pay said amount. 

Defendant filed its original answer on August 24, 1928, consisting of a 
general demurrer and a general denial. Counsel for defendant on August 28, 
1928, wrote counsel for plaintiff the following letter: 

“Waco, Texas, August 28, 1928. 
“In Re: Wilson v. Texas Mutual Life Insurance Association. 

“Mr. C. H. Henley, assistant county attorney, Jacksboro, Texas. Dear Sir: 
We received your letter of the 24th relative to the above matter and note that 
you will have the case set down for some time during the term and will notify 
us. 

“We would appreciate it if you can have the matter set for about the fourth 
week of the term instead of the second week, as it will better enable us to 
be ready for trial and besides we have several matters set for hearing during 
the early part of September. 

“Thanking you for your courtesy in this matter. 

“Yours truly, 
“Trippet, Richey & Sheehy.” 

On September 10, 1928, counsel for defendant wrote counsel for plaintiff this 
letter: 

“Waco, Texas, September 10, 1928. 
“In Re: Zora Wilson vs. Texas Mutual Life Insurance Association. 

“Mr. C. H. Henley, Atty. at Law, Jacksboro, Texas. Dear Sir: We have 
your letter of the 5th regarding the above case and advise that we are at 
present engaged in the trial of a case and have been so engaged since last 
Thursday and we do not believe that we will be able to be present to try the 
above case any time this week as we have in addition to the case we are now 
engaged in three cases set for Thursday, September 13, and one of these cases 
is an old case and the first on the docket and it looks like we are going to have 
to try it. 

“Accordingly, if you can arrange to set this case over as far in the term 
as possible, or else have it postponed for this term, we would certainly appre- 
ciate it. 

“Yours truly, 
“Trippet, Richey & Sheehy.” 

On June 13, 1928, the defendant wrote Mrs. Wilson the following letter: 


“June 13, 1928. 
“Mrs. Z. A. Wilson, Jacksboro, Texas. Dear Mrs. Wilson: We are referring 
to a conversation which we had today with Mr. H. L. Livingston, who was in 
your town a few days ago, at which time he informed us that you refused to 


accept the return of premiums under our policy which was issued to your late 
husband, R. Z. Wilson. 


“Mr. Livingston asked that I furnish you with the following information: 
That the policy number 2790 was issued on the life of your late husband under 
date of January 26, 1928. The proofs on this claim show, beyond any question 
of a doubt, that your husband took sick on or about the 11th day of November, 
1927, with the same disease that caused his death on April 11, 1928. 
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“We suggest that before you employ a lawyer to represent you and file 
suit against this association that you advise him correctly of the facts. 

“Mr. Livingston advised me that he exhibited to you the proof signed by 
Dr. Chunn of Electra, Texas, and Dr. Fillmore of your city which shows con- 
clusively that your husband was sick when this policy was issued. 

“Mr. Livingston also advised me that he exhibited to you a letter from 
J. J. Meeks, Secretary of the Odd Fellows Lodge of Jacksboro. Said letter 
showing that your husband was sick on November 15, 1927, until his death. 

“We feel satisfied that if you will put these facts before any lawyer he will 
advise you to accept the return premiums which amount to $21.00, and this 
letter will be your authority to draw on us for $21.00 with the policy attached. 

“If you so desire, we would be very glad to have your attorney visit this 
office in order that we might furnish him our records on this case. 

“Trusting that we may have a reply from you in the near future as to 
what disposition you expect to make of this case, we beg to remain 

“Yours very truly, 
“Texas Mutual Life Insurance Ass’n.” 

The Jack county district court meets the first Monday in March and Sep- 
tember, and the terms continue four weeks. In 1928, the September term of 
the district court convened on September 3d. Tuesday, September 4th, was 
“Appearance Day.’ In response to requests by defendant’s counsel to set the 
case as late as possible in the term, the plaintiff's counsel set the case for trial 
on September 25, 1928. The court adjourned as a matter of law on Saturday 
of that week, September 29th. 

At the time the case was set for trial, and up to September 25th, only 
the original answer of defendant had been filed. Defendant’s counsel, who 
lived at Waco, probably 150 miles from Jacksboro, reached the latter city on 
Monday evening late, after the district clerk’s office had closed. Early Tuesday 
morning, he filed defendant’s first amended answer, which set up allegations 
that the insured at the time of his application for a policy had been asked 
certain questions with reference to his state of health prior to and at the time 
of the application, and whether or not he had certain diseases, and that he 
answered all of such questions in the negative; that the insurance policy con- 
tained this provision: “This insurance is granted in consideration of the appli- 
cation therefor which is hereby made a part of this contract.” 

In this first amended answer, it was alleged that at the time of the appli- 
cation the insured was suffering from uremic poisoning and also arteriosclerosis, 
which is a disease of the heart; that his blood pressure was high; that he was 
under treatment of doctors at said time, and had been treated prior thereto, and 
continued to be treated thereafter up until the time of his death; that said ap- 
plicant knew, or should have known, that said statements were false and untrue 
and that he was not in good health at the time the application was made. 
Therefore defendant pleaded that it was not due the beneficiary of insured the 


amount of the policy, but only the premiums, amounting to $21, which it tendered 
into court. 


Upon learning of the amended answer, couftsel for plaintiff filed a motion 
to strike such answer, and alleged that said answer was filed without leave or 
Permission of the court and was filed too late for the following good reasons, 
to wit: That this suit was filed August 9, 1928, by the plaintiff, and thereafter 
on the same day citation was duly issued to McLennan county, Tex., of which 
Waco is the county seat, and was duly served on the defendant-on August 14, 
1928 ; that on August 24, 1928, the defendant filed its original answer, which 
consisted solely of a general demurrer and a general denial; that at the special 
instance and request of said defendant this plaintiff did not insist upon a trial 
the first week of the September term of court, but passed the same for the 
convenience of defendant until Tuesday, September 25, 1928; that defendant was 
duly notified that said cause. was set down for trial on said last-named date, 
said notice being given to defendant, its attorneys-and agents, by letter, tele- 
phone, and in person; that the September term of court convened on September 
3d, and appearance day was on September 4th, and, notwithstanding the fact 
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that this suit had been filed almost a month before the present term convened, 
the defendant contended itself with filing a general demurrer and general de- 
nial, and on the morning of this date, September 25th, said defendant, without 
asking or securing leave or permission of the court, and without the knowledge 
and consent of plaintiff, filed an instrument purporting to be a first amended 
answer, consisting of some five pages of typewritten matter, which contained, 
in addition to the general demurrer and general denial, four additional and 
long paragraphs of pleading, setting up various and sundry alleged defenses 
not contained in the original answer, and setting up and tendering numerous 
issues not raised or tendered by its original answer; that said answer and ad- 
ditional matter and issues pleaded therein operaies as a surprise to plaintiff 
and constitutes and is a radical departure in pleading by defendant, and same 
should be stricken. 

In answer to the plea to strike the amended answer, the defendant re- 
plied that it was not notified until on or about September 21, 1928, that the 
cause had been set for trial on September 25th; that defendant’s attorney 
thereon prepared this answer on September 22d, and brought said answer to 
Jacksboro, arriving there about 5:30 p. m, September 24th, too late to file the 
same on that day; that the answer was filed on Tuesday morning, September 
25th. Defendant further pleaded that plaintiff was not surprised by reason of 
allegations in defendant’s amended answer, inasmuch as she had been informed 
of such intended defenses in the letter of June 13, 1928, heretofore set out. The 
court struck the answer from the record. Then defendant filed its motion for 
continuance, alleging the absence of the witness Dr. R. §S. Fillmore, who lived 
at Jacksboro, and who was one of the physicians who had treated the insured, 
and by whom the defendant expected to prove the condition of health of the 
insured at the time of the application, and that the insured was at the time 
afflicted with the disease, or diseases, of which he died, some four months later. 
Defendant did not allege that it had caused to be used process for said witness, 
but alleged that said absent witness had promised to be present. The motion 
for continuance was overruled. Thereupon, the trial proceeded, and, a jury 
having been impaneled, the court gave a peremptory instruction for plaintiff in 
the sum of $2,500. 


In due time a motion for new trial was overruled, and the defendant gave 
notice of appeal to this court. 

Opinion. 

Rule 12, in Rules of the Courts, by Harris for County and District Courts, 
is as follows: 

“An amendment may be made by either party, upon leave of the court for 
that purpose, or in vacation, as prescribed by statute—the object of an amend- 
ment, as contradistinguished from a supplemental petition or answer, being to 
add something to, or withdraw something from, that which has been previously 
pleaded, so as to perfect that which is or may be deficient, or to correct that 
which has been incorrectly stated by the party making the amendment.” 

Article 2001, Rev. Civ. St. 1925, reads as follows: 

“Amendments.—Parties may amend their pleadings, file suggestions of death and 
whe representatives parties, make new parties, and file such other pleas as they may 

esire : 


“1, In vacation, by filing such pleas with the ‘clerk of the court in which the suit 
is pending. 

“2. When court is in session, under leave of the court upon such terms as 
ithe court may prescribe before the parties announce ready for trial, and at such time 
as not to operate as a surprise to the opposite party. 

“3. When because of the insufficiency of the pleadings of the successful party, 
the judgment has been arrested or a new trial granted.” 

[1-4] ‘The rule and the statute quoted have been construed many times by our 
courts. It is generally stated and held that, whether or not the trial court grants 
or denies the right to appellant or appellee to amend his pleadings, especially when 
the cause is called for trial, as in this case, is largely a matter of judicial discretion, 
and, unless an appellate court finds that judicial discretion has been abused, it will 
not disturb the action of the trial court in this respect. If the defendant in the in- 
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stant case intended to plead, and have evidence to support such pleading, that the 
insured, at the time he made application for the policy, answered untruthfully 
questions pertaining to his state of health, and as to whether or not he had been 
treated for conditions of health which finally caused his death, such defendant 
should have pleaded the facts upon which it relied in time for the plaintiff to pre- 
pare her pleadings and secure any evidence to support the same. We do not think 
that the letter of Mrs. Wilson from the defendant company was sufficient to apprise 
Mrs. Wilson and her attorneys of the facts which were to be pleaded by defend- 
ant. In the trial of a case, the plaintiff is not required to answer in his pleadings 
rumors or even statements of proposed defenses. He has a right to rely on the 
pleadings made as to the defenses which are going to be urged in the trial of the 
case. Oftefitimes in the preliminary discussion between counsels of both parties, as 
to the proposed allegations in the plaintiff's petition, and the proposed de- 
fenses in the defendant’s answer, allegations are stated which in the final plead- 
ings are not asserted. So in the instant case a statement by the defendant in a 
letter to the beneficiary that they intended to defend the cause by proof that 
her husband had untruthfully stated in the application for the policy that he 
was not affected by any disease of the character of which he died we do not 
believe was sufficient to take the place of pleadings to that effect. For more than 
30 days this formal answer constituted the only answer on file. We think that 
the plaintiff had the right to conclude that the defendant was not going to rely on 
or allege in the trial the statements made by Mrs. Wilson in the letter of June 
13, 1928. 

In Lipscomb v. Perry, 100 Tex, 122, 96 S. W. 1069, 1070, by the Supreme 
Court, it is said: “Before the adoption of the rule as to trial amendments it has 
often been held that there is a limit to the right of amendment, and that a time 
must come in the progress of a cause when the court may properly refuse to 


allow its further exercise. Lewin v. Houston, 8 Tex. 94; Matossy v. Frosh, 9 
Tex. 612; Trammell v. Swan, 25 Tex. 500; Reid v. Allen, 18 Tex. 241. At such time 
the refusal or allowance of an amendment becomes discretionary with the court, 
and the party attacking the exercise of that discretion must show that it has been 
abused to his injury. As we have said, the exception called upon the court to de- 
termine whether or not, after all the time and opportunity contestee had en- 
joyed, after exceptions to his answer had been sustained, and leave granted 
him to amend preparatory to the trial about to begin, which leave legally 
gave him only the right to perfect the pleadings to which exceptions had 
been sustained, contestee should be allowed to add to his defenses already 
made by the introduction of entirely new matter. When the court acted 
it was in the exercise of its sound discretion and the presumption is that 
its action was based upon a due consideration of all of the facts which should 
affect it. The party complaining cannot say that any absolute right of his 
was violated and, therefore, in order to successfully attack the ruling, he must 
show an abuse of the discretion and an injury to him. The burden is not 
upon the opposite party to show affirmatively that the ruling was correct 
because he would have been surprised by the pleading. The rule laid down in 
the decisions referred to is not that the right of amendment exists subject 
to the right of the opposite party to show that the proposed pleading would 
surprise him, but that, in such situation, the matter is subject to the sound 
discretion of the court, the exercise of which may be based, not only on the 
tact that the pleading on its face appears to be calculated to surprise, but 
also on the fact that it may delay the trial and impede the speedy and orderly 
administration of justice and the dispatch of the business of the court. Lewin 
v. Houston, supra. For these reasons it is apparent that in reviewing such a 
ruling the inquiry is not controlled by the fact that, in the exception sustained, 
surprise is not mentioned as the reason why the amendment should be stricken 
out. Had the court permitted the plea to stand, it might be that, because of 
the presumption in favor of the correctness of the ruling, the contestant, 
in order to show an abuse of discretion, and consequent injury to him, would 
be required to make some such matter appear; but the same presumption 
sustains the ruling actually made until abuse of discretion is shown.” 
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See Braxton v. Voyles, 189 S. W. 965, by the Amarillo Court of Civil Ap- 
peals; Bear v. Houston & T. C. Ry. Co. (Tex. Civ. App.) 265 S. W. 246. _ 

[5] After the parties have announced ready and the day of the trial has 
arrived, neither party has the absolute right either to amend his pleadings or 
to hold a court in suspense to enable him to prepare and file pleadings which 
he ought to have previously prepared and filed. Wood v. Young (Tex. Civ. 
App.) 11 $.W.(2d) 369. 

[6] Therefore we are not prepared to hold that the trial court abused his 
sound judicial discretion in sustaining plaintiff below’s motion to strike the 
answer of defendant from the record. 

[7] Nor are we able to say that the trial court erred in orerruling defend- 
ant’s motion for continuance, on account of the absence of witness, Dr. R. S. 
Fillmore. In the first place, there is no showing of diligence or that any pro- 
cess had ever been issued for said witness. In the second place, the evidence 
of Dr. Fillmore would not have been pertinent to the issue made by defendant's 
original answer, but only as to the issue made or attempted to be made by the 
amended pleading, which was stricken out. 

[8] Appellant urges that the trial court erred in peremptorily instructing 
the jury to return a verdict in favor of plaintiff for $2,500 (a) because the 
policy or certificate introduced in evidence by plaintiff upon which she was 
suing shows on its face that defendant is only bound to pay the plaintiff in 
any event the sum of $5 to be collected from each member of said association 
in good standing in class B; (b) there was no showing of the number of 
members in good standing in this class and no proof that would justify the 
court in rendering judgment in the sum of $2,500. 

If there were not sufficient members of the class to which insured belonged, 
when assessed at $5 a member, nobody knew such fact as well as did defendant 
itself. It offered no evidence upon this question, nor did it plead an insufficiency 
of membership in the class to produce at $5 a member the $2,500, the maximum 
amount of the policy. Therefore we overrule this assignment. 

We have carefully considered all the assignments presented by appellant 
and overrule them. 

Judgment of the trial court is affirmed. 
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FIREMAN’S FUND INS. CO. v. HARDIN. (No. 19238.) 
Court of Appeals of Georgia, Division No. 2. July 10, 1929. 
Rehearing Denied Aug. 24, 1929. 

149 Southeastern Reporter 318. 

(Syllabus by the Court.) 


INSURANCE—FIRE INSURER’S FAILURE TO ANSWER INSURED’S 
LETTERS NOTIFYING IT OF LOSS AND REQUESTING BLANKS IF 
ADDITIONAL PROOF WAS DESIRED WAIVED PROOFS OF LOSS 
(CIV. CODE 1910, § 5741). 

The court did not err in overruling the general demurrer, nor in overruling the 
special demurrers, since they amounted to nothing more than an amplification of the 
general demurrer. 

(For other cases, see Insurance, Dec. Dig. § 558[4].) 


Error from Superior Court, Clayton County; John B. Hutcheson, Judge. 

Action by W. C. Hardin against the Fireman’s Fund Insurance Company. 
Judgment for plaintiff, and defendant brings error. Affirmed. 

This was an action on a policy of fire insurance. Exception is taken to the 
failure of the court to dismiss the plaintiff’s petition on general demurrer, and also 
on the court’s failure to sustain certain special grounds of demurrer, It was al- 
leged that the house covered by the policy was destroyed by fire on January 5, 1926. 
The policy contained provisions requiring that, in addition to immediate notice to 
the company of any loss of property insured, the insured should, within 60 days 
after the fire, submit sworn proof of loss containing certain data and information 
prescribed by the terms of the policy. Some of the information and data called 
for by the terms of the policy relative to proof of loss would relate only to policies 
covering stocks of goods and merchandise, but there were other stipulations such 
as would have applicability to proof relating to the kind of property covered by 
the policy in the instant case, to wit, a dwelling house. 

It appears that on January 6, the day after the fire, the insured wrote Luther 
M. King, the local agent of the defendant company, who had issued the policy, the 
following letter: “I have just been informed over the telephone by Mr. J. C. Gibbs, 
of Lovejoy, that my house was lost by fire last night. This is to notify you, and 
trust that you will take the matter up in the usual course with the company you 
represent. Trusting to hear from you soon, I am,” etc. 

Not having had any response to this letter, on January 18, 1926, a letter was 
sent tc the local agent as follows: “Some several days ago I wrote you in regards 
the loss by fire of my house at Lovejoy. You will note that you wrote the policy 
on this house for me, for the Fireman’s Fund Insurance Co. So far I have failed 
to hear anything from you, and am again calling your attention to this matter. I 
trust to hear from you soon. Thanking you, I am,” etc. 

It is alleged by the petition that to the best of the plaintiff’s information and 
belief these letters were transmitted by the local agent to the defendant company. 
The petition further shows that on February 20, 1926 (that is, about two weeks 
before the expiration of the 60 days), the plaintiff wrote the following letter to 
the defendant company itself: “Your local agent Mr. Luther M. King, of Jones- 
boro, has advised me that you are the proper authority to handle my claim on the 
Lovejoy loss. He advises me that he has fulfilled his part in regards the necessary 
papers giving you due notification of the loss of my dwelling there. I have written 
you several letters in this connection, and so far you haven’t even shown me the 
courtesy to answer a single one. In our recent conversation over the telephone by 
long distance you advised me that as soon as the adjustment bureau had passed on 
this case and that you would be glad to take the matter up with me further. I 
understand that you are allowed sixty days in which to make a settlement, but of 
course I am in no particular hurry, and if you desire a little more time, it will be 
all right. If you will send me an authorized blank, I will fill out an affidavit in re- 
gard to the loss of my house at Lovejoy. My local agent here tells me that you are 
to furnish such forms, but if I fail to hear from you I shall consider that I have 
already carried out my part.” 

The petition alleged that no attention was given or response made by the com- 
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pany to any of the plaintiff’s letters. Defendant sought by demurrer to have the 
petition dismissed on the ground that it fails to show that the terms of the contract 
requiring that formal proof of loss be sworn to and furnished to the insurer within 
60 days had been complied with, or that such formal proof had been in any wise 
waived. 

Smith, Hammond & Smith, of Atlanta, for plaintiff in error. 

_ McElreath & Scott, of Atlanta, and O. J. Coogler, of Jonesboro, for defendant 
in error. 

Jenkins, P. J. (after stating the foregoing facts). Counsel for the plaintiff 
in error say in their brief and argument that the “main question for decision may be 
briefly stated as follows: Can the requirements of the policy as to furnishing writ- 
ten sworn proofs of loss be held to be waived by mere silence and inaction on the 
part of the company?” A number of cases from foreign jurisdictions are cited, 
among them, and perhaps the strongest of these cases, being Central City Insurance 
Co. v. Oates, 86 Ala. 558, 6 So. 83, 85, 11 Am. St. Rep. 67. In that case the court 
said: “We Gan find no case, however, where the mere silence of the insurer has been 
construed as a waiver of the presentation of preliminary proofs by the insured, 
where no such proofs, defective or otherwise, have been presented. The policy 
itself is the most solemn notification possible of the imperative prerequisite of fur- 
nishing such proofs. It is there stipulated that they must be furnished as soon as 
possible after the fire, and this stipulation is a standing notice of the requirement. 
It stands to reason that this notice need not be reiterated by the insurer, nor any 
special attention of the assured called to it, unless the particular circumstances of 
the case render it necessary to fair and honest dealing between the parties. And 
the authorities accordingly hold that the mere silence of the underwriter or insurer, 
or his failure to specify the non-production of such preliminary proofs, as an ob- 
jection to the payment of the loss, is not sufficient evidence to justify a jury in in- 
ferring a waiver of their production.” 

It may be frankly stated, at the outset of this opinion, that, in upholding the 
action of the court below in overruling the demurrers, the conclusion has not been 
arrived at without some doubt and difficulty. However, it does not appear that 
the facts in any of the cases cited on behalf of the plaintiff in error present a ques- 
tion such as is made by the present record. As we conceive the question now pre- 
sented, it is not one of whether it is incumbent upon the company to call timely 
attention to any dereliction on the part of the insured growing out of his failure 
to comply with the terms of the policy relative to proofs of loss. To use a portion 
of the language in the Oates Case, the question is whether the particular circum- 
stances of the case rendered it necessary to good faith and fair dealings between 
the parties that the company should have answered the plaintiff’s letters after hav- 
ing been shown by the insured that he was manifestly laboring under a misappre- 
hension as to his duties under the policy, and after having been requested by the 
insured to furnish blank forms for an affidavit of formal proof, if one was in fact 
required, and after being advised by the insured that, if no such blank was fur- 
nished, he would thereby understand that the notice of the loss already received 
by the company would be taken and understood to be sufficient and satisfactory. 
The question is, Did good faith and fair dealing require in the ordinary course of 
business an answer to these letters? Should the company have either furnished or 
refused to furnish the blanks, and at least indicated its unwillingness to accept the 
propriety of the acts of the insured as in conformity to the requirements of the 
policy, rather than take advantage of his manifest ignorance and misunderstanding 
as to the requirements of the policy by ignoring his letters and requests, and silently 
awaiting the expiration of the period when the requirements could be complied 
with? 

Section 5741 of the Civil Code 1910, provides as follows: “In the ordinary 
course of business, when good faith requires an answer, it is the duty of the party 
receiving a letter from the other to answer within a reasonable time. Otherwise 
he is presumed to admit the propriety of the acts mentioned in the letter of his 
correspondent, and to adopt them.” 


It is the contention of counsel for the plaintiff in error that this provision of 


the Code has no application in the present case; their argument being as follows: 
“Under this Code section a failure to answer a letter which good faith required to 
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be answered in the ordinary course of business raises a presumption that by such 
failure to answer the propriety of the acts mentioned in the letter are admitted and 
adopted. Such Code section has no application to contract duties, rights, and ob- 
ligations. A written contract cannot be wiped out of existence in whole or in part 
by such a one-sided transaction as an unanswered letter from one party to the other. 
The essence of all contracts, as well as the modification of all contracts, is a ‘meet- 
ing of the minds.’ A statement by one party met with silence by the other party 
will neither make a contract nor modify one.” 

The idea which seems to be stressed by counsel for the plaintiff in error is 
that there was no obligation resting upon the company to answer the insured’s letter 
“in the ordinary course of business,” but it would seem that, after the insured had 
given notice of the loss to the company’s local agent, and had been informed by 
him that he (the agent) had fulfilled his part in regard to the “necessary papers 
giving the company due notification of the loss of the building,” and had been in- 
formed by the agent that the company would furnish an authorized blank form in 
regard to proof of loss, good faith, and fair dealing, in the ordinary course of 
business, made it incumbent on the company, on being informed of such dealings 
between the insured and its agent, and on being requested to furnish such blank 
form to the insured in the event any such form of proof was required, whether it 
cared to furnish the blank or not, to at least answer the letter of the insured and 
let him know that it was not willing to accept what he or the agent, or he and 
the agent, had previously done as meeting the requirements of the policy in regard 
to proof of loss. To hold that good faith on the part of the company required it 
to thus give recognition to the letters of the insured, which plainly indicated that 
the insured had failed to study with understanding the varied terms of his policy, 
rather than silently take advantage of his helplessness because of his expressed and 
manifest ignorance, and after being informed that such silence would be taken and 
construed to mean that the company was willing to accept what had been done by 
the insured and its local agent as satisfactory, is not to recognize a modification of 
the contract, but rather to recognize a waiver by estoppel of one of the company’s 
contract rights. 


It is true that the facts of the instant case are not altogether similar to those 
set forth in Alston v. Phenix Ins. Co., 100 Ga. 287 (2), 27 S. E. 981; Phenix Ins. 
Co., v. Hart. 112 Ga. 765 (4), 38 S. E. 67; Williams v. Atlas Assurance Co. 22 Ga. 
App. 661 (4), 97 S. E. 91; and Great American Association v, Jenkins, 11 Ga. 
App. 784 (2), 76S. E. 159. In those cases the proof submitted as in compliance with 
the policy was altogether inadequate, but there was an attempt to comply with the 
terms of the policy as regards formal proof after notice. The rulings in those 
cases were, in substance, that the reception and retention by the insurer, without 
objection, of inadequate proofs of loss, is a waiver of the right to set up that they 
failed in any particular to comply with the requirements of the policy. 
In the instant case the insured notified both the local agent and 
the company of the loss. He notified the company that the agent had 
notified him that he (the agent) had “fulfilled his part in regards 
the necessary papers giving you due notification of the loss.’ The company was 
further notified that the insured understood that he had fulfilled and complied with 
all of the duties resting upon, him, and that, if he was mistaken in that respect, he 
would depend upon hearing from the company to that effect, and requested the 
company to furnish blanks in the event any additional proof was desired. There is 
no reason in law why the company could not be held to have waived all proof of 
loss just as completely as it could be held to have waived defects and deficiencies 
in the proof of loss. The principle in each case is the same. In our opinion the 
insurer should not be allowed to take advantage of the plaintiff’s plain and manifest 
ignorance governing the voluminous terms of the printed contract by refusing to 
answer his letters, especially so when it is shown that the company was specifically 
informed that its continued failure to answer would be construed to mean that 
nothing further was required. 

Judgment affirmed. 


Stephens and Bell, JJ., concur. 
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HUDSON MFG. CO. v. NEW YORK UNDERWRITERS’ INS. CO. et al. 
Circuit Court of a Circuit. June 7, 1929. 
o. 410 
33 Federal Reporter (2d) 460. 

INSURANCE—RIDER OF “FIRE INSURANCE” POLICY LIMITING RE- 
COVERY FOR BUSINESS LOSS TO PER DIEM BASIS DURING SUS- 
PENSION OF BUSINESS HELD VALID AND ENFORCEABLE (St. 
Wis. 1927, §§ 203.06, subsecs. 1, 2, 203.21, 203.22, 203.32). 

Provisions in rider attached to standard form fire insurance policy providing 
for ascertainment of loss of business during partial or total suspenson duc 
to fire on per diem basis held valid and enforceable; insurance against loss of 
rent and loss resulting from interruption of business or manufacture not be- 
ing “fire insurance,” as that term is usually understood, and St. Wis. 1927, §§ 
203.06, subsecs. 1, 2, 203.21, 203.22, 203.32, containing no limitation on terms and 
conditions of clauses written to effect such insurance. 


(For other cases, see Insurance, Dec. Dig. § 133[1].) 


Appeal from the District Court of the United States for the Eastern Dist- 
rict of Wisconsin. 


Action by the Hudson Manufacturing Company, a corporation, against 
the New York Underwriters’ Insurance Company and others. From a judgment 
for plaintiff in unsatisfactory amount, plaintiff appeals. Affirmed. 


Harry H. Hageman, of St. Paul, Minn., for appellant. 


James D. Shaw, of Milwaukee, Wis., for appellees. 

Before Alschuler and Page, Circuit Judges, and Luse, District Judge. 

Pace, Circuit Judge. Appellant’s sole contention is that the method of fixing 
the loss, as provided in clauses 2 and 3 of section III of the rider attached to 
the insurance policies sued on, is illegal, because of the provisions of the Wis- 
consin statutes. 

Following the space at the top for the insertion of the name of the com- 
pany issuing the policy, the face of the Wisconsin standard fire insurance policy 
reads (Wis. Stats. 1927, p. 1652): 

“Amount $————- Rate ————— Premium $———— 

“In consideration of the Stipulations herein named and of ———— dollars 
Premium Does Insure —-—————————:and legal representatives, to the ex- 
tent of the actual cash value (ascertained with proper deductions for deprecia- 
tion) of the property at the time of loss or.damage, but not exceeding the 
amount which it would cost to repair or replace the same with material of 
like kind and quality within a reasonable time after such loss or damage, with- 
out allowance for any increased cost of repair or reconstruction by reason of 
any ordinance or law regulating construction or repair and without compensa- 
tion for loss resulting from interruption of business or manufacture, for the 
term of * * * against all direct loss and damage by fire and by removal 
from premises endangered by fire, except as herein provided, to an amount 
not exceeding Dollars, to the following described property while lo- 
cated and contained as described herein, or pro rata for five days at each proper 
place to which any of the property shall necessarily be removed for preserva- 
tion from fire, but not elsewhere, to wit: 

[Space for description of property.] 

“This policy is made and accepted subject to the foregoing stipulations 
and conditions, and to the stipulations and conditions printed on the back hereof, 
which are hereby made a part of this policy, together with such other provisions, 
stipulations and conditions as may be endorsed hereon or added hereto as here- 
in provided.” ; 

For the purpose of covering loss consequent upon the interruption of use 
and occupation, the five appellees (defendants) used the standard form, but, 
instead of describing the property in the “Space for description of property,” 
attached a so-called rider, which, so far as material, reads as follows: 

“The conditions of this contract are that if the building” (describing ap- 
pellant’s [plaintiff's] factory at Oshkosh, Wisconsin) “be destroyed or damaged 
by fire occurring during the term of this policy so as to necessitate a total or 
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partial suspension of business, this company shall be liable under this policy 
’ for the actual loss sustained, consisting of: 

“I. Net profits on the business which is thereby prevented; 

“II. Such fixed charges and expenses as must necessarily continue during 
a total or partial suspension of business to the extent only that such fixed 
charges and expenses would have been earned had no fire occurred; 

“III. Such expenses as are necessarily incurred for the purpose of reducing 
the loss under this policy; for not exceeding such length of time, commencing 
with the date of the fire and not limited by the date of expiration of this 
policy, as shall be required with the exercise of due diligence and dispatch to 
rebuild, repair or replace such part of said building(s) and machinery and 
equipment and raw stock Insert here ‘and raw stock’ if liability due to damage 
to or destruction of raw stock is included) as may be destroyed or damaged 
subject to the following conditions and limits, to wit: 

“(2). Total Suspension Clause: The per diem liability under this policy 
during the time of total suspension of business of all the properties described 
herein shall be limited to the ‘Actual Loss Sustained,’ not exceeding 1/300 of 
the amount of this policy for each business day of such suspension, except that 
in the case of business being operated on Sunday and/or holidays, in which 
event the said per diem liability shall not exceed 1/365 of the amount of this 
policy for each business day of such suspension, due consideration in either 
case being given to the experience of the business before the fire and the probable 
experience thereafter. 


(3). Partial Suspension Clause: * * * (Is on same basis as ‘(2). Total 
Suspension Clause’).” ; 

Under the provisions on the back of the standard form and of paragraph 
12 of the rider in question, appraisers were appointed, and they found the number 
of days of total suspension and of partial suspension, and found the total loss 
to be $32,959.94, figured on the basis of an actual daily loss of $278.86. The 
appraisers did not consider or find the amount of the loss figured on the basis 
of clauses 2 and 3 of the rider in question. Contending for the $32,959.94, 
found by the appraisers, plaintiff moved for a judgment therefor upon the 
pleadings. Contending for the amount shown to be due when figured in ac- 
cordance with the terms of clauses 2 and 3 of the rider, defendants moved for 
a judgment on that theory, and judgment was rendered accordingly for a sum 
aggregating $17,730. 

Section 203.06 of the Wisconsin Statutes of 1927 (page 1653) provides by 
subsection 1 thereof: 

“Standard Policy Exclusive—Exceptions. (1) No fire insurance company, cor- 
poration or association, except township mutual insurance companies, their 
officers or agents, shall make, issue, use or deliver for use any fire insurance 
policy on property in this state, other than such as shall conform in all par- 
ticulars as to blanks, size of type, context, provisions, agreements and conditions 
with the printed forms of contract or policy so filed in the office of the com- 
missioner of insurance as provided for in Sections 203.01 and 203.02 to 203.08, all 
inclusive, and no other or different provision, agreement, condition or clause 
shall in any manner be made a part of said contract or policy, or be indorsed 
thereon or delivered therewith except as follows, to wit.” (The exceptions are not 
here material.) 

Subsection 2 provides: 


“(2) Printed or written forms of description and specifications or schedules 
of the property covered by any particular policy, and any other matter necessary 
to clearly express all the facts and conditions of insurance on any particular 
tisk (which facts or conditions shall in no case be inconsistent with or a 
waiver of any of the provisions or conditions of the standard policy herein 
provided for), may be written upon or attached or appended to any policy 
issued on property in this state. Nothing in this section shall be construed 
as prohibiting the attachment of said policy of a clause or clauses insuring 
against any other risk or risks authorized by subsection (3) of section 201.05 
to be embraced in the same policy with fire, or against consequential loss or 
damage including loss of rents, leasehold interests, profits or commission or 
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loss ‘resulting from interruption of business or manufacture due to any or all 
of the risks insured against.” 

It is urged that, because of the provision in section 203.21 of the Wisconsin 
Statutes (page 1659), appellee had no right to limit its liability below the amount 
written in the policy. That section provides: 

“Whenever any policy of insurance is written to insure real property and the 
property insured is wholly destroyed, * * * the amount of the insurance written in 
such policy shall be taken conclusively to be the true value of the property when 
insured and the true amount of loss and measure of damages when destroyed.” 

Concerning this, it seems enough to say: The policy did not insure real prop- 
erty; by the very nature of the policy, the real property therein described could not 
have been intended to and could not be the measure of appellee’s liability. 

It is likewise urged that, because of the undisputed averment in the complaint 
that plaintiff paid for the insurance the “full and regular bureau rate, without any 
reduction whatever, fixed and allowed and then in force within the state of Wis- 
consin,” the policy in question cannot be considered as coming within the provisions 
of section 203.22 of the Wisconsin Statutes (page 1659) with reference to coinsur- 
ance: 

“Except as otherwise provided by law, no fire insurance company shall issue 
any policy in this state containing any provision limiting the amount to be paid in 
case of loss below the actual cash value of the property, if within the amount for 
which the premium is paid, unless, at the option of the insured, a reduced rate shall 
be given for the use of a coinsurance clause made a part of the policy. The rate 
for the insurance, with and without the coinsurance clause, shall be specified upon 
every policy.” 

Defendants have not contended that it does. 

Referring to subsection 1 of section 203.06, supra, we find the provision is that 
“no fire insurance company * * * shall * * * issue * * * any fire insurance policy 
on property in this state, other than,” etc. 

Referring to the standard form, which is the state’s interpretation of the mean- 
ing of that subsection, it appears therefrom that the settlement for the loss there- 
under is to be “without compensation for loss resulting from interruption of busi- 
ness or manufacture,” and it is to cover direct loss from damage by fire and by re- 
moval from premises endangered by fire. So we find that that which defendants 
here insured against, namely, loss resulting from interruption of business and manu- 
facture, is specifically excluded from the provisions of the standard policy. 

In subsection 2 of section 203.06, “the attachment of said policy of a clause or 
clauses,” is an express provision that nothing in the Insurance Act is intended to 
prevent fire insurance companies from issuing insurance policies against “consequen- 
tial loss or damage * * * resulting from interruption of business or manufacture,” 
or from adding to the standard form such clause or clauses as would make effect- 
ive that kind of insurance. 

Insurance against loss of rent and loss resulting from interruption of business 
or manufacture is not “fire insurance” as that term is usually used and understood, 
and we are of opinion that there is nothing in the Wisconsin statutes that is intended 
to be a limitation upon the terms and conditions of the clauses written to effect 
such insurance. 

It is urged by plaintiff that, because in an earlier amendment to subsection 2 
of section 203.06 the words used were “a clause or agreement,” instead of the words 
in the present statute “a clause or clauses,” it was intended by the latest amendment 
to narrow the right of companies so that they could only insure by attaching “clau- 
ses.” but could not insure by attaching an “agreement.” We find no other pro- 
vision in the statute relating to such insurance, so that, if it is to be written at all, 
it must be by a clause or clauses that amount to an agreement; otherwise there 
would be no obligation on the part of the insurance company. 


What is meant by the averment in the complaint that plaintiff paid the full 
and regular bureau rate fixed and allowed and then in force within the state of 
Wisconsin is in no way explained. In 1917, to eliminate the confusion then existing 
in fire insurance rates, insurance companies were required, among other things, to 
become members of a rating bureau in the manner provided by statute. Section 
203.32, Wisconsin Stats. p. 1661. The insurance commissioner of the state of Wis- 
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consin has the power to fix and maintain a reasonable and nondiscriminatory rate. 
Hobbins v. Hannan, 186 Wis, 284, 292, 202 N. W. 800. It appears that the whole 
matter of rate making in the state of Wisconsin and the matter of riders, issued 
by ratemaking bureaus, are under the general control and direction of the insur- 
ance commissioner. State v. Whitman, 196 Wis. 472, 220 N. W. 929. It seems 
clear, therefore, that the riders used, as attached to this policy, must have been 
submitted to the insurance commissioner, and that the rate of insurance, which 
it is alleged was charged and paid, must have likewise been approved by him. 
This does not mean that, if the riders used in this case were actually prohibited by 
the insurance law of Wisconsin, the approval of the commissioner would make 
them legal, but it does indicate that the rate, which it is averred plaintiff paid, was 
a rate for the undertaking of the company, made in accordance with the provisions 
of the riders in question. 

Plaintiff relies very strongly upon the cases of Heim v. American Alliance Ins. 
Co., 147 Minn. 283, 180 N. W. 225, 1022, and Brecher Furn. Co. v. Firemen’s Ins. 
Co., 154 Minn. 446, 191 N. W. 912. 

The Heim policy insured against loss of rents, and it was provided that the 
liability should be “determined by the time it would require to put the premises in 
tenantable condition.” ‘The Minnesota court stated the question before it to be: 

“May a fire insurance company insert in a standard policy a clause not speci- 
fically authorized by statute, providing for a method of determining liability which 
results in limiting the recovery to less than the actual loss, and less, also, than the 
insurance purchased ?” 

Repairs caused by the fire could have been made in six weeks, but, because of a 
city ordinance, the building could not be repaired at all. The Minnesota statute 
provided : 

“No fire company shall issue on property in this state any policy other than the 
standard form herein set forth * * * and no condition, stipulation or term other 
than those therein provided for whether as to * * * limitation * * * or otherwise 
shall be valid if inserted in any such policy, except as follows: * * * It may print 
or use in its policy printed forms for insurance against loss of rents and rental 
values, leaseholds of buildings, use and occupancy.” Gen. St. Minn. 1913, § 3318. 

The effect of that decision seems to be that, since plaintiff lost in rents $1,600, 
the face amount of the policy, the defendant could not limit its obligation to pay the 
full amount, even though the larger portion of the loss was due to the fact that 
the plaintiff was by the ordinance prevented from rebuilding. 

In the Brecher Case, there was a similar provision for fixing the amount of the 
loss, but the insured’ could not rebuild, because conditions arose which authorized 
the landlord to cancel, and he did cancel, the insured’s lease. The Minnesota 
statute provides that “no fire company shall issue on property in this state any policy 
other than the standard form,” etc. The Wisconsin statute is: 

“No fire insurance company * * * shall * * * issue, * * * any fire insur- 
ance policy on property in this state,” etc. Section 203.06, subsec. 1, supra. 

One statute says there shall be no policy, and the other no fire insurance policy. 
In the Minnesota statute, the provision is that a company may print or use in its 
policy printed forms for insurance against loss of rents, etc. The provision of the 
Wisconsin statute is that: 

“Nothing in this section shall be construed as prohibiting the attachment of 
said policy of a clause or clauses insuring against * * * consequential loss or dam- 
age including loss of rents, leasehold interests, profits or commission or loss resulting 


from interruption of business or manufacture due to any or all of the risks insured 
against.” 


__ It seems to us that there is a material difference between a statute which pro- 
vides that an insurance company may not use any other policy, but that it may print 
or use in the standard form certain provisions, and a statute which says that the 
company may not issue any other fire insurance policy, except on the standard 
form, but that nothing shall be construed to prohibit an attachment to the policy 
of clauses insuring against specified risks that are consequential but not direct fire 


losses. As noted, in the Heim Case, supra, most of the damage arose out of the 


fact that the rebuilding was prevented by some charter or ordinance provision 
of the city of St. Paul, or by reason of orders of the public authorities. In the 
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Wisconsin standard form, it is expressly provided that, in exercising its right to re- 
pair, the cost thereof shall not be increased “by reason of any ordinance or law re- 
gulating construction or repair.” 

In California Ins. Co. v. Union Compress Co., 133 U. S. 387, 415, 10 S. Ct. 365, 
371, 372 (33 L. Ed. 730), the Supreme Court said: 

“As to the * * * point taken in regard to the words of the policy, ‘direct loss 
or damage by fire,’ the reply is, that those words mean loss or damage occurring 
directly from fire as the destroying agency. * * *” 

That definition was adopted by the Circuit Court of Appeals of the Sixth 
Circuit in Nelson v. Continental Ins. Co., 182 F. 783, 787, 31 L. R. A. (N. S.) 598. 
The Supreme Court of Minnesota, in Ermentrout v. Girard Fire, etc., Co., 63 Minn. 
308, 65 N. W. 635, 30 L. R. A. 346, 56 Am. St. Rep. 481, takes issue with the holding 
in the California Insurance Case, supra, yet we think it perfectly clear that, when the 
state of Wisconsin provided in the standard form that the liability should be for 
direct loss by fire, and in the act, upon which the form was based, that clauses in- 
suring against consequential loss for interruption of business, etc., it must have been 
intended that the latter were not losses that would come under or within the stan- 
dard form of policy described. 

Judgment is affirmed. 

ST. PAUL FIRE & MARINE INS. CO. v. ELDRACHER et al. 
Circuit Court of Appeals, Eighth Circuit. July 3, 1929. 
No. 8367. 
33 Federal Reporter (2d) 675. 
1. INSURANCE—AUTHORIZATION OF BOTH ARBITRATORS AND AP- 

PRAISERS IS BINDING AS CONTRACT. 

Authorization of both arbitrators and appraisers is binding on parties as 
contract, though there is marked difference between arbitration and appraise- 
ment in scope of submission and in procedure. 

(For other cases, see Insurance, Dec. Dig. § 570. 


2. INSURANCE—EVERY REASONABLE PRESUMPTION MUST BE 
ACCORDED AWARD OF APPRAISERS. 


When award has been made by appraisers in compliance with terms of sub- 
mission of amount of loss under policy, every reasonable presumption must be 
indulged in favor of award, and judicial finding of its invalidity cannot be made 
without clear proof from qualified witnesses that award was made without 
authority or as result of fraud or mistake or of misfeasance or malfeasance of 
appraisers. 

(For other cases, see Insurance, Dec. Dig. § 574[7].) 


3. INSURANCE—AWARD IS VOID TO EXTENT THAT APPRAISERS 
EXCEED AUTHORITY, AND IS WHOLLY VOID IF THEY FAIL TO 
PASS ON MATTERS WITHIN SUBMISSION. 


If appraisers appointed to determine value of property insured and damage 
caused thereto by fire went beyond terms of submission, award would be void 
to that extent, and would be wholly void if they entirely failed to pass on 
matters included within submission. 

(For other cases, see Insurance, Dec. Dig. § 574[1].) 


4. INSURANCE—IN ACTION ON FIRE POLICIES, APPRAISER’S TESTI- 
MONY THAT HE AND ASSOCIATE MADE AWARD OF VALUE OF 
PROPERTY AND LOSS MERELY AS FIXING ACCEPTABLE BASIS 


FOR SETTLEMENT WAS ADMISSIBLE, AND SUCH CIRCUMSTAN- 
CES AVOIDED AWARD. 


In action on fire policies following submission to appraisers of question of 
walue of property and damage thereto by fire, it was not error to admit testimony 
of one of appraisers that he and other appraiser failed to agree on‘ sound value 
of property or damage, but fixed award as acceptable basis for settlement between 
parties; and under such circumstances, there was abandonment of any effort to 
comply with authority conferred on appraisers, and award was void. 


(For other cases, see Insurance, Dec. Dig, § 574[1, 7].) 
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6. INSURANCE—OWNERS HELD NOT ESTOPPED TO CLAIM TOTAL, 
FIRE LOSS BY USE OF RUINS IN RECONSTRUCTION OF BUILD- 
ING UNDER SAFETY ORDINANCE. 

Owners of building held not estopped to claim total loss thereof under fire 
policies by fact that they through agent, obtained permit to remodel and 
reconstruct building under safety ordinance providing that no building shall be 
altered or built upon until examined by building commissioner and found to be 
in safe condition, since owners had alternative of removing ruins or putting 
them in safe condition. 


(For other cases, see Insurance, Dec. Dig. § 493. 


8. INSURANCE—FINDING OF TOTAL LOSS UNDER FIRE POLICIES 

HELD JUSTIFIED UNDER CONFLICTING EVIDENCE AS TO VALUE 

OF RUINS USED IN RECONSTRUCTION. 

In action on fire policies containing clause whereby insured was made 
coinsurer in case property was not insured up to its full cash value, finding of 
jury that there was total loss rendering defendant liable for face value of policies, 
held justified, where evidence was conflicting as to whether parts of old build- 
ing which were used for reconstruction purposes were of value. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


9. INSURANCE—INSURED COULD NOT RECOVER PENALTY AND 
ATTORNEY’S FEES, IN ACTION ON FIRE POLICIES, WHERE 
INSURED ACQUIESCED IN APPRAISEMENT, AND USED PARTS 
OF OLD BUILDING. 

Where insured acquiesced in appraisement, and reconstructed building, using 
part of old building, and contended that coinsurance clause in policy was void, 
insurance company’s refusal to pay full amount of policies covering fire loss was 
not vexatious, and insured, as matter of law, was not entitled to recover penalty 
and attorney’s fee. 

(For other cases, see Insurance, Dec. Dig. § 602.) 

Appeal from the District Court of the United State for the Eastern District 
of Missouri; Charles B. Davis, Judge. 

Action by Rudolph Eldracher and another against the St. Paul Fire & Marine 
Insurance Company. Judgment for plaintiffs, and defendant appeals. Affirmed on 
condition of remittitur. 

William R. Gilbert and Henry Davis, both of St. Louis, Mo. (Bryan, Williams 
& ee and Anderson, Gilbert & Wolfort, all of St. Louis, Mo., on the brief), for 
appellant. 

P. H. Cullen and Raymond S. Davis, both of St. Louis, Mo. (Abbott, Fauntle- 
roy, Cullen & Edwards, of St. Louis, Mo., on the brief), for appellees. 

Before Lewis, Circuit Judge, and Woodrough and McDermott, District Judges. 

Lewis, Circuit Judge. This action was brought August 27, 1926, by Rudolph 
and Anna Maria Eldracher to recover the full amounts named in three fire insur-— 
ance policies, $20,000. The policies were issued by defendant, appellant here, to 
Drozda Real Estate Co., a Missouri corporation, on property which that company 
ownk d in the City of St. Louis, to wit: 

_ “The two and three story composition roof brick building, including founda- 

tions, plumbing, electrical wiring and stationary heating, lighting and ventilating ap- 

paratus and fixtures therein; also all permanent fixtures, stationary scales and el- 
evators, belonging to and constituting a part of said building; occupied as hotel, 
mercantile and dwelling situated 4101-09 Manchester Ave., and 4100-12 Chouteau 

Ave., City of St. Louis, Missouri.” 

The policies bound the insurer to indemnify the insured, to the extent of the 
actual cash value of the property, against all direct loss and damage by fire. Each 
policy contained a coinsurance clause “that the assured shall at all times maintain 
insurance on each item of property insured by th‘s policy to the extent of at least one 
hundred per cent. (100%) of the actual cash value thereof, and that failing to do 
so, the assured shall be a coinsurer to the extent of such deficit, and in that event 
shall bear his, her, or their proportion of the loss.” Each policy also contained a 
clause to the effect that if the insured and insurer should fail to agree as to the 
amount of loss or damage, each should appoint an appraiser, they should select an 
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umpire, and the appraisers should then appraise the loss and damage, stating 
separately sound value and loss or damage, and failing to agree, submit their dif- 
ferences only to the umpire; and that an award in writing so itemized of any two 
should determine the amount of sound value and loss or damage. On March 1, 
1926, the Drozda Company conveyed the property insured to the Eldrachers and the 
policies were assigned to them with the insurer’s consent. A fire occurred nine days 
thereafter which appellees claim caused a total loss. 

The complaint contains three counts, one on each policy, and each count al- 
leges that on March 9, 1926 the insured property was damaged or destroyed by fire, 
that the amount of direct loss and damage by said fire to said building and articles 
described in said policy amounted in the aggregate to $70,000; that the actual cash 
value of said building and articles covered by said insurance policy amounted at 
the time of said loss to $70,000; that plaintiffs were permitted to carry, under the 
terms of said policy, and did carry other fire insurance upon said property in the 
aggregate of $70,000, as the face value of such total insurance; that said policy 
of insurance provided, among other things, that defendant should not be liable 
under said policy for a greater proportion of any loss on the property described 
therein than the amount thereby insured should bear to the whole insurance cover- 
ing such property. Defendant admitted in its answer that the property was dam- 
aged by fire on March 9, 1926, but denied that the building was destroyed; ad- 
mitted that the amount of damage by fire was $70,000 but denied that the actual 
cash value of the property covered was $70,000 and stated that its actual cash 
value at the time of loss was at least $100,000. Under the Missouri valued policy 
statute defendant could not deny the property was worth as much as the total in- 
surance on it. The answer further pleaded compliance with the Missouri statute 
in issuing the policies with coinsurance clauses and that on account thereof the 
insured was given a reduced premium charge, as the statutes required, and that 
insured voluntarily chose the policies with the coinsurance clause on account of 
the reduced rate and obtained the benefit of said rate. It alleged that after the 
fire the plaintiffs applied to the proper city authorities in compliance with the 
city ordinances for a permit to reconstruct said building, with alterations, and to 
use the foundation, standing brick walls, and a large part of the iron and steel 
that was in the building at the time of the fire; that they obtained the permit and 
used the foundation, walls, and other materials which was in good and safe con- 
dition and proper to be used in said alteration and reconstruction, and that their 
value exceeded the sum of $30,000. Thereon it is alleged plaintiffs are estoppel 
to claim the parts used were not in good and sound condition for use in reconstruc- 
tion. The answer also set up the appointment of two appraisers, one by each of 
the parties, on March 13, 1926, that this insurer, and all other insurers of the 
property, made written demand for appraisers and therein notified the insured that 
they had selected Bertram Amber as their appraiser, and requested insured to 
appoint their appraiser, and the latter selected C. B. McCormack. These two 
selected and in writing appointed an umpire. According to these writings the ap- 
praisers were to state separately sound value and damage. Later and on June 15, 
1926, the two appraisers made their award in writing as follows: 

“Award 
“To the parties in interest: 

“We have carefully examined the premises and remains of the property in- 
volved, in accordance with our appointment, and have determined the sound value 
and loss and damage to be as follows: 

“Sound value $100,000 Loss and. damage $74,127.43 

“Witness our hands this 15th day of June, 1926. Bertram Amber, 

i “Chas. B. McCormack, 


‘ “Appraisers.” 

And this award so made is pleaded in bar. [1-3] Plaintiffs replied to the plea, 
challenging the validity of the award. The reply alleged favoritism of both ap- 
praisers to the insurer, appointments of both appraisers in many other cases by 
insurers for the rendition of like services, misrepresentations to insured by Mc- 
Cormack for the purpose of obtaining his appointment, misconduct on the part of 
the appraisers in making the appraisement, a serious mistake of fact on which the 
award was in part based, and that the award did not express the judgment of the 
appraisers, but was made solely for the purpose and in the belief that it would be 
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acceptable to both parties as a basis for settlement. This equitable issue was heard 
and determined by the court without a jury, and on the facts adduced the court 
vacated and set aside the award. The conclusion of the court, amply sustained by 
the testimony, was that the appraisers were not able to agree on either item in 
their report and arbitrarily fixed those sums as the basis on which the loss could 
be settled, in the belief that both parties would be satisfied. Over defendant’s 
objection and exception the court permitted plaintiffs to use McCormack as a 
witness to sustain their allegations that the award was void. This ruling is as- 
signed as error, and counsel contend that an arbitrator is prohibited from impeach- 
ing his award and that on principle the same rule must be applied to appraisers. 
5 C. J. p. 243. There is, of course, a marked difference between arbitration and 
appraisement, in scope of the submission and in the procedure. City of Omaha 
v. Omaha Water Co., 218 U. S. 180, 30 S. Ct. 615, 54 L. Ed. 991, 48 L. R. A. 
(N. S.) 1084; Id. (C. C. A.) 162 F. 225, 233, 15 Ann. Cas. 498; Dworkin v. Cale- 
donian Ins. Co., 285 Mo. 342, 226 S. W. 846. The authorization of both is binding 
as contractual. Here the policy provided for the appointment of appraisers and 
that the parties would accept and be bound by the award. When an award 
has been made, in apparent compliance with the terms of the submission, every 
reasonable presumption in its favor must be indulged, and judicial finding of its 
invalidity cannot be made without indubitable proof from qualified witnesses that 
the award “was made without authority, or was the result of fraud, or mistake, 
or of the misfeasance or malfeasance of the appraisers.” Barnard v. Ins. Co. 
(C. C. A.) 101 F. 36, 37; Phoenix Ins. Co. v. Everfresh Food Co. (C. C. A.) 
294 F. 51. Arbitrators are said to act both as court and jury, determining the 
right of a controversy as well as the quantum of relief, while appraisers act 
ministerially in fixing values. But the rule as to the qualification of an arbitrator 
aS a witness is not as rigid as counsel supposes it to be. An arbitrator or ap- 
praiser has no power to act outside the scope of the submission. In the present 
case the only power delegated to Amber and McCormack as appraisers was to 
state separately the sound value of the property and the damage thereto caused by 
the fire. They could do nothing else. They could decide upon nothing except 
the matters submitted to them. If they went beyond the submission, their award 
to that extent would be void, and if they wholly failed to pass upon the matters 
included within the submission their award, whatever it might be, would be wholly 
void. The true rule on the subject is stated, we think, by Blackburn, J., in Duke 
of Buccleuch v. Metropolitan Board, L. R., 5 Exch. 221, from which extensive 
excerpts and comments thereon may be found in Wigmore on Evidence (2d Ed.) 
§ 2358. The learned judge said: 

“Now, in cases where an award is good on its face, but the arbitrator has 
made a mistake either of law or fact, if that mistake has been as to a matter within 
the arbitrator’s authority, then, in as much as there is no court of appeal from 
the arbitrator, the mistake cannot be remedied; nor can the court, even in the 
exercise of its equitable jurisdiction, set aside the award, unless it can be shown 
there was misconduct or some other equitable ground for interference. * * * 
But if the mistake has been as to the extent and nature of the arbitrator’s author- 
ity, leading him to exceed it, then, in as much as an excess of authority by mistake 
is just as much an excess as if it had been in consequence of a wilful disregard 
of the limits of the authority, the award may be impeached as being made without 
jurisdiction. Were this otherwise, no one who submits to a reference of one thing 
could be safe from having an award put upon him as to anything else. * * * 
Of course, any attempt to annoy an arbitrator by asking questions tending to shew 
that he had mistaken the law (upon matters within his authority), or found a 
verdict against the weight of evidence, should be at once checked, for these matters 
are irrelevant. But where the question is whether he did or did not entertain a 
question over which he had no jurisdiction, the matter is relevant, and nobody can 
be better qualified to give testimony on that matter than the umpire.” 

Mr. Wigmore then commenting upon that case, says: 

“The scope of the issue submitted to him defines the limit of his authority to 
award; hence, the award as made may always be invalidated by the circumstance 
that it exceeds that scope. In a jury trial, this is ascertainable from the pleadings 
and the judge’s instructions; and the scope of a verdict and a judgment may al- 
ways be examined in that respect. In an award, the terms of the contract of 
submission serve in part the corresponding purpose. But, furthermore, since the 
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judge’s and jury’s functions are united in the arbitrator, and since he does not by 
distinct instructions to himself define the issues which he submits to himself, the 
ascertainment of the issues which he has actually investigated and decided may 
have to be made by inquiring of him whether he considered certain issues, in order 
to learn whether those issues, as considered, are within the scope of his authority.” 


In 2 Greenleaf on Evidence (15th Ed.) § 78, we find this: 

“And though arbitrators, ordinarily, are not bound to disclose the grounds 
of their award, yet they may be examined to prove that no evidence was given 
upon a particular subject; or that certain matters were or were not examined, 
or acted on by them, or that there is mistake in the award. * * *” See, also, 
Wharton on the Law of Evidence, § 599. 


[4] We thus come to examine the testimony of appraiser McCormack to 
ascertain whether he and appraiser Amber acted beyond and outside the scope 
of the submission in making up their award. McCormack testified that after he 
and Amber examined the premises they each made their figures and were very 
far apart, so far apart there was no way of getting them together without a great 
deal of work, so they agreed to leave it to the umpire, and before the umpire was 
brought in and asked to serve he had a conversation with the Eldrachers and with 
other parties who he thought represented the insurance companies, or some of 
them, and received the impression that both sides would be willing to settle for 
$55,000; that thereafter he was not concerned about how the amount to be paid 
the Eldrachers should be arrived at, as long as they might get approximately $55,- 
000; that he and Amber never agreed on sound value or damage; that after 
learning, as he believed, that both parties were willing to settle for approxi- 
mately $55,000 he and Amber met again and they figured out the Eldrachers 
would receive approximately that amount by making up an award which stated 
the sound value of the property to be $100,000 and the loss and damage $74,127.43, 
and their award was so made in the belief on the part of both appraisers that 
this would be an acceptable basis for settlement, and that they signed it for that 
purpose. Clearly, this was an abandonment of any further effort to comply with 
the authority under the submission, and the award which they signed was in the 
exercise of power not conferred upon them. We think there was no error in ad 


mitting McCormack’s testimony, which was not contradicted, and in the ruling 
thereon. 


[5] When the case came to trial before the jury these facts were established: 
The fire started a little before ten o’clock at night. Four alarms were turned in. 
About twelve high pressure streams were directed through the windows on all 
sides of the building and were carried against the opposite walls. These were 
kept going until noon the next day. The flames went through the roof about 
one o’clock a. m. The floors, except a part of the lower one, and the roof fell 
into the basement, a burned and tangled mass. Steel roof girders were buckled 
and twisted by the heat. The walls were saturated and bricks in places on the 
interior were torn out by the ends of joists and iron or steel beams. ‘The base- 
ment was well filled with water. Many of the windows’ were out, some remained. 
The outer brick walls were standing and the premises were immediately roped off 
by the city as dangerous. March 12 the city building commissioner condemned the 
building as dangerous to life and ordered plaintiffs to secure or remove it. Later 
permit from the city to alter and reconstruct the building was obtained by plaintiffs. 
The third floor and a large part of the second had been a rooming house. These 
rooms were left out in reconstruction. A cross brick wall under the first floor 
was left out and a brick partition wall and light shaft were omitted. Plaintiffs 
employed Charles B. McCormack to. superintend reconstruction. He seems to 
have insisted on using parts of the old structure. The outer brick walls and 
foundation were repaired in places and used, and a large part of the hollow cast 
iron supporting columns, the steel beams and girders were also used. The three 
story part of the building, which covered the greater area, was constructed in 
1898 at a cost between $32,000 and $33,000. The two story part was built several 
years later at a cost between $4,500 and $4,600. 

William S. Drozda and his son. Clifford E., owned the Drozda Real Estate 
Company. The father had been in the real estate business in St. Louis for 37 
years at the time of the trial and he had known the property ever since it was 
built. They bought it in 1922. Their company was engaged in buying and selling 
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real estate, in building, making loans, writing insurance, collecting rents, and the 
doing of a general real estate business. When they sold the property to plaintiffs 
m March 1, 1926, they valued the insured property at $70,000. They estimated the 
ground at $40,000, the cost of excavating the cellar or basement at $5,000; a total 
valuation of $115,000. A few months before the fire the insurance on the build- 
ing was $58,000 and they increased it to $70,000, believing that to be the full value 
of the building. He gave it as his opinion that that was its full value. He saw 
the ruins after the fire and would not have used any part of them to repair or 
rebuild. He did not consider them worth more than the cost of removal of the 
wreckage. His son had lived in St. Louis all his life and had been in real estate 
and insurance business with his father for 17 years. He had known the value 
of the property since 1916. As an insurance agent he had carried insurance on 
the building since that time. He testified to the same valuations that his father 
put on the building, ground and cost of excavation. In the latter part of 1925 they 
bad several offers for the property. Among others a tenant wanted to buy, and 
that caused them to figure out the value of building, ground and cost of excavating. 
He said they sold it to the Eldrachers on that basis. Other property adjoining 
it was included in the sale to the Eldrachers. The total amount for the whole 
purchase was $165,000. He testified that when they increased the insurance on the 
building from $58,000 to $70,000 they believed that to be its full value. That was 
their purpose, to insure it to its full cash value. Rudolph Eldracher testified that 
he had bought and sold property in various parts of the city for many years, and 
when he purchased this property he estimated the building at $70,000. Mr. Doyne, 
a civil engineer, was an employe of a company that designed and constructed build- 
ings of all kinds and of all classes of material, and had been frequently called in 
to appraise all sorts of structures, buildings, bridges, and utility plants of all kinds. 
He examined this property in July, 1926, for the purpose of making an estimate 
of its value at the time of the fire. He did so by taking into consideration all of 
the different materials that would be needed to reconstruct it new. ‘This could 
have been done at a total cost, according to his testimony, of $125,698.50, and then 
applying his estimate of depreciation he gave its sound value at the time of the 
fire as $72,906.13. The defendant offered no evidence as to its cash or market 
value at the time of the fire, of the kind given by the Drozdas. It called Bertram 
Amber as a witness, who did not claim to be competent to testify to the cash or 
market value of the building just before the fire. He was familiar with building 
construction and he estimated that its reproduction new would cost $143,227.57, and 
then deducting depreciation he put a sound value on the old building at the time 
of the fire of $114,582.05. Mr. Klutho, a witness for defendant, was the architect 
of the insured building, and testified to the amounts above stated as its original 
cost. He also testified to the great increase in cost of building material and labor 
as compared to what they were when the building was constructed in 1898. It 
was his opinion that the three story part of the building, if constructed new at the 
time of the fire, would have cost between $125,000 and $128,000, and the increased 
cost of the two story addition would be in the same proportion, but he gave no 
estimate as to what amount for depreciation should be deducted to ascertain the 
value of the old building at that time. Other witnesses for defendant took up the 
different kinds of material in the building and gave their estimates as to their 
value in the building at the time of the fire, on the basis of cost new less deprecia- 
tion. Concededly, there is no accepted basis or theory of depreciation. It is a 
matter of individual judgment to be applied to each particular structure. 


The complaint alleged that the actual cash value of the property insured was 
$70,000 and that plaintiffs’ loss and damage was $70,000. The answer admitted the 
damage was $70,000. The court instructed that if the insured property was a total 
loss plaintiffs were entitled to the full amount of the policies. Undoubtedly the 
lar greater weight of the evidence was that the actual cash value of the property 
was approximately $70,000, and we must assume that the jury so found in render- 
ing a vardict for the amount named in the policies, because the jury were further 
instructed that “to arrive at the amount that the plaintiffs are entitled to recover 
trom the defendant, you will multiply the amount of the fire damage, $70,000, by 
the amount of the policy and divide the result by such an amount as you may 
find the value of the buildings to have been at the time of the fire.” If the pro- 
perty was not of a greater value than $70,000, then it was insured for 100 per 





900 The Insurance Law Journal, Vol. 73 [Nov., 1929 


cent. of its actual cash value and the insured had fully complied with the coin- 
surance clause. If it was worth more, then by the instruction just quoted defend- 
ant was given the benefit of that clause, making plaintiffs coinsurers of the excess. 
The conclusion that the jury found the actual cash value of the property to be 
$70,000 seems unavoidable. It follows also from the verdict that there was a total 
loss. But defendant says that cannot be, because valuable parts of the building 
were used in reconstruction, fit for that purpose, therefore the loss was only 
partial. Nevertheless, in the face of the admission that plaintiff's damage was 
$70,000 the value of the parts used could not be deducted from that sum. The 
defense thus, it seems to us, rests wholly on the claim that the actual cash value 
of the property just before the fire was more than $70,000, and as we have just 
observed, the greater weight of the evidence on that point was clearly with the 
plaintiffs. Notwithstanding this dilemma, we will examine the other defenses. The 
answer set up an estoppel, in that, the city ordinance gave to the Department of 
Public Safety, Division of Building and Inspection, full power to decide what ma 
terial is usable and suitable for use in reconstruction, and here on application of 
plaintiffs to so decide, that department through its proper official did decide that 
the brick walls, etc., that were used were safe and suitable for reuse; and sec- 
ondly, the answer pleads that the materials in the old building that were used in 
reconstruction were suitable for reuse and valuable for that purpose. 

Before considering these defenses, it will be helpful to bear in mind that the 
policies covered the two and three story building as such, and that fact was not 
at all affected by “including” some but not all of its component parts in the des- 
criptive part of the insuring clause. The state statute deals with such policies as 
insurance on real estate, and these policies did not separately insure any integral 
part of the whole or any separate material composing the structure. They covered 
the entire two and three story composition roof brick building, without further 
needed description, and a total loss does not mean that the building or all its parts 
have been wholly destroyed by the fire. The rule in Missouri has been long settled 
that the words “total loss,” as used in its statute, mean “that the building has lost 
its identity and specific character as a building, and become so far disintegrated 
that it cannot be properly designated as a building, although some part of it may re- 
main standing.” O’Keefe v. Ins. Co., 140 Mo. 558, 41 S, W. 922, 923, 39 L. R. A. 
819; Stevens v. Ins. Co., 120 Mo. App. 88, 96 S. W. 684; Brown v. Ins. Co. (Mo. 
App.) 184 S. W. 122; Lowry v. Ins. Co., 219 Mo. App. 121, 272 S. W. 79; Stubbins 
v. Ins. Co. (Mo. App.) 229 S. W. 407; Rogers v. Ins. Co., 157 Mo. App. 671, 139 S. 
W. 265. This rule is not.an exceptional one. Cases applying it in other states will 
be found in the opinions in the citations supra. To the above quotations from the 
O’Keefe Case a further principle noted in some of the cases just cited, is stated 
by Pollock, J., in Liverpool & L. & G. Insurance Co. v. Heckman, 64 Kan. 388, 395, 
67 P. 879, 882, thus: 

“Although some portion of the buildirig may remain after the fire, yet if such 
portion cannot be reasonably used to advantage in the reconstruction of the build- 
ing, or will not, for some purpose, bring more money than sufficient to remove the 
ruins, such building is, in contemplation of the law, a ‘total loss,’ or ‘wholly des- 
troyed.’” 

We come to the claim of estoppel. Three days after the fire the building com- 
missioner for the city served notice on plaintiffs that the three story third class build- 
ing (covered by the policies) had been inspected by the Division of Building and 
Inspection and found to be in condition to endanger the lives of persons. Attention 
was called to some of the effects of the fire, that all walls were water soaked, parts 
of the floors not destroyed were hanging loose, roof completely destroyed, steel roof 
trusses buckled and twisted, light shaft walls bulged, cracked and settled, I-beams 
supporting walls sagged, and that the building must be secured or removed by 
plaintiffs within three days. That if the demand was not complied with the com- 
missioner would remove it under authority of city ordinances and charge the ex- 
pense therefor as a lien on the property. The next day thereafter R. C. McCor- 
mack, who represented plaintiffs, applied in the name of plaintiffs for a permit to 
remove the débris, shore up and remove all loose hanging sections so as to place it 
in condition for proper inspection. This permit was granted. Thereafter McCor- 
mack, in the name of plaintiffs, applied for and obtained from the Department of 
Public Safety, Division of Building and Inspection, a permit to remodel and re- 
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construct the building according to plans and specifications presented therewith, as 
the ordinance required. The inspector recommended in that connection: 

“Take down and rebuild all light shaft walls, also entire brick division wall at 
west section of three story section. Also entire west court wall of three story 
section. Also center brick division wall from top of wall down to top of third 
story window frames. Repair northeast and west parapet walls. Pilasters sup- 
porting roof trusses down to a plumb level and solid surface. Take out and re- 
place all defective and missing first, second, third floor and roof joist, and all 
badly charred and missing mill work. Take out all twisted and overheated struc- 
tural steel. Replace stairways and make such repairs so as to place bldg. in safe 
and original condition. Recommend set of plans be submitted. All subject to fur- 
ther inspection as work proceeds.” 

Thereafter, as the work of repair and reconstruction proceeded under the super- 
vision of McCormack, inspectors made reports as to its progress. Some changes 
from recommendations of the inspector, noted supra, seem to have been made. 
Rudolph Eldracher and his son early complained to McCormack about the use of 
material that was in the old building for repairs. They were dissatisfied with it 
as being unfit, but somehow McCormack proceeded with it. The city ordinance re- 
lied on provides that no building shall be altered or built upon until examined by 
the building commissioner or his agents and found to be in safe and good condition. 
It provides for applications for that purpose, which must state fully the work 
to be done and the cost thereof. Plans and specifications for the proposed work 
shall be filed in the Division of Building and Inspection. It prohibits the raising, 
enlarging and building upon any building or the moving or tearing down of any 
existing structure in the city until the application therefor is made in writing and 
the permit obtained, except alterations may be made which do not involve any charge 
in structural parts or of stairways, elevators, fire escapes, or other means of in- 
gress or egress. Obviously, the ordinance is a police measure in the interest of 
public safety, and this was the sole concern of the city under it. Mr. Hoffman, 
chief inspector of the building department, so testified, that the sole object and 
purpose was to see that the building was put in condition so as not to endanger the 
lives of persons. 

[6,7] In support of this contention counsel for appellant cite Rutherford v. 
Ins. Co. (C, C. A.) 12 F. (2d.) 880, 49 A. L. R. 814; Larkin v. Glens Falls Ins. Co., 
80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286; and Lux v. Insurance Co., 221 
Mo. App. 999, 295 S. W. 847. In the Rutherford Case the sound value of the 
building immediately prior to the fire was $21,000. The defendant had insured it 
for $4,000. The city authorities condemned the ruins and ordered Mrs. Rutherford 
to remove them. She applied for a permit to repair and restore the building but 
her application was denied. Her contention was that she sustained a total loss as 
a result of the fire. The insurance company denied this claim and contended that 
there was but little damage from the fire but that the fire revealed a defective condi- 
tion in the building prior to the fire, which caused the order that the remains be torn 
down and removed. The court accepted the general rule stated in 26 C. J. 351, as 
follows: 

“If by reason of public regulations as to the rebuilding of buildings destroyed by 
fire, such rebuilding is prohibited, the loss is total, although some portion of the 
building remains which might otherwise have been available in rebuilding. So, 
also, if the insured building is so injured by the fire as to be unsafe and is con- 
demned by the municipal authorities, the loss is total.” 

And then said: 

“It needs no argument to show that Mrs. Rutherford sustained a total loss of 
her property, and a reasonable inference is that she sustained it as a result of the 
fire. Even though the building was weak and frail beforehand nevertheless if, but 
for the fire, it would have continued to have value as rentable property, and if it 
was so damaged by the fire that it [had] ceased to have any value whatever, the 
fire was the proximate cause of the loss, the producing cause, without which it 
would not have occurred.” 

The court rejected the contention that because the policy limited recovery to 
the repair or replacement of the damaged property, no more could be recovered than 
what would have been the cost of replacing the burned parts of the building if the 
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city had not prevented repairing it. It was held that the clause of the policy relied 
upon to support that contention was intended to apply to cases of partial destruction 
and not to cases of total loss. In the Larkin and Lux Cases, repair of the burned 
buildings was prevented by city authorities under ordinances and the ruins ordered 
removed. It was not claimed that either building was totally destroyed by the fire 
but that plaintiff being prohibited from making repairs suffered a total loss. The 
court in the Larkin Case quoted from Joyce on Insurance, § 3170, in support of that 
principle. These buildings were all within city fire limits. Great weight seems to 
be attached by counsel to the remarks of the court in the Larkin and Lux Cases, 
to the effect that the ordinance in each was in existence when insurance was ob- 
tained, and that both parties to the contract were on that account bound to the pro- 
visions of the ordinance. Inasmuch as these ordinances are police regulations we do 
not see that there can be any difference whether the ordinance be passed before or 
after the issuance of the policy. Such ordinances are clearly in the interest of pub- 
lic safety and all contractual obligations are subject to the exercise of police power. 
Manigault v. Springs, 199 U. S. 473, 480, 26 S, Ct. 127, 50 L. Ed. 274; Pennsylvania 
Hospital v. Philadelphia, 245 U. S. 20, 23, 38 S. Ct. 35, 62 L. Ed. 124; Union Dry 
Goods Co. v. Georgia P. S. Corp., 248 U. S. 372, 375, 39 S. Ct. 117, 63 L. Ed. 309, 
9 A. L. R. 1420; United States v. United Shoe Mach. Co. (D. C.) 264 F. 138, 152. 
The plaintiffs, in these cases relied on, were prohibited from making repairs even 
had they wanted to do so, In the present case plaintiffs were given the alternative 
of removing all of the ruins or putting them in a safe condition. It was only a 
question of safety to the public under the ordinance. The facts are evidentiary 
that the ruins were made safe, but not conclusive as matter of law that parts of the 
old building were of value for restoration of the building to its former condition 


or that a reasonably careful owner who understood the situation would have used 
them for that purpose. 


[8] On the second proposition the proof is in direct conflict. Evidence was 
introduced in behalf of defendant to the effect that the parts of the old building 
that were used in reconstruction were sound and fit for that purpose and were 
used to the advantage of insured. There was evidence for plaintiffs to the 
contrary by equally competent witnesses, that the walls and other parts used 
were entirely unfit to be used, that they were without value for building pur- 
poses, and were to the disadvantage of the reconstructed building, that as recon- 
structed it was of far less value than was the old building, because of the use 
of that material, and that to have thrown down the old walls and remove all the 
débris would have left no salvage value. That part of the débris that was 
removed cost the plaintiffs about $10,000 to remove it. If the jury had found 
that the actual cash value of the property insured was in excess of $70,000, the 
facts on the issue raised by this defense would have required consideration, but 
it cannot be said that a finding either way would have been without substantial 
support; therefore they did not preclude the jury from finding a total loss. 

[9] Missouri has a statute which provides for the assessment of a penalty 
not exceeding ten per cent. of the amount recovered and a reasonable attorney’s 
fee against an insurer where it is guilty of vexatious refusal to pay a loss. Each 
count of the complaint alleged that defendant’s failure and refusal to pay was 
vexatious, and asked for an attorney’s fee and a penalty of ten per cent. on the 
amount of the policy. The court submitted to the jury the question of vexatious 
refusal to pay and instructed that if it so found, allowances might be made for 
the amounts claimed. The jury assessed and included in its verdict both penal- 
ties and attorney’s fees against defendant, which were carried into the judgment. 
This is assigned as error. ‘The supreme court of Missouri has held that the 
phrase “vexatious refusal to pay” means without reasonable or probable cause 
or excuse; that vexatious refusal is not to be deduced from the mere fact that 
upon trial the verdict is adverse to the defendant; that defendant is allowed to 
entertain an honest difference of opinion as to its liability or the extent thereof 
and to litigate that difference, otherwise the statute would be void; that it is not 
liable for the penalty and attorney’s fee if it acts in good faith in contesting 
either an issue of fact or an issue of law; that the evidence and circumstances 
must show that such refusal was willful and without reasonable cause as the 
facts appeared to a reasonably prudent man before the trial; and that a defend- 
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ant must be allowed to entertain an honest difference of opinion as to its liability 
and litigate the matter to establish, if it can, its contention. Block v. Guaranty 
Co., 316 Mo. 278, 290 S. W. 429; Non-Royalty Shoe Co. v. Phoenix Assur. Co.. 
277 Mo. 399, 210 S. W. 37; Aufrichtig v. Life Ins. Co., 298 Mo. 1, 249 S. W. 912; 
Kusnetzky v. Ins. Co., 313 Mo. 143, 281 S. W. 47, 45 A. L. R. 189. And see Com- 
merical Casualty Ins. Co. v. Fruin-Colnon Contracting Co. (C. C. A.) 32 F.(2d) 
425. Defendant was willing to pay according to the award made June 15. Under 
the valued policy statute there is no occasion for an appraisement where the 
property is a total loss, it applies only to a partial loss; hence, plaintiffs’ 
acquiescence and participation in the award gave defendant cause to believe that 
the loss was partial only and not total. This was strengthened by the fact that 
plaintiffs very soon after the fire applied for and received permit to reconstruct 
and use parts of the old building, and for some time before the award plaintiffs 
were proceeding with such reconstruction, using therein parts of the old building. 
Without more it seems to us that defendant was not without reasonable cause 
or excuse in refusing to pay the full amount of the policies as for a total loss. 
Moreover, plaintiffs took the position and contend here that the coinsurance 
statute is void. Defendant relies upon that statute. We think the refusal to 
pay was not vexatious and the court erred in submitting that question to the 
ury. 
[10] Other errors are assigned. One, strongly pressed, is that the court 
in its instruction defining a total loss added thereto: 

“The foundation walls of a building should not be taken into consideration 
in determining whether or not there has been a total loss, as the foundation 
of the building is not within the contemplation of the parties to an insurance 
contract.” 

The court had just defined total loss as existing when the building has lost 
its specific character and is so broken up and disintegrated that it cannot be 
designated as the structure which was insured, though some of its parts may 
remain standing. But it is insisted that the policies themselves in this case 
specifically mention the foundations as being covered. We have quoted the 
language describing the property, contained in the insuring clause; and clearly, 
it was the intention to insure the whole building as a building, including the 
foundation. And as we have seen, where a building as such is insured, there 
may be a total loss though some part remains. But conceding that the quoted 
part of the instruction in reference to the foundation was error—and we think 
it was—nevertheless, the verdict of the jury on the question of total loss, here- 
tofore discussed, seems to render the point an immaterial one and non-prejudical 
to defendant. Nor are we to be understood as approving the instruction given 
on total loss. If erroneous, it likewise did not prejudice the defendant, for the 
reasons above stated. The other errors assigned are, we think, of the same 
character. If they were errors, they were not to the prejudice of the defendant. 
We are directed by the Act of February 26, 1919 (U. S. Code, tit. 28, § 391 
[28 USCA § 391]) to disregard technical errors and defects which do not affect 
the substantial rights of the parties. 

It is our opinion that the judgment on the merits should be approved, but 
there was error in including therein penalties and attorney’s fees. It will there- 
fore be ordered that the judgment be reversed unless within thirty days from 
the filing of this opinion appellees file in the clerk’s office of the United States 
District Court for the Eastern District of Missouri a remittitur of said penalties 
and attorney’s fees, stating the amounts thereof, and within ten days thereafter 
file with the clerk of this court a certified copy of the record showing the filing 
of such remittitur. If such remittitur and certified copy thereof be filed the 
judgment, less the amounts so remitted, will be affirmed. If such remittitur and 
certified copy be not filed within the time aforesaid, the judgment will be reversed 
with directions to grant a new trial. 
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FIRST INV. CO. v. VULCAN UNDERWRITERS OF NORTH BRITISH 
& MERCANTILE INS. CO., Limited. 
District Court, D. Oregon. January 24, 1927. 
No. 10027. 
33 Federal Reporter (2d) 785. 

1. INSURANCE—LIABILITY UNDER POLICY COVERING RENT LOSS 
HELD LIMITED TO PERIOD NECESSARY TO RESTORE BUILDING 
TO FORMER CONDITION, THOUGH INSURED WAS PREVENTED 
BY CITY ORDINANCES FROM REPAIRING. 

Provision of insurance policy covering loss of rental income by reason of fire 
that loss should be computed on basis of net income derived from rented portions 
from date of fire to end of period that would be required with due diligence to 
restore rented portion to same tenantable condition as at time of fire constituted 
measure of insurer’s liability, though, because of city ordinances prohibiting repair 
of second and third stories of insured wooden building which were practically de- 
stroyed by fire, insured was unable to obtain a permit to make such repairs, as 
against insured’s contention that it was entitled to recover for loss of rents for 
unexpired portion of existing leases. 

(For other cases, see Insurance, Dec. Dig. 507.) 


2, INSURANCE—POLICY COVERING RENT LOSS IS GOVERNED BY 

PRINCIPLES APPLICABLE TO OTHER CONTRACTS. 

Construction of insurance policy covering loss of rental income from insured 
building due to fire is governed by same principles which apply to other contracts, 
and language used therein is to be given its ordinary meaning. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 


At Law. Action by the First Investment Company against the Vulcan Under- 
writers of North British & Mercantile Insurance Company, Limited. On defend- 
ant’s motion to strike out certain paragraphs in the complaint and to make other 
parts thereof more definite and certain. Motion to strike out allowed in part and 
overruled in part. Motion to make more definite and certain overruled. 

John H. Hall, of Portland, Or., for plaintiff. 

Veazie & Veazie, of Portland, Or., for defendant. 

BEAN, District Judge. [1] This is an action on an insurance policy issued by 
the defendant covering loss of rental income from a certain building in the city 
of Portland; the covering clause of which contains the following stipulation: 
“It is understood and agreed that this policy is intended to cover the loss of net 
rental income from rented portions of the building above described, resulting from 
fire which renders such rented portions untenantable. The net rental income, 
meaning thereby the amount of gross rental income less all expenses, which, by 
reason of fire, the insured is or may be relieved of, shall be estimated according 
to bona fide leases, contracts or agreements in force on the rented portions of the 
building at the time of fire. The amount of loss, if any, shall be estimated and 
computed upon the basis of the daily portion of the yearly net rental income 
derived from the rented portions, from the date of occurrence of the fire to the 
end of the period that would be required, with due diligence, to restore with 
material of like kind and quality, the rented portions of the affected building, to 
the same tenantable condition as existed at the time of the fire. * * * The 
amount of loss, if any, shall not be limited by the date of expiration named in this 
policy, but in no event shall this company be liable for more than the amount of 
the policy.” 

The building in question was a two and three story wooden structure, and, 
while the policy was in force, the upper stories were practically destroyed by fire, 
and other parts of the building so damaged as to be unsuitable for occupancy. At 
the time of the fire, the second story was occupied by bona fide tenants of the 
plaintiff unuer term leases which had not expired. The ordinances of the city 
prohibited the repair of the second and third stories, and the plaintiff was unable, 
although making application therefor, to obtain a permit to make such repairs. 

It therefore seeks to recover in this action for the loss of rents of the second 
story for the unexpired portion of the existing leases. 


The defendant moves against such alleged causes of action on the ground that 
there is no statement in either of them as to the length of time which would be re- 
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quired to restore the affected parts of the building to the same tenantable condi- 
tion as before the fire. The plaintiff insists that such an allegation is unnecessary 
because the ordinance of the city prohibited the repair, and therefore the measure 
of its recovery is the rents which it would have received for the unexpired portion 
of the bona fide leases of the second story if it had not been damaged. In support 
of this position, reliance is had on a line of authorities, of which Larkin v. Glens 
Falls Ins. Co., 80 Minn. 527, 83 N. W. 409, 81 Am. St. Rep. 286, Rutherford v. 
Royal Ins. Co. (C. C. A.) 12 F.(2d) 880, 49 A. L. R. 814, and Brady v. N. W. 
Ins. Co., 11 Mich. 425, are examples, holding that, where a building covered by in- 
surance against fire is so damaged by fire as to render it practically worthless with- 
out expensive repairs, and an ordinance of the city prohibits such repairs, recovery 
may be had for a total loss, for the reason that the contract is presumed to have 
been made with reference to the existing ordinances, which enter into and become 
a part of it. 

3ut here the insurance was not on the building but the rentals thereof, and the 
contract provided the method by which the loss, if any, was to be ascertained, and 
that is the length of time from the date of the fire that would be required, with due 
diligence, to restore the rented portion of the building to the same tenantable con- 
dition as at the time of the fire. 

[2] The construction of the contract is to be governed by the same principles 
as applicable to other contracts, and the language used given its ordinary meaning. 
There is no ambiguity in the language. It plainly provides the rule by which the 
damages are to be ascertained. -The assured was not required to repair the build- 
ing, but whether it did so or not the liability of the defendant is fixed by the con- 
tract, and that must govern. The case at bar is not readily distinguishable from 
Amusement Syndicate Co. v. Milwaukee Mechanics’ Ins. Co., 91 Kan. 67, 136 P. 
941: Amusement Syndicate Co. v. Prussian Nat. Ins. Co., 85 Kan. 367, 116 P. 620; 
or Palatine Ins. Co. v. O’Brien, 107 Md. 341, 68 A. 484, 16 L. R. A. (N. S.) 1055. 

The motion to strike out paragraphs 19 to 23, inclusive, is therefore allowed. 
The motion to make other parts of the complaint more definite and certain is over- 
ruled. The complaint sets out the acts done by the plaintiff toward repairing the 
lower story of the building, and indicates that due diligence was used in doing so. 


NEWARK FIRE INS. CO. v. BISBEE LINSEED CO., and four other cases. 
Circuit Court of Appeals, Third Circuit. July 16, 1929. 
Rehearing Denied August 28, 1929. 
Nos. 3892-3896. 
33 Federal Reporter (2d) 809. 

3. INSURANCE—INSTRUCTION IN ACTIONS ON USE AND OCCUPA- 
TION POLICIES AS TO REPORT OF AUDITOR HELD NOT MIS- 
LEADING. 

In actions on use and occupation policies for loss occasioned by fire on 
account of plaintiff’s inability to occupy and use its factory during time of 
repairs, in which auditor was appointed to make report, instruction that report 
was prima facie correct and should be accepted as accurate disclosure of plain- 
tiff’s profits unless overcome by other evidence held not erroneous as misleading. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 


5. INSURANCE—INSTRUCTION AS TO CORRECTNESS OF AUDITOR’S 

REPORT RELATIVE TO PLAINTIFF’S PROFITS HELD ERRONEOUS 

IN ACTIONS ON USE AND OCCUPATION POLICIES. 

In actions on use and occupation policies, in which court appointed auditor to 
determine plaintiff’s losses from closing down of factory for repairs after fire, 
instruction as to correctness of report was not erroneous because of item of profit 
claimed to belong to another plant, where no exception was filed to report and in- 
surance companies failed to correct mistake by calling witnesses, and president of 
plaintiff company testified to proportion of business done at respective plants. 

(For other cases, see Insurance, Dec. Dig. § 669[1].) 

Appeal from the District Court of the United States for the District of, Del- 
aware; Hugh M. Morris, Judge. 

Actions by the Bisbee Linseed Company against the Newark Fire Insurance 
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Company, against the Fireman’s Fund Insurance Company, against the Hartford 
Fire Insurance Company, against the National Fire Insurance Company, and against 
the Star Insurance Company of America. Judgments for plaintiff, and defendants 
appeal, Affirmed. 

Charles F. Curley, of Wilmington, Del., and Horace M. Schell, of Philadelphia, 
Pa., for appellants. 

Frank Sowers, of New York City, and James H. Hughes, Jr., and Clarence A. 
Southerland, both of Wilmington, Del., for appellee. 

Before Buffington, Woolley, and Davis, Circuit Judges. 

Davis, Circuit Judge. This is an appeal by five insurance companies from 
judgments aggregating $160,783.33 recovered in the District Court on use and oc- 
cupation insurance policies. By stipulation the decision in the case of the Newark 
Fire Insurance Company v. Bisbee Linseed Company will control the other cases. 

The Newark Company insured the Bisbee Company against loss occasioned by 
fire on account of its inability to occupy and use its factory during the time it was 
being repaired. The policy contained the following provisions: 

“(1) The conditions of this contract are that if the buildings and/or machinery 
and/or equipment and/or raw stock contained therein, be destroyed or damaged by 
fire occurring during the term of this policy so as to necessitate a total or partial 
suspension of business, this Company shall be liable under this policy for the 
actual loss sustained consisting of: 

“I. Net profits on the business which is thereby prevented. 

“TI. Such fixed charges and expenses as must necessarily continued during a 
total or partial suspension of business, to the extent only that such fixed charges and 
expenses would have been earned had no fire occurred.” 

A fire destroyed the Philadelphia factory of the Bisbee Company on Decem- 
ber 23, 1925. There were two questions at issue in the District Court: First, the 
time necessarily consumed in rebuilding the factory; and, second, the loss sustained 
during that time. 

The length of time reasonably required to rebuild the factory was warmly 
contested in the District Court. The extent of the time for which the insurance 
company was liable under the policy was 300 days. The method adopted to de- 
termine the amount of loss was to ascertain the loss per day (which included the 
net profits on the business, and fixed charges and expenses necessarily incurred 
during the suspension of business), and multiply that amount by the number of days 
required to rebuild the factory. 

The time actually consumed in rebuilding the factory was more than a year. 
The plaintiff contends that it could not have been rebuilt within a shorter period. 
The defendant says that with reasonable diligence it could have been rebuilt within 
6 months. Reasonable diligence was, therefore, an issue. The jury found that it 
reasonably required more than a year, and its verdict settles that issue. 

The aggregate amount of insurance covered by the five policies was $150,000. 
Of this amount $25,000 was represented by the policy of the Newark Company. 

The entire loss was found to be more than $200,000, but the plaintiff was limited 
to a maximum amount of $150,000 with interest. While the loss on the Newark 
Company policy exceeded $25,000, recovery was limited to that amount, and so the 
jury returned a verdict of “$25,000 with interest at 6%. Total $26,783.33.” 

The insurance company did not appeal from the finding of the jury as to the 
time required with reasonable diligence to rebuild the factory. It appealed only 
from the amount of net profits the jury found the plaintiff lost or “which would have 
been derived from the manufacture of finished stock had no fire occurred.” This 
is the sole question before us. 


[1] In proving the loss sustained many books—ledgers, journals, books of sales 
contracts, orders, etc.—were produced, In these the operations of the plaintiff com- 
pany for a period of 15 months, from October 4, 1924, to December 31, 1925, were 
recorded. During this time the aggregate sales exceeded $15,000,000. When it ap- 
peared from cross-examination that the facts, figures, and calculations contained in 
these books were “too long and too impractical to present to a jury without the 
assistance of an auditor,” the learned trial judge stated to counsel that for their 
guidance he would appoint an impartial auditor whose report would be “prima 
facie correct,” but that either side might rebut it and show that it was incorrect. 
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Thereupon, with the consent of both parties Mr. Charles A. Harrington of Wil- 
mington was appointed auditor. The facts justified the appointment. “Where ac- 
counts are complex and intricate, or the documents and other evidence voluminous, 
or where extensive computations are to be made, it is the better practice to refer 
the matter to a special master or commissioner than for the judge to undertake to 
perform the task himself. Heirs of P. F. Dubourg de St. Colombe v. United 
States, 7 Pet. 625, 8 L. Ed. 807; Chicago, Milwaukee & St. Paul Ry. Co. v. Tomp- 
kins, 176 U. S. 167, 180, 20 S. Ct. 336, 44 L. Ed. 417.” Ex parte Peterson, 253 U. S. 
300, 313, 40 S. Ct. 543, 547 (64 L. Ed. 919). 

The order appointing the auditor was as follows: 

“And Now, to wit this twenty-first day of March, 1928, the above stated 
catise coming on to be heard before the Court and the jury impaneled therein, and 
it appearing to the Court that one of the issues in the said cause is the determin- 
ation of the profits made by the plaintiff corporation in the operation of a certain 
linseed oil mill from October 4, A. D. 1924, to and including December 31, A. D. 
1925, and that the determination of such profits requires the examination of vol- 
uminous books and records containing a very great number of items and entries; 

“And It Further Appearing to the Court that a preliminary investigation and 
examination of said books and accounts by a skilled auditor will be of substantial 
service to the jury in arriving at its verdict; It is 

“Ordered by the Court (counsel for the parties in the above stated cause being 
present and consenting thereto) that Charles A. Harrington of the City of Wil- 
mington, County of New Castle and State of Delaware, be and he is hereby ap- 
pointed auditor in the above stated cause, and he is hereby directed and empowered 
to make a preliminary investigation of the facts pertaining to said issue, hear the 
witnesses, if necessary, examine the said accounts and records, and make and file 
a report in the office of the Clerk of this court, with the view to simplifying the 
issues for the jury but not finally to determine any of the issues in said cause, the 
final determination of said issues of fact to be made by the jury on the trial.” 

[2, 3] The auditor examined the books and made his report, and it is the fol- 
lowing charge of the court as to this report that the appellant has assigned as er- 
ror: “We are now to inquire what that loss was per day. In appointing an auditor 
to do that, the law gives to his report a presumption of prima facie accuracy and 
correctness. Unless and until it is overcome by other evidence which is sufficient 
in your mind to overcome it, the auditor’s report stands as a proper disclosure and 
an accurate disclosure of the profits during the period which the parties recited 
and agreed under this last clause in paragraph 2 for the profits for the period ante- 
dating the fire.” 

The court further said in his colloquy with counsel: “The auditor’s report is 
fixed by the Supreme Court of the United States to be prima facie correct, and I - 
am charging in the language of the Supreme Court of the United States.” This last 
statement was made by the judge after he had finished his general charge, and was 
a comment made, as we understand it, to counsel in explanation of that part of the 
charge to which exception had been taken. Whether or not it was made in the 
hearing of the jury, we do not know, but it makes no difference, for it is sub- 
stantially what he had just charged. 


The appellant says that the charge was erroneous because it was equivalent to 
an instruction that the plaintiff’s books and records were prima facie evidence until 


rebutted, and, further, because they contained an improper and incorrect disclosure 
of profits. 


It was held in the case of Ex parte Peterson, 253 U. S. 300, 40 S. Ct. 543, 64 L. 
Ed. 919, that the District Court had power to appoint an auditor in a case where 
there were complicated facts and accounts such as there are in this case in order to 
render possible an intelligent consideration of the case by the court and jury; that 
his report, if accepted by the court, would be admitted at the trial before the jury 
as prima facie evidence both of the evidentiary facts and of the conclusions of fact 
therein set forth; and that such appointment is a power inherent in the District 
Court as a trial court and consistent with the constitutional right of trial by jury. 
But counsel says: “When the Court charged that such report was a proper and ac- 
curate disclosure of the profits themselves, it necessarily referred to whatever facts 
might be a basis for the entries showing such profits. It thereby instructed the 
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jury that plaintiff's evidence, in the form of such books and records, constituted a 
proper and accurate disclosure of its profits during the said period unless and un- 
til such evidence was rebutted by other evidence.” 

We think, however, that the charge was nothing more than instruction to the 
jury that the report was admitted “as evidence of facts and findings embodied 
therein; * * * as prima facie evidence thereof.” It was legally correct and in no 
way prejudicial to appellant. The jury must have understood from the charge that 
the report was not conclusive and ultimately binding, but only prima facie and could 
be rebutted. The defendant was “as free to call, examine and cross-examine wit- 
nesses as if the report had not been made” and could have overcome its prima facie 
value or character of the presumptively “accurate disclosures,” if they were in 
fact not true. We do not think that the District Court misinterpreted or misap- 
plied the language which the Supreme Court used in the Peterson Case. 

[4] Nor do we think that it was necessary for the auditor to call witnesses in 
order to make his report prima facie evidence of the facts and conclusions set 
forth therein. It is true that in the Peterson Case the court said that, in order to 
perform the duties imposed upon him, “the auditor would be required, not merely 
to examine books, vouchers, and other papers, and to make computations, but to 
hear and pass upon conflicting testimony of the parties and of other witnesses.” 
In that case the court appointed the auditor, “with instructions to make a pre- 
liminary investigation as to the facts; to hear the witnesses; examine the accounts 
of the parties,” etc. In the case at bar the auditor was, with the consent of the 
appellant, “directed and empowered to make a preliminary investigation of the 
facts pertaining to said issue, to hear the witnesses, if necessary, examine the said 
accounts and records,” etc. But unless an examination of witnesses was necessary 
‘in order to render possible an intelligent consideration of the case by the court 
and jury,” we see no reason on principle or authority why they should be called. 
The auditor could examine the accounts and books, and reach conclusions prima 
facie correct without calling witnesses. In some cases it might be necessary to call 
witnesses, but in others it would not. 

[5] Appellant says the charge with regard to the report was erroneous, be- 
cause the court instructed the jury that it contained a proper and accurate disclos- 
ure of the manufacturing profits of the Philadelphia plant during the period in 
question, because the “oil sales from consigned stock,” amounting to $1,521,009.60, 
were not placed under the heading of the Philadelphia plant or the Chicago Heights 
plant where they belong and because there was nothing in the report to show what 
portion of this item represented sales from the stock consigned to the Philadelphia 
plant whose profits alone were in issue. 

In the first place, no exception was filed to this report. And, further, the 
appellant could have called witnesses and shown, if he could, the portion of the 
sales which belonged to the Philadelphia plant and thus have corrected any possible 
error in the report. Besides, the president of the plaintiff company testified that 
21.49 per cent. of the business of the company was done at Chicago and the rest at 
the Philadelphia plant, and the jury might have accepted these as the correct figures. 

Upon a careful examination of the entire case, we do not find that the court 
erred, and the judgment is affirmed. 


SAM WONG v. STUYVESANT INS. CO. (Civ. 6629.) 
District Court of Appeal, First District, Division 1, California. July 25, 1929. 
Rehearing Denied Aug. 24, 1929. 
279 Pacific Reporter 1050. 

1. INSURANCE—LESSEE HAD INSURABLE INTEREST IN BUILDING 
ERECTED ON LEASED PREMISES, AS HE WAS OWNER UNDER 
PROVISION OF LEASE. 

Where lease provided that improvements erected on premises by lessee 
might be removed at end of term, if all rent due was paid and lessee erected 
building and, having paid all rent, remained in possession after expiration of 


lease, but without formal renewal, lessee as owner had an insurable interest in 
building. 


(For other cases, see Insurance, Dec. Dig. § 115[4].) 
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2 INSURANCE—INSURER, INSURING PROPERTY ON LEASED PREM- 
ISES AND ACCEPTING PREMIUM WITHOUT MISREPRESENTA- 
TIONS BY INSURED, IS PRESUMED TO HAVE INSURED PROPERTY 
WITH KNOWLEDGE OF TITLE (St. 1909, pp. 404, 406). 

Where lessee had insurable interest in property erected on leased property, 
and without fraud and in good faith applied for insurance on same and made no 
actual misrepresentations or concealment of his interest therein, and insurance 
company made no inquiry concerning same and issued a policy in standard form 
required by St. 1909, pp. 404, 406, and accepted and retained premium, company 
was presumed to have knowledge of condition of title, and to have insured 
property with such knowledge, and to have waived statutory provision requiring 
sole and unconditional ownership by insured; statute not changing the law relat- 
ing to waiver and estoppel. 

(For other cases, see Insurance, Dec. Dig. § 646[5].) 

Appeal from Superior Court, Santa Cruz County; H. C. Lucas, Judge. 


Action by Sam Wong against The Stuyvesant Insurance Company. From 
a judgment for plaintiff, defendant appeals. Affirmed. 

Miller & Thornton, of San Francisco, for appellant. 

Sans & Hudson, of Watsonville, for respondent. 

TyLer, P. J. Action to recover upon an insurance policy, issued by defendant 
company, for a fire loss. The facts show that one L. Ollason was the owner 
of the land upon which the building destroyed was situated. Some time prior 
to the year 1908 he had leased the land to a Chinaman, who erected thereon an 
apple-evaporating plant. The lease was subsequently assigned and the business 
transferred to one Wong Wah, under the trade-name of Sang Yuen Company; 
Wong being the sole owner thereof. The assignment carried the building which 
had been constructed on the premises. On June 20, 1908, Ollason entered into 
a written agreement with Wong Wah, whereby he leased the premises for a 
term to expire June 1, 1914; said lease being taken in the name of Sang Yuen 


Company. The lease provided, among other things, that any improvement 
erected on the premises by the lessee might be removed at the end of the term 


provided that all rent due under the lease was paid in full. The rents were paid, 
and after the expiration of the lease no formal renewal was had, the lessee 
remaining in possession under the same terms and conditions as provided for 
under the original lease. Upon acquiring the property Wong Wah had insured 
the evaporating plant during the period he owned the same. In the year 1918, 
about five years prior to his death, Wong Wah, being aged, retired and turned 
his business, including his leasehold interest, over to his son, Sam Wong, plaintiff 
herein. The son continued in possession of the property, kept the building 
insured, and paid the premiums on the ‘policies. On the 2d day of October, 1926, 
plaintiff insured the building with defendant company. No written application 
for the insurance was ever made by the insured, and the policy was issued by 
defendant company on application of its agent. While this policy of insurance 
was in effect, the building was destroyed by fire. Immediately after its destruc- 
tion, and before any proof of loss or claim could be made upon defendant com- 
pany, it instructed its agent to return the premium to defendant, as it had 
elected to refuse to pay the policy on the ground that the building was not owned 
by the insured, and on the further ground that the building was situate on 
leased property. The policy was in the standard form required by our statute 
(St 1909, pp. 404, 406), which statutory form contains the following provisions : 
“Unless otherwise provided by agreement indorsed hereon or added hereto, this 
entire policy shall be void, * * * (B) if the interest of the insured be other than 
unconditional and sole ownership, or (C) if the subject of insurance be a building 
on ground not owned by the insured in fee simple.” Upon refusal of the com- 
pany to pay, plaintiff brought this action. 

[1, 2] At the trial defendant relied upon the conditions contained in the 
statutory policy and also certain provisions of the Civil Code of like import 
(sections 2551, 2587, 2588). Plaintiff contended that the building was his property 
and that the owner of the land had no interest or title therein. Plaintiff was 
corroborated by the owner of the land in this contention. The trial court found 
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plaintiff to be the owner of the building. It further found that the allegations 
contained in defendant’s answer that it discovered for the first time, immediately 
after the fire, that plaintiff was not the owner of the property were untrue. 
Additional findings were to the effect that at the time the policy of insurance 
was issued and delivered by defendant to plaintiff the said plaintiff did not sign 
any written application therefor; that the insurance was solicited by the local 
agent of defendant company, and there was no discussion between plaintiff and 
the said agent, or between plaintiff and any other person, regarding the owner- 
ship of the property on which the destroyed building was situate; that the ageni 
did not inquire of plaintiff regarding the ownership of the land; that the policy 
was issued at the request of the agent, and that plaintiff made no misrepresenta- 
tions or concealment of any fact in this particular. As conclusions of law from 
the foregoing facts, the court found that defendant had waived the provisions in 
said policy requiring plaintiff to present proof of loss, and had likewise waived 
the provision that the entire policy should be void if the subject of the insurance 
be a building on ground not owned by the insured in fee simple; that defendant 
was estopped from relying upon said provision in the policy. Judgment followed 
in favor of plaintiff for the sum of $1,000, the amount of the policy and costs. 

Appellant appeals, and it contends that the insured was not the owner of 
the building nor did he have any interest therein. In support of this contention 
it is argued that, after the expiration of the original lease, the building not 
having been removed, it became a part of the land, and the mere fact that the 
tenant remained over as tenant at will did not alter or change the situation, as a new 
lease was thereby created, and, no agreement having been entered into with 
reference to the removal of the building under this new lease, it became the 
property of the owner of the land, and plaintiff had no title or interest therein. 

The contention is without merit. The case does not present a situation of a 
controversy between the owner of the land and his tenant. Here the ownership 
of the building was conclusively established to be in the plaintiff. The landlord 
so testified, and he disclaimed any right, title, or interest therein. Moreover 
defendant is in no position to,set up as a defense lack of ownership or that the 
insured did not own the ground on which the building was situate, as‘ it waived 
objection to the form of the policy and is estopped from denying liability there- 
under by issuing the policy and accepting the premiums therefor without any 
written application having been made by the insured, and also without any dis- 
cussion having been had relative to either title to the buildings or the title to the 
property on which the same was situate. Plaintiff herein, as owner, had an 
insurable interest in the building, he being in possession and operating the same 
asa dryer. 14 Cal. Jur. p. 465; 14 R. C. L. 915. 

Prior to the adoption of the standard form of policy in this state it was 
held that, where the assured had an insurable interest in property, and without 
fraud in good faith applied for insurance upon the same, and made no actual mis- 
representation or concealment of his interest therein, and the insurance company 
made no inquiry concerning his interest, and issued a policy to him, and accepted 
and retained the premium, the company must have been presumed to have 
knowledge of the condition of the title, and to have assured the property with 
such knowledge. Raulet v. Northwestern, etc., Ind Co., 157 Cal. 213-228, 107 
P. 292; 14 R. C. L. pp. 926-932. After the adoption of the standard form of 
policy, the law of waiver and estoppel remained the same as before upon this 
subject. Kavanaugh v. Franklin Fire Ins. Co., 185 Cal. 307, 315, 197 P. 99; 14 
R.A dei Bo Ses 

It follows that the court below rightfully determined that defendant had 
waived the provisions in question contained in the policy. 

The judgment is affirmed. 

We concur; Knight, J.; Cashin, J. 





Westchester Fire Ins. Co. v. Schuricht 


WESTCHESTER FIRE INS. CO. OF NEW YORK vy. 
SCHURICHT. (No. 12353.) 
Supreme Court of Colorado. July 1, 1929. 
279 Pacific Reporter 719. 

1. INSURANCE—EVIDENCE AS TO CANCELLATION OF HAIL INSUR- 
ANCE POLICY AT TIME OF FIRST LOSS SUPPORTED FINDING 
THAT POLICY WAS IN FORCE AT TIME OF SECOND LOSS. 
Conflicting evidence as to whether policy of hail insurance was canceled at 

time of adjustment under fire loss held sufficient to justify finding that policy was 

in force at time of second loss. 
(For other cases, see Insurance, Dec, Dig. § 235.) 


Error to District Court, Yuma County; H. E. Munson, Judge. 

Action by Ed. Schuricht against the Westchester Fire Insurance Company of 
New York. Judgment for plaintiff, and defendant brings error. Affirmed. 

S. M. True, of Denver, for plaintiff in error. 

Pelton & Chutkow, of Akron, for defendant in error. 

CAMPBELL, J. June 3, 1927, defendant, the Westchester Fire Insurance Com- 
pany, insured the plaintiff, Schuricht, a farmer in Yuma county, against loss or 
damage by hail to his growing crops. On June 17 following, plaintiff suffered a 
loss of $650 by hail upon his wheat, which loss was adjusted by the defendant 
and paid to the plaintiff on June 24. On June 30 plaintiff suffered a total loss by 
hail to his crops to the extent of $850, which the defendant company refused to 
pay, and the plaintiff brought this action to recover the same. Trial was to the 
court before a jury, and the jury found for the plaintiff, in the amount claimed, upon 
which the court entered judgment against defendant, which is here with its writ of 
error. 

[1] When the case was called for trial, it was agreed in open court by counsel 
that there was but one issue involved in the case, and this issue was whether or not 
the policy in insurance was canceled at the time of the adjustment under the first 
loss on June 17. If the policy was in force, the verdict of the jury cannot be dis- 
turbed; if, as the defendant says, it was canceled and not at the time of the second 
loss in existence as a valid instrument, the judgment was wrong, and it should be 
set aside. 

The defendant alleged affirmatively in its answer that, when the adjustment was 
made to determine the amount of plaintiff's damage resulting from the first hail, 
the plaintiff agreed that his policy should be canceled on receipt of the payment 
by the defendant to him of the $650, which he claimed as the measure of his loss. 
The defendant relies upon the so-called adjustment proof of loss, which is a printed 
blank of the company in which the adjustment agreement is set forth. The filling in 
of the necessary dates, figures, and the amount of the loss is in pencil, and was 
written by the adjusting agent of the defendant. In this instrument was inserted 
in pencil the following language: “In consideration of this company paying me $650. 
I hereby cancel my policy No. 9133.” The writing was signed by both the claimant, 
plaintiff, and by Carlos, the defendant’s adjuster. As stated, the sole issue submit- 
ted to the jury by the parties themselves was whether or not the policy was in 
force at the time of the second loss on June 30. Defendant’s adjuster and the 
driver of his car testified, in effect, that the quoted language was inserted in the 
writing before it was signed by the plaintiff and embodied the oral agreement which 
the parties made as a part of the adjustment. The plaintiff testifies, on the con- 
trary, that after the adjuster prepared this paper and handed it to him, he read 
the same, and there was no such language therein at the time he affixed his signa- 
ture and not a word was spoken about a cancellation. The policy of insurance at 
the time of the adjustment was not in plaintiff’s possession at his farm, but was in 
a bank in a town near by. It was never surrendered to the defendant. The quoted 
language, it will be observed, gives the number of the policy. The policy at the 
time was not in possession of either party, and the number nowhere appears either 
in the proof of loss or in any other paper or document in evidence. It is singular 
and might have been so considered by the jury, that the number of the policy was 
written into the adjustment agreement when neither of the parties at the time had 
access to the policy. To say the least, the jury might have inferred, and properly, 
that this quoted language was inserted by the adjuster after the instrument was 
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signed and he then had access to the files which showed the number of the policy. 
Besides, speaking generally, the insurer, not the insured, is the one who cancels a 
policy. The insured may surrender his rights thereunder, and then the insurer may 
cancel the instrument. 

Another circumstance that the jury might well consider is that this policy 
covered a period of time from June 3 to August 15, 1927. The premium which the 
plaintiff was required to pay amounted to $210. If the policy was, as defendant 
claims, cancelled on June 24, in the natural course of things there would be a refund 
of a portion of the premium, but there was no return by the defendant of any part 
thereof. 

[2] The general rule of appellate tribunals is peculiarly applicable here. The 
sole issue submitted to, and determined by, the jury was whether the insurance 
policy was in force at the time of the second loss. The jury found that it was and 
the trial court approved its finding. The evidence before the jury justified the ver 
dict. The witnesses were before the jury, and they, as well as the trial court, which 
approved of the verdict, were better able than we are to pass upon their credibility. 

This evidence and the legitimate inferences therefrom forbid this court from 
disturbing the judgment, which is accordingly affirmed. 

Whitford, C. J., and Adams and Alter, JJ., concur. 


NATIONAL BEN FRANKLIN FIRE INS. CO. v. GASPARILLA REALTY 
CORPORATION. 
Supreme Court of Florida, Division B. Aug. 1, 1929. 
123 Southern Reporter 736. 
(Syllabus by the Court.) 
INSURANCE—ASSIGNEE OF MORTGAGEE SUING ON FIRE POLICY 

MAY PLEAD INSURER’S WAIVER OF MORTGAGOR INSURED’S 

BREACH OF CONDITION. 

Where insurer waives breach by mortgagor insured of condition in fire 
insurance policy that policy shall be void if change takes place in title of subject 
of insurance by voluntary act of insured unless consented to by insurer, waiver 
may be appropriately pleaded by assignee of mortgagee suing on policy. 

(For other cases, see Insurance, Dec. Dig. § 641[2].) 


Error to Circuit Court, Lee County; George W. Whitehurst, Judge. 

Action by the Gasparilla Realty Corporation against the National Beii 
Franklin Fire Insurance Company. Judgment for plaintiff and defendant brings 
error. “Reversed for appropriate proceedings. 

Hampton, Bull & Pencke, of Tampa, for plaintiff in error. 

Campbell & Campbell, of Ft. Myers, for defendant in error. 

WuitFiELD, P. J. An action was brought on a fire insurance policy by the 
defendant in error, to whom the policy has been assigned after the fire loss by the 
mortgagee, to whom the policy was payable “as interest may appear subject, never 
theless, to all conditions of the policy.” The policy was issued October 31, 1924, 
for a period of three years. Three amended pleas were filed and a demurrer 
thereto was sustained. Judgment was rendered for the plaintiff, and the de- 
fendant took writ of error. The errors assigned are that the court erred (1) 
in sustaining the demurrer to the amended pleas, and (2) in rendering final 
judgment. 

The policy contains a provision that “this entire policy, unless otherwise pro- 
vided by agreement indorsed hereon or added hereto shall be void * * * if 
any change, other than by the death of the insured, take place in the interest, 
title or possession of the subject of insurance (except change of occupants with- 
out increase of hazard) whether by legal process or judgment or by voluntary 
act of the insured, or otherwise.” 

The first amended plea avers that Etta Benini Potts, the original insured, 
conveyed the insured property to Home Builders’ Investment Company on 
April 27, 1925, and the policy of insurance sued on was indorsed to the grantee 
and a loss payable clause was attached to the policy in favor of Etta Benim 
Potts, who became a mortgagee of the property; that the Home Builders’ In- 
vestment Company, the then owner of the property, conveyed it on October 
3, 1925, to J. H. Fitch and Joseph Sharado; that the policy of insurance was 























Fire | Loflin v. Home Ins. Co. 913 


not indorsed to the last grantees, nor was the loss payable clause changed to 
any one, but remained in the name of Etta Benini Potts, and that “defendant 
was not advised of the transfer of said property and that such transfer was in 
violation of the direct provisions and requirements of the policy and was made 
made without the knowledge and consent of defendant and prior to the occurrence 
of the fire”; “that the policy of insurance did not contain a clause which is commonly 
known and described as Standard or Union or New York Mortgage clause, but 
contains the loss payable form,” viz. “this policy shall be held payable to * * 

Etta Benini Potts * * * as her interest may appear, subject eatin 
to all conditions of the policy”; “that when the premises covered by the policy 
sued upon were transferred from Home Builders Investment Company to J. H. 
Fitch and Joseph Sharado, a material condition of the policy was violated when 
the assured failed to notify the defendant and or obtain its consent to such 
transfer.” The other pleas are quite similar 

The essential averments are that the insured mortgagor conveyed the in- 
sured property to another and that the defendant insurancé company 
advised of the transfer of the property,” which transfer “was made without the 
knowledge and consent of defendant,” and that “a material condition of the 
policy was violated when assured failed to notify this defendant and or obtain 
its consent to such transfer.” 

The plea avers a breach by the insured mortgagor of the condition of the 
policy that it shall be void if a change takes place in the title of the subject 
of insurance by the voluntary act of the insured, unless otherwise provided 
by agreement indorsed on or added to the policy; and, as the mortgagee’s right 
under the policy as written is not independent of the conditions that bind 
the insured, but is merely as payee of the policy, “as interest may appear, subject, 
nevertheless, to all conditions of the policy,” the breach averred in the plea 
is a defense to the action brought on the policy by the assignee of the mort- 
gagee. If the insurer waived the breach of condition by the mortgagor insured, 
such waiver may be appropriately pleaded by the plaintiff. A waiver by the 
insurer of the alleged breach of condition by the mortgagor insured does not 
appear by the record, so it is not involved in the ruling on the demurrer to the 
pleas or otherwise on the present record. 

The demurrer to the pleas should have been overruled. 
Reversed for appropriate proceedings. 
Strum and Buford, JJ., concur. 


Terrell, C. J., and Ellis and Brown, JJ., concur in the opinion and judgment. 


LOFLIN v. HOME INS. CO. (No. 19817.) 
Court of Appeals of Georgia, Division No. 1. Aug. 23, 1929. 
149 Southeastern Reporter 308. 

3. INSURANCE—INSURANCE CONTRACT FOR FIVE YEARS ARISES 
WHERE CONSIDERATION IS PREMIUM PAYABLE PARTLY IN 
CASH AND BALANCE IN FOUR EQUAL YEARLY INSTALLMENTS. 
Where policy of fire insurance provides that it insures for term of five years 

in consideration of insured’s payment of part of premium in cash and balance in 

four equal yearly installments evidenced by an installment note, there arises a con- 
tract of insurance for entire period of five years. 
(For other cases, see Insurance, Dec. Dig. § 177.) 


Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Action between J. T. Loflin and the Home Insurance Company. To review the 
anes, the former brings error. Affirmed. 

W. Fortson, of Washington, Ga., for plaintiff in error. 
ce E. Thompson, of Washington, Ga., for defendant in error. 
Syllabus Opinion by the Court. 

Broyies, C. J. [1, 2] 1. A special ground of a motion for a new trial is not in 
proper form for consideration unless it is complete within itself. Franklin v. 
State, 28 Ga. App. 460 (1b), 112 S. E. 170, and citations. (a) It is not complete 
within itself if, to be intelligible, it is.necessary to refer to other grounds of the 
motion (Dixon v. State, 28 Ga. App. 756 (3), 113 S. E. 24, and citations), or to 
the brief of evidence, or to some other portion of the record. McCall v. State, 


“was not 
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23 Ga. App. 770 (1), 99 S, E. 471. Under these rulings, special grounds 1, 2, 3, and 
4 of the motion for a new trial are not in proper form for the consideration of 
this court. 

2. Under the facts of the case, the remaining special grounds, complaining of 
various excerpts from the charge of the court, of the failure to charge certain 
contentions of the defendant, and of the failure to submit certain alleged issues 
of fact to the jury, show no cause for a reversal. 

3. The admission of the documentary evidence was not error for any reason 
assigned. 

[3] 4. Where a policy of fire insurance provides that it insures for a term of 
five years in consideration of the payment by the insured of a part of the premium 
in cash and the balance in four equal yearly installments, evidenced by an in- 
stallment note, there arises a contract of insurance for an entire period of five 
years. Fireman’s Fund Ins. Co. v. Lindsey, 32 Ga. App. 683 (1), 124 S. E. 369. 
The contention by the plaintiff in error in the instant case, that the cash payment 
made by him when ‘the policy was issued was for the first year’s premium, and 
that the four installment notes covered the premiums for the remaining four years, 
is without merit. 

[4] 5. The above-stated ruling is controlling in this case. The amendment to 
the defendant’s plea was properly stricken, and the verdict was amply authorized, 
if not demanded, by the evidence. Since there is no proper assignment of error 
upon the direction of the verdict, this court (under repeated rulings of the Su- 
preme Court and of this court) will consider in this connection only the question 
whether the verdict was authorized by any evidence. 

The refusal to grant a new trial was not error. 

Judgment affirmed. 

Bloodworth, J., concurs. 

Luke, J., disqualified. 


COX v. HOME INS. CO. OF NEW YORK. (No. 4589.) 
Springfield Court of Appeals. Missouri. July 12, 1929. 
19 Southwestern Reporter (2d) 297. 
1. INSURANCE—VALUED POLICY STATUTE DOES NOT APPLY TO 
TORNADO INSURANCE (REV. ST. 1919, § 6229). 
Valued policy statute (Rev. St. 1919, § 6229) is limited to fire insurance pol- 
icies, and does not apply to tornado insurance. 
(For other cases, see Insurance, Dec. Dig. § 500.) 


6. INSURANCE—IN ACTION ON TORNADO POLICY, EVIDENCE HELD 
SUFFICIENT TO UPHOLD JUDGMENT OF $1,450 FOR LOSS OF 
BARN. 

In action on tornado insurance policy, evidence held sufficient to uphold judg- 
ment of $1,450 for loss of barn. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 

7. INSURANCE—PROVISION OF TORNADO POLICY FOR PRORATING 
INSURANCE WAS PUT IN OPERATION BY EXISTING VALID POL- 
ICY, EVEN THOUGH IT HAD LAPSED. 

Provision of tornado insurance policy for prorating insurance was put in op- 
eration by existing valid policy, where it had lapsed because of nonpayment of 
premiums, and would have become enforceable at any time on payment of install- 
ment. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

8. INSURANCE—WHERE TORNADO POLICY IS CLAIMED TO BE VOID 
AB INITIO, THERE MUST BE TENDER OF PREMIUM PAID WITHIN 
REASONABLE TIME AFTER NOTICE TO WORK FORFEITURE. 
Where tornado policy is claimed to be void ab initio, there must be tender of 

premium paid within reasonable time after notice in order to work a forfeiture. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 
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9, INSURANCE—PROVISION VOIDING POLICY BECAUSE OF MISREP- 
RESENTATION REGARDING TITLE WAS WAIVED, WHERE IN- 
SURER DID NOT RETURN OR TENDER PREMIUM PAID. 

Provision of tornado policy voiding policy on account of misrepresentation as 
to insured’s title was waived, where insurer did not return, or offer to return, pre- 
mium paid. 

(For other cases, see Insurance, Dec. Dig. § 392 [1, 11].) 

Cox, P. J., dissenting. 

Appeal from Circuit Court, Barry County; Chas. L. Henson, Judge. 

Action by Frank Cox, by attorney in fact, against the Home Insurance Company 
of New York. From a judgment for plaintiff, defendant appeals, ‘Reversed and 
remanded. 

E. L. Snider, of Chicago, Ill., and Farrington & Curtis, of Springfield, for 
appellant. 

D. S. Mayhew, of Monett, for respondent. 

Bailey, J. This is an action to recover $1,725 on a tornado insurance policy 
dated May 26, 1927, and issued by defendant on plaintiff’s property. The statement 
of the case in appellant’s brief, which has been adopted almost word for word by 
respondent, clearly and concisely sets forth the facts, and, in part, reads as follows: 

“The policy was taken out by Frank Cox through Carl Lehnhard as agent. 
It covered a barn in the sum of $1,500.00; a dwelling house in the sum of $1350; a 
garage in the sum of $50.00 and a smokehouse and a produce house in the sum of 
$100.00, all of which were located on a two-acre tract * * * in Barry County, Mis- 
sour. 

“The policy was for a term of five years, premium for first vear having been 
paid in advance at the time policy was issued and premium for remaining years 
had been paid by the execution of a note, payable in four equal installments. 

“The policy was issued pursuant to a written application made by plaintiff for 
the insurance. In the application plaintiff stated and warranted that he, was the 
sole and absolute owner of the property insured; that the title thereto was in his 
name and agreed in said application that such representations should be deemed 
and taken to be promissory warranties upon which the policy was to be predicated. 

“Turk Brothers of Mt. Vernon, Missouri, represented the appellant company 
in this transaction. The Deming Investment Company of Oswego, Kansas, held a 
mortgage against the farm where these buildings were located, In April, 1925, 
plaintiff and his mother, M. E. Cox, took out a tornado policy of insurance on 
the property above mentioned, in the same amounts above recited, in the Spring- 
field Fire and Marine Insurance Company. This policy was for a term of five 
years and the premium there was divided in five equal yearly installments, the 
first year being paid in cash and a note being given for the other four years. 
These installments fell due on the first of April of each year. Plaintiff failed to 
pay the installment falling due in April, 1927. This policy of insurance contained 
a provision that in event an installment on said premium note should be unpaid 
when due and loss occur that no liability should attach, but that payment of such 
delinquent installment would cause the insurance to again attach. 

“The Deming Investment Company held this policy with its loan and after 
plaintiff had failed to pay the insurance due on April 1, 1927, this company on the 
22nd of April, 1927, wrote a letter to the Deming Investment Company advising 
it that said policy was lapsed for failure to pay the premium. The loan company 
passed this information on to the plaintiff and he, through his agent aforesaid, 
made application for the present insurance. 

“At the time this application was executed plaintiff advised the agent of de- 
fendant that the policy in the Springfield Fire and Marine Company had been can- 
celled. All the witnesses agree to this fact and the agent of the appellant, Mr. 
Turk, who was placed on the stand by plaintiff. testified as a part of plaintiff's 
case that he would not have written this policy had he known the former policy 
Was only lapsed and not cancelled and that he was forbidden by rule of the com— 
pany from so doing. It was also shown that appellant never had knowledge that 
o Policy had not been cancelled but was only lapsed, until after the loss in 

lestion. 


“The Springfield Fire and Marine Company held and retained the premium 
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note given by plaintiff for its policy until long after the loss sued upon, and during 
all that time plaintiff had possession of the policy of insurance written by this 
company and produced it at the trial. 


‘A windstorm struck the premises in question on the 16th day of July, 1927, 
demolishing the barn and doing some minor damage to the house.” 


The petition is in regular form. The answer sets up several special defenses, 
based on violations of the insurance agreement by plaintiff. It is charged, in this 
connection, that plaintiff was not the sole owner of the property, as he had repre- 
sented himself to be, and that plaintiff had other insurance on the same property, 
and is therefore entitled to recover from defendant no greater proportion than the 
sum named in the policy bears to the whole amount of insurance. A trial was had 
to the court, a jury being waived, which resulted in a judgment for plaintiff in 
the sum of $1,450 on account of the barn and $150 on account of the house, total 
$1,600. From this judgment, defendant has appealed. 


[1] It is charged that the court erred in rendering judgment for plaintiff, be- 
cause there was no evidence as to the value of the barn or damage to the house at 
the time of the loss, In support of this contention defendant asserts that the 
valued policy statute (section 6229, Rev. St. Mo. 1919) has no application to tor- 
nado insurance, and that plaintiff has the burden of proving the value of the 
property destroyed at the time the loss occurred. The statute is limited to fire 
insurance policies, and defendant’s assertion of the law is unquestionably correct. 
Nalley v. Home Ins. Co., 250 Mo. 452, 157 S. W. 769, Ann. Cas. 1915A, 283; Kat- 
telmann vy. Fire Ass’n. of Philadelphia, 79 Mo. App. 447. 


[2, 3] However, if there be any substantial evidence tending to support the 
trial court’s finding as to the value of the property at the time of loss, the judg- 
ment will not be disturbed on appeal. As to the value of the barn, one of plain- 
tiff’s witnesses (Will Long) testified on direct examination “that he had lived 
on the Cox farm for about two and one-half years as a tenant; had known the 
barn which was blown down ever since he could remember; had been a farmer 
all of his life; had owned a farm ever since he was twenty-one years of age, and 
that he was now thirty-three, and was fairly familiar with the costs of building a 
harn; that the value of the barn which was blown down was around $3,000 and 
that it was in size a barn of about 60 by 63 feet, under one roof.” In addition to 
the foregoing, plaintiff’s additional abstract of the record shows Mr, Long was 
asked the direct question as to the reasonable value of the barn at the time it was 
blown down, to which he replied, “I would judge around $3,000.00.” It is ex- 
tremely doubtful whether or not Long was sufficiently qualified as to his knowledge 
of such matters to express an opinion on the value of the barn. Defendant's cross- 
examination tends to show he was not qualified, but the evidence went in without 
objection at the time, and we think it sufficient to uphold the judgment. Defend- 
ant contents Long’s testimony was stricken out by the court. The record does not 
so show. No motion was made to strike out Long’s testimony as to the value of 
the barn until after another witness had testified. At that time the record shows 
the following occurred, to wit: 


“By Mr. Curtis: We also move to strike out the testimony of the witness Long 
given ‘n connection with the same matter (value of the barn) for the same reason. 

“By the Court: I struck out Long’s testimony. 

“By Mr. Curtis: You struck out the salvage proposition, I am striking at the 
value of the barn. 

“By the Court: “It strikes me that at the close of Long’s testimony he de- 
clared that he wasn’t acquainted with the value of the barn.” ma: 

As a matter of fact, the record shows the trial court was mistaken in his 
statement that the testimony of Long, relative to the value of the barn, was stricken 
out, and the court was also mistaken in his opinion that Long had declared he was 
not acquainted with the value of the barn. As we view the matter, the court left 
defendant’s motion to strike without a ruling thereon. The court seemed to be 
confused as to the testimony of the two witnesses, Long and Tate. At any rate, 
we cannot assume the court intended to sustain defendant’s motion to strike by his 
opinions expressed contrary to fact. As indicated before, the record shows no ob- 
jection to the testimony of Long on the value of the barn. The motion to strike, 
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made after cross-examination and after the witness had been excused, came too late. 
Lefever v. Stephenson (Mo. Sup) 193 S. W. 840, loc. cit. 844. 

[4] Although this evidence may have been such that on objection defendant 
could have had it excluded, since it went in without objection, it may be considered 
by the court as a basis for its judgment. Robertson v. Energy Construction Co. 
(Mo. App.) 294 S. W. 426. 

[5,6] Plaintiff's witness, J. O. Tate, testified he was unable to place a value on 
the barn as of the time of the loss. He did testify the barn would cost $3,000 to 
rebuild, and that the value of the salvage left on the ground would not exceed $50. 
Defendant’s motion to strike out this testimony as to the value of the barn should 
have been sustained. However, the testimony of Long on the value of the barn at 
the time of the loss and Tate’s testimony on the value of the salvage was, we think, 
sufficient to uphold the judgment of $1,450 for loss of the barn. There was no com- 
petent evidence to support the judgment of $150 damage to the house. 

[7] The insurance policy issued in this case contained a pro rata clause, as 
follows: “In case there shall be any other insurance against tornado, windstorm, or 
cyclone on the property herein named, whether valid or not, the assured shall be 
entitled to recover of this Company no greater proportion than the sum herein 
named bears to the whole amount of insurance.” The policy was issued May 26, 
1927. The policy of the Springfield Fire & Marine Company, issued to plaintiff and 
his mother, M. E. Cox, as heretofore set forth, would have not have expired until 
April 6, 1930, had all installments of the premium been paid when due. The clause 
in the policy of the Springfield Fire & Marine Company policy, relative to the effect 
of failure to pay installments when due, reads as follows: “But it is expressly 
agreed that this Company shall not be liable for any loss or damage that may occur 
to the property herein mentioned while any promissory note or obligation, or part 
thereof, given for the premium remains past due and unpaid. When said premium 
note or obligation is paid this insurance shall again attach from the date of receipt 
of such payment by the Manager.” By failing to pay the installment due April 1, 
1927, the policy lapsed, and the note itself was finally canceled by the company 
August 26, 1927, but after the loss which occurred July 16, 1927. Plaintiff notified 
the Springfield Fire & Marine Company in regard to the loss, and that company 
denied liability. In the application for insurance made to defendant’s .company, 
plaintiff's agent stated there was no other insurance on the property, and the evi- 
dence shows defendant’s agent relied on that statement. Based on the foregoing 
facts, it is defendant’s earnest contention that the trial court erred in refusing its 
‘nstructions on the measure of damages to the effect that, if the Springfield Fire & 
Marine Insurance Company’s policy had not been canceled, although lapsed, at the 
time of the loss, defendant would, in any event, be entitled to prorate the loss with 
such other policy. In support of this contention, defendant calls to our attention 
two Missouri cases which seem to recognize the binding force of the pro rata 
clause contained in an insurance policy, such as we have under consideration. The 
first case is that of Parks v. Hartford Ins. Co., 100 Mo. 373, 12 S. W. 1058. The 
trial court, in that case, excluded certain insurance from consideration in estimat- 
ing the total insurance. On that question, our Supreme Court said: 

“The kind of insurance contemplated by the policy in suit, referring to the 
clause for the apportionment of the loss, is valid insurance, or such as has, at 
least, original validity. The policy in the East Texas company was not of that 
sort. It was obtained, under the mistaken impression that the policy sued on here 
and others had been canceled, and the insured so represented. This was sufficient to 
avoid that policy from the beginning, and that company’s refusal to pay it appears 
Just, on the facts shown. 


“The words in this policy, ‘without reference to the solvency or liability of 
other insurers,’ cannot fairly and reasonably be said to include contracts of supposed 
insurance which, for any sufficient cause, fail ever to become operative. Those 
words refer to valid insurances which, though in force at the time of the loss, may 
not constitute legal liabilities because of some breach of the terms of the policies 
or otherwise.” 100 Mo. loc. cit. 382, 12 S. W. 1060. 

The other case is that of Mayes v, National Union Fire Ins. Co., 257 S. W. 
141, in which this court held that the pro rata clause in a fire policy, similiar to the 
one in the case at bar, covers only other policies for the issuance of which the in- 
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sured could be held responsible, but that such clause was not applicable to a 
policy procured from another company by insured’s mortgagee without insured’s 
knowledge or consent. In 14 R. C. L. p. 1310, we find the law thus stated: “A pro- 
vision that the insurer shall be liable only for its pro rata share of the entire insur- 
ance on the property, whether valid or invalid, applies even in cases where existing 
policies are by their terms rendered void, by the issuance of the policy containing the 
clause, so that from the date of the latter policy it is the only existing insurance on 
the property. Such a provision applies to all unenforceable policies.” This text 
seems to be supported by the weight of authority. See Webb v. Insurance Com- 
pany, 167 Mich. 144, 132 N. W. 523, 36 L. R. A. (N. S.) 350, and note; Southern 
National Ins. Co., v. Barr (Tex. Civ. App.) 148 S. W. 845; Bateman v. Lumber- 
men’s Ins. Co., 189 Pa. 465, 42 A. 184. 

Our Supreme Court had occasion to discuss a similar question in the com- 
paratively recent case of Wilson Co. v. Hartford Fire Ins. Co., 300 Mo. 1, 254 S. 
W. 266. In that case the Hartford Insurance Company issued certain specific live 
stock insurance policies containing provisions that the policies should be void in the 
event of other insurance “whether valid or invalid.” But the policies also contained 
a provision providing for adjustment of losses, if there was other specific insur- 
ance, and our Supreme Court held that such subsequent provision rendered the 
stipulation as to other insurance of no effect. Following this, in considering the 
effect of a “floating policy,” the Supreme Court held that, to avoid a policy con- 
taining a provision for avoiding it on account of other insurance, such other insur- 
ance must be in existence and enforceable. 300 Mo. 1, 254 S. W. loc. cit. 283. How- 
ever, the question of the effect of a provision for prorating with other insur- 
ance “whether valid or invalid” is not decided, as we understand the decision, and 
such question was not before the court. We therefore do not consider the Wilson 
Case decisive in the case at bar. Our Supreme Court has never hesitated to en- 
force clear, unambiguous, and lawful stipulations in an insurance contract, although 
such stipulations may have been favorable to the insurer. The proper attitude of 
the courts in construing provisions in insurance policies has been thus stated: 


“We do not think (aside from the several phases of equitable jurisdiction and 
of waiver and of construing a contract more strictly against the writer of it, and 
of the rule that a forfeiture is abhorrent, none of which is involved herein by reason 
of the absence of doubt as to the facts and of the lack of ambiguity in the clause 
before us for construction) there is any warrant in law to construe a contract of 
insurance by any other rule than that used to construe other contracts made by per- 
sons competent to enter into them. If there be any difference it rests, or ought 
to rest, merely in the rule as to the quantum of the evidence which we will re- 
quire to prove an allegation of waiver, or fraud, or misrepresentation, or mutual mis- 
take, growing out of an insurance contract, and which is bottomed upon a con- 
sideration of the advantage, which for the most part the insurer has over the as- 
sured, in pitting technically trained mentalities against untrained minds.” State 
ex rel. v. Ellison, 269 Mo. 410, loc. cit. 420, 190 S. W. 879, 882. 


The provision here under consideration is specific, and covers the exact sit- 
uation as developed in the present case. Obviously such stipulation providing for 
prorating of insurance with other insurance, whether valid or invalid, was made for 
the very purpose of protecting the insurer against litigating the question, of the va- 
lidity or invalidity of other insurance, and to guard against the possibility of any 
inducement for the commission of a fraud or for obtaining overinsurance. The 
policy of the Springfield Fire & Marine Insurance Company was not void, but had 
lapsed, it seems. because insured is alleged to have failed to pay an insurance pre- 
mium installment. The policy, by its terms, would have become enforceable at any 
time upon payment of such installment. And, although insured had notice that 
such policy had lapsed, he nevertheless notified said company when his loss occur- 
red, and apparently intended to collect the insurance on the latter policy, if possible. 
There may have developed a question of fact as to whether or not insured was in 
cefault in the payment of the premium: on that policy. Should this defendant be 
required to litigate such a question in the face of the plain provision of its insur- 
ance contract? We think the weight of authority and reason supports the view that 
the provision for prorating the insurance is put in operation by an existing vali 
policy, although it may be lapsed, and that defendant should not be required to con- 
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test the validity or invalidity of such policy. We therefore hold the policy of in- 
surance issued by the Springfield Fire & Marine Insurance Company should have 
been taken into consideration, and plaintiff should have been limited in his recovery 
against this defendant to the proportion the sum named in defendant’s policy bears 
to the whole amount of insurance on each item insured. 

Defendant also urges that, since under the uncontroverted testimony Missouri 
E. Cox had a life estate in the property insured, and plaintiff was not the uncon- 
ditional and sole owner, in fee, of this property, then, by the terms of the ap- 
plication and policy, the insurance was avoided. The question of title is held to be 
material to the risk. Mers v. Franklin Ins. Co., 68 Mo. 127; White v. Merchant’s 
Insurance Co., 93 Mo. App. 282. Plaintiff seems to concede this provision in the 
policy was violated, but asserts defendant waived the right to question the validity 
of the policy by retaining the premium for an unreasonable length of time after 
asserting the invalidity of the policy on that account. Defendant has never offered 
to return the specific amount of the premium which plaintiff paid for one year in 
advance, although it had notice that plaintiff was not the sole owner of the pro- 
perty at least at the time it filed its answer which pleaded that defense. Defendant 
contends that the offer which it made to pay plaintiff $750 in full settlement of all 
claims under the policy takes out of the case the question of waiver, because the 
amount tendered was more than the amount of the premium paid; that, since plain- 
tiff refused the offer of $750, it would have been useless to have tendered him the 
comparatively small amount of the premium paid. This position is untenable, be- 
cause the offer to settle, according to the plaintiff’s evidence, was conditional, and 
made on the theory that defendant was liable for only half the loss under the pro 
rata clause. Defendant did not then appear to be denying the validity of the policy 
ab initio. Plaintiff had the right to believe that, if defendant was liable at all, it 
was liable for the entire amount. It also seems paradoxical to say an offer of com- 
promise can be substituted for a tender of the premium. 

[8] Under the decisions of this state, where the policy is claimed to be void ab 
initio, there must be a tender of the premium paid within a reasonable time after 
notice in order to work a forfeiture. Everett v. Patrons’ & Farmers’ Mutual Fire 
Ins. Co. (Mo, App.) 7 S. W. (2d) 463, loc. cit. 469; Mackey v. Ins. Co. (Mo. 
App.) 284 S. W. 161. 

[9] Since defendant has never returned or offered to return, the premium 
paid, we must hold the provision voiding the policy on account of misrepresentation 
as to plaintiff’s title was waived. 

For the reasons stated, the judgment should be reversed and remanded. It is 
so ordered. 

Smith, J., concurs. 


Cox, P. J., (dissenting). I cannot agree with the conclusion reached by my 
Brethren in this case, regardless of the weight of authority, a question which I do 
not think necessary to discuss at this time. I think it will be conceded that a 
policy which had been issued, but which for any reason was not valid at the date of 
its issue. is not covered by the pro rata clause in this policy. Parks v. Hartford Ins. 
Co. 100 Mo. 373, 12 S. W. 1058. The language of this clause is: “In case there shall 
be any other insurance against tornado, windstorm or cyclone on the property 
herein named, whether valid or not the assured shall be entitled to recover of this 
company no greater proportion than the sum herein named bears to the whole 
amount of insurance.” (Italics are ours.) The policy in the Springfield Fire & 
Marine Company which the defendant claims put in force the above pro rata clause 
had heen a valid policy, but, at the time this policy was issued, had lapsed for 
nonpayment of the premium installment, and it was not enforceable when this 
policy was issued nor at the time of the fire. The two clauses which we have 
italicized are repugnant. One says, “whether valid or not,” meaning clearly that 
an invalid policy would be just as effective as a valid one in putting in force the 
pro rata clause. The final clause states that the company shall only be liable for 
the porportion which its policy “bears to the whole amount of insurance.” That 
clause means insurance that is insurance. Not a policy that is not enforceable, and 
therefore not insurance at the time of the fire. To my mind, the effect of this 
fepugnancy should be to eliminate the provision against an invalid policy. Had loss 
occurred immediately before this policy was issued, it is certain the insured could 
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have collected nothing from the Springfield Company. It is just as certain that 
until this policy was issued the plaintiff had no “insurance” on this property, nor 
did he afterward secure any “insurance” on it other than the policy in suit, and 
hence, in my view of the facts, there was no consideration for the pro rata clause 
in this policy. To my mind, there should be no distinction made between a policy 
that is void in the beginning and one that was originally valid but was unenforceable 
at the time of the loss, unless it were valid when the later policy was issued, and 
had thereafter become unenforcable through the fault of the insured. The effort of 
the insured is to secure protection against actual loss in case his property is damaged 
or destroyed. The effort of the insurer in providing against other policies which 
might result in overinsurance is to protect’ itself against overinsurance that might 
lead to incendiarism or willful neglect in the care of the property on the part of the 
insured in order to sell his property at an exorbitant price to the insurance com- 
panies. A lapsed policy cannot induce destruction by the owner any more than a 
_ void policy, and should, in my judgment, stand on the same footing. 

A provision that, if there be other insurance, the company shall only be liable 
for its pro rata share of the loss, is fair and right, but a provision that void or 
unenforceable policy shall have the same effect is neither fair nor right, unless, as 
already stated, the policy provided against was valid when the policy in suit was 
issued, but had later become void or unenforceable by the wrongful or negligent 
act of the insured. If there are two or more valid policies on the same property, and 
any policy contains a pro rata clause, then the insured owes the duty to the 
insurer whose policy carries a pro rata clause to keep all of them alive until their 
expiration, and, if by his fault he allows any of them to lapse, then he, and not the 
insurer, should bear the loss, and the pro rata clause should remain in force, but, 
if a prior policy is void or unenforceable at the time the policy in suit is issued, as 
is the case here, then I cannot see on what principle the insurer can be allowed to 
collect premium on the face of the policy and then in case of loss cut that down 
under the pro rata clause against invalid or lapsed insurance. I cannot conceive 
upon what basis it can be said that a provision to probate with an invalid or un- 
enforceable policy has any consideration to support it. Some authorities say that 
the insurance company should not be required to litigate the question of the validity 
of other policies. We are not impressed with that suggestion. If there are other 
valid policies, the defendant must show that fact in order to put in force its own 
pro rata clause, and that is all it would have to do if the other policy was unen- 
forceable, for the burden would rest on the insured to show the facts which made 
the other policy unenforceable. I have tried to view this question from every angle, 
and am unable to satisfy myself that there can be any consideration to support a pro- 
vision of this kind when the other policy is, for any reason, ‘unenforceable at the 
date of issue of the policy in suit. 

It is thought by my Brethren that the holding of the Supreme Court in Wilson 
Co. v. Hartford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266, to the effect that for 
another policy to affect the one in judgment such other policy should be one that 
was enforceable at the time of the fire, is not binding authority in this case. That 
depends on whether the Supreme Court meant what is said on that question to be 
a statement of the court's view of the proper construction to be given a provision 
of this character in an insurance policy, or whether the statement must be regarded 
by us as mere obiter dictum and not the law. In that case, 300 Mo. loc. cit. 53, 254 
S. W. 283, we find this language: “As this court said in Obermeyer v. Globe Mutual 
Fire Insurance Company, 43 Mo. loc. cit. 577: ‘The contract is to be enforced ac- 
cording to its spirit, not its letter merely. Thus, it is also well settled, though per 
haps not with the same unanimity, that if the second policy, against which the 
contract stipulates, is itself a void one, or one that cannot be enforced, it shall not 
avoid the first, nothwithstanding the clause of forfeiture.’ (Citing cases.) Under 
the ruling, therefore, in the Obermeyer Case, to constitute a successful defense in 
an action on an insurance policy, it should appear that the nolicy relied upon to 
avoid the one containing the condition of forfeiture was in existence, and enforce- 
able at the time of the loss. It may be said, in the light of many cases, that, to 
render an existing policy void, the additional insurance must be valid and enforce- 
able. 26 C. J. p. 261, note 43. * * * The condition here sought to be invoked by 
appellant to invalidate its policies is, as we have shown, not one which can in any 
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wise affect its contract during the existence of the risk, but one which has reference 
only to a matter subsequent to the loss. No substantial right of the appellant could 
have been prejudiced by the Globe & Rutgers policy, and it would shame justice to 
prevent a recovery by the respondent on a filmy technicality, which will not stand 
the test of analysis, and under its facts is not sustained by any well-reasoned pre- 
cedent.” 

I am of the opinion that the holding in the majority opinion is in conflict with 
the case of Wilson Co. v. Hartford Fire Ins. Co., 300 Mo. 1, 254 S. W. 266, and 
[ therefore ask that this cause be certified to the Supreme Court for final deter- 
mination. 


FEDERAL LAND BANK OF SPOKANE et al. v. ROCKY MOUNTAIN FIRE 
INS. CO. (No. 6458.) 
Supreme Court of Montana. July 1, 1929. 
279 Pacific Reporter 239. 

1. INSURANCE—MISREPRESENTATIONS IN APPLICATION MADE TO 
ANOTHER COMPANY HELD NO DEFENSE TO POLICY, THOUGH 
DEFENDANT’S AGENT HAD APPLICATION CHANGED. 

Alleged misrepresentation and concealment in application addressed to an- 
other insurance company, but taken by agent who also represented defendant, 
held not to constitute defense in suit on fire policy, where application was changed 
by defendant’s special agent so as to have it submitted to defendant company. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


2. INSURANCE—PROVISION REQUIRING IMMEDIATE WRITTEN NO- 
TICE OF LOSS WAS SUFFICIENTLY COMPLIED WITH BY INSUR- 
ED BY PERSONALLY COMMUNICATING INFORMATION TO AG- 
ENT THEREUPON SENT WRITTEN NOTICE TO COMPANY. 

Where insured personally communicated information of fire to agent of 
insurance company a day or so after the fire occurred, and the agent thereupon 
sent written notice to the company, there was sufficient compliance with re- 
quirement of policy that insured must give immediate notice of loss in writing 
to company. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


3. INSURANCE—DEFECTS IN PROOF OF LOSS HELD WAIVED BY IN- 
SURANCE COMPANY BY AGENT’S RETENTION OF STATEMENT 
FURNISHED WITHOUT ADVISING INSURED OF DEFECTS. (Rev. 
Codes 1921, §§ 8144, 8145). 

Defects in proofs of loss submitted by insured under fire policy held 
waived by insurance company under Rev. Codes 1921, §§ 8144, 8145, where de- 
fendant received statement of loss from insured and through its agent held 
the statement for period of more than 60 days without advising insured of any 
defects or omissions. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


4. INSURANCE—DEFECTS IN PROOFS ARE WAIVED BY INSURER BY 
FAILURE TO MAKE OBJECTION WITHIN REASONABLE. TIME. 
(Rev. Codes 1921 §§ 8144, 8145). 


Where policy requires preliminary proofs of loss which are presented in 
due time, defects therein are waived by failure of insurer to make objection 
thereto within reasonable time under Rev. Codes 1921 §§ 8144, 8145, especially 
where delay operatese to postpone the time of payment of the loss or makes 
it impossible to remedy the defects within the time fixed by the policy. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


5. INSURANCE—INSURED’S AGREEMENT THAT INVESTIGATION OF 
FIRE SHOULD NOT WAIVE CONDITIONS OF POLICY DID NOT 
PREVENT AGENT’S RETENTION OF PROOFS FROM OPERATING 
AS WAIVER OF DEFECTS THEREIN. 

_Execution by insured of nonwaiver agreement, providing that action taken 
by insurance company in investigating cause of fire or amount of loss should not 
waive any of conditions of policy or rights of parties, did not prevent agent’s 
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retention of proofs of loss without objection from operating as waiver on defects 
therein. 


(For other cases, see Insurance, Dec. Dig. § 560[1].) 


Appeal from District Court, Fallon County; $. D. McKinnon, Judge. 

Action by the Federal Land Bank of Spokane and another against the 
Rocky Mountain Fire Insurance Company. Judgment for plaintiffs, and de- 
fendant appeals. Affirmed. 

Loud & Leavitt, of Miles City, and Cooper, Stephenson & Hoover, of Great 
Falls, for appellant. 

D. R. Young, of Baker, for respondents. 


GALEN, J. On December 2, 1926, a policy of insurance was issued by the 
Rocky Mountain Fire Insurance Company for the principal sum of $1,300 in 
favor of the plaintiff A. S. Smith, insuring for a period of three years from date 
his dwelling house located on a farm described and certain personal property 
contained therein, in Fallon county, against loss or damage by fire, being so 
divided as to cover liability on the house to the extent of $800 and on the personal 
property to the amount of $500. There was added to the policy a mortgage 
clause whereby, in the case of damage or loss to the dwelling, the amount 
thereof should be paid to the plaintiff Federal Land Bank of Spokane. On 
February 26, 1927, the house and its contents were completely destroyed by 
fire. The insurance company having failed, neglected, and refused to pay the 
loss, this action was commenced on November 2, 1927, to recover on the con- 
tract to the full extent of liability thereunder. The company defended on the 
ground of misrepresentation and concealment of material facts in the application 
made for the policy, failure of the plaintiffs to make and present proper proofs 
of loss within the time required by the express terms of the contract, and the 
execution of a nonwaiver agreement by the insured Smith, whereby he is 
estopped from claiming waiver of any of the terms and conditions of the policy. 
Upon issue joined the cause was tried to the court without a jury on March 
30, 1928. After the close of all of the evidence introduced by both parties, 
each was given time within which to submit briefs and proposed findings, after 
the submission of which the court, being of opinion that the plaintiffs were 
entitled to prevail, made findings of facts and conclusions of law, accordingly, 
upon which judgment was duly entered on June 2, 1928, in favor of the plain- 
tiffs for the face of the policy, with interest and costs, $800 of the principal 
amount in favor of the Federal Land Bank of Spokane and $500 in favor of 
A. S. Smith, from which judgment the defendant has appealed. 


[1] 1. The several assignments of error made by the defendant present but 
three questions necessary for consideration in disposition of the appeal, the first 
of which involves alleged misrepresentation and the concealment of material facts 
in the application made for the policy. It appears that a policy of insurance covering 
the same property was, in the month of September, 1926, issued to the plaintiff Smith 
by the Royalty Exchange Fire Assurance Company, through L. W. Busch, an abstrac- 
tor of title living at Baker, local agent for that insurance organization, which policy 
was one month later, on October 16, 1926, canceled for the reason that the insurance 
company had decided to decline further farm risks. The Baker National Bank, at the 
city of Baker, was at the time the policy in question was issued, prior thereto 
had been and afterwards continued to be, the local agent of the defendant com- 
pany and other fire insurance companies, including the Franklin Fire Insur- 
ance Company. Smith being desirous of keeping fire loss protection on the 
property, and his insurance written through the Busch agency having been can- 
celed, called at the Baker National Bank and there conferred with Fred Morris, 
assistant cashier, upon the subject. The latter testified: “I took his application 
for insurance; that is his (Smith’s) signature; the answers to the various ques- 
tions propounded in the application are in my handwriting. * * * I asked 
him those questions and those are the answers he gave me. I wrote them down 
immediately. * * * This was a stock form of an application and was used 
by my bank to secure an insurance policy from the company that I might sub- 
mit it to, and in the event the insurance was not written by the first company, 
I would submit the application to anotfier company or take a new application.” 
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In this instance the appucation made was addressed to the Franklin Insurance 
Company, represented by the bank, and Mr. Smith was so advised. Upon accept- 
ance of the application by the Franklin-Company, the bank, as its agent, wrote a 
policy which was afterwards canceled before delivery. Subsequently, on Decem- 
ber 2, 1926, F. L. Carey, a special agent for the Rocky Mountain Fire Insurance 
Company, called at the bank for the purpose of checking up business by it 
handled as agent of the latter company. There he was told of this insurance 
business and asked if the defendant company would write the policy desired. 
The application made to the Franklin Insurance Company was shown to him, 
and concerning the transaction he testified: “We changed that (the applica- 
tion) so as to submit it to the Rocky Mountam. * * * It was the 2d of 
December when I was here and our policy was dated the 2d of December, and 
I changed the date from the 16th of October to the 2d of December, the day 
1 wrote the policy; otherwise with the exception of the ‘received stamp’ on the 
bottom of it it is in the same condition now as when I received it. * * * {| 
issued and countersigned a policy on that application. * * * The policy was 
left in the bank of Baker for delivery to the insured, and so far as I know it 
was delivered to the insured. We have received our premium.”. The alleged 
misrepresentation or concealment of material facts in the application said to 
vitiate the policy consist of the following questions and replies made thereto: 

“Q. Is house occupied by owner or tenant? A. Owner. 

“Q. Has risk ever been declined or canceled by any other company? A. No 

“QQ. What is your title? A. Deed. 

“Q. Is property in litigation or dispute? A. No answer. 

“Q. Is mortgage past due? A. No.” 

The district court concluded as a matter of law that such application comprises 
no part of the contract, with which we agree; however, it may be observed 
that the defendant company’s contention is of. doubtful merit under the conditions 
here shown to exist, had the application been made direct to the defendant 
company in the first instance. Upon the admitted facts it would seem needless 


to prolong discussion by reference to the statutes and authorities cited by 


counsel. In application of most fundamental principles of law to the facts, it 


is apparent that the application in this instance did not and could not be con- 
sidered as a part of the contract. It must be manifest that an application made 
to one company constitutes no part of the contract with a wholly different 
company. We are astonished that the insurance company should attempt tu 
escape liability upon such flimsy pretext. 

2, 3] 2. Should the plaintiffs be denied right of recovery on the contract for 
failure to give defendant proper and timely notice of the loss and to submit 
proofs thereof as by the contract required? 

By the terms of the policy it is provided, among other things, that: “If fire 
occurs insured shall give immediate notice of any loss thereby in writing to this 
company * * * and within sixty days after the fire, unless such time is ex- 
tended in writing by this company, shall render a statement to this company 
signed and sworn to by said insured, stating the knowledge and belief of the in- 
sured as to the time and origin of the fire, the interest of the insured, and of all 
others in the property, the cash value of each item thereof, and.the amount of 
loss thereon, all incumberances thereon or other insurance, whether valid or 
not, covering any of said property.” 


It appears that a day or two after the fire Mr. Smith personally communicated 
the facts to the defendant company’s agent, the Baker National Bank, and 
thereupon written notice was sent to the defendant company, not by the in- 
sured but by the bank; it being inferable, however, that it was so sent at the 
request of the insured. Mr. Morris, assistant cashier, testified that while he, 
personally, did not send the notice to the defendant company after “I received 
the notice of the fire, I presume it was sent by the bank,” such matters are 
handled promptly, and if it was not sent the day “we received notice of the loss, 
it wouldn’t be more than two days later.” At any rate, the defendant company 
received notice of the fire. Having been advised of the fire, on the morning 
of March 10, 1927, less than two weeks after the property was destroyed, F. L. 
Carey, special agent of the defendant company, again visited the town. of 
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Baker, as he states, “primarily for the purpose of investigating the reported loss.” 
As to proofs of loss, Carey on this visit informed Smith that it would be neces- 
sary for him to prepare and submit a statement of the cost of replacement of all 
of the property destroyed. There is conflict in the evidence as to how these 
should be prepared, where submitted, and to whom they should be delivered; 
yet the fact remains that such statements were prepared and furnished to the 
agents of the company. As to the cost of replacement of the building, the in- 
sured had an estimate made up by the Midland Coal & Lumber Company, which 
he states he delivered to Carey in person at Baker, “that night or the next 
morning.” It was not verified. Carey denies that it was delivered to him. At 
any rate, it reached the company. No objection was raised as to its sufficiency. 
A few days later, the insured states, he prepared and delivered to the Baker 
National Bank an itemized list of the personal property destroyed. Morris, as- 
sistant cashier of. the bank, admits its receipt, but says that “was mislaid 
in the bank and was kept for a considerable time after I received it.” When 
it was received at the office of the company does not appear; however, Morris 
told Young that it had not been found until after September 22, 1927, the date 
when formal verified proofs of loss were presented, more than six months after 
Carey had visited Baker in consequence of the fire. The court found as a 
matter of law that the notice of loss sent to the defendant company by the 
Baker National Bank within 3 days after the fire was. a sufficient notice of loss 
under the provisions of the policy and the laws of the state of Montana; that 
the proofs of loss submitted by the insured as to the cost of replacement of 
the building, and the itemized list of personal property with estimated value 
thereof, constitute sufficient proof of loss, in consequence of the defendant com- 
pany having received such statement through its agents and holding them 
for a period of more than 60 days without advising the insured of any defects 
or omissions therein; thereby waiving its right to object thereto, and be- 
coming estopped to deny the sufficiency of such proofs. Under the condi- 
tions shown, we are of opinion that the court made proper determination. 

It is by statute provided that “delay in the presentation to an insurer of no- 
tice or proof of loss is waived, if caused by any act of his, or if he omits to 
make objection promptly and specifically upon that ground.” Section 8145, 
Rev. Codes 1921. While “ordinarily a local agent has no authority to receive 
notice of loss, and he is not bound to communicate to the insurer a notice 
of loss given him by insured, especially where insured does not ask him to do 
so; and accordingly, if he does not do so, the notice given him is not notice 
to insurer; however, if insured gives timely notice to a local agent of insurer, 
and such agent at once communicates the notice to his principal, the require- 
ment of the policy is satisfied, especially where insured requests the agent to 
notify insurer; and this is true, although the agent does not inform insurer 
that the notice is given in behalf of insured.” 26 C. J. § 474. This statement 
is in no way conflicting with that which was made by this court in Careve v. 
Phoenix Insurance Co., 67 Mont. 236, 215 P. 235. 

[4] “All defects in a notice of loss or in preliminary proofs thereof, which 
the insured might remedy, and which the insurer omits to specify to him, 
without unnecessary delay, as grounds of objection, are waived.” Section 8144, 
Rev. Codes 1921. Here the plaintiffs pleaded a waiver of proof of loss by the 
defendant, and we think it fully established by the proof. The rule is that 
where a policy requires preliminary proofs of loss, and they are presented 
in due time, but are defective, such defects are waived by the failure of the 
insurer to make objection to them within a reasonable time; more especially 
so where such delay operates to postpone the time of payment of the loss, 
or is for such a period as to render it impossible to remedy the defects within 
the time limit fixed by the policy. 14 R. C. L. p. 1352; 14 Cal. Jur. p. 576; Krause 
v. Ins. Co. of North America, 73 Mont. 169, 235 P. 406; Ames v. Minneapolis 
F. & M. Ins. Co., 69 Mont. 177, 220 P. 747. 

In Snell v. North British & Mercantile Co., 61 Mont. 547, 203 P. 521, it was 
by this court said, applicable hére, that: “The great weight of authority is to 
the effect that, if the assured attempts to comply with the requirements of the 
policy as to notice and proof of loss, the receipt and retention of proof of loss 
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by the insurer without objection constitutes a waiver of its right to object 
thereto as not satisfying the requirements of the policy. (26 C. J. 399, and 
cases cited.) While the exhibit was not sufficient to constitute proof of loss 
according to the requirements of the policy inasmuch as it did not set forth 
some of the matters required in such proof of loss, nevertheless it did con- 
stitute a complete proof of loss to the extent of showing to the defendant 
company what items were destroyed by the fire and value. It was thus a proof 
of loss to some extent, although not complete. However, defendant company 
accepted and retained it without objection and made no demand for any 
further proof. When the insured has attempted to make proof of loss, even 
though such attempt may be defective or insufficient, then the burden rests 
upon the insurer to make objection thereto, or it must be deemed to have 
waived the defect or insufficiency. It is not fair to the insured for the com- 
pany to remain silent under such circumstances, allowing the insured to rest 
in the belief that the insurer is satisfied, and then, after the time for fur- 
nishing the proof of loss has expired, urge such defect or insufficiency to the 
prejudice of the insured.” 

[5] 3. But the defendant insists that even though under the facts it may 
be considered that the defendant company waived the formal notice and proofs 
of loss required by the policy, yet a nonwaiver agreement executed by the 
plaintiff Smith estops him from successfully establishing a waiver of any of 
the conditions of the policy by the defendant company. 

At the time the defendant’s special agent went to Baker to investigate the 
loss, he succeeded, on March 10, 1927, in obtaining Smith’s signature to a non- 
waiver agreement which provides in substance that any action taken by the 
insurance company in investigating the cause of fire or investigating and ascer- 
taining the amount of loss and damage to the property of the party of the first 
part caused by fire alleged to havé occurred on February 26, 1927, shall not 
waive or invalidate any of the conditions of the policy held by the insured, and 
shall not waive or invalidate any rights whatever of either of the parties. “The 
intent of this agreement is to preserve the rights of all parties hereto and provide 
for an investigation of the fire and the determination of the amount of the 
loss or damage, without regard to the liability of the party of the second part.” 

Concerning this agreement Carey stated that he came to Baker the morning 
of March 10th to investigate the loss, and in this connection testified: “When 
I first came in I went down to his place and stopped there possibly five min- 
utes; he was not there; I found him in the Baker National Bank, I think. The 
nonwaiver agreement was not executed at that time; it was executed the fol- 
lowing morning. On the first occasion I saw him I presented him the non- 
nonwaiver to provide for an investigation of the claim including the title to 
premises. He signed the agreement after consulting with his attorney. * * * 
I asked him how the fire occurred and discussed with him the ownership of 
the property. There was not anything said at that time in relation to the ad- 
justing of the loss. I explained to him in relation to the adjusting of the loss: 
I took a blank policy out of the agent’s policies and read the conditions of the 
policy to him. I read that part pertaining to the title and to the furnishing 
of proofs, and I told him as I was leaving and shortly before I left that it would 
be necessary for him to comply with the conditions of his policy, and also to 
submit an estimate for the replacement cost of the property; I wanted to have 
some idea of the value of the property that he was claiming loss on. His at- 
tention was called to the provisions of the policy in relation to the furnishing 
of proofs of loss. * * * I received about two weeks later in the mail a letter 
enclosing some figures on replacement cost of the building but I never saw this 
list pertaining to the household goods until today.” 

The court concluded as a matter of law “that the nonwaiver agreement exe- 
cuted by the parties extended only to investigation, and not to procuring from 
the insured of statements of damage, itemized list of property destroyed and 
values thereof such as were demanded from and furnished by the insured to the 
adjuster, Mr. Carey, and Baker National Bank, defendant’s agent, on Mr 
Carey’s instructions.” 


It will be noted that the proofs of loss were submitted within the time 
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limit prescribed in the policy, although subsequent to the date of this so-called 
“nonwaiver agreement,’ and were thereafter held by the defendant company 
or its agents, without objection made thereto, until long after the lapse of the 
limit of time prescribed for the submission of proofs in proper form. In fact, the 
defendant company remained silent for more than six months after the exe- 
cution of the nonwaiver agreement, and subsequent to the submlssion of proofs. 
It would be manifestly unfair and unjust to permit an insured to be thus lulled 
int6 a feeling of security whereby he permitted the time limit to pass, and there- 
upon deny him right to recovery on the ground of his failure to submit proper 
proofs of loss within the period of 60 days after the loss caused by the fire. In 
our opinion the nonwaiver agreement in this instance has not worked any change 
in the final analysis respecting the rights of the insured under the circum- 
stances. The same ryle heretofore stated respecting the original contract as to 
waiver is proper of application. It stands to reason that if the insurer may be 
estopped by reason of waiver of the conditions of the original contract, so also 
should be the rule be applied with equal force to the “nonwaiver’ agreement. 

For the reasons stated the judgment is affirmed. 

Affirmed. 


ALTERMATT v. ROCKY MOUNTAIN FIRE INS. CO. (No. 6475.) 
Supreme Court of Montana. July 6, 1929. 
279 Pacific Reporter 243. 

2. INSURANCE—INSURANCE COMPANY’S AGENT HAD AUTHORITY 
TO DELEGATE TO SUBAGENT RIGHT TO COUNTERSIGN RENEW- 
AL FIRE POLICY (REV. CODES 1921, §§ 7971, 7973). 

President of bank acting as agent for insurance company had authority to dele- 
gate to cashier right to countersign renewal fire policy, since risk had been deter- 
mined when original policy was issued and act of filling in blanks and collecting 
premium was purely mechanical and could therefore be delegated under Rev. Codes 
1921, § 7971, and insurance company was bound by subagent’s act under section 
7973. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE—PROVISION REQUIRING PROOFS WITHIN 60 DAYS IS 
CONDITION PRECEDENT TO RECOVERY ON FIRE POLICY. 
Requirement in fire policy that proof of loss shall be furnished within 60 days 

is condition precedent, and failure to comply therewith bars recovery under policy 

unless condition is waived by company. 
(For other cases, see Insurance, Dec. Dig. § 612[2].) 


4. INSURANCE—INSURANCE COMPANY DENYING LIABILITY ON 


tone GROUNDS WAIVES FAILURE TO FURNISH PROOFS OF 


_ Failure of insured to furnish proofs of loss as required by terms of policy is 
waived by insurance company by denial of liability on other grounds. 
(For other cases, see Insurance, Dec. Dig. § 559[1].) 


5. INSURANCE—FAILURE OF INSURED TO FURNISH PROOFS OF 
LOSS HELD WAIVED BY INSURER BY STATEMENTS THAT NO 
REPORT OF POLICY HAD BEEN RECEIVED, NO PREMIUMS PAID, 
a one POLICY WAS NOT SIGNED BY AGENT (REV. CODES 

Loe 
Failure of insured to furnish proofs of loss under fire policy held waived by in- 
surance company, where company, in response to requests for report on its investi- 
gation, stated that no premium had been paid to its office, and no report of is- 
suance of policy received and that policy was issued by some one other than its 
agent, where such letter was followed by others stating that insured was privileged 
to take action; prompt and specific objection being required to avoid waiver of this 

defense under Rev. Codes 1921, § 8145. 


(For other cases, see Insurance, Dec, Dig. § 559[1].) 
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6. INSURANCE—STATEMENT OF INSURER’S COUNSEL THAT NONE 
OF PROVISIONS OF POLICY WAS WAIVED DID NOT PREVENT 
WAIVER DUE TO DELAY IN ASSERTING INSURED’S FAILURE TO 
FURNISH PROOFS (REV. CODES 1921, § 8145.) 

Delay of insurance company in making objection to insured’s failure to fur- 
nish proofs of loss under fire policy waived such failure under Rev. Codes 1921, § 
8145, notwithstanding statement of counsel for insurance company that none of pro- 
visions of policy was waived. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 


7, INSURANCE—IN ACTION ON RENEWAL POLICY COUNTERSIGNED 
BY SUBAGENT, EXCLUSION OF EVIDENCE OF CUSTOM IN LO- 
CALITY FOR CLERKS TO SIGN POLICIES IN NAME OF -AGENT 
HELD ERROR. 

In action on renewal fire policy signed by cashier of bank acting for bank 
president, who was agent, in which insurance company denied that it was bound on 
the policy, exclusion of testimony of usage and custom in locality for clerks and 
assistants to sign insurance policies in name of agent held error. 

(For other cases, see Insurance, Dec. Dig. § 92.) 


Appeal from District Court, Cascade County; W. H. Meigs, Judge. 

Action by Frank H. Altermatt against the Rocky Mountain Fire Insurance 
Company, Judgment for defendant, and plaintiff appeals. Reversed and remanded. 

O. B. Kotz, of Great Falls, and Graybill & Graybill, of Belt and Great Falls, 
for appellant. 

Cooper, Stephenson & Hoover and S. B. Chase, Jr., all of Great Falls, for 
respondent. 

Forp, J. This action was brought by plaintiff to recover upon a policy of in- 
surance alleged to have been issued by defendant on the 20th day of April, 1923, 
covering a dwelling and contents situated near Chester, owned by plaintiff. 

The complaint alleges the execution and delivery of the policy by defendant, a 
copy being attached to and made a part thereof; the payment of the premium 
thereon; the total destruction of the insured property on or about December 5, 
1925: notice of loss and waiver of proof of loss by defendant; the refusal of de- 
fendant to pay the amount of the policy; and that plaintiff has performed all con- 
ditions precedent on his part to be performed before the commencement of the ac- 
tion. Defendant, by answer, denied all the material allegations of the complaint. 

At the close of the testimony the court granted defendant’s motion for a di- 
rected verdict; judgment was accordingly entered for defendant. Plaintiff’s mo- 
tion for a new trial was denied, and he appeals from the judgment. 

The motion for directed verdict presented the question of the sufficiency of 
the proof to show that defendant ‘issued the policy in suit: On this issue the 
record discloses that a short time prior to April 20, 1923, plaintiff’s brother went 
to the First National Bank at Chester to renew a policy of insurance previously 
issued by defendant upon the property involved, and which was then about to ex- 
pire. J. O. Berglin, president of the bank and defendant’s agent, was absent, and 
the matter was discussed with F. A. Pike, cashier of the bank and Berglin’s “right- 
hand man in everything he was interested in,” who stated that they were not taking 
any new business. About three weeks later plaintiff’s brother again called at the 
bank. The policy was then prepared by Pike from the old policy, countersigned 
“J. O. Berglin, P.” The signature was appended by Pike, in the absence of Berg- 
lin. The premium was paid to Pike and the policy delivered. 

The testimony tends to show that the premium was deposited in the bank to the 
credit of Berglin, “Agent,” the account in which he deposited all insurance premiums 
collected by him for the various fire insurance companies he represented. The 
daily report required to be made to defendant was prepared but never mailed. It 
was found among the effects of Berglin a short time before the trial. 

Leo P. McMeel, secretary-treasurer of defendant, testified: “He [Berglin] was 
our local agent with authority to write policies, solicit policies, collect premiums, 
receipt for premiums, insert provisions as to loss payable clauses; he had authority 
to cancel policies or to insert mortgagee provisions. He was authorized to trans- 
fer policies, but he must refer it to the home office or send us notice he had trans- 
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ferred it, but he could make notations on the policy itself. Plaintiff's proposed 
Exhibit ‘C’ [being a copy of the policy in question] appears to be a fire insurance 
policy in the Rocky Mountain; it is on one of our forms and is number 23,833, 
which was one of the blank policies left with Mr. Berglin, our agent at Chester.” 


Mr. Pike testified: “Q. What relationship, if any, did you have with Mr. Berg- 
lin with reference to the issuance of policies in fire insurance companies, with par- 
ticular reference to the policies in the Rocky Mountain Fire Insurance Company? 
A. I actually handled a great deal of the detail work in connection with issuing 
the policies, although all new policies were O, K’d by him. The renewals I handled 
without referring the policies to him. A good many of the policies were issued by 
me or under my direction, and whenever Mr. Berglin was not conveniently avail- 
able to sign the policies, I signed his name, indicating the fact that I had signed 
for him by the initial ‘P.’. This will apply to the several companies that Mr. Berg- 
lin was agent for, including the Rocky Mountain Fire Insurance Company.” This 
practice had prevailed for more than a year and a half; Berglin had authorized 
Pike to sign policies, as was done with the policy before us. 


The Chester agency was terminated in the fall of 1923, and defendant at- 
tempted to check up the policy forms and blanks furnished to Berglin, but without 
success. McMeel, after stating the efforts made, testified: “But we couldn’t keep 
a man up there to do it in person.” In the spring of 1924, and while defendant was 
endeavoring to locate the blank policies, a special agent of defendant had a con- 
versation with Berglin in which the Altermatt policy was referred to. Berglin died 
in May, 1924. 


The first question presented is whether Berglin, defendant’s agent, had author- 
ity to delegate to Pike the right to countersign the policy in suit. 


[1] Whether an agent, in the absence of express authority, can appoint sub- 
agents to act for the principal, when judgment and discretion are required, has been 
the subject of much litigation and especially in insurance cases, and the author- 
ities are not in harmony. This court, in Trent v. Sherlock, 24 Mont. 255, 61 P. 650, 
said: “It is the rule that in the absence of authority, either express or implied, to 
employ a subagent, the trust committed to the agent is personal, and cannot be 
delegated to another. * * * This is especially true where the performance of the 
agency requires the exercise of special skill, judgment or discretion.” However, 
all of the authorities agree that when, in the execution of the authority granted to 
the agent, an act is to be performed which is of a mechanical, ministerial, or ex- 
ecutive character, involving no element of discretion or judgment, the agent may 
have implied power to delegate his authority to a subagent. The rule is thus stated 
by Professor Mechem in his work on Agency: “Where in the execution of the au- 
thority, an act is to be performed which is of a purely mechanical, ministerial, or 
executive nature, involving no element of judgment, discretion or personal skill, the 
reason for the general rule does not apply, and the power to entrust the performance 
of it to a subagent may be implied.” 1 Mechem on Agency, § 315. 


In this state, unless specifically forbidden to do so, an agent can delegate his 
power to another person, “1. When the act to be done is purely mechanical, * * * 
or, 3. When it is the usage of the place to delegate such powers.” Section 7971, 
Rev. Codes 1921. See also Joyce on Insurance, § 396; 5 Cooley’s Briefs on Insur- 
ance, § 3988. “A subagent, lawfully appointed, represents the principal in like 
manner with the original agent, and the original agent is not responsible to third 
persons for the acts of the subagent.” Section 7973, Rev. Codes 1921. 


[2] Here the policy is a renewal; the risk had been determined when the orig- 
inal policy was issued. The act of preparing the policy by filling in the blanks 
and collecting the premium was purely mechanical or executive, not requiring the 
exercise of judgment or discretion. The uncontradicted testimony shows that Pike 
was a clerk or assistant to Berglin and for a considerable period of time had 
handled much of the detail work in connection with issuing policies, and that he 
issued renewal policies without referring them to Berglin. There is some testimony 
that this was the custom and usage among insurance agents at Chester, and the 
evidence tends to prove that the premium paid by plaintiff was deposited to Berg- 
lin’s account in the bank. Under all the circumstances disclosed by the record, we 
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are of opinion that Berglin had power to, and did, delegate authority to Pike to 
countersign the policy in suit. 

The next question presented is: Did defendant waive proof of loss required 
to be furnished under the terms of the policy? 

[3, 4] The policy contained the usual provision requiring that proof of loss 
shall be furnished within 60 days after loss. Such a condition in a policy is a con- 
dition precedent, and failure to comply therewith will bar recovery, unless the con- 
dition is waived by the company. Montana Auto Finance Corporation v. Federal 
Surety’ Co., 85 Mont. —, 278 P. 116; La Bonte v. Mutual Fire Insurance Co., 75 
Mont. 1, 241 P. 631. The rule is settled that a failure to furnish proofs of loss is 
waived by a denial of liability on other grounds. 7 Cooley’s Briefs on Insurance, 
6019, and cases cited. 

[5] Turning now to the evidence, the undisputed facts upon this questiom are 
that on December 9, 1925, the Metropolitan National Company, the holder of a 
mortgage on the insured premises, notified defendant that the property covered by 
the policy was destroyed by fire. On December 12, defendant advised that a 
search of the files failed to disclose a copy of any daily report of any such policy 
and requested the policy or a photostatic copy of the front page. On December 
30 the photostatic copy was furnished as requested. On January 19, 1926, defend- 
ant was requested to “advise what progress is being made in adjustment of this 
loss,” to which defendant replied that “we are continuing our investigation.” On 
January 25 defendant wrote: “In view of the fact that no report of the issuance 
of this policy was ever received by this office, we are continuing our investigation 
of the same neither admitting or denying liability and without waiving any of the 
provisions of the policy contract.” On January 29 defendant was requested to 
“please advise how long you expect it will take for you to complete this investiga- 
tion and how long it will take before you can make adjustment.” Not having re- 


ceived a reply to this letter, on February 19 defendant was again requested to 
“please report to us at this time on your findings in the matter of policy No. 26,- 
* * * We do not feel that you are giving this matter the attention which you 


833. 


should. Perhaps we are wrong. If so, please set us right at once.” In reply de- 
fendant stated that it had been unable to determine whether the premium was paid 
and, if so, to whom, and that no premium “was ever paid to this office and we also 
know that no report of the issuance of the policy was ever received at this office,” 
and that the policy was “issued and signed by some one other than our agent Mr. 
Berglin. * * * In the light of these circumstances we feel inclined to let the as- 
sured take the next step.” Nothing further was done until July 22, when plain- 
tiff's attorney wrote defendant at some length and asked a reconsideration of the 
matter by defendant. Receiving no reply, he again wrote on August 21, to which 
defendant answered: “If there was a valid policy contract issued to Mr. Altermatt 
we have waived none, but on the contrary specifically reserve all our rights and de- 
fenses thereunder. You are of course privileged to take such action as you deem 
proper for the best interest of your client.” This letter was supplemented by a let- 
ter of August 31, to the effect that no daily report of such policy was ever received 
and that the policy was issued and signed by some one other than its agent, and “we 
have not been able to satisfy ourselves that a valid contract of insurance was ever 
entered into with this company,” and for the_first time mention was made that 
proof of loss had not been filed: “There have been no proofs of loss and certainly 
this company cannot do otherwise than object to this claim as being wholly unsup- 
ported by any proofs of loss.” On December 24 following, plaintiff requested 
blanks on which to make proof of loss; these were not furnished. This action was 
commenced December 28, 1926. 

_ We are of opinion that these letters were in legal effect a denial of the ex- 
istence of a valid policy and a denial of liability. The only reasonable construction 
of which the language used is susceptible is that defendant did not consider itself 
liable under the policy. Under the circumstances disclosed, the filing or proof ot 
loss would have availed plaintiff nothing, since defendant had consistently insisted 
that no daily report of the issuance of the policy was ever received by it; that no 
Premium was paid to it; and that the policy was signed and issued by some one 
other than its agent. 


An insurer, who repudiates a policy and denies liability because there was no 
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valid policy in force at the time of the loss, is not in a position to insist that in- 
sured has lost his rights thereunder for failure to file proof of loss, as required by 
the policy. Singer v. Insurance Co., 154 App. Div. 783, 139 N. Y. S. 375; Lloyd v. 
Insurance Co., 174 App. Div. 371, 161 N. Y. S. 271; Queen of Arkansas Insurance 
Co., v. Laster, 108 Ark. 261, 156 S. W. 848; Improved Match Co. v. Michigan Fire 
Insurance Co., 122 Mich. 256, 80 N. W. 1088; Hicks v. British American Assurance 
Co., 13 App. Div. 444, 43 N. Y. S. 623; Knickerbocker Life Insurance Co. v. Pen- 
dleton, 112 U. S. 698, 5 S: Ct. 314, 28 L. Ed. 866. 

[6] Further, at no time prior to August 31, 1926, did defendant specifically ob- 
ject upon the ground that plaintiff had failed to file proof of loss. Section 8145, 
Revised Codes of 1921, says: “Delay in the presentation to an insurer of notice or 
proof of loss is waived, if caused by any act of his, or if he omits to make objection 
promptly and specifically upon that ground.” The contention of counsel for de- 
fendant that the language used in the letters, “and without waiving any of the pro- 
visions of the policy,” is sufficient, cannot be sustained. The language used in sec- 
tion 8145, supra, is plain and requires prompt and specific objection if the insurer 
expects to rely upon insured’s failure to furnish proof of loss as required by the 
terms of the policy. 

[7] Plaintiff predicates error upon the court’s rulings excluding testimony 
tending to prove usage and custom at Chester, regarding clerks and assistants sign- 
ing insurance policies in the name of the agent, as was done by Pike in issuing the 
policy in suit. We think the court erred. This character of testimony is admissible 
under the provisions of section 7971, supra. 

For = reasons given, the judgment is reversed, and the cause remanded for 
a new trial. 

Callaway, C. J., and Matthews, Galen, and Angstman, JJ., concur. 


KAUFMAN v. HENRY CLAY FIRE INS. CO. 
Court of Appeals of Ohio, Hamilton County. April 2, 1929. 
167 Northeastern Reporter 473. 

1. INSURANCE—PROVISION AVOIDING ENTIRE POLICY IF BUILDING 
INSURED WAS ON GROUND NOT OWNED IN FEE SIMPLE HELD 
NOT SEVERABLE SO AS TO PERMIT RECOVERY FOR CHATTELS. 
Fire policy on building, fixtures, and stock, providing that entire policy unless 

otherwise provided shall be void if subject of insurance be building on ground 

not owned by insured in fee simple, was not severable so as to permit recovery 
for chattels, where building was on leased ground. 
(For other cases, see Insurance, Dec. Dig. § 282[14].) 


2. INSURANCE—INSURER HELD NOT’ ESTOPPED FROM DEFENDING 
SUIT ON FIRE POLICY FOR INSURED’S LACK OF OWNERSHIP. 
In action on fire policy covering building and chattels, defended on ground 
that insured was not owner of land in fee simple on which building insured was 
located, as required by policy, evidence did not show knowledge by insurer’s 
agent that building was on leased ground, and was insufficient to estop insurer 
from making defense. 


(For other cases, see Insurance, Dec. Dig. § 665[8].) 


Action by Clarence Kaufman against the Henry Clay Fire Insurance Com- 
pany. Judgment for defendant, and plaintiff brings erorr. Affirmed.—[By Editorial 
Staff.] 

Dinsmore, Shohl & Sawyer, of Cincinnati, for plaintiff in error. 


Harmon, Colston, Goldsmith & Hoadley, of Cincinnati, for defendant in 
error. 


Cusurinc, P. J. Clarence Kaufman owned and operated a barbecue stand on the 
Batavia pike, near Newton, Ohio. July 23, 1925, he took a fire insurance policy 
in the Henry Clay Fire Insurance Company on the following property: 

“$1000—On one story, frame, approved composition roof and its additions 
thereto. Used as restaurant, soft drinks and confectionery, serving chicken and 
steak dinners and barbecue sandwiches. 

“¢600—On fixtures, cash register, meat cutters, tables, chairs, and all othe: 





Fire] Colin et al v. Hamilton Fire Ins. Co. 931 


fixtures not more hazardous and usually used in restaurant, confectionery and 
soft drinks, all while contained in the above described building. 

“$200—Stock of meats, candies, cigars, ice cream, soft drinks, coffee, all 
while contained in above described building.” 

The building and contents were totally destroyed by fire on either December 
11 or 12, 1925. Payment of the loss was refused by the insurance company, and 
an action on the policy was filed in the court of common pleas against the com- 
pany, to which several defenses were pleaded. 

The trial court instructed a verdict ‘for the defendant, and this action is 
prosecuted to reverse the judgment entered on that verdict. 

The policy contains the following provision: 

“This entire policy, unless otherwise provided by agreement endorsed herein 
or added hereto, shall be void * * * if the subject of insurance be a building 
on ground not owned by the insured in fee simple,” etc. 

[1] The question presented is whether the policy is severable or void. If 
severable, there could be recovery for the insurance on the chattel property. 
If void, the court was not in error in instructing a verdict for the defendant. 

In the case of Germania Fire Ins. Co. v. Schild, 69 Ohio St. 136, 68 N. E. 
706, 100 Am. St. Rep. 663, the court held: 

“An insurance policy which contains a stipulation that ‘this entire policy shall 
be void’ on certain named conditions, is not a severable risk, although the 
amount of insurance is distributed among different classes or articles of prop- 
erty. Coleman & Co. v. Insurance Co., 49 Ohio St. 310 [31 N. E. 279, 16 L. R. A. 
174, 34 Am. St. Rep. 565], distinguished.” 

[2] It is claimed by the plaintiff in error that the agent of the insurance 
company knew that the building was on leased ground, and therefore the com- 
pany is estopped to defend on the ground that the provision in the policy, above 
quoted, voids the policy. The only evidence in the record that even intimates 
that any question was raised as to the ownership of the land was in the testi- 
mony of Mrs. C. Kaufman. She testified that during the warm weather, Hen- 
drixon, the agent for the insurance company, talked to her about Clara Kaelin 
leaving there in the afternoon, and she stated the substance of the conversation 
was as follows: 

“Mr. Hendrixon came in for lunch and asked me where was Clara—laid off ? 
[ told him on account of her father making a kick about not letting her off in 
the afternoon I was compelled to come up here this afternoon to keep peace, 
especially renting off the people,” etc. 

On authority of Germania Fire Ins. Co. vy. Schild, supra, and the cases 
therein cited, the judgment of the court of common pleas will be affirmed. 

Judgment affirmed. 

Ross, J., concurs. 


Hamilton, J. (concurring), I concur in the affirmance of the judgment in 
this case with some reluctance, in view of the fact that I feel that the risk is 
severable in this case, and that the law as laid down in the case of Coleman & 
Co. v. Insurance Co., 49 Ohio St. 310, 31 N. E. 279, 16 L. R. A. 174, 34 Am. St. 
Rep. 565, is the better law. However, being of the opinion that the case of 
Germania Fire Ins. Co. v. Schild, 69 Ohio St. 136, 68 N. E. 706, 100 Am. St. 


Rep. 663, in effect overrules the case of Coleman v. Insurance Co., I concur 
in the decision. 


COLIN et al. v. HAMILTON FIRE INS. CO. OF CITY OF NEW YORK. 
Court of Appeals of New York. July 11, 1929. 
167 Northeastern Reporter 454. 


1. INSURANCE—WHERE POLICY INSURED BRICK BUILDINGS, EX- 
TENSIONS AND ADDITIONS THERETO, BUT OF 14 BUILDINGS IN- 
SURED ONLY 1 WAS BRICK, THERE WAS MATERIAL MISREPRE- 
SENTATION OF RISK. 


Where insured procured fire insurance policy insuring brick building or 
buildings, extensions and additions thereto, but of 14 buildings insured only 1 
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was of brick and it had fallen into disuse, there was material misrepresentation 
of risk. 
(For other cases, see Insurance, Dec. Dig. § 274.) 


2. INSURANCE—THAT INSURER EXERCISING DILIGENCE MIGHT 
HAVE DISCOVERED FALSITY OF REPRESENTATION REGARDING 
RISK DID NOT RELIEVE INSURED FROM CONSEQUENCES OF 
MISREPRESENTATION. 

That, by exercise of diligence, insurer might have discovered falsity of re- 
presentation that insured buildings were brick, when only 1 of 14 buildings 
was of brick, did not relieve insured from consequences of his act. 

(For other cases, see Insurance, Dec. Dig. § 377[1].) 


Appeal from Supreme Court, Appellate Division, First Department. 

Action by Robert Colin and another, co-partners doing business as Colin 
Bros., against the Hamilton Fire Insurance Company of the City of New York. 
From a judgment (225 App. Div. 346, 233 N. Y. S. 86) reversing on the law and 
the fact a judgment entered upon a verdict directed in favor of defendant, 
and directing judgment for plaintiff, defendant appeals. Judgment of Appellate 
Division reversed, and that of Trial Term affirmed. 

Martin A. Schenck, Nicholas F. Lenssen and William J. Carr, all of New 
York City, for appellant. 

David Goldstein, Thomas G. Frost, and Alex Davis, all of New York City, 
for respondents. 

O’Brien, J. In this action to recover for loss and damage by fire, the defense 
of material misrepresentation of the risk is pleaded. The policy by its terms 
insures the “brick building or buildings, extensions and additions thereto, * * * 
it being the true intent of this policy to cover everything pertaining to the 
service of, or belonging to the above mentioned building or buildings, exten- 
sions and additions thereto.” It provides that material representations mad 
by or for the assured of facts and circumstances concerning this insurance are 
so dictated thereon and that none other shall be claimed to have been made, 
and also that the entire policy shall be void if the insured has concealed or 
misrepresented any material fact or circumstance concerning this insurance or the 
subject thereof. 


The group of buildings owned by plaintiffs and insured by defendant con- 
sisted of 14 structures, only 1 of which was brick. The others were timber. 
Many units of this cluster were in direct physical contact. They had formerly 
been occupied as a tannery, but plaintiffs had converted one of the frame build- 
ings into a factory for the manufacture of clothing and left all the others vacant 
The brick structure had been erected at a time subsequent to the construction 
of the wooden buildings, and, when the tannery was in operation many years 
ago, had sheltered an engine and a pump. When this policy was issued, it had 
been partially dismantled and had fallen into disuse. 

[1, 2] We think that, as matter of law, the pleaded defense has been proved. 
Concluding that the purpose of the policy was to cover the entire plant, no justi- 
fication can be found for an inference that the property was described with any 
resemblance to the facts. A group of 13 frame structures, to which is annexed 
one unused, dismantled brick building, cannot fairly be represented as a “brick 
building or buildings, extensions and additions thereto.” The single brick build- 
ing might be regarded as an extension or addition to the one occupied wooden 
building or to the numerous vacant wooden structures. The risk was a frame 
risk with brick as the most trivial incident. One unfamiliar with the fact and 
deriving information only from the language inserted in the policy would natu- 
rally infer that the risk was brick with wood as a possible incident and would 
become the victim of the grossest misrepresentation. No evidence indicates that 
defendant knew the truth to be different from the representation which appears 
on the face of the policy. The fact that by the exercise of diligence it might 
have discovered the falsity of the representation does not relieve the person 
making it from the consequences of his act. American Surety Co. of New York 
v. Patriotic Assur. Co., 242 N. Y. 54, 65, 150 N. E. 599; Sanders v. Cooper, 115 
N. Y. 279, 289, 22 N. E. 212, 5 L. R. A. 638, 12 Am. St. Rep. 801; O’Connor Transp 
Co., v. Glens Falls Ins. Co., 198 App. Div. 136, 143, 189 N. Y. S. 612. 
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The judgment of the Appellate Division should be reversed and that of the 
Trial Term affirmed, with costs, in the Appellate Division and in this court. z 
Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and Hubbs, JJ., con- 


cur. 5 
Judgment accordingly. 


GRIDLEY et al. v. HOME INS. CO. 
Supreme Court, Appellate Division, Fourth Department. June 27, 1929. 
236 New York Supplement 205. 

1. INSURANCE—MORTGAGEE TO WHOM LOSS, IF ANY, IS PAYABLE 
AS INTEREST MIGHT APPEAR, SUBJECT TO ALL CONDITIONS 
OF POLICY, STANDS OR FALLS ON CASE OF PARTY SUING FOR 
INSURANCE. 

In action to recover on fire insurance policy on premises subject to mortgage 
held by mortgagee to whom loss, if any, was payable as his interest might appear, 
subject to all conditions of policy, mortgagee stands or falls on case of party 
suing for insurance. 

(For other cases, see Insurance, Dec. Dig. § 311[3].) 

2, WILLS—DEED BY MOTHER TO SON, TO BE DELIVERED TO SON 
ON MOTHER’S DEATH, WOULD BE INVALID IF MOTHER RE- 
SERVED CONTROL. 

If mother executing deed of farm to son to be delivered to son at her death 
reserved control and dominion, deed would have been invalid for any purpose, 
since in fact a will executed without required formalities. 

(For other cases, see Wills, Dec. Dig. § 88[4].) 

3. DEEDS—DEED BY MOTHER TO SON TO BE DELIVERED TO SON 
AFTER DEATH OF MOTHER, NOT INTENDED TO RESERVE CON- 
TROL OVER PROPERTY, DID NOT CHANGE INTEREST OR OWN- 
ERSHIP UNTIL MOTHER’S DEATH. 

Where mother executed deed to son to be delivered to son after her death, 
and did not intend to reserve any control or dominion over property, but intended 
her act to be final, there was no change in interest or ownership until death of 
mother. 


(For other cases, see Deeds, Dec. Dig. § 108.) 


4, INSURANCE—CHANGE OF TITLE TO PREMISES CONVEYED BY 
MOTHER TO SON BY DEED TO BE DELIVERED AFTER MOTHER’S 
DEATH OCCURRED ON MOTHER’S DEATH, WITHIN EXCEPTION 
AVOIDING FIRE POLICY FOR CHANGE OF INTEREST OTHER 
THAN DEATH OF INSURED. 

Where mother executed deed of insured premises to son to be delivered 
after her death and did not intend to reserve any control over property, change 
of title was within exception of fire policy providing that policy shall be voided 
by change of interest except death of insured, since change occurred by death 
of mother. 

(For other cases, see Insurance, Dec. Dig. § 328[11].) 

5. INSURANCE—RULE CONSTRUING INSTRUMENT AGAINST PARTY 
PREPARING FORM APPLIES AGAINST INSURER UNDER STAND- 
ARD FORM OF FIRE POLICY. 

General rule of construction against party preparing instrument applies 
against insurer under standard form of fire policy. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

Appeal from Allegany County Court. 

Action by Charles L. Gridley and another against the Home Insurance 
Company. From a judgment in favor of plaintiffs, defendant appeals. Affirmed. 

Argued before Sears, P. J., and Crouch, Edgecomb, Thompson, and Crosby, 


Whiteman & Hill, of Hornell (Floyd E. Whiteman, of Hornell of counsel), 
for respondents. 
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Shire & Jellinek, of Buffalo (James M. H. Wallace, of Buffalo, of counsel), 
for appellants. 

Croucu, J. The action is to recover on a fire insurance policy. 

{1] On June 7, 1924, Anna H. Gridley, mother of the plaintiff Charles 1 
Gridley, was the owner of a farm upon which were certain buildings covered 
by the policy in question. The premises were subject to a mortgage held by 
the plaintiff Fred W. Wilber, to whom loss, if any, was payable “as his interest 
may appear, subject, nevertheless, to all the conditions of this policy.” He thus 
stands or falls on the case of his coplaintiff. Williams vy. Pioneer Co-op. Fire 
Ins. Co., 183 App. Div. 826, 831, 171 N. Y. S. 353. 

On the day mentioned, Anna G. Gridley was seriously ill and desired to make 
a will. A justice of the peace was called in, and he advised the use of a deed 
in escrow instead of a will. Accordingly, Mrs. Gridley signed and acknowledged 
a deed of the property to Charles L. Gridley and delivered it to the justice of the 
peace, to be in turn by him delivered to the son after her death. Two or three 
days later she died. On June 18, 1924, the justice of the peace delivered the 
deed to Charles L. Gridley, and it was on that day recorded. 

On the night of January 27 and 28, 1927, and before the date of expiration 
of the policy, a fire destroyed the buildings. Proof of loss was duly made by 
plaintiffs, the claim was rejected by defendant, and this action resulted. The 
contention of defendant is that the policy was void because, without agreement 
in writing added thereto, (a) the interest of assured was other than uncondi- 
tional and sole ownership; (b) the subject of insurance was a building on ground 
not owned by the assured in fee simple; (c) there. was a change, other than 
by death of the assured, in the interest, title, or possession of the subject of 
insurance; (d) the buildings were vacant and unoccupied beyond a period of 
ten days. 


At the close of the trial, both parties moved for the direction of a verdict. 
The court directed a verdict for plaintiff. 


The defense of vacancy and unoccupancy was, under the evidence, a fair 
question of fact. We see no reason to disturb the finding of the trial court. 


The other defenses relate to the change in title, and may be considered 
together. 


Where the owner of property makes a deed and delivers it to a third per- 
son with instructions to deliver it to the grantee upon grantor’s death, the 
owner intending to part with all control of the deed, the cases seem to hold that 
no title passes until the final delivery, and that then the title by relation vests 
as of the date of the first delivery to the third person. Hathaway v. Payne, 
34 N. Y. 92; Stonehill v. Hastings, 202 N. Y. 115, 94 N. E. 1068. 


[2] By reason of this doctrine of relation back, appellant argues that, upon 
the execution of the deed and its delivery to the justice of the peace, there was 
a change in the interest or title of the assured which breached the conditions 
of the policy against alienation. The grantee did got know that his mother 
had made the deed. There was no agreement between the grantor and grantee, 
so far as the evidence shows, which would make the mother’s act irrevocable. 
At the same time, it is fair inference from the circumstances that Mrs. Gridley 
intended her act to be final, and felt that she had made a definite and complete 
disposition of the farm. Had Mrs. Gridley reserved control and dominion, then 
the deed would have been invalid for any purpose because it would have been 
in fact a will executed without the required formalities. Rochester Sav. Bank 
v. Bailey, 34 Misc. Rep. 247, 69 N. Y. S. 163, affirmed 70 App. Div. 622, 75 N. Y. S. 
1131; Burnham v. Burnham, 58 Misc. Rep. 385, 111 N. Y. S. 252, affirmed 132 
App. Div. 937, 116 N. Y. S. 1132, 199 N. Y. 592, 93 N. E. 1117. 


[3] Since, however, no control or dominion was intended to be reserved, we 
think, upon authority, that there was no change in interest or ownership until 
the death of Mrs. Gridley. The language of Judge Denio in the Hathaway 
Case, supra is that “in such a case, the weight of authority is, that no title passes wn- 
til the final delivery.’ The Stonehill Case, supra, says, on page 120 of 202 N. Y. 
(94 N. E. 1069): “The other conclusions that the deed was to take effect upon 
the death of the grantor, and that the latter died seized of the premises, are in ac- 
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cordance with * * * ‘the law as established by well-considered cases.” Again, 
in the case of Rosseau v. Bleau, 131 N. Y. 177, 30 N. E. 52, 27 Am. St. Rep. 578, 
where a similar deed had been given, and delivered to the grantee after the 
death of the grantor, it was held, in an action by the representatives of the 
deceased grantor to set aside the deed as fraudulent against creditors, that the 
deed did not become operative during the grantor’s life, and therefore that the 
erantor died seized of the lands, and the rights of creditors to their statutory 
lien attached immediately upon the death of the grantor. 

[4, 5] The next question is whether the change in interest, title, or posses- 
sion took place “by death of the assured,” or otherwise. If the change can 
be said to have been by death, then it falls within the exception of the policy, 
and the insurance survived for the benefit of the succeeding owner who is prob- 
ably a proper person to collect the insurance money. Matthews v. American 
Cent. Ins. Co., 154 N. Y. 449, 48 N. E. 751, 39 L. R. A. 433, 61 Am. St. Rep 
627. While the point is not free from doubt, we are disposed to hold, in the 
absence of authority or precedent to the contrary, that the change of title 
here fell within the exception. Had the property passed to plaintiff Gridley by 
will as his mother originally intended, the policy would have survived for his 
benefit. The same intention was carried out by another form of instrument, tak- 
ing effect at the same point of time. The moral hazard was the same in either 
case. Unless we are required to do so by the language of the policy, there is 
no good reason why the two cases should be differentiated. Although we are 
dealing with a provision in the standard form of policy, the general rule of con- 
struction against the party preparing the instrument applies. Matthews v 
American Cent. Ins. Co., supra, page 456, of 154 N. Y. (48 N. E. 751). 

Had it been the intention of defendant to exclude such a case as this from 
exception, appropriate language to that end could easily have been used. The 
language of the policy, for instance, in Quarles v. Clayton, 87 Tenn. 308, 10 S. W. 
505, 3 L. R. A. 170, was, “except by succession by reason of death of the as- 
sured.” It was construed to exclude the widow of the assured, who took upon 
his death by virtue of a provision in her marriage contract. Had the words 
“by succession” been omitted, the decision might well have been otherwise. The 
case of Gillon v. Northern Assur. Co., 127 Cal. 480, 59 P. 901, is relied on by 
defendant as authority for its contention. The facts, however, were quite dif- 
ferent from those here. The owner had delivered the deed to the grantee, and 
the grantee had notified defendant’s agent of that fact before death. ‘Title had 
passed. The action was brought by the estate of the owner. That the alleged 
reason for the transaction was to avoid the expense of probate did not, to the 
mind of the court, change the effect of an absolute transfer contrary to the 
terms of the. policy. 

The issue of waiver alleged to have arisen because defendant’s agent said in 
substance that an indorsement of the transfer on the policy was not necessary, 
we think it unnecessary to decide. The doctrine of such cases as Manchester 
v. Guardian Assur. Co., 151 N. Y. 88, 45 N. E. 381, 56 Am, St. Rep. 600, and 
Andrews v. Equitable Fire & Marine Co. of Providence, R. I., 236 N. Y. 573, 
142 N. E. 289, would lead to one result; that of Baumgartel v. Providence-Wash- 
ington Ins. Co., 136 N. Y. 547, 32 N. E. 990, Northam vy. Duchess County Mut. 
Ins. Co., 166 N. Y. 319, 59 N. E. 912, 82 Am. St. Rep. 655; and Greentaner v. 
Connecticut Fire Ins. Co. of Hartford, Conn., 228 N. Y. 388, 127 N. E. 249, 14 A. 
L. R. 841, to another. The question may be doubtful. 

The judgment should be affirmed, with costs. All concur. 


NEUBERT v. nae INS. CO, OF MILBANK, S. D. 
0. 6598.) 
Supreme Court of South Dakota. Aug. 3, 1929. 
226 Northwestern Reporter 552. 

1. INSURANCE—WHERE INSURER, IN RESPONSE TO INSURED’S NO- 
TICE, SENT TREASURER TO ADJUST LOSS, AND TREASURER 
LEFT ORDER TO REPAIR DAMAGE AND SEND BILL, INSURER 
WAIVED DEFECTS IN GIVING NOTICE OR PROOF OF LOSS. 
Where insured gave prompt notice of damage from cyclone, and insurer sent 
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treasurer to adjust loss, and treasurer left with insured’s wife a written order di- 
recting insured to repair damage and send bill to insurer, insurer, by its conduct, 
waived any defect in giving of notice or formal proof of loss. 

(For other cases, see Insurance, Dec. Dig. § 561.) 


2. INSURANCE—INSURER, DENYING LIABILITY ON RECEIVING NO- 
oro OF LOSS, WAIVED DEFECTS IN FURNISHING PROOF OF 

L : 

Where, immediately after fire, insured gave insurer notice of loss, but insurer 
denied all liability, and claimed policy was not in force at date of fire, insurer waived 
any defect in furnishing of proof of loss. 

(For other cases, see @nsurance, Dec, Dig. § 559[1].) 


3. INSURANCE—INSURER COULD NOT SUSPEND POLICY FOR NON- 
PAYMENT OF ASSESSMENT IN LESS AMOUNT THAN AMOUNT 
DUE INSURED FOR PREVIOUS LOSS. 

Where insured promptly notified insurer of loss from cyclone, and insurer sent 
treasurer, who left written order to repair damage and send bill to insurer, but 
insured made several unsuccessful demands that insurer pay $200, insurer could 
not suspend policy for nonpayment of assessment of $75.25 due seven days after 
such loss, where insurer admitted its liability for actual damage from cyclone, and 
court found it to be $200. 

(For other cases, see Insurance, Dec. Dig. § 360[3].) 

Appeal from Circuit Court, Grant County; J. J. Batterton, Judge. 


Action by Bertha M. Neubert against the Evangelical Mutual Insurance Com- 
pany of Milbank, S. D. From the judgment, plaintiff appeals. Reversed, and new 
trial ordered. 


Hanten, Hanten & Henrikson, of Watertown, for appellant. 
Earl S. Farley, of Milbank, for respondent. 


Miser, C. This appeal is from a judgment. The sufficiency of the evidence to 
support the findings on which it is based is not questioned. The trial court found 
the facts as follows: 


Defendant, respondent herein, is a state mutual insurance company organized 
under the laws of this state. On July 20, 1925, H. R. Schultz had a contract for 
the purchase from one Jones of land in Grant county. On that day, Schultz paid 
to respondent $11.75, and respondent issued to him a South Dakota standard form 
of policy against loss by fire and cyclone. The total insurance of the policy was 
$10,750, $4,500 of which was on a barn and $200 was on a silo. Prior to August 8, 
1925, Jones assigned to plaintiff, appellant herein, his contract with Schultz for a 
deed to said land. On August 8th, at the request of appellant and Schultz, a “Con- 
tract for Deed—Loss Payable Clause,” as prescribed by section 9198, Rev. Code 
1919, was attached as a rider to the policy by the secretary of respondent. On that 
day the policy was delivered by Schultz and respondent company to appellant. On 
August 29, 1925, the barn was damaged in the sum of $200 by a cyclone. Schultz 
gave respondent prompt notice thereof. 


{1] Early in September, 19295, respondent sent its treasurer to adjust the loss. 
The treasurer left with Shultz’s wife on the farm a written order directing Schultz 
to repair the damage and send the bill to respondent insurance company. Respond- 
ent did not itself either repair the barn, or pay the loss, or offer to do so, and by 
its conduct waived any defect in the giving of notice or formal proof of loss. 
Prior to October 1, 1925, respondent mailed to Schultz a notice that on September 
4, 1925, the annual assessment of 7 mills per dollar risk had been levied. The no- 
tice proceeded thus: 

“The amount due on your policy is as follows: Policy No. 9885, Amt. Insured 
$11750, Assm’t $82.35. This assessment will be due and payable October Ist. How- 
ever, 30 days’ grace will be given in which payment may be made. All members 
failing to pay their assessment within 30 days from October Ist, will forfeit all 
their rights under their policy until such payment is received by the treasurer.” 

Because of respondent’s failure to pay the cyclone damage of $200 occurring on 
August 29th, Schultz did not pay the assessment levied September 4th. During the 
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month of November, respondent mailed Schultz a notice, headed “Second Notice,” 
which was as follows: 

“The annual assessment on your policy No. 9885 amounting to $82.35 is still 
unpaid. We feel confident that this was merely overlooked by you, and that you 
desire to keep your insurance in force. If you have already paid your assessment, 
please send us the number of your receipt. Policy becomes owner’s risk after No- 
vember Ist, until paid. Prompt payment of your assessment will enable us to 
make prompt settlement of losses. We are giving you the best protection at a 
moderate cost, and you surely cannot afford to allow your policy to lapse. There- 
fore please remit at once. DO IT NOW! Please return this notice with your 
assessment.” 

[2] During the month of November, Schultz made demand in person of re- 
spondent that it pay $200, and was again told to repair the barn and send in the 
bill. During the month of December, 1925, respondent mailed Schultz a notice 
headed “Third and Last Notice,” which, except for the heading was identical with 
the second notice. No notice was ever mailed to appellant, and the first notice 
appellant received of the assessment was on July 26, 1926. Appellant makes no 
point of this, however. On July 24, 1926, the barn and silo were totally destroyed 
by fire. Immediately after the fire, Schultz gave respondent notice of the loss; 
but respondent denied all liability and claimed the policy was not in force on July 
24th, and respondent thereby waived any defect in the furnishing of proof of loss. 
The court found that appellant and Schultz had performed all the terms and con- 
ditions of the policy, and of the rider attached thereto, on their part to be per- 
formed, except that the assessment of September 4th—which should have been 
$75.25, instead of the $82.35 specified in the notices—was not paid. 

On the foregoing facts the court concluded that appellant was entitled to re- 
cover from respondent $200 for the cyclone loss of August 29, 1925, but that ap- 
pellant was entitled to recover nothing for the fire loss of July 24, 1926, because 
the policy was not then in effect by reason of the failure of Schultz to pav the assess- 
ment of September 4, 1925. Thereafter judgment in accordance with the foregoing 
conclusions was entered. This appeal is from the judgment only. 

[3] Of the three grounds for reversal relied upon by appellant, we discuss 
herein only one, namely: Respondent, having refused to pay the loss of August 
29th, could not suspend the policy for nonpayment of an assessment in a less amount 
than the damage due the insured on account of the loss of August 29th. 

In Cooley’s Briefs on Insurance (2d Ed.) p. 2912, it is stated: “A mutual in- 
surance company cannot suspend a member for failure to pay an assessment, where, 
at the time of such failure, the company is indebted to him, on a loss under the 
nolicy, in a sum in excess of the assessment. Freeman v. Farmers’ Mut. Fire & 
Lightning Ins. Co., 121 Mo. App. 532, 97 S. W. 225.” 


In the case cited, two calves of the insured member had been killed by lightning 
in Julv; in November, his barn was destroyed by fire. The insurance company 
claimed that the member stood suspended by reason of nonpayment of assessment 
due in September. Therein, as in the case at bar, the member contended that the 
insurance company could not suspend him for nonpayment of an assessment, when, 
at the time, it owed him a sum greater than the amount of such assessment. As 
to this, the court said: 


“The judgment in favor of plaintiff for the loss of the calves determines that 
defendant did owe plaintiff at the time of the assessment a sum which it is con- 
ceded was greater than the assessment. * * * There seems to be established, upon 
good reason, a rule which certainly commends itself on the ground of justice. It 
may he stated to be that where two parties are under a contract with each other 
imnosing mutual duties, and whereby one of them, upon default of a payment by 
the other, is privileged to declare a forfeiture against such other, no forfeiture for 
such nonpayment can be declared or enforced while the one seeking to enforce the 
forfeiture owes the other a greater sum than he claims has not been paid. Thus, 
It is stated by Niblack on Insurance, § 271, ‘that a society which has money in its 
Possession belonging to a member, and the power to so applv it. must pay out of 
such money an assessment due from the member, to save a forfeiture of the con- 
tract. 


To the same effect, see Pfeiffer v. Missouri State Life Ins. Co., 174 Ark. 783, 
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297 S. W. 847, 54 A. L. R. 600; Security Life Ins. Co. v. Matthews (Ark.) 12 S. 
W.(2d) 865; also 32 C. J. 1308. 

In Cooley’s Briefs, on page 3747, it is said: “Where the society was indebted to 
plaintiff for sick benefits due, the policy could not then be forfeited for nonpay- 
ment of dues or assessments.” Many cases are cited therein in support of the fore- 
going statement. They are not cited herein, because, being based on sick benefits 
due from various mutual benefit associations, their value as precedents in a case 
where a claim of nonforfeiture is based on damages due from a mutual fire in- 
surance company is subject to question. They are valuable, however, as applying 
the general principle first above stated. 


But respondent contends that Schultz’s claim for the cyclone loss was an un- 
liquidated and disputed claim against the insurance company, and that, consequently, 
Schultz was not entitled to offset it against the assessment. Respondent cites Stutz- 
man v. Cicero Mut. Fire Ins. Co., 150 Wis. 254, 136 N. W. 604. In that case, 
as a justification for not paying an assessment, the insured claimed that 4 or 5 
years before the assessment was made, and 6 or 7 years before the loss for which 
the action was brought, he had sustained a loss that had not been paid. The court 
said that, under the evidence, if any such claim ever existed, it was trifling in 
amount and was permitted to slumber without action. The court concluded: 


“In any event the existence of such an unliquidated and disputed claim would 
‘afford no justification for refusal to pay the assessment under the policy, or re- 
lieve the respondent from the penalty of failure to pay during suspension. Joyce 
on Insurance, § 1237; Mutual L. Ins. Co. v. Girard L. I. A. & T. Co., 100 Pa. 172.” 


A comparison of the claim in that case, trifling in amount, the existence of which 
the evidence left in doubt, claimed to have arisen four or five years before the as- 
sessment levied, as in the Stutzman Case, with the claim in the case at bar for $200, 
arising a week before the assessment, twice demanded by the insured, at least once 
after notice of the levy, as in the case at bar, shows the dissimilarity of the facts. 
In the Stutzman Case, the claim is said to be “unliquidated and disputed.” In the 
case at bar, respondent insurance company admitted its liability for the former loss, 
if not the amount thereof. Under the terms of its policy it could have either paid 
the claim in the adjustment of which its treasurer inspected the damaged property, 
or, at its option, it could have repaired the barn. It did neither. Twice, however, 
it admitted its liability for the actual damage. The trial court found it to be $200. 
Certainly we have here no “such an unliquidated and disputed claim” as was con- 
sidered in the Stutzman Case. The facts in the Stutzman Case were such as to 
justify that court in making the declaration therein made. 


Moreover, the most casual reading of the opinion in Mutual, etc., Co, v. Girard, 
etc., Co., 100 Pa. 172, on which the Stutzman Case was based, discloses many 
points of difference with the case at bar. That was a life insurance case. The 
credit claimed by insured as preventing forfeiture was a dividend. The dividend 
was not declared until a month after the premium fell due. This is a claim against 
a state mutual fire insurance company. The first loss occurred on August 29th. 
The company was notified at once. The company did not pay the damage, nor 
repair the barn, but inspected the property and requested the insured to repair the 
barn and send in a bill. The trial court found that, by reason of the loss occurring 
on August 29, 1925, seven days before an assessment of $82.35, which it found 
should’ have been $75.25, respondent became indebted to Schultz and appellant for 
$200, and allowed judgment for that sum, with interest from that date. The facts 
of the two cases are different. The law also is different. If respondent company 
is a state mutual company, as appellant avers and as the court found, although the 
pleadings alleged, and respondent claims, that it is a county mutual company, then 
certain statements of the law in the Pennsylvania case are not applicable. No use- 
ful purpose would be served by enumerating the differences which a comparison of 
sections 9223-9243, Rev. Code 1919, relating to state mutual insurance companies, 
with the law as stated in the Pennsylvania case cited, would disclose. Even in 
that case, although stating that the facts of the case did not bring it within the rule, 
the court approved the following instruction: 


“It would be inequitable, and against the policy of the law, to permit an insur- 
ance company to forfeit a life policy for nonpayment of a premium, when such 
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company has in its possession the money of the assured to an amount covering the 
premium, and which it has power to apply to its payments.” 

Indeed, the principle of the various cases hereinbefore mentioned is the same. 
Only in the Freeman Case do the facts permit its application. We are of the 
opinion that the facts in the Freeman Case which were held sufficient to waive a 
forfeiture for nonpayment of assessments, presented no stronger equities than do 
the facts in the case at bar. 

The judgment must be reversed, and a new trial ordered. 

Sherwood, P. J., and Polley, Campbell, Burch, and Brown, JJ., concur. 


AUTOMOBILE INS. CO et al. v. TEAGUE et al. (No. 12137). 
Court of Civil Appeals of T’exas. Fort Worth. April 27, 1929. 
Rehearing Denied June 1, 1929. 

19 Southwestern Reporter (2d) 599. 

1. INSURANCE—INSURER IS NOT LIABLE FOR GREATER AMOUNT 
THAN STIPULATED IN FIRE POLICY LIMITING LIABILITY TO 
PROPORTION OF LOSS WHICH FACE OF POLICY BEARS TO 
WHOLE INSURANCE. 

Where fire policy stipulates that insurer shall not be liable for greater pro- 
portion of any loss on property covered than amount insured by it bears to 
whole insurance on property, company issuing policy is not liable for a greater 
amount than stipulated. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2, INSURANCE—FIRE LOSS SHOULD BE PRORATED BETWEEN TWO 
COMPANIES, WHERE OWNER AND MORTGAGEE INSURE SAME 
PREMISE IN SEPARATE COMPANIES. 

Where owner insures property in one company without mortgagee’s knowl- 
edge, and mortgagee in another company, both acting in good faith, both pol- 
icies are valid, and the loss should be prorated between the two insurance com- 
panies in proportion as amount of insurance in each company bears to total 
fire insurance. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE—FIRE LOSS HELD PRORATABLE BETWEEN FIRE 
POLICIES IN DIFFERENT COMPANIES TAKEN OUT RESPECT- 
IVELY BY OWNER AND BY ASSIGNEE OF MECHANIC’S LIEN. 
Where owner, without knowledge of assignee of contractor’s mechanic’s lien, 

insured house in process of construction under fire policy providing that policy 
should be void if insured procured other insurance on same property without 
indorsement thereof on policy, and thereafter said assignee insured same prem- 
ises in Owner’s name in another company, under policy providing that insurer 
should not be liable for greater proportion of loss than amount of policy bore 
to entire insurance on property, /ie/d that fire loss should be prorated between 
both companies in proportion in which amount of each policy bore to total in- 
surance, 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from District Court, Tarrant County; Jas. E. Mercer, Judge. 

Action by H. R. Teague against the Automobile Insurance Company and 
others, in which the Chickasaw Lumber Company intervened as plaintiff. From 
the judgment, certain defendants appeal. Reformed and affirmed. 

E. G. Senter, of Dallas, for defendant Century Ins. Co. 

Thompson, Knight, Baker & Harris, of Dallas, for appellants. 
Smith & Smith and Billingsley & Billingsley, all of Fort Worth, for ap- 
pellee. 

Buck, J. H. R. Teague had a house built, and employed B. F. Richardson as 
a contractor to build same. He and his wife gave a mechanic’s lien on the lot 
and the improvements erected and to be erected on the lot, of date March 24, 
1927. Richardson agreed to erect on said lot, for a consideration of $4,500, 
for which a note was given, a five-room brick veneer cottage. On April 16, 1927, 
said Richardson transferred and assigned the mechanic’s lien and note to the 
Chickasaw Lumber Company, and the lumber company assumed the obligations 
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of the contractor. The building of the house proceeded. The day the house 
was started, Teague went to the firm of Mitchell, Gartner & Walton, in the 
city of Fort Worth, and took out an insurance policy, or “builder’s risk,” in 
the sum of $2,100 on the house in process of erection. This was done without 
the knowledge of the Chickasaw Lumber Company or any officer thereof. Later, 
on May 12, 1927, when the building was about completed, Teague had this 
builder’s risk policy canceled and took out a policy for $4,200 with the Automobile 
Insurance Company of Hartford, Conn. Premiums were paid on both these 
policies, but the policies themselves were left in the office of Mitchell, Gartner 
& Walton, agents. 

On the 3lst of March, 1927, without the knowledge of Teague, the Chicka- 
* saw Lumber Company telephoned to J. E. Foster & Son, agents for the Cen- 
tury Insurance Company, Limited, of Edinburgh, Scotland, and instructed said 
agents to issue to H. R. Teague a policy for $2,000 payable, as their interest should 
appear, to the mortgagee, the Chickasaw Lumber Company. The premium was 
paid. On May 20, 1927, the building was partially destroyed by fire. Proof of 
loss was made by Teague to the Fire & Marine Underwriters, Hartford, Conn., 
evidently on the policy issued by the Automobile Insurance Company. Teague 
and W. J. Blount, the latter acting as an adjuster for Mitchell, Gartner & Wal- 
ton, agreed upon the amount of the loss, and said amount, to wit, $2,176.70, was 
stated in the proof of loss. Teague testified that he agreed to settle for this 
amount, although it was some less than the actual loss, on the promise of a 
prompt settlement. The agents of the Automoble Insurance Company found 
out that a policy for $2,000 had been issued by the Century Insurance Com- 
pany, and the latter company was called upon for a contribution towards the 
payment of the loss. That company refused to pay any part of the loss, and 
thereupon the Automobile Insurance Company declined to settle. 

Suit was filed by plaintiff against the Automobile Insurance Company, the 
Fire & Marine Underwriters’ Agency, Mitchell, Gartner & Walton, a co-part- 
nership, in which plaintiff alleged his loss to be $2,676.70, and prayed judgment 
therefor. The Chickasaw Lumber Company, a copartnership, consisting of L. 
A. Henderson, C. E. Sykes, and P. E. Rasp, intervened, as plaintiff, and made 
the Century Insurance Company a party defendant. 

The cause was tried before the court without the intervention of a jury, and 
the court entered judgment. Plaintiffs H. R. Teague and the Chickasaw Lum- 
ber Company took a nonsuit as to the defendants Mitchell, Gartner & Walton. 
The court found that Teague and the Chickasaw Lumber Company were en- 
titled to judgment against the Automobile Insurance Company and the Fire & 
Marine Underwriters’ Agency. The court further found that Teague was in- 
debted to the Chickasaw Lumber Company for more than the amount of the 
loss sustained, and subrogated the intervener, Chickasaw Lumber Company, to 
all the rights of Teague, the plaintiff, and gave said partnership a judgment 
against the Automobile Insurance Company and the Fire & Marine Under- 
writers’ Agency, jointly and severally, in the sum of $2,176.70, with interest there- 
on at the rate of 6 per cent. from July 20, 1927, together with all costs. Judgment 
was given against the plaintiff and the intervener and in favor of the Century 
Insurance Company. From this judgment the Automobile Insurance Company 
and the Fire & Marine Underwriters’ Agency have appealed. 

Opinion. 

In 14 R. C. L. § 567, p. 1403, it is said: “It is, of course, settled that one of 
several co-insurers of the same property who has paid more than his share of 
the loss is entitled to contribution from his co-insurers, determined by the pro- 
portion borne by each policy to the aggregate amount of all the policies upon 
the property, and the only question which can arise is with reference to who are 
co-insurers under this rule. Where a warehouseman has insured goods held by 
him for the benefit of himself and the owner, and the owner has obtained like 
insurance, clearly a case for contribution between the insurers exists. Where 
a bailee’s agent, under a contract to procure insurance on the property, insures 
only part of it for the benefit of himself, his principal and the owners, and part 
of the owners insure their interests in a separate company for their own benefit, 
in case of loss the first insurance will be applied to the risks covered by it alone, 
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to wit, those of the bailee and owners uninsured by the other company and thus 
incidentally to the benefit of the agent, before contribution will be enforced in 
favor of the second insurer towards paying the loss of the owners insured by, it.” 

See Deming v. Merchants’ Cotton Press & Storage Co., 90 Tenn. 306, 17 
S. W. 89, 13 L. R. A. 518, by the Supreme Court of Tennessee; 4 Cooley's Brief 
on Law of Insurance (1905 Ed.) p. 3098. 

In 6 R. C. L. p. 1048, § 10, under the head “Co-insurers,” it is said: “If sev- 
eral insurers bind themselves to pay the entire loss in case of the destruction 
of the subject of the insurance, and one insurer pays the whole loss, the one so 
paying has a right of action against his co-insurers for a ratable proportion of 
the amount paid by him, because he has paid a debt which is equally and con- 
currently due by the other insurers. But if each of several insurers contracts 
to pay such proportion of the loss to result from the destruction of the insured 
premises as the amount insured by him bears to the whole insurance effected 
on the property, neither has any right to contribution from the other, nor will 
the payment of the whole loss by either of them discharge the liability of the 
other, for in such a case the contracts are independent of each other; nor wili 
the payment by one insurer of more than his share of a loss, and his assign- 
ment of his right of contribution, create any cause of action in favor of his as- 
signee. On the same principle if an owner and a mortgagee of the same prop- 
erty have procured insurance on their separate interests therein, and the owner 
seeks to recover on his policy, the defendant insurer is not entitled to contribu- 
tion against the insurer of the mortgagee’s interest.” 

But, as will more specifically appear from reading the decision cited in note 
10, under the statement in the above quotation, that “if each of several insurers 
contracts to pay such proportion of the loss to result from the destruction of 
the insured premises as the amount insured by him bears to the whole insurance 
effected on the property, neither has any right to contribution from the other,” 
the question of contribution by one co-insurer to the other, after the loss had 
been paid, or a greater amount has been paid by one co-insurer than he owes, 
and he sues the other co-insurer for contribution, is involved in the quotation. 
But such is not true in the instant case. In this case, both coinsurers were 
parties defendant, and it was not a question of the right of contribution as be- 
tween the insurers, but as to whether each insurer owed the plaintiff its pro rata 
part of the loss. 


The automobile Insurance Company’s policy provides, in a special typewritten 
clause attached to it, that: “It is agreed that any loss or damage on building 
or buildings only, ascertained and proven to be due to the assured under this 
policy, shall be held payable to ———— as interest may appear; subject, however, 
to all the terms and conditions of this policy which are made a part hereof.” 


The policy also provides: “This entire policy, unless otherwise provided by 
agreement indorsed hereon or added hereto, shall be void if the insured now 
has or shall hereafter make or procure any other contract of insurance, whether 
valid or not, on property covered in whole or in part by this policy.” 


The Century Insurance policy provides: “In case of any other insurance upon 
the within described property, this Company shall not be liable to said mort- 
gagee (or trustee) under this Policy for a greater proportion of any loss or dam- 
age to the within described property, than the sum hereby insured bears to the 
whole amount of insurance on said property, payable to, held by, or consented 
to by said mortgagee (or trustee).” 


In both policies H. R. Teague is named as the insured. The Century policy 
provides that loss or damage, if any, on the building items under this policy, 
shall be made payable to the Chickasaw Lumber Company as its interest may 
appear. 

No attempt to show any actual fraud on the part of either the Chickasaw 
Lumber Company or H. R. Teague is evidenced. Under the mechanic’s lien 
executed by Teague and wife to Richardson to the Chickasaw Lumber Company, 
it is provided that the owners agreed to keep the improvements on said prem- 
ises insured in the sum of at least $4,000, and, in the event said owners did not 
keep said improvement insured, the contractor may have said property insured 
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to the amount above named, and the expenses incurred therefor shall be added, 
to the contract. 

[1] Where a fire policy stipulates that an insurer shall not ba liable for a 
greater proportion of any loss on the property covered than the amount in- 
sured by it bears to the whole insurance on the property, the company issuing 
said policy is not liable for a greater amount than stipulated. See Liverpool 
& London & Globe Ins. Co. v. Delta County Farmers’ Ass’n, 56 Tex. Civ. App. 
588, 121 S. W. 599, writ of error refused. 

In Federal Land Bank of Columbia v. Globe & Rutgers Fire Ins. Co., 121 
S. E. 37, 38, (187 N. C. 97), it is said, quoting from the headnotes: “Where a 
standard mortgage clause provided for prorating with any insurance on the prop- 
erty ‘issued to or held by any party or parties having an insurable interest there- 
in, whether as owner, mortgagee or otherwise,’ and the mortgagor’s grantee 
took out an additional policy agreeably with the covenant to keep the property 
insured for the benefit of the mortgagee, defendant insurer held entitled to pro- 
rate with the other policy, where each contained a similar standard mortgage 
clause in favor of the mortgagee as its interests might appear.” 

See Hartford Fire Ins. Co. v. Williams (C. C. A.) 63 F. 925; Bankers’ Joint, 
Stock Land Bank of Milwaukee v. St. Paul Fire & Marine Ins. Co., 158 Minn. 
363, 197 N. W. 749. 

2, 3] We are of the opinion that, where the owner of property insures it 
in one company without the knowledge of the mortgagee, and where the mort- 
gagee, without the knowledge of the insured, insures the same premises in an- 
other company, both acting in good faith, both policies are valid, and that the 
loss should be prorated between the two insurance companies in proportion 
as the amount of the insurance in each company bears to the total insurance. 
Therefore we conclude that the trial court erred in rendering judgment for the 
defendant the Century Insurance Company, and in rendering judgment for the 
entire loss against the Automobile Insurance Company of Hartford, Conn., and 
the Fire & Marine Underwriters’ Agency, jointly and severally. Therefore the 
judgment is so reformed as to render judgment against the Century Insurance 
Company in favor of the Chickasaw Lumber Company for $702.16, and against the 
other two defendants, appellants here, jointly and severally for $1,474.54. 

As so reformed, the judgment is affirmed, with costs of appeal adjudged against 
the appellee the Century Insurance Company. 
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ACCIDENT 


ZURICH GENERAL ACCIDENT & LIABILITY INS. CO., LIMITED, OF 
ZURICH, SWITZERLAND, v. FLICKINGER. 


Circuit Court of Appeals, Fourth Circuit. July 1, 1929. 
No. 2845. 
33 Federal Reporter (2d) 853. 


1. INSURANCE—DEATH OF INSURED FROM DRINKING SUPPOSED 
INTOXICATING BEVERAGE WHICH, WITHOUT HIS KNOWLEDGE, 


CONTAINED WOOD ALCOHOL, HELD TO RESULT THROUGH “AC- 
CIDENTAL MEANS.” 


Death of insured, resulting from consumption of beverage which he supposed 
was an intoxicating drink containing grain alcohol, but in reality contained wood 
alcohol, held to result “from bodily injuries * * * directly and independently of all 
other causes, through accidental means,” within terms of accident policy, since 
poisonous content of beverage was unforeseen, unexpected, or unusual. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


2. INSURANCE—INJURY RESULTS THROUGH “ACCIDENTAL MEANS,” 
IF SOMETHING UNUSUAL, UNFORESEEN, OR UNEXPECTED OC- 
CURS IN ACT WHICH PRECEDES INJURY. 


Injury results through accidental means within terms of accident policy, if 
something unforeseen, unexpected, or unusual occurs in the act which precedes 
the injury. 

(For other cases, see Insurance, Dec. Dig. § 455.) 


3. INSURANCE—NEGLIGENCE OF INSURED IN DRINKING “BOOTLEG” 
WHISKEY WAS NO DEFENSE IN ACTION ON ACCIDENT POLICY 
FOR HIS DEATH RESULTING FROM CONSUMPTION OF WOOD AL- 
COHOL CONTAINED IN BEVERAGE. 


In action on accident policy for accidental death due to insured’s consumption 
of wood alcohol in beverage which he supposed to be merely an intoxicating cock- 
tail, negligence of insured in drinking “bootleg” whisky was no defense. 

(For other cases, see Insurance, Dec. Dig. § 450.) 


4. INSURANCE—THAT INSURED’S NEGLIGENCE CAUSED OR CONTRI- 

BUTED TO INJURY IS NO DEFENSE TO ACCIDENT POLICY. 

It is well settled that it is no defense to an action on an accident policy that 
the negligence of the insured caused or contributed to the injuries, unless policy 
expressly excepts accidents due to negligence. 

(For other casts, see Insurance, Dec. Dig. § 450.) 


5. INSURANCE—DEATH OF INSURED FROM DRINKING “BOOTLEG” 
WHISKEY AT INVITATION OF HIS HOST HELD NOT TO RESULT 
FROM INSURED’S VIOLATION OF LAW SO AS TO PREVENT RE- 
COVERY ON ACCIDENT POLICY (PROHIBITION ACT [27 USCA]). 
Death of insured from drinking at party, at the invitation of his host, “boot- 

leg” whisky containing wood alcohol, did not result from insured’s violation of law 

so as to prevent recovery for death under accident policy, since drinking intoxicating 

liquor at invitation of owner does not involve such possession ‘as to constitute a 

violation of Prohibition Act (27 USCA). 


(For other cases, see Insurance, Dec. Dig, § 462.) 


6. INSURANCE—THAT INSURED’S DEATH RESULTED FROM VIOLA- 
TION OF LAW WAS NO DEFENSE TO INSURER UNDER ACCIDENT 
POLICY. 

_ Where accident policy contained no provision exempting insurer from liability 

for injuries sustained as result of insured’s violation of law, insurer was liable, 

even if injury and death may have resulted from law violation. 
(For other cases, see Insurance, Dec. Dig, § 462.) 
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7. INSURANCE—REPRESENTATION OF INSURED AS TO HIS TEM- 
PERATE HABITS IN APPLICATION FOR ACCIDENT POLICY, 
WHERE NOT UNTRUE WHEN MADE, DID NOT PREVENT RE- 
COVERY FOR HIS SUBSEQUENT DEATH FROM CONSUMING POI- 
SONOUS “BOOTLEG” WHISKEY. 

Representation of insured in application for accident policy that his habits 
were temperate did not prevent recovery for his death happening some two years 
later, and resulting from consumption of wood alcohol contained in “bootleg” 
whisky, where it did not appear that the representation was untrue when made. 

(For other cases, see Insurance, Dec. Dig. § 297.) 


8. INSURANCE—STATEMENTS IN INSURED’S APPLICATION, TRUE 
AT TIME ORIGINAL POLICY IS ISSUED, WILL NOT AVOID POL- 
ICY, THOUGH UNTRUE LATER. 

Statements in application for insurance policy, which is renewed, relate to 
time when original policy was issued, and, if they are true at that time, it is no 
defense that they may not have been true later or at the time of the renewal. 

(For other cases, see Insurance, Dec. Dig. § 253.) 


Appeal from the District Court of the United States for the Eastern District 
of Virginia, at Norfolk; D. Lawrence Groner, Judge. 

Action by Mrs. S. A, Flickinger against the Zurich General Accident & Liabil- 
ity Insurance Company, Limited, of Zurich, Switzerland. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Vivian L. Page and Ivor A. Page, both of Norfolk, Va. (Reginald J. D. Page, 
of Norfolk, Va., on the brief), for appellant. 

S. M. Brandt, of Norfolk, Va., for appellee. 

Before Waddill, Parker, and Northcott, Circuit Judges. 

ParRKER, Circuit Judge. This is an appeal from a judgment for the plaintiff 
on an accident insurance policy. A number of exceptions were taken by defend- 
ant during the trial, but only one of the assignments of error complies with rule 11 
of the court. That assignment, however, which is directed to the refusal to direct 
a verdict for defendant, is sufficient to present for our consideration all of the 
points upon which defendant relies, viz, that the death of insured did not result 
from accidental means within the meaning of the policy, that his death resulted 
from violation of law, and that the policy was void because of false statements 
in the application as to his habits. 

The insured, Samuel Peyton Flickinger, died as the result of drinking wood 
alcohol contained in gin cocktails served to him by a friend. The circumstances at- 
tending his death are brief and tragic. He had recently become engaged to be 
married, and with his fiancée was invited to attend a week-end party given in their 
honor by a friend in the city of Baltimore. This friend purchased what he thought 
was grain alcohol, and, with the addition of other ingredients, prepared synthetic 
gin cocktails, which were freely imbibed by the members of the party, including 
insured. On the following day, all who had partaken of the cocktails became vi- 
olently ill, with symptoms of wood alcohol poisoning, and the illness resulted fa- 
tally to insured, his fiancée, and the wife of his host. The beverage which they had 
been drinking was analyzed and found to contain wood alcohol, and a post mortem 
examination of the body of insured showed conclusively that his death was caused 
by the poison contained in wood alcohol. 

The policy sued on insured against loss of life “resulting from bodily injuries, 
* * * directly and independently of all other causes, through accidental means.” 
And in the application for the policy, which was signed approximately two years 
prior to his death, insured represented that his habits of life were correct and 
temperate. 

[1-3] On the first and principal contention of defendant, we think there can be 
no question that the death ‘of insured resulted from accidental means within the 
meaning of the policy. Insured intended, it is true, ta drink the cocktails which he 
did drink and which caused his death, but he did not intend to drink poisonous 
wood alcohol, and did not know that wood alcohol was contained in what he was 
drinking. The case falls squarely, therefore, within the oft-quoted rule laid down 
by Mr. Justice Blatchford in the leading case of U. S. Mutual Accident Ass’n v. 
Barry, 131 U. S. 100, 9 S. Ct. 755, 759, 33 L. Ed. 60: “If in the act which precedes 
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the injury something unforeseen, unexpected, unusual, occurs, which produces the 
injury, then the injury has resulted through accidental means.” Here the act 
which preceded the injury was the drinking of the supposed intoxicating beverage. 
And the thing which was “unforeseen, unexpected or unusual” therein was the fact 
that it contained wood alcohol, a deadly poison. In other words, there was the 
unintentional and unexpected drinking by insured of a poisonous substance. 

Judge Sanborn, speaking for the Circuit Court of Appeals of the Eighth Cir- 
cuit, in Western Commercial Travelers’ Ass’n v. Smith, 85 F. 401, 40 L. R. A. 653, 
laid down a definition of “accidental means” which has been approved by the Cir- 
cuit Court of Appeals of the Second Circuit in Attna Life Ins. Co. v. Brand, 265 
F. 6, 13 A. L. R. 657, and by this court in the recent cases of Mutual Life Ins. 
Co. v. Dodge, 11 F.(2d) 486, 59 A. L. R. 1240, and Continental Casualty Co. v. 
Willis, 28 F.(2d) 707. Said he: 

“An effect which is the natural and probable consequence of an act or course 
of action is not an accident, nor is it produced by accidental means. It is either 
the result of actual design, or it falls under the maxim that every man must be 
held to intend the natural and probable consequence of his deeds. On the other 
hand, an effect which is not the natural or probable consequence of the means 
which produced it, an effect which does not ordinarily follow and cannot be rea- 
sonably anticipated from the use of those means, an effect which the actor did not 
intend to produce and which he cannot be charged with the design of producing, 
** * is produced by accidental means. It is produced by means which were neither 
designed nor calculated to cause it. Such an effect is not the result of design, 
cannot be reasonably anticipated, is unexpected, and is produced by an unusual 
combination of fortuitous circumstances; in other words, it is produced by acci- 
dental means.” 

There would seem to be no room for argument that under this definition a 
death which results from unintentionally drinking wood alcohol while supposedly 
drinking an ordinary gin cocktail is a death from accidental means. ‘The case is 
entirely unlike that of Calkins v. National Travelers’ Ass’n, 200 Iowa, 60, 204 N. W. 
406, 41 A. L. R. 363, for there the insured drank exactly what he intended to 
drink, and his death was the natural consequence thereof. This case falls within 
the class of cases involving the unintentional taking of poison, cases in which the 
insured intended to swallow what he did swallow, but was ignorant of the fact that 
it contained poison. Such cases, without exception, have been held to involve death 
by accidental means. Healey v. Mutual Accident Ass’n of the Northwest, 133 III. 
556, 25 N. E. 52,9 L. R. A. 371, 23 Am. St. Rep. 637; Travelers’ Ins. Co. v. Dun- 
lap, 160 Ill. 642, 43 N. E. 765, 52 Am. St. Rep. 355, and note; Carnes v. Iowa State 
Traveling Men’s Ass’n, 106 Iowa, 281, 76 N. W. 683, 68 Am. St. Rep. 306, and 
note; 1 C. J. 427. And see, also, the recent case of Brown v. Continental Casualty 
Co., 161 La. 229, 108 So. 464, 45 A. L. R. 1521. 

In Newscms v. Commercial Casualty Ins. Co., 147 Va. 471, 137 S. E. 456, 52 
A, L. R. 363, the death of insured was caused by eating a can of beans which pro- 
duced ptomaine poisoning. In United States Casualty Co. v. Griffis, 186 Ind. 126, 
114 N. E. 83, L. R. A. 1917F, 481, death was caused by eating poisonous mush- 
rooms, and in both cases the death was held to have been caused by accidental 
means. There can be no distinction between these cases and the case at bar, and 


the following extract from the opinion in the Griffis Case exactly fits the situation 
presented here. 


“Under the facts pleaded and proven, Mr. Griffis intended only to eat wholesome 
mushrooms: but, unexpectedly to him, the mushrooms eaten contained a foreign 
substance that was a virulent poison and constituted an agency of such violent char- 
acter as to subvert the normal functions of his vital organs and produce death pos- 
sibly quicker than would have happened had the foreign substance been a corrosive 
acid poison. * * * We are of the opinion that the unintentional taking of the 
Poisonous substance contained in what deceased supposed to be edible mushrooms 
constituted an accidental means which caused the death.” 

[4] Defendant also takes the position that it was negligence on the part of 
insured to drink what he knew was “bootleg” whisky; and that, this being true, his 
death was due to negligence and not to accidental means. But it is well satisfied 
that it is no defense to an action on an accident policy that the negligence of the 
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insured caused or contributed to the injury, unless the policy expressly excepts 
from the risk accidents due to insured’s negligence, which is not the case here. 1 
C. J. 487, and cases cited, particularly Travelers’ Ins. Co. v. Randolph (C. C. A. 
6th) 78 F. 754, 762, and Travelers’ Ins. Co. v. Melick (C. C. A. 8th)-65 F. 178, 27 
L. R. A. 629. 


[5] It is next insisted that the death of insured resulted from his violation of 
law, and that consequently there can be no recovery on the policy. The answer to 
this is, in the first place, that it does not appear that the death of insured was the 
result of violation of law on his part. Assuming that the wood alcohol which 
caused his death was not pure wood alcohol, but was contained in a beverage 
which it was unlawful to sell, transport, or possess because of the provisions of 
the National Prohibition Act (27 USCA), there is no evidence that insured had any 
connection with it, except that he drank some of it at the invitation of his host; 
and it has been expressly held that to drink at the invitation of the owner does not 


involve such possession as to constitute a violation of the act. Colbaugh vy. U. S. 
(C. C. A. 8th) 15 F. (2d) 929. 


[6] In the second place, the policy contains no provision exempting the insurer 
from liability for injury sustained as the result of violation of law, as did the policy 
in the case of Flannagan v. Provident Life & Accident Ins. Co. (C. C. A. 4th) 22 
F. (2d) 136, 137. In the absence of such provision, we think it is clear that the in- 
surer is liable, not withstanding the insured may have been injured as a result of 
violating the law, if it does not appear that the policy was obtained in contemplation 
of such violation and the danger consequent thereon. 6 Cooley’s Briefs on In- 
surance (2d Ed.) p. 5201 et seq.; 14 R. C. L. 1226; Jordan v. Logia Suprema, 23 
Ariz. 584, 206 P. 162, 24 A. L. R. 974. The cases of Burt v. Union Central Life 
Ins. Co., 187 U. S. 362, 23 S. Ct. 139, 47 L. Ed. 216, and Northwestern Mut. Life 
Ins, Co. v. McCue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N.S) 
57, relied upon by defendant, are not in point. They hold that death inflicted as 
punishment for crime is not one of the risks insured against in a life policy; but 
they do not hold that death resulting from an ordinary violation of law is not 
covered. It is a violation of law for two men to engage in an affray; but would 
any one contend that, in the absence of special provision in the policy, recovery 
could not be had for death resulting from such affray? It is a violation of law to 
drive an automobile at a greater rate of speed than prescribed by statute; but no 
one would contend, in the absence of special provision in the policy, that the bene- 
ficiary of one killed while speeding could not recover thereunder. To hold that 
death or injury from violation of law defeats recovery under a policy, in the absence 
of provision to that effect in the policy itself, would open up an avenue for evasion 
of liability which, so far as our investigation goes, no court has yet seen fit to 
open. If insurance companies desire to avoid liability on such ground, they should 
insert a clause in their policies to that effect. 


[7,8] The last contention of defendant is that the policy was rendered void be- 
cause the insured, in his application, falsely stated that his habits of life were 
correct and temperate. It does not sufficiently appear from the testimony, how- 
ever, that this representation was untrue within the meaning of the provisions of 
the policy, and it certainly does not appear that it was untrue when made, which was 
some two years before insured’s death. And it is well settled that statements in an 
application for a policy which is renewed relate to the time when the original 
policy was issued; and, if they were true at that time, it is no defense that they 
may not have been true later or at the time of renewal. 1 C. J. 424; 4 Cooley's 
Briefs on Insurance (2d Ed.) p. 3127; Fidelity & Casualty Co. v. Meyer, 106 
Ark. 91, 152 S. W. 995, 44 L. R. A. (N. S.) 493. And see Mut. Ben. L. Insurance 
Co. v. Higginbotham, 95 U. S. 380, 385, 24 L. Ed. 499, and New York Life Ins. 
Co. v. Moats (C. C. A. 9th) 207 F. 481, 492-494. 


_ For the reasons stated, we think that the learned trial judge correctly refused to 
direct a verdict for the defendant. Although, as stated, the assignments of error 
properly present for our consideration only the exception taken to the refusal to 
direct a verdict, we have nevertheless examined all of the exceptions noted in the 
record, and think that they are without substantial merit. The case was fairly 
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tried, and defendant has no ground of complaint. The judgment of the District 
Court will accordingly be affirmed. 
Athrmed. 


HUNTLY v. UNITED STATES FIDELITY & GUARANTY CO. (S. F. 12979) 
Supreme Court of California. July 13, 1929. 
279 Pacific Reporter 425. 
INSURANCE—EVIDENCE HELD TO SUSTAIN.FINDING DEATH RE- 


SULTED FROM ACCIDENTAL BODILY INJURY WITHIN ACCIDENT 
POLICY. 


In action on accident policy for death of insured, evidence held sufficient to 
sustain verdict of jury that death resulted “directly, and independently of all 
other causes, from accidental and bodily injury” and not from previous diseased 
condition. 


(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Superior Court, City and County of San Francisco; Edmund 
P. Mogan, Judge. 


Action by Emma L. Huntly against the United States Fidelity & Guaranty 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 


H. W. B. Smith and Ford, Johnson & Bourquin, all of San Francisco, for 
appellant. 


Raymond Perry, of San Francisco, for respondent. 


Ricuarps, J. This appeal is from a judgment in the plaintiff's favor for the 
sum of $7,500, for which she sought recovery as the beneficiary named in an 
accident insurance policy issued by the defendant, United States Fidelity & Guar- 
anty Company, to her husband, which policy was dated January 5, 1918, and pro- 
vided for an indemnity in the amount sued for, payable to plaintiff in the event 
of the death of the insured “resulting directly, and independently of all other 
causes, from accidental and bodily injury.” The deceased husband of the plain- 
tiff thus insured under said policy was at and for some time prior to the time 
of his death an auditor in the employ of the Pacific Steamship Company, sta- 
tioned at berth 160, Wilmington, Cal. On March 22, 1926, about 7:45 o'clock 
a. m., the deceased was found in a kneeling position with his head against a 
checker’s desk just beside the door of berth 160 above referred to. There were 
no witnesses to his fall, but when he was discovered some 15 or 20 minutes 
later he was still living, though in a semiconscious condition, and was feebly 
but vainly attempting to rise. His head at the base of his forehead was resting 
upon the edge of the checker’s bench when he was found, and he appeared to 
have sustained a deep wound at the point of contact where the frontal bone of 
the skull joins the nasal bone, and which wound had apparently been caused 
by his violent fall against the edge of such bench a short while before he was 
found. He had also an abrasion across his nose, his right knee was skinned, and 
there were scratches upon the back of his right hand. Within some 30 minutes 
alter he was discovered in his above-described condition he died. The foregoing 
tacts, and certain others to be adverted to, were presented by the plaintiff in 
evidence at the trial. The defendant, in its pleadings and in the evidence educed 
i support thereof at the trial, attempted to show that the decedent prior to his 
aforesaid injuries had been afflicted with a pronounced and well-defined con- 
dition known as “angina pectoris,” and that the arteries of the deceased upon 
the post mortem examination showed an advanced condition of calcification 
known as “arteriosclerosis.” The defendant also introduced certain evidence 
showing that the deceased, within the period of a week or so prior to his final 
and fatal injuries, had, upon two occasions, been found lying on the streets of 
Wilmington in an unconscious condition, and had been given emergency treat- 
ment for what was diagnosed at the time as apoplexy or heart trouble, and that 
lor some period prior to these attacks he had been receiving treatment from a 
physician for symptoms indicating the existence of heart trouble. Predicated 
upon this evidence and upon what the autopsies had disclosed, the defendant 
Presented evidence of certain expert physicians who testified that in their opin- 
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ion the deceased's death had been caused by a sudden recurrence of unconscious- 
ness resulting from his diseased condition and from the effect of which he had 
died, rather than from any effect produced by his facial or other injuries. At 
the conclusion of the evidence, the defendant moved for a nonsuit, which motion 
the trial court denied; whereupon defendant submitted certain instructions which 
practically amounted to instructions for a directed verdict, and which were based 
upon the ground urged upon motion for nonsuit, which was, in substance, that 
the uncontradicted evidence in the case disclosed that the cause of the decedent's 
death was that of his previous diseased condition and was not the result of such 
accidental bodily injuries as are covered and required to exist by the terms of 
the policy as a condition of recovery thereunder. The court refused these re- 
quested instructions. The jury returned a verdict in favor of the plaintiff for the 
amount stated in the policy, and for which sum the trial court entered’ judgment 
upon denying the defendant’s motion for a new trial. 

The appellant demands a reversal of the judgment upon two grounds: First, 
upon that presented upon motion for nonsuit and urged in the instructions which 
the court refused to give; second, upon the ground that the trial court erred in 
such refusal, and also committed error in the giving of certain instructions re- 
quested by plaintiff. We are unable to agree with the appellant’s contention 
that the judgment should be reversed upon the first of the foregoing grounds, 
since in our opinion there does exist in this record certain other substantial evi- 
dence which would suffice to sustain the verdict of the jury. It is true that the 
deceased husband of this plaintiff was found by the diagnosis after his death to 
be afflicted with the physical conditions defined as angina pectoris and arterio- 
sclerosis. It is also true that, as a probable result of his aforesaid condition, he 
had, within a short while before the fall which immediately preceded his demise, 
the two fainting spells upon the streets of Wilmington which the evidence 
disclosed. But the evidence also discloses that, notwithstanding these ailments 
and the occurrence of these fainting spells the decedent was otherwise in a 
fairly rugged physical condition, that he was regularly performing his work and 
exhibiting no impairment of physical ability so to do, and that, even on the oc- 
casion of his fainting spells, he was, after a few hours of rest, back at his ac- 
customed place in the office of his employer. There is also the evidence of the 
witness Williams, who saw him coming down the street a moment or two be- 
fore his fall, and who apparently noticed nothing unusual in his physical condi- 
tion. This witness further testified to the fact that he was employed by the 
Nelson Steamship Company in Wilmington at berth 160 on the day of the de- 
cedent’s injuries and death; that immediately in front of the door which the de- 
cedent was presently to enter there was a metal plate 4 feet square and about 
a quarter of an inch thick, which was laid upon the platform of the dock and 
which the stevedores used to run their heavy trucks over. This particular plate 
had become warped with use, and the witness Williams, in passing, struck his 
foot against the warped edge thereof, and it was while he was rubbing his in- 
jured foot that he saw Huntly come around the edge of the dock and start 
down the platform to the place where he was to cross the same plate in order 
to enter the door just beside which stood the checker’s bench against which he 
made his headlong fall and from the contact with which he received his facial 
injury. The plaintiff insists that it is a fairly deducible inference that her de- 
ceased husband had also tripped upon the edge of this warped metal plate and 
had thereby been caused to fall in the position in which he was found a few 
moments later. The evidence with respect to the position in which the deceased 
was thus found a few moments later would seem to support that inference and 
would seem to negative the inference which the defendant seeks to have drawn 
from the existence of his diseased condition, that he had fallen as the result of a 
sudden fainting spell, which upon this occasion proved to be fatal. The evi- 
dence which the plaintiff produced in opposition to this latter inference, in the 
form of expert opinion, and also in the form presented by accredited medical 
treatises, was to the effect that a person suddenly collapsing as the result of an 
attack of heart failure indicated that under such circumstances the person thus 
afflicted would fall and be found lying flat upon his back, as in fact the de- 
ceased upon his two former fainting spells was found to be lying, and that a 
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person thus suddenly overcome would not be found in the position upon his 
hands and knees in which the deceased was when discovered, and that a person 
suffering a fainting spell from heart failure would not have made the forward 
plunge which the deceased must have made in order to strike his head against 
the edge of the checker’s bench with sufficient force to have caused his death, 
and which in the opinion of the plaintiff’s medical expert, Dr. Sweeney, did 
cause, and in fact was the sole cause of the death of the decedent. The plaintiff 
further introduced certain photographs purporting to give the relative position 
and condition of the metal plate upon which she insisted that her husband must 
have tripped and fallen, and of the checker’s bench against which he was ob- 
viously impacted in his fall. These tend quite strongly to support the plaintiff’s 
theory as to the sole and immediate cause of her husband’s death. In the fore- 
going state of the evidence we are unable to say that there was not substantial 
and sufficient evidence before the jury to support the plaintiff’s claim as to the 
cause of her husband’s death and to sustain the verdict of the jury based thereon. 
It is of some significance in this connection that the defendant presented not only 
a motion for nonsuit based upon the proposition which it here urges as the first 
ground of its appeal, but also presented to the trial court a motion for a new 
trial based upon the same ground, and that both of these motions the trial court, 
who had heard all of the evidence in the case, including the testimony of the 
opinion witnesses, denied. We therefore conclude that there is no merit in the 
appellant’s first contention. 

As to the appellant’s second contention, to the effect that the trial court 
erred in refusing to give certain of its requested instructions and also committed 
error in the giving of certain instructions which the plaintiff requested, it will 
suffice to say that, as to the refused instructions, these were predicated upon 
the defendant’s theory as to the uncontradicted state of the evidence, and that, 
since we have declined to adopt such theory, we must uphold the decision of 
the trial judge who, for the same reason, refused to give said instructions. With 
respect to the instructions which the trial court gave at the request of plaintiff, 
we have examined these in the light of the entire body of instructions which 
were given to the jury, and we find that, as to the instructions to which appellant 
offers particular objection, these were, in the main, taken from cases which 
have received the approval of this court, and, as to the instructions in general, 
we have found them to be full and fair, and, taken as a whole, not subject to the 
appellant’s criticism. 


_ _It follows from these conclusions that the judgment should be, and the same 
is hereby, affirmed. 


, We concur: Waste, C. J.; Shenk, J.; Seawell, J.; Langdon, J.; Curtis, J.; 
reston, J. 


ZIMMERMAN v. CONTINENTAL LIFE INS. CO. (Civ. 6626.) 
District Court of Appeals, First District, Division 1, California. July 5, 1929. 
Rehearing Denied Aug. 3, 1929. 

279 Pacific Reporter 464. : 
2, INSURANCE—WHEN TWO CAUSES JOIN IN CAUSING INJURY, ONE 
OF WHICH IS INSURED AGAINST; INSURED IS COVERED BY POL- 
rey, 
When two causes join in causing an injury, one of which is insured against 
under accident policy, insured is covered by policy. 
(For other cases, see Insurance, Dec. Dig. § 466.) 


3. INSURANCE—“TRAVEL AND PEDESTRIAN POLICY,” INSURING 
AGAINST DEATH OR DISABILITY SUSTAINED BY BEING STRUCK 
BY VEHICLE PROPELLED BY ELECTRICITY, COVERED DEATH 
OF MOTORCYCLIST STRUCK BY ELECTRIC TRAIN. 


_ Policy, having caption describing it as “travel and pedestrian accident pol- 
icy,” insuring against death or disability sustained by insured by being struck 
or knocked down or run over while in or on public highway by any vehicle pro- 
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pelled by electricity, held to cover death of motorcyclist struck by train operated 

by electricity. 

(For other cases, see Insurance, Dec. Dig. § 452.) 

4. INSURANCE—FAILURE OF INSURED TO PERFORM AGREEMENT 
TO CONTINUE AS REGULAR READER OF NEWSPAPER DURING 
LIFE OF ACCIDENT POLICY WOULD NOT AVOID POLICY (Civ. 
Code, §§ 2608, 2611). 

Where accident policy was issued in consideration of registration fee and 
premium and insured’s agreement to continue as regular reader of newspaper 
named during life of policy, insured’s failure to perform agreement to continue 
as regular reader of such newspaper would not avoid policy under Civ. Code, §§ 
2608, 2611, since promise related to future, and was not material to risk. 

(For other cases, see Insurance, Dec. Dig. § 303.) 

5. INSURANCE—INSURED’S PERFORMANCE OF AGREEMENT TO CON- 
TINUE AS REGULAR READER OF NEWSPAPER DURING LIFE OF 
ACCIDENT POLICY WAS NOT CONDITION TO RECOVERY. 
Insured’s performance of agreement to continue as regular reader of news- 

paper named during life of accident policy was not condition to recovery on pol- 

icy. 

(For other cases, see Insurance, Dec. Dig. § 307.) 

Appeal from Superior Court, Alameda County; J. D. Murphey, Judge. 

Action upon a policy of accident insurance by Genevieve Zimmerman, as ad- 
ministratrix of the estate of Albert T. Meyer, deceased, against the Continental 
Life Insurance Company. From a judgment for plaintiff, defendant appeals. 
Affirmed. 

. Peter tum Suden and Richard tum Suden, both of San Francisco, for ap- 
pellant. 

Wilbur S. Pierce, of Richmond, and Jesse G. Benson, of Oakland, for re- 
spondent. 

Per Curiam. An action to recover upon a policy of insurance against acci- 
dents issued to Albert T. Meyer in his lifetime; the indemnity for loss of life 
being made payable to his estate. 

‘he parties filed an agreed statement of the facts, together with photographs 
showing physical conditions at the scene of the accident. It appears that the 
insured on January 29, 1927, in the daytime, and immediately before receiving 
the physical injuries which caused his death, was operating a motorcycle at a 
speed of 25 miles per hour in an easterly direction along Twenty-Eighth street 
in the city of Oakland. This street crosses Poplar street upon which the Key 
System Transit Company maintains a double-track railroad, over which trains 
are operated by electricity. Cross-arm warning signals were maintained at the 
crossing. In approaching Poplar street from the east along Twenty-Eighth 
street, the view to the north is obstructed until a point about 30 feet east of the 
tracks is reached. The motorcycle was about this distance from the track whet 
a train from the north reached, and was moving across, the intersection. The 
motorcycle collided with the side of one of the cars of the train, causing the 
injuries from which the insured died. 

The clause of the policy under which the plaintiff sought tu recover insured 
against death or disability sustained by the insured “by being struck or knocked 
down or run over while in or on a public highway by * * * any vehicle * * * pro- 
pelled by * * * electricity (excluding injuries sustained while on a railroad right 
of way in violation of statute or any regulation of the railroad company).” 

The trial court entered judgment for the plaintiff. 

The insurer, which has appealed, contends that the complaint failed to state 4 
cause of action; that the evidence fails to show that the insured was struck or 
knocked down by the car while he was upon a. public highway, and that he 
was in fact upon the railroad right of way in violation of statute; that the clause 
quoted insured pedestrians only; that the accident was~an excepted peril; and, 
lastly, that the judgment was not supported by findings of fact. 

The complaint as filed contained two counts—one, the second, based upon the 
clause quoted above, and the other, the first, upon a clause of the policy insuring 
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against death or disability caused by the wrecking or disablement of any private 
automobile, motor-driven car, or horse-drawn vehicle, or by being accidentally 
thrown from such automobile, car, or vehicle. To the second count a general] 
demurrer was overruled, but to the first it was sustained without leave to amend. 
The latter count contained the general allegation that the insured and the 
plaintiff had each performed all the conditions of the policy; no such allegation, 
however, being set forth in the remaining count. Appellant urges that, by 
reason of this omission, the complaint was insufficient. 

[1] While allegations of the performance of conditions precedent are essen- 
tial to the statement of a cause of action upon a policy of insurance (Allen v. 
Home Ins. €o., 133 Cal. 29, 65 P. 138; Arnold v. American Ins. Co., 148 Cal. 
660, 84 P. 182, 25 L. R. A: (N. S.) 6), here appellant by its answer alleged that 
neither the plaintiff nor the insured had performed the terms and conditions of 
the policy, thus treating the issue as properly made, and curing the defect 
(Hoover v. Lester, 16 Cal. App. 151, 116 P. 382; Lugiani v. Landau, etc., Co., 38 
Cal. App. 146, 175 P. 648; Bledsoe v. Stuckey, 47 Cal. App. 95, 190 P. 217). 

[2] According to the stipulation, the impact was sufficient to break through 
one of the doors which opened in the side of the car. From this it is contended 
that the insured was not struck by the car, but that his injuries were wholly 
due to the velocity of the motorcycle when the collision occurred. : 

It has been held that, when two causes join in causing an injury, one of 
which is insured against, the insured is covered by the policy (Continental Life 
Ins. Co. v. Wilson, 36 Ga. App. 540, 137 S. E. 403; Wright v. A&tna, etc., Ins. 
Co. [C. C. A.] 10 F.[2d] 281, 46 A. L. R. 225); and, while from the nature of the 
accident and other circumstances shown different conclusions might be drawn, 
the inference which appears to have been drawn by the trial court that the 
= was struck by the car is not unreasonable, and is supported by the 
evidence. 

Nor do we find merit in the further claim that the insured was struck while 
upon the right of way of the railroad company. It is true, as contended by 
appellant, that he appears to have approached the crossing at an unlawful rate 
of speed, but the physical facts show that the collision did not occur upon the 
right of way, but upon the public highway. 

[3] It is also claimed that the quoted clause in the policy covers pedestrians 
only and not injuries received while operating a motorcycle. This construction 
is based largely upon the fact that in the caption the policy is described as a 
“Travel and Pedestrian Accident Policy.” While the caption may be considered 
in determining the interpretation to be given a policy (Taylor v. Northwestern, 
etc., Co., 34 Cal. App. 471, 167 P. 899; Moore v. Fidelity, etc., Co., of New York, 
203 Cal. 465, 265 P. 207, 56 A. L. R. 860), the language here supports a broader 
construction than that sought to be given it by appellant, and the injuries in the 
present case were, we think, clearly covered by its provisions. 

(4, 5] This conclusion also disposes of the contention that the accident under 
the terms of the policy was an excepted peril. The policy was issued “in consid- 
eration of a registration fee of twenty-five cents ($0.25) and of the premium of 
one dollar ($1.00) paid by the insured, and his agreement to continue as a 
regular reader of the Oakland Tribune during the life of this policy. * * * ” It 
is urged that, plaintiff having failed to prove performance by the insured of the 
promise to continue as a regular reader of the newspaper, no recovery could be 
had on the policy. The promise, however, related to the future, and was not 
material to the risk, and, no declaration to that effect being contained therein, 
a failure to perform would not avoid the policy, nor was such performance a 
condition to recovery. Civ. Code, §§ 2608, 2611. 

[6, 7] The trial court made no findings of fact, but concluded from the 
statement of fact filed that plaintiff was entitled to judgment, which was 
entered accordingly. That this may be done where the ultimate facts are agreed 
upon is well settled (Gregory v. Gregory, 102 Cal. 50, 36 P. 364; Muller v. Rowell, 
110 Cal. 318, 42 P. 804); but here the issue was whether the insured was injured 
by being struck by the car. This fact was not covered by the stipulation; only 
the evidentiary facts from which the inference might be drawn being set forth 
therein. Appellant was therefore entitled to a finding on the issue. Crisman 
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v. Lanterman, 149 Cal. 647, 87 P. 89, 117 Am. St. Rep. 167. However, an appellate 
court is authorized to make findings in certain cases (Const. art. 6, § 434; Code 
Civ. Proc. § 956a, as added by St. 1927, p. 583; Kirk v. Culley, 202 Cal. 501, 261 P. 
994), and the present is one wherein the power may be properly exercised. It 
was manifestly the conclusion of the trial court that the insured was struck by 
the car, and the circumstances shown reasonably support such a finding. We 
therefore find, in accordance with the allegations of the complaint, “that on 
January 29, 1927, the insured was killed by being struck by a vehicle propelled 
by electricity.” 
The judgment is affirmed. 


MATTSON v. MARYLAND CASUALTY CO. (Civ. 6679.) 

District Court of Appeal, First District, Division 1, California. July 23, 1929. 
Rehearing Denied Aug. 22, 1929. Hearing Denied by Supreme Court Sept. 12, 1929. 
279 Pacific Reporter 1045. 

1. INSURANCE—IN ACTION ON POLICY FOR ACCIDENTAL DEATH, 
BURDEN OF SHOWING LOSS WAS PRODUCED THROUGH SOME 

EXCEPTED CAUSE WAS ON DEFENDANT. 


In action on policy covering accidental death of insured, it was sufficient for 
plaintiff to prove the loss and that it occurred by reason of the peril insured 
against, and burden of showing that the loss was produced by some excepted 
cause was on defendant. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


2. INSURANCE—DEFENDANT’S MOTION FOR NONSUIT SHOULD BE 
DENIED, WHERE PLAINTIFF'S TESTIMONY ESTABLISHES PRIMA 
ink LOSS OCCURRED BY REASON OF PERIL INSURED 

i . 


Where testimony in support of allegations of complaint in action on policy 
shows prima facie that loss occurred by reason of peril insured against, defend- 
ant’s motion for nonsuit should be denied. 

(For other cases, see Insurance, Dec. Dig. § 668[11].) 


5. INSURANCE—WHETHER VEHICLE DRIVEN BY INSURED, CON- 
STRUCTED FROM CHASSIS OF MODEL T FORD, WAS AUTOMO- 
BILE TRUCK, WITHIN POLICY EXCLUDING INJURY SUFFERED 
WHILE DRIVING TRUCK, HELD FOR JURY. 

In action for accidental death, under policy excluding liability for injuries 
sustained by insured while driving automobile truck, question whether vehicle 
used by insured at time of death in making deliveries, having chassis of model 
T Ford and licensed as commercial vehicle, was automobile truck within policy, 
held question for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Appeal from Superior Court, City and County of San Francisco; E. P. 
Shortall, Judge. 5; 

Action by Martin Mattson against the Maryland Casualty Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed. 

Charles L. James and C. K. Bonestell, both of San Francisco, for appellant. 

John Ralph Wilson, of San Francisco, for respondent. 


Per Curiam. An action to recover on a policy of insurance issued to Alfred 
E. Mattson by Maryland Casualty Company, a corporation, which provided that, 
in the event the insured should be accidentally killed while driving an automobile 
during the period of one year commencing November 1, 1926, insurer would pay 
to the plaintiff, who was the beneficiary named therein, the sum of $1,500. The 
policy provided, among other exceptions, that the same should not cover injuries, 
fatal or nonfatal, suffered by the insured while driving any automobile truck 

The complaint alleges that the insured was accidentally killed on November 
9, 1926, while driving an automobile. The answer alleged as a defense that the 
insured, at the time he came to his death, was driving an automobile truck. The 
cause was tried before a jury, and at the close of plaintiff's case the defendant 
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moved for an order directing a nonsuit, which was granted. The plaintiff has 
appealed therefrom, and from the judgment of dismissal entered thereon. — 

The evidence adduced by the plaintiff showed the death of the insured 
resulted from a collision between the vehicle while he was driving and a tele- 
graph pole; that the insured was employed by a concern engaged in manu- 
facturing and repairing chairs, and at the time of his death was making deliver- 
ies, the vehicle being owned by his employers. The chassis of the vehicle was 
a 1920 Ford, model T, a construction used for light vehicles, such as Ford road- 
sters, sedans, and touring cars. Upon this chassis the employer of the deceased 
had constructed a seat with a body similar in shape to that of the ordinary 
delivery wagon or automobile. It appears that the vehicle was licensed as a 
commercial vehicle and was commonly used for delivery purposes. Two wit- 
nesses, both of whom were engaged in the automobile business (one a dealer in 
Ford products), testified that the vehicle was not a truck, and that the latter type 
differed in size, weight, model, and construction from the one in question. As 
against the foregoing, and for the purpose of impeaching the testimony of a 
brother of the deceased to similar effect, there was adduced by defendant the 
former’s testimony, given at the time of the inquest upon the body of the 
insured; the witness there stating that the vehicle was a light delivery truck. 
There were also introduced in evidence by defendant two photographs of the 
vehicle taken after the collision. Defendant contends that the only conclusion 
reasonably supported by the evidence was that the vehicle operated by the in- 
sured was an automobile truck. 

[1-5] It was sufficient for the plaintiff to prove the loss, and that it oc- 
curred by reason of the peril insured against, and the burden of showing that 
the loss was produced through some excepted cause was upon the defendant. 
33 Corp. Jur. “Insurance,” p. 111, § 832; Dennis v. Union Mutual, etc., Co., 
84 Cal. 570, 24 P. 120; Mah See v. North American, etc., Co., 190 Cal. 421, 
213 P. 42, 26 A. L. R. 123; Carr v. International Indemnity Co., 58 Cal. App. 
614, 209 P. 83. The testimony in support of the allegations of the complaint 
was sufficient prima facie to have that result; and where this is true a motion 
for a nonsuit should be denied. Berger v. Lane, 190 Cal. 443, 213 P. 45. The 
previous statement of plaintiff’s witness, while admissible for purposes of im- 
peachment, was incompetent for any other purpose, and did not constitute 
evidence of the truth of the fact so stated by him. Albert v. McKay, 174 Cal. 
451, 163 P. 666. Nor were the photographs conclusive on the question of the 
character of the vehicle. While these, in connection with other evidence, tended 
to support defendant’s contention, nevertheless the evidence on the question, 
which was conflicting, was sufficient to support a contrary conclusion, and the 
issue should have been submitted to the jury. Rabe v. Western Union Tele- 
graph Co., 198 Cal. 291, 244 P. 1077. 


The judgment is reversed. 


HARLEY v. LIFE & CASUALTY INS. CO. OF TENNESSEE. (No. 19770.) 
Court of Appeals of Georgia, Division No. 1. July 10, 1929. 
149 Southeastern Reporter 76. 

l. INSURANCE—POLICY COVERING INJURIES TO INSURED STRUCK 
OR RUN OVER BY VEHICLE PROPELLED BY STEAM, GASOLINE, 
ETC., PROTECTED INSURED IF STRUCK BY AUTOMOBILE. 
Insurance policy covering injuries sustained by insured if struck or knocked 

down or run over by vehicle propelled by steam, gasoline, etc., protected insured in 

case he was struck, knocked down or run over by automobile. 
(For other cases, see Insurance, Dec. Dig. § 451[1].) 


2. INSURANCE—NUT FLYING OFF AUTOMOBILE IS NOT “AUTOMO- 
BILE,” OR SUBSTANTIAL PORTION THEREOF, UNDER POLICY 
COVERING INJURIES TO INSURED STRUCK BY AUTOMOBILE. 
Under insurance policy covering injuries to insured if struck or knocked down 

or run over by automobile, nut flying off an automobile is not an automobile or 

substantial portion thereof. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 
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3. INSURANCE—EVIDENCE THAT PLAINTIFF, INSURED AGAINST IN- 
JURIES IF STRUCK BY AUTOMOBILE, WAS STRUCK BY NUT FLY- 
ING FROM PASSING AUTOMOBILE, HELD INSUFFICIENT TO 
MAKE CASE FOR JURY. 

In action to recover under policy insuring against injuries to insured if 
struck by automobile, testimony that’ insured while walking on sidewalk was 
struck in the eye by nut thrown by passing automobile, not showing that nut 
came from automobile and was not lying on street and put in motion when 
struck by automobile, held insufficient to make case for jury. 


(For other cases, see Insurance, Dec. Dig. § 668[11].) 


Error from Superior Court, Fulton County, John D. Humphries, Judge. 

Suit by John T. Harley against the Life & Casualty Insurance Company of 
Tennessee. To’ review a judgment of nonsuit, plaintiff brings error. Affirmed. 

Neufville & Neufville, of Atlanta, for plaintiff in error. 

Carl B. Copeland, of Atlanta, for defendant in error. 

BioopwortH, J. John T. Harley brought suit against the Life & Casualty 
Company of Tennessee, alleging, in part, that while walking on a sidewalk in 
the city of Atlanta an automobile going at a rapid rate of speed in the middle 
of the street passed petitioner, going in an opposite direction, and that as said 
automobile passed him a nut on the wheel became detached and, flying in a 
swift and violent manner, struck petitioner in the left eye, and that the result 
of being so struck was the loss of sight in his left eye; and he claimed dam- 
ages under a policy of insurance issued by the defendant company. The de- 
fendant admitted that the policy was in force at the time of the accident, but 
denied liability. After the introduction of evidence a nonsuit was granted, and 
the plaintiff excepted. 

[1,2] The provision of the policy of insurance applicable to this case is 
as follows: “If the insured be struck, or knocked down, or run over * * * 
by a vehicle propelled by steam * * * gasoline,” etc. The insured was pro- 
tected by his policy if struck, knocked down, or run over by an automobile. 
A nut, flying off of an automobile, is not an automobile or a substantial por- 
tion thereof. See, in this connection, Great Eastern Casualty Co. v. Black- 
welder, 21 Ga. App. 586, 94 S. E. 843. 

[3, 4] Furthermore, the plaintiff was the only witness who testified that he 
was struck by the nut, and his testimony, construed as a whole and most strongly 
against him, fails absolutely to show that the nut came from an automobile. 
He testified that he did not see the nut come off the automobile, and did not 
know what struck him until he saw the nut upon the sidewalk near him 
after he was injured. His statement that it flew off the automobile (when he did 
not see it fly off) is a mere conclusion and not supported by any evidence. It is 
just as reasonable to infer that the nut was lying on the street and that the auto- 
mobile struck the nut and put it in motion and thereby caused it to strike the 
insured. 

The nonsuit was properly granted. 

Judgment affirmed. 

Broyles, C. J., and Luke, J., concur. 


HALLORAN v. NATIONAL CASUALTY CO. OF DETROIT, MICH 
Supreme Court, Orleans County. May 4, 1929. 
236 New York Supplement 171. 

1. INSURANCE—LIFE POLICY, IF SUSCEPTIBLE OF SEVERAL CON- 
STRUCTIONS, SHOULD BE STRICTLY CONSTRUED IN INSURED'S 
FAVOR. 

Insurance company having drawn life insurance policy and used language 
therein, such language, if susceptible of several constructions, should be strictly 
construed in favor of insured. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 
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2. INSURANCE—INSURED, KILLED BY LOCOMOTIVE AT CROSSING 
WHILE WALKING ON USUAL PEDESTRIANS’ PATH ON STREET, 
HELD NOT KILLED “ON RAILROAD RIGHT OF WAY” WITHIN 
EXCEPTION OF LIFE POLICY. 

Insured killed by locomotive while walking along usual path for pedes- 
trians on public street which crossed railroad tracks at grade held not killed 
while “on a railroad right of way” within terms of his life insurance policy 
covering loss of life by being struck, while walking or standing on a public 
highway, by a vehicle propelled by steam, cable, electricity, naptha, gasoline, 
compressed air, liquid, or horse power, excluding injuries sustained while “on 
a railroad right of way.” 

(For other cases, see Insurance, Dec. Dig. § 451[2].) 


Action by Ann P. Halloran, as administratrix of the estate of Thomas F. 
Halloran, deceased, against the National Casualty Company of Detroit, Mich. 
Judgment for plaintiff. 

sernard Ryan, of New York City, for plaintiff. 

Raymond D. Fuller, of New York City, for defendant. 

Harris, J. While the plaintiff’s intestate was walking along the usual path 
for pedestrians on West Academy street, a public highway, in the city of Al- 
bion, on the 23d day of August, 1927, and while he was in the act of crossing 
the railroad tracks of the New York Central Railroad Company, which crossed 
such path and street at grade, he was struck by an east-bound engine of the 
New York Central Railroad Company, and was instantly killed. 

Said intestate was insured under a policy of the defendant, which policy 
provided, among other things, for the payment of the sum of $1,000 for the 
loss of life of the insured “by being struck or knocked down or run over while 
walking or standing on a public highway, by a vehicle propelled by steam, 
cable, electricity, naptha, gasoline, compressed air, liquid or horsepower, ex- 
cluding injuries sustained while working in the public highway or while on a 
railroad right of way.” 

[1] The defendant disclaims liability under this policy, on the alleged 
ground that the injuires from which death resulted were received while the plain- 
tiffs intestate was on a railroad right of way. This calls for the construction 
of the phrase “while on a railroad right of way” contained in the verbiage of 
the policy above set forth. The company having drawn the policy and used the 
language therein, such language, if susceptible of several constructions, should 
be strictly construed in favor of the insured. 

[2] In the opinion of the court the proper construction to give to such phrase, 
“on a railroad right of way,” is not that it meant the passage over a grade rail- 
road crossing in a public highway by pedestrian using the usual path, as the 
defendant contends, but rather the placing of the insured on the railroad cross- 
ing in an usual manner, such as walking the width of the highway along such 
railroad crossing, or walking along a railroad right of way which runs through 
a street parallel with and between the sides of the street, similar to the cross- 
ings found on West Genesee street in the city of Buffalo and various other 
cities of the state. 

In view of this construation of the wording of the policy, the court finds 
that the plaintiff’s instestate was not on a railroad right of way when this ac- 
cident happened, and that the plaintiff is entitled to recover under the policy 
tor the loss of life of her intestate. 

\ decision and a decree in accordance with the above may be presented 
to me tor signature. 


DOLAN v. CONTINENTAL CASUALTY CO. 
Supreme Court of Oregon. July 30, 1929. 
279 Pacific Reporter 855. 

1. INSURANCE—IN ACTION ON ACCIDENT POLICY, EXCLUSION - OF 
TESTIMONY THAT INSURER’S AGENT WITH KNOWLEGDE THAT 
INSURED DELIVERED MESSAGES TO TRAIN CREWS CLASSIFIED 
OCCUPATION AS “TELEGRAPH OPERATOR, OFFICE DUTIES 
ONLY,” HELD ERROR. 
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In action on accident policy, in which insured, who was telegraph operator, 
but required to deliver messages to train crews, was classified as “telegraph 
operator, office duties only,” exclusion of testimony that insurer’s agent with 
knowledge of nature of duties made such classification held error. 

(For other cases, see Insurance, Dec. Dig. § 664.) 


2. INSURANCE—INSURER, HAVING DIFFERENT RATES FOR DIFFEk- 
ENT OCCUPATIONS, CANNOT CHALLENGE CLASSIFICATION 
MADE BY AGENT WITH FULL KNOWLEDGE OF INSURED’S OC- 
CUPATION. 

Where insurance company has different rates for different occupations, de- 
pending on hazardous character, it cannot challenge classification made by its 
agent with full knowledge of business or occupation in which insured is en- 
gaged. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 

Department 1. 


Appeal from Circuit Court, Baker County; C. H. McCulloch, Judge. 

Action by Nina T. Dolan against the Continental Casualty Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

This is an action to recover upon an accident insurance policy, which policy 
is too lengthy to be given in full. Certain provisions of the policy, necessary 
for a consideration of the case, are as follows: 

“This policy provides indemnity for loss of life, limb, limbs, sight or time 
caused by accidental injury and for loss of time caused by sickness—all to the 
extent herein provided. 

“The Continental Casualty Company incorporated by the state of Indiana 
as a stock company, old line plan. General office, Chicago, hereinafter called 
the company, hereby insures Mr. John M. Dolan (hereinafter called the in- 
sured, in class select of the company, as a telegraph operator, office duties only 
and promises to pay to him or to his beneficiary, Nina T. Dolan, his wife, in- 
demnities as here provided for loss resulting from accident or sickness. 

“The insurance given by this policy is against loss of life (suicide or self- 
destruction while either sane or insane not included), limb, limbs, sight or 
time resulting from a personal bodily injury which is effected solely and inde- 
pendently of all other causes by the happening of an external, violent and 
purely accidental event, and against loss of time resulting solely from bodily 
sickness which is contracted and begins not less than fifteen days after the 
date of this policy, all in the manner and to the extent hereinafter provided. 
The words ‘injury’ and ‘sickness’ wherever hereinafter used mean respectively 
injury or sickness such as is here described. 

“The annual premium for this policy is $44.40, its date is May 4, 1925, and 
its indemnities are a principal sum of two thousand dollars, a monthly acci- 
dent indemnity of eighty dollars, and a monthly sickness indemnity of eighty 
dollars.” 

There is also a scale of specific indemnities contained in this policy, by which 
the company agrees to pay for the loss of life the principal sum, and, in addi- 
tion, all premiums previously paid. Another sum is for injuries, not involv- 
ing death, such as loss of eyes, loss of hands, and loss of feet, under certain 
circumstances not necessary to be considered here. The policy is for one year, 
and provides an additional 5 per cent. of the indemnities payable under part one in 
case of renewal. Another section of the policy is as follows: | 

“This policy is issued in consideration of the statements contained in the 
application for it and the payment of premium as therein provided. A copy 
of such application is hereto attached or hereon indorsed and is hereby made 
a part of this contract. No provision of the charter or by-laws of the company 
not included herein shall avoid the policy or be used in evidence in any legal 
proceeding hereunder.” 

It also contains the following provisions, which are denominated “standard 
provisions” : 

“This policy includes the indorsements and attached papers, if any, and 
contains the entire contract of insurance, except as it may be modified by 
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the company’s classification of risks and premium rates in the event that the 
insured is injured or contracts sickness after having changed his occupation 
to one classified by the company as more hazardous than that stated in the 
policy, or while he is doing any act or thing pertaining to any occupation so 
classified, except ordinary duties about his residence or while engaged in rec- 
reation, in which event the company will pay only such portion of the in- 
demnities provided in the policy as the premium paid would have purchased 
at the rate but within the limits so fixed by the company for such more hazard- 
ous occupation. 

“Tf the law of the gtate in which the insured resides at any time this pol- 
icy is issued requires that prior to its issue a statement of the premium rates 
and classification of risks pertaining to it shall be filed with the state official 
having supervision of insurance in such state, then the premium rates and 
classification of risks mentioned in this policy shall mean only such as have 
been last filed by the company in accordance with such law, but if such filing 
is not required by such law then they shall mean the company’s premium 
rates and classification of risks last made effective by it in such state prior 
to the occurrence of the loss for which the company is liable. 

“No statement made by the applicant for insurance not included hereir 
shall avoid the policy or be used in any legal proceeding hereunder. No 
agent has authority to change this policy or to waive any of its provisions. 
No change in this policy shall be valid unless approved by an executive officer 
of the company and such approval be indorsed hereon.” 

A copy of the application signed by the insured, among other matters, con- 
tains the following: 

“Occupation (if more than one, name all of them), telegraph operator, office 
duties only.” 
* + * * * * 

“Except as herein stated, I have not had nor am I now suffering from 
cerebro-spinal meningitis, paralysis, locomotor ataxia, or any disease of the spine 


nor rheumatism, lumbago, hernia, nor any chronic or periodic mental or physic- 
al ailment or disease; nor have I in contemplation any special journey or haz- 
arduous undertaking nor have I even claimed or received any accident or health 
insurance benefits. My habits of life are correct and temperate and I am now 
a policy holder of this company. No exceptions. 


“Except as herein stated, I have not been disabled by sickness nor re- 


ceived medical treatment during the last three years. No exceptions. 

“T have made the foregoing statements as representations to induce the 
issue of the policy for which I have made application, and to that end I agree 
that if any one or more of them be false all right to recovery under said policy 
shall be forfeited to the company if such false statement was made with actual 
intent to deceive or if it materially affects either the acceptance of the risk 
or the hazard assumed by the company. 

The complaint alleges due compliance by the plaintiff with all of the terms 
of the policy in regard to making proof of loss, payment of premiums, et cetera, 
all of which was admitted in the answer, and also contains the following allega- 
tions : 

“That at Kamela, Oregon, and at about the time of the issuance of said 
policy to the said John M. Dolan, the said John M. Dolan then and there at the 
request of O. A. Lyman, who was then the agent of the defendant company, 
signed a written application for the issuance to him of said policy of insurance, 
a copy of which application is attached to and made a part of said policy of 
insurance. 

“That in said written application the said John M. Dolan stated his post 
office address was Kamela, Union county, state of Oregon, and that his occu- 
pation was ‘telegraph operator, office duties only,’ and that the words ‘telegraph 
operator, office duties only,’ were written into said application by said O. A. 
Lyman, agent of said defendant company; that the said John M. Dolan was 
then and there engaged as a telegraph operator for the O. W. R. & N. Com- 
pany at Kamela, Oregon, and the nature of his duties required that he receive 
and transmit telegraphic messages and that he deliver telegrams and telegraphic 
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messages personally to the train and engine crews in the railroad yards at Kam- 
ela, Oregon; that he fully and completely stated the nature of his duties to 
the said agent of said insurance company and directed attention to said agent 
to the fact that he was required to deliver said messages to the train and en- 
gine crews of said railroad, and requested of said agent that he be given a pol- 
icy of insurance which would protect and indemnify him and his beneficiary 
therein named in the event of accidental death and injury resulting to him while 
engaged in such employment; that the said O. A. Lyman as agent of said de- 
fendant company then and there advised and assured the said John M. Dolan 
that the labor so being performed by the said John M. Dolan was classified 
by the said insurance company in fixing and determining risks and rates in 
the issuance of policies of insurance as ‘office duties only’; and that in the 
event of death or injury to the said John M. Dolan while so engaged in the 
performance of said duties he, or his beneficiary would receive the full amount 
of indemnity as provided by the terms and provisions of said policy and with 
full knowledge on the part of said defendant company and its agent of the 
nature of the duties so being performed by the said John M. Dolan and which 
he would be required to perform during the life of said policy, the premium paid 
for the insurance of said policy was accepted from the said John M. Dolan and 
the said policy was issued and delivered to him.” 

The complaint alleges demand of the full amount of the policy, failure 
of the defendant to pay, and prays for the full amount of the policy and $500 
attorney's fees. 

The defendant answered, admitting the execution of the policy and payment 
of premiums. The answer, among other matters, contains the following: 

“Admits that at Kamela, Oregon, on or about the time of the issuance of 
the policy referred to in plaintiff's complaint to the said John M. Dolan, the 
said John M. Dolan signed a written application for the issuance to him of 
said policy of insurance and admits further that at said time O. A. Lyman was an 
agent of the defendant but denies that the said O. A. Lyman secured the ap- 
plication for said policy and denies that the said application for said policy 
was signed by the said John M. Dolan at the request of the said O. A. Lyman 
and denies each and every other allegation contained in paragraph VII ot said 
complaint. And alleges further in referenée to said paragraph that the said 
application was secured by James B. Shea and that neither the said James B. 
Shea nor O. A. Lyman are executive officers of the defendant or were in any 
manner authorized to waive or modify any of the terms or conditions of the 
contract of insurance issued to the said John M. Dolan and that neither the 
said James B. Shea nor the said O. A. Lyman had any authority in respect 
to the issuance of insurance other than is stated in the said insurance policy 
issued to the said John M. Dolan. 

“Admits that the said John M. Dolan stated in the said written application 
that his post office address was Kamela, Union county, and state of Oregon, 
but denies each and every other allegation of paragraph VIII of said complaint 
and further alleges in respect to said matter that the said John M. Dolan stated 
in his application for said insurance that his duties were ‘telegraph operator, 
not in yard, office duties only,’ and that if in said policy of insurance the said 
dutics were described as ‘telegraph operator, office duties orily,’ and in the 
copy of said application attached to said policy of insurance the said duties 
were likewise described that the same were described through inadvertance 
and mistake in that the words ‘not in yard’ were through inadvertance and 
mistake not copied into the said policy and into the said application attached 
to said policy.” 

Admits that Dolan was transferred from Kamela to the town of Reith, but 
denies that his duties at Kamela were the same as those at Reith. Denies that 
the defendant fails and refuses to pay the amount due under the terms and 
conditions of the policy. , 

There is a further and separate answer, the principal parts of which, so iar 
as they relate to this case, are as follows: 

“That among other things the said policy provides as follows: ‘This policy 
includes the indorsements and.attached papers, if. any, and contains the entire 
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contract of insurance, except as it may be modified by the company’s classi- 
fication of risks and premium rates in the event that the insured is injured 
or contracts sickness after having changed his occupation to one classified by 
the company as more hazardous than that stated in the policy, or while he is 
doing any act or thing pertaining to any occupation so classified except ordinary 
duties about his residence or while engaged in recreation in which event the 
company will pay only such portion of the indemnities provided in the policy 
as the premium paid would have purchased at the rate, but within the limits 
so fixed by the company for such more hazardous occupation. If the law of 
the state in which insured resides at any time this policy is issued requires 
that prior to its issue a statement of the premium rates and classification of 
risks pertaining to it shall be filed with the state official having supervision of 
insurance in such states, then the premium rate and classification of risks men- 
tioned in this policy shall mean only such as have been last filed by the com- 
pany in accordance with such law but if such filing is not required by such 
law then they shall mean the company’s premium rates and classification of 
risks last made effective by it in such state prior to the occurrence of the loss 
for which the company is liable.’ 

“That the laws of the state of Oregon require the rates and classifications 
of insurance companies engaged in writing insurance of the nature and kind 
covered by the said policy issued to the said John M. Dolan, as aforesaid, to 
be filed with the state, and that the defendant prior to the issuance of said 
policy of insurance to the said John M. Dolan in the manner provided by law 
duly caused to be filed with the insurance commissioner of the state of Oregon 
its rates and classifications, and that the said rates by reason of the filing of 
the same became the rates and classifications fixing the rates to be paid and 
the various classifications of occupation upon which indemnities were to be 
paid in case injury or accident resulted which would require the payment of in- 
demnity for loss and that both plaintiff and defendant were bound by such rates 
and classifications. 

“That subsequent to the issuance of the said policy the said John M. Dolan 
was transferred by the said Oregon Washington Railroad & Navigation Com- 
pany from Kamela, Oregon, to Reith, Oregon, and that at Reith, Oregon, the 
duties of the said John M. Dolan required him to deliver messages and orders 
to train crews and engine men in the yards of the said Oregon Washington 
Railroad & Navigation Company at Reith, Oregon, and that at the time of the 
accident which caused the death of the said John M. Dolan he was engaged 
in the delivery of a message or order to a train crew in the yards of the said 
Oregon Washington Railroad & Navigation Company at Reith, Oregon 

“That under the rates and classifications filed by the defendant with the 
state insurance commissioner the occupation of trick operator whose duties re- 
quired him to deliver messages and orders to train crews in the yards of a 
railroad company were classified as more hazardous than those of an operator 
whose duties are described as telegraph operator, not in yard, office duties only, 
and at the time of the accident which caused the death of the said John M. 
Dolan he was engaged in an occupation which under the said classification 
filed with the said insurance commissioner, as aforesaid, was more hazardous 
than that which was described in his application for such insurance. 

“That under the classification given the said John M. Dolan the amount of 
said premium which was paid for accident insurance was $15.60 per annum, 
and that under the rates and classifications filed with the insurance commissioner, 
as aforesaid, the rate of accident insurance for an occupation where the duties 
of the insured required him to deliver messages to train crews in railroad yards 
was $37.80 per annum or an increased rate on account of the difference in the 
risk of $22.20 per annum, and that by the rates and classifications filed with the 
office of the insurance commissioner, as aforesaid, when injury resulted the 
insured was entitled to receive the portion of the principal sum that the rate 
which such occupation carried bore to the rate actually paid or 15.60/37.80 of 
2,000, or the sum of $825.40 plus the refund of the premium paid on the said 
policy, which was the sum of $70.30, and that this defendant immediately fol- 
lowing the submission of proof of death and on or about the 3rd day of Janu- 
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ary, 1927, tendered to the plaintiff the sum of $895.70, in payment of the amount 
due under said policy, and that said tender not only was made on said date but 
at frequent intervals since said date and has at all times been available to the 
plaintiff, and the defendant at this time tenders into court the said sum of $895.70 
in payment of the amount due under said policy.” 

A further answer and defense is interposed, which is not materially different 
from the first further and separate answer and defense. It is not necessary to 
repeat these answers here, but the substance of them will be considered in the 
opinion. 

The plaintiff filed a reply, which put in issue the affirmative matter in the 
various answers filed by defendant, said reply containing the following matters 
in the nature of an estoppel: 

“That, as alleged in her complaint on file herein, the said John M. Dolan, 
at Kamela, Oregon, and at or about the time of the issuance of the 
policy of insurance referred to in the complaint and answer herein, to him and 
at the request of one O. A. Lyman or James B. Shea, who were at said time 
the agents of defendant company, signed a written application for the issuance 
to him of the policy of insurance referred to in the complaint and answer herein, 
a copy of which application is attached to and made a part of the policy of in- 
surance referred to. 

“That in said written application the said John M. Dolan gave as his post 
office address Kamela, Union county, state of Oregon, and that his occupation 
was ‘telegraph operator, office duties only,’ and that the words ‘telegraph opera- 
tor, office duties only, were written into said application by the said O. A. 
Lyman or James: B. Shea, agents of the said defendant company; that the 
said Dolan was then and there engaged as a telegraph operator for the Ore- 
gon Washington Railroad & Navigation Company, at Kamela, Oregon, and the 
nature of duties required that he receive and transmit telegraphic messages 
and that he deliver telegraphic messages personally to the train and engine crew 
in the railroad yards at Kamela, Oregon; that the said Dolan at said time fully 
and completely stated the nature of his duties to the said agent of the said de- 
fendant insurance company, and directed the attention of said agent to the fact 
that he was required to deliver said messages to the train and engine crews of 
said railroad, and requested the said agent that he be given a policy of insurance 
which would protect and indemnify him, and his beneficiaries therein named 
in the event of accidental death and injury resulting to him while engaged in 
such employment; that the said O. A. Lyman or James B. Shea, as agents of 
said defendant company, did then and there advise and assure said John M. 
Dolan that the labor so being performed by the said John M. Dolan was classi- 
fied by the insurance company in fixing and determining risks and rates in the 
issuance of policies of insurance, as ‘office duties only.’ And that, in the event 
of death or injury to said John M. Dolan while so engaged in the performance 
of said duties he or his beneficiaries would receive the full amount of indemnity 
as provided by the terms and provisions of said policy; and with full knowledge 
on the part of said defendant insurance company and its agents of the nature 
of the duties so being performed by the said John M. Dolan, and which he would 
be required to perform during the life of his policy, the premium paid for the 
insurance of said policy was accepted from the said John M. Dolan and the said 
policy was issued and delivered to him; that the said John M. Dolan knew 
nothing of the various classifications of risks made by the defendant company, 
or by the insurance commissioner of the state of Oregon or of the premium 
rates and classifications of risk mentioned in the policy of insurance, said pol- 
icy of insurance not having been issued at the time said application was signed; 
that thereafter and prior to the 16th day of November, 1926, the said John M. 
Dolan was transferred from Kamela, Oregon, to the town of Reith, in the 
county of Umatilla, state of Oregon, where he continued in the employ of the 
Oregon Washington Railroad & Navigation Company, as a telegraph operator 
and in the performance of duties of the same nature and character as he was 
engaged in performing at the time of the execution by him of the application 
herein referred to and the issuance and delivery to him of the policy of insurance 
referred to herein; that if the application so signed by the said John M. Dolan, 
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as aforesaid, is erroneous in any respect defendant is by reason of the facts 
alleged, estopped to claim that the same is erroneous or that its liability under 
said contract of insurance is otherwise than as set forth and claimed in plain- 
tiff’s complaint on file herein.” 

The cause, being at issue, was tried before a jury, which found a verdict 
of $2,170.30, together with six per cent. interest from December 15, 1926, and 
$300 attorney’s fees. From a judgment on this verdict, the defendant appeals. 

A. S. Grant, of Baker (E. L. McDougal, of Portland, and A. A. Smith, of 
Baker, on the brief), for appellant. 

J. T. Donald, of Baker (George Donart, of Weiser, Idaho, and Nichols, 
Hallock & Donald, of Baker, on the brief), for respondent. 

McBripe, J. (after stating the facts as above). The most difficult part of 
this case consists in clearly stating the issues and the facts as they come here 
upon the transcript. We shall first state our conclusions from the testimony, 
and afterwards our reasons for so considering it. 

There is no question in the testimony as to the fact that deceased signed 
the application contained in the transcript and annexed to and made a part of 
the policy, and there is no question as to the fact that, if his answers to ques- 
tions asked in the application are correct, plaintiff would be entitled to recover 
the full amount of the policy in accordance with the verdict rendered by the 
jury. The whole case revolves about the proposition that the deceased made 
an incorrect statement to the company in regard to the nature of his employ- 
ment, and that, by reason of this incorrect statement, the policy was issued to 
him as a select subject of insurance, in which the amount payable was greater 
that it would have been, had he been placed in another and more hazardous 
classification. The company has in its classification of risks several distinct 
classes of railroad telegraph operators. They are as follows: 

“Telegraph operator, station duties only sa Pecan en 
Telegraph operator, office duties only in yard office Vics Pref. 
Telegraph operator, office duties only, not in yard office 
Telegraph operator, in tower more a G 
Telegraph operator, in tower, not handling switch levers 

The duties of the deceased included the taking and receiving of telegraphic 
messages and delivering them, when necessary, to the trains which might ar- 
rive at the station. This work would necessarily take him outside of the four 
walls of the office and to that portion of the yard where the trains might be 
situated. Technically, the classification in the policy was none of these, but 
would come practically within the designation of “telegraph operator, station 
duties only,” as it also appears from the testimony that he assisted in storing 
the baggage, and that this also was a part of his duties. So the question turns 
to a great extent upon the plea of estoppel put in by the plaintiff to account 
for ‘the discrepancy between the statement of duties in the application and the 


actual statement which plaintiff claims was made to the agent of the insur- 
ance company. 


. Select. 


_ 1, 2] Mrs. Dolan, the wife of the deceased, was present when the applica- 
tion for insurance was signed, and stated in a general way in her testimony 
what his duties were, and also, in a very meager way, the fact that he made a 
statement of his duties to the agent soliciting the insurance; but, when the 
question was asked of her to detail all the language used by the deceased in 
making the statement, an objection was interposed to this testimony which objec- 
tion was sustained by the court, and she was not permitted to detail this con- 
versation. Counsel for plaintiff then made the following offer: 

“The plaintiff offers to prove by the witness Nina T. Dolan that she was 
present at the conversation between John M. Dolan and James B. Shay, the 
agent or representative of the insurance company, which conversation took 
place at Kamela, Oregon, on the 4th day of May, 1925, and that in said con- 
versation the said James B. Shay solicited a policy of insurance, of accident 
insurance, from Jchn M. Dolan, now deceased, and that the matter of the proper 
classification of the occupation of John M. Dolan came up for discussion be- 
tween the parties, and that John M. Dolan then and there stated to the said 
James B. Shay that he worked as second trick operator for the O. W. R. & 
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N. Co., and that his duties consisted of receiving and transmitting and de- 
livering telegraph messages, and that he was required to go out of the station 
and deliver messages to the train crews and engine crews, and that he was also 
required to handle baggage and mail which came from the trains which stopped 
at Kamela while he was on shift as an operator, and that the agent with this 
information stated to said John M. Dolan that his classification was ‘telegraph 
operator, office duties only,’ and that it was then and there written into the 
application by the agent, James B. Shay, and signed by said John M. Dolan. 

“Mr. Smith: We object to the offer as incompetent, irrelevant and immaterial, 
and for the further reason the application is the best evidence of the statements. 
I object, also, on the ground that there is no testimony in this case to show 
that Mr. Shay was an agent of the insurance company who had any authority 
to waive or change any provision of the policy and that the authority of the 
agent is limited by the terms of the policy.” 

This offer of proof was rejected, and an exception saved to the jury. We 
are clear that, upon the authorities, this testimony should have been admitted. 
In the case of Arneberg v. Continental Casualty Co., 178 Wis. 428, 433, 190 N. W. 
97, 99, 29 A. L. R. 93, 96, the same company which is the defendant in this case, 
and a case in which the identical question here raised seemed to be the turning 
point of the case, the court said: 

“There is no justification in the evidence for a finding that the insured in any 
manner or degree misrepresented his occupation to the agent. The agent was 
an intimate acquaintance and associate of the insured and had a_ thorough 
knowledge and understanding of the business in which he was engaged. These 
facts bring the case squarely within the authority of Warren v. Globe Indem- 
nity Co., 170 Wis. 600, 176 N. W. 73, where, under similar circumstances, the 
company was held bound by the classification. 

“We think, too, that the principle of estoppel is applicable to a situation 
such as this, and the company should not be heard to challenge a classification 
made by its agent with full knowledge of the business or occupation in which 
the insured is engaged. It is quite generally, if not universally, held that where 
the insurer’s agent fills out the application for an insurance policy, knowing or 
having been properly informed by the applicant of facts demanded by ques- 
tions therein, mistakes in the application as ‘to such facts do not avoid the pol- 
icy. May v. Buckeye Mut. Ins. Co., 25 Wis. 291, 3 Am. Rep. 76; Dunbar v. 
Phenix Ins. Co., 72 Wis. 492, 40 N. W. 386; Mechler v. Pheenix Ins. Co., 38 
Wis. 665; Johnston v. Northwestern Live-Stock Ins. Co., 94 Wis. 117, 68 N. W. 
868; Union Mut. L. Ins. Co. v. Wilkinson, 13 Wall. 222, 20 L. Ed. 617; Joyce, 
Ins. § 472 et seq. See also cases collated in note to be found in 16 L. R. A. 
(N. S.) 1233, where the rule is stated in this language: ‘If the company’s agent, in 
preparing the application, either by neglect, mistake, or fraud, without the 
knowledge of the insured, inserts false answers therein, when correct replies 
were given by insured to the questions asked, the prevailing rule is that the fault 
of the agent must be borne by the company which sends him forth.’ 

“The rule is based on the principle that, under such circumstances, the agent 
is the agent of the company and not that of the insured, and that, where the 
insured fully and fairly states the facts, the agent who translates such facts 
into the succinct phrasing of insurance parlance acts as the agent of the com- 
pany. The reason for the rule is well stated in 2 Am. Lead Cas. (Hare & W., 5th 
Ed.) 917, note, in the following language, which is frequently found quoted 
with approval: By ‘the interested or officious zeal of the agents employed by 
the insurance companies, who, in the wish to outbid each other and procure 
customers, not infrequently mislead the insured by a false or erroneous state- 
ment of what the application should contain, or, taking the preparation of it 
into their own hands, procure his signature by an assurance that it is properly 
drawn and will meet the requirements of the policy. * *- * The better opin- 
ion seems to be that when this course is pursued the description of the risk 
should, though nominally proceeding from the insured, be regarded as the act 
of the insurers.’ 

“It is quite generally held that, by reason of this principle, accident insur- 
ance policies are not void because the agents who filled out the application did 
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not properly classify the applicant’s occupation. 1 C. J. 436, and cases cited. 
Accident insurance companies, however, urge that the rule should not be ap- 
plied where, under the terms of an accident insurance policy, the insured is 
entitled to the amount of indemnity which the premium paid by him will pur- 
chase, in the occupation in which he is actually engaged, where his occupation 
is mistakenly classified in the application or in the policy. In other words, it 
is urged that the policy should be held void pro tanto, though not in toto. Two 
courts have apparently adopted this rule. Employers’ Liability Assur. Corp. 
vy. Back, 42 C. C. A. 286, 102 F. 229; Bothell v. National Casualty Co., 59 Wash. 
209, 109 P. 590. In the latter case it is said, in effect, that the rule secures to 
the insured all to which he is entitled and protects the insurance company from 
the dishonesty of its agents. However wholesome or desirable such a rule 
may be, we do not appreciate the logic upon which it is based. We can dis- 
cover no ground for the distinction which is necessary to render an insurance 
policy void pro tanto, but not void in toto, where the agent of the insurance 
company errs in the classification of the insured’s occupation. If the act of 
the agent under such circumstances is the act of the insurance company, then 
his error is the error of the company, and the company should be responsible 
for the consequences thereof.” 

We have quoted extensively from this opinion, and adopt it as a correct 
statement of the law. To like effect, see Gotfredson v. German Commercial 
Accident Co. (C. C. A.) 218 F. 582, L. R. A. 1915D, 312; Pacific Mutual Life 
Ins. Co. v. Snowden, 58 F. 342, 7 C. C. A. 264; Triple Link Mut. Indemnity Ass’n 
v. Williams, 121 Ala. 138, 26 So. 19, 77 Am. St. Rep. 34. 

[3] So we take the law to be pretty well established that testimony of ihe 
character here offered was admissible. Now what ensues when, as in this case, 
it is formally offered and rejected? The answer is plain, and is thus laid down 
in Currie v. Waverly, etc., R. R. Co., 52 N. J. Law 381, 20 A. 56, 58, 19 Am. 
St. Rep. 452, as follows: “The rule is imperative that, where an offer is made 
and rejected, those things must be considered as true which the plaintiff in error 
offered to prove, and was not permitted to prove.” 

To the same effect are Peak v. State, 50 N. J. Law, 179, 219, 12 A. 701: 
Scotland County v. Hill, 112 U. S. 183, 186, 5 S. Ct. 93, 28 L. Ed. 692. This 
is the rule which is approved in Jones’ Commentaries on Evidence, vol. 5, 
p. 377, wherein it is said: “If the trial judge has doubts about the good faith of 
an offer of testimony, he may insist upon the production of the witness and upon 
some attempt to make the proof before he rejects the offer; but if he does 
reject it, and allows a bill of exceptions which shows that the offer was actually 
made and refused, and there is nothing else in the record to indicate bad faith, 
an appellate court must assume that the proof could have been made, and govern 
itself accordingly.” 

[4] In a case like the present, there is no other course left open to the court 
which it can pursue with justice to the party whose competent testimony is 
thus excluded. Here the plaintiff has recovered a verdict in accordance with 
her contention; therefore she cannot herself appeal. It is true that the evidence, 
which the court allowed to go to the jury, is very scanty, and might, or might 
not, justify the verdict; but from what we must assume upon appeal was com- 
petent, and therefore treat as actually in the case, it is ample, and, as it was 
not contradicted, it would seem to be conclusive. 

So the jury was justified in finding, and we are justified in finding, that 
the deceased made a full and fair statement of all the facts relating to his em- 
ployment to the agent of the company, who wrote it down, and, if he made a 
mistake, it was the company’s mistake, and not that of the deceased, and if, 
upon the agent’s interpretation of the duties of the deceased, he wrote the an- 
swer which deceased signed, the company ought to be estopped from saying 
that its classification was incorrect. The lips of the man who made the state- 
ment and paid the premiums on this policy are sealed in death, and we cannot 
know, and have no right to suppose, that, if the agent had informed him that 
he would be in a classification which would only leave his family a paltry sum 
for support, or that, if he had informed him that to secure adequate insurance 
he would have to pay double the premium, he would in such an event have taken 
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out the policy The verdict was in accordance with the testimony actually in- 
troduced, and in accordance with what was erroneously .excluded. The evidence 
does not indicate that the deceased was engaged in a different occupation at 
Reith from that which he was pursuing at Kamela. The occupation is one 
thing, and the risk accompanying it is quite another. The company has said, 
by its policy, and by the agent, that these duties constituted the deceased a 
preferred risk, and that his occupation was a preferred occupation, and it is the 
occupation that we are dealing with, and not special circumstances. 

If a farmer, who reaps his grain with a cradle or mows his grass with a 
scythe, is classified in a policy as a farmer, the fact that, growing more pros- 
perous (as few do nowadays), he buys a reaper or a mower to cut his grain 
or mow his grass, does not make him less a farmer by occupation, and his policy 
would not be forfeited because there might be a little more risk in driving the 
reaper than cutting his grain with a cradle. It does not appear from the testi- 
mony, although it may be true as a matter of fact, that there were greater risks 
in Reith than there were in Kamela; but the occupation was the same. As 
between the insurance company and the deceased and his beneficiary, the com- 
pany has established a conventional classification, and, being bound by the re- 
presentations of its agent, it ought not to be permitted to say that its classifi- 
cation was wrong. No charge of fraud upon the part of the deceased is made 
in the answers. Whatever action he took, he took in good faith. He made 
no willful false representation, and what representation appears in the applica- 
tion was induced by the acts of the company’s agent. In this view of the case, 
while the jury may have “builded better than they knew,” their verdict is right 
and should be allowed to stand. There are other objections, but, in view of 
our holding on the testimony, they become immaterial here, and the judgment 
is affirmed. 

Bean, Rand, and Rossman, JJ., concur. 


EIDE v. SOUTHERN SURETY CO. (No. 6491.) 
Supreme Court of South Dakota. Aug. 3, 1929. 
236 Northwestern Reporter 555. 

1. INSURANCE—GIVING OF NOTICE OF ACCIDENT AND INJURY HELD 
SUFFICIENT COMPLIANCE WITH PROVISION OF POLICY RE- 
QUIRING NOTICE OF INJURY. 

A provision of accident policy requiring notice of injury, upon which claim 
may be had to be given the company, did not further obligate the insured than to 
the giving of notice of the fact of accident and injury. 

(For other cases, see Insurance, Dec. Dig. § 540.) 


2. INSURANCE—STATEMENT THAT INSURED TRIPPED ON DOOR ‘OF 
CAR WHILE DELIVERING MAIL WAS COMPLIANCE WITH RE- 
QUIREMENT OF ACCIDENT POLICY FOR STATEMENT “COVER- 
ING THE OCCURRENCE” OF LOSS. 

A statement in the proof of loss that the insured “tripped on door of car while 
delivering mail” was a substantial compliance with a requirement in the policy for 
a statement “covering the occurrence” of the loss, since such provision should be 
construed against the insurer, and as, in the proof of loss, insured was not ob- 
liged to describe the occurrence in the technical manner of a pleading. 


(For other cases, see Insurance, Dec. Dig. § 543.) 


3. INSURANCE—OBJECTION TO SUFFICIENCY OF PROOF OF LOSS 
IN SUIT ON ACCIDENT INSURANCE POLICY MAY NOT BE MADE 
FOR FIRST TIME AT TRIAL. 

In a suit on an accident insurance policy, the insured, having failed to make 
objection to the sufficiency of the proof of loss, may not do so for the first time 
at trial. 

(For other cases, see Insurance, Dec. Dig. § 560[1].) 

4. INSURANCE—WHERE CAR JERKED FORWARD KNOCKING INSURED 
TO GROUND WHILE ALIGHTING, EVIDENCE HELD TO ESTAB- 
LISH INJURY FROM BEING “STRUCK DOWN BY AUTOMOBILE. 3 
In action upon an accident insurance policy, where the automobile in which 
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insured had been riding jerked forward as he attempted to alight therefrom, with 
the edge of the automobile seat striking him and knocking him to the ground, evi- 
dence held sufficient to establish injury to the insured from being “struck down by 
automobile,” within the terms of the policy. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


Appeal from Circuit Court, Miner County; Alva E. Taylor, Judge. 

Suit by Mathias E. Eide against the Southern Surety Company. From a judg- 
ment against defendant and from an order overruling a motion for a new trial, de- 
fendant appeals. Affirmed. 

Waggoner & Stordahl, of Sioux Falls, for appellant. 

Baldwin & Lyons, of Howard, for respondent. 

Fuuver, C, In suit on its “Special Automobile Accident Policy,” judgment was 
entered below against the defendant Southern Surety Company. In this appeal 
from that judgment and from order overruling motion for new trial a question is 
as to whether respondent, the plaintiff below, may claim to have sustained injury 
“in consequence of being struck down or run over by an automobile.” The policy 
issued by appellant to respondent insures the latter against: 

“Effects resulting exclusively of all other causes, from bodily injury, sustained 
by the insured during the life of this policy, solely through external, violent and 
accidental means, and which bodily injury is sustained by the insured while op- 
erating, driving, riding in or on, demonstrating, adjusting, or cranking an automo- 
bile, or in consequence of being struck down or run over, or caused by the burn- 
ing or explosion of an automobile.” 

The evidence shows plaintiff was the postmaster at Howard. On July 9, 1924, 
plaintiff went out to look over a rural mail route with the mail carrier, one Grimm, 
riding in a Ford car driven by the carrier. The accident occurred when plaintiff 
was engaged in delivering a bundle of mail at a rural mail box. Plaintiff’s testi- 
mony, as restated by appellant in its brief, is as follows: 

“Just as I was stepping out of the car, it back fired or something, anyway it 
moved up a couple of feet, probably not any more, so that the edge of the seat 
caught me and pulled me around, and I lit on my back on the ground. I got up 
to get out of the car, but didn’t get out. JT hadn’t got out yet when the accident 
happened. I started to get out and he moved up just as I was getting out of the 
car and knocked me over the edge. It was a Ford touring car. I had opened the 
door and was about to get out. I had my right foot on the running board. I 
tripped and fell on my back on the ground. The only way I can explain it is 
that I had rubber heels. My foot kind of stuck on the running board and didn’t 
turn as I was turning, that is about the way. When the edge of the seat hit me, 
my foot kind of stuck to the running board, and I was wheeled around on my 
back off of the car. The door opens to the front. It wasn’t the door of the car 
which struck me. I fell away from the car.” 

Respondent argues that the surety company was liable, under its policy, for 
the reason that the injury occurred while respondent was “riding in an automobile.” 
3ut the complaint charges only an injury from being “either struck or run down 
by an automobile,” and a finding of fact, made by the court after discharge of the 
jury, bases the liability of appellant upon that ground. Appellant calls attention 
to the policy clauses reading thus: 

“Compliance on the part of the insured and beneficiary with all the provisions 
of this policy is a condition precedent to recovery hereunder and any failure in 
this respect shall forfeit to the company all right of indemnity. * * * Written no- 
tice of injury upon which claim may be based, must be given to the company 
within twenty days after the date of the accident, causing such injury. In event 
of accidental death, immediate notice thereof must be given. * * * The company, 
upon receipt of such notice, will furnish to the claimant such forms as are usually 
furnished within fifteen days after the receipt of such notice. The claimant shall 
be deemed to have complied with the requirements of this policy as to proof of 
loss upon submitting within the time fixed in the policy for filing proofs of loss, 
written proof covering the occurrence, character and extent of the loss for which 
claim is made. * * * No action at law or in equity shall be brought to recover on 
this policy prior to the expiration of sixty days after proof of loss has been filed 
in accordance with the requirements of this policy.” 
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In view of these provisions, the contention is first made that appellant re- 
ceived no preliminary notice of the accident, nor proof of loss, sufficient to sup- 
port recovery; that appellant was not advised that respondent’s claim was for 
being struck down by an automobile until the complaint in this action was served. 
It is admitted, however, that, on July 11, 1924, a letter was mailed to appellant 
company by respondent’s attorneys, “notifying the company that Mr. Eide had suf- 
fered a fractured leg, and asking that proofs of claim be forwarded.” And, on 
July 14, 1924, appellant’s claim examiner mailed the following letter to respondent: 

“We are advised that you were recently injured in an automobile accident. We 
attach a preliminary blank for completion by yourself and attending physician. 
This should have your best possible attention so we may proceed with the handling 
of your claim. 

“Permit us to observe that if you have a legitimate claim it is wholly unneces- 
sary for you to spend money for the services of any attorney in order to collect. 
If the claim is of doubtful validity and leads to an argument, it is of course not 
only proper but entirely right for you to consult any person supposedly competent 
to collect it.” 

About the last of July, 1924, respondent personally filled out a proof of loss 
blank furnished by the company, and mailed the same to appellant. The policy 
provision, as it has been seen, required that the proof of loss cover “the occurrence, 
character, and extent of the loss for which claim is made” and a certain question 
and answer, in this proof of loss, reads as follows: 

“9. Give details. Delivering mail—tripped on door of car while delivering 
the mail.” 

With respect to any injury sustained by plaintiff from being struck with an 
automobile, appellant argues that there was no sufficient notice or proof of loss 
given; while, with respect to any claim that respondent was injured while riding 
in an automobile, appellant maintains that an injury sustained while getting out 
of a car is not such an injury within the meaning of its policy. 

[1] As to the preliminary notice, it is clear that a policy provision requiring 
notice of injury, upon which claim may be had, to be given the company in twenty 
days after the accident, does not further obligate the insured than to the giving 
of notice of the fact of accident and injury. The obvious purpose of such a re- 
quirement for notice, as distinguished from proof of loss, is to afford the insur- 
ance company prompt and timely opportunity to make such investigation as it 
may desire to make. Joyce on Insurance (4th Ed.) § 3333b. 

[2, 3] The provision for “written proof concerning the occurrence, character 
and extent of the loss” should be construed rather against than in favor of the 
insurer. Id. § 3275. Such a provision does not bind the insured to any technical 
strictness in complying therewith. A statement in the proof of loss that the 
insured “tripped on door of car while delivering mail” is a substantial compliance 
with a requirement in the policy for a statement “covering the occurrence.” In 
making proof of loss, appellant was not obliged to describe the occurrence in the 
technical manner of a pleading, to use language of the policy for the purpose of 
that description, nor to elect upon which of the clauses in the policy the claim 
might be made. And the defendant, having failed to make objection to the suff- 
ciency of the proof of loss, may not do so for the first time at trial. Miller v 
Hartford Fire Ins. Co., 70 Iowa, 704, 29 N. W. 411, 413. This conclusion, it 
would seem, should be particularly reasonable in a case where the insurance com- 
pany, prior to the making of the proof of loss, informs the claimant that “it is 
wholly unnecessary for you to spend money for the services of any attorney in 
order to collect.” This proof of loss is quite as complete as a layman, unaided by 
legal advice, might be reasonably expected to make it. 


[4] By motion for directed verdict the appellant raised the objection below, 
and argues here, that the evidence is not sufficient to establish injury to respondent 
from being “struck down by an automobile.” To agree with appellant in this 
contention, we must consider that the insured, under the provisions of the policy 
above stated, may not be struck down by the particular car in which he is riding, 
or from which he may be attempting to alight. Nothing in the policy, or in the 
rules of evidence applicable to -its consideration, may lead to such a view. When 
the automobile in which plaintiff had been riding jerked forward as he attempted 
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to alight ‘therefrom, with the edge of the automobile seat striking him and knock- 
ing him to the ground, the injury which resulted may be considered as one sus- 
tained from being “struck down by an automobile” within the terms of the fore- 
going policy. 

The judgment and order appealed from are affirmed. 


SATTERFIELD v. INTER-OCEAN CASUALTY CO. 
Supreme Court of Tennessee. July 22; 1929. 
19 Southwestern Reporter 229. 
1. INSURANCE—FORFEITURES OF INSURANCE POLICIES ARE NOT 
FAVORED. 
Forfeitures of insurance policies are not favored. 


(For other cases, see Insurance, Dec. Dig. § 146[3].) 


2. INSURANCE—INSURANCE POLICIES MUST BE GIVEN REASON- 
ABLE CONSTRUCTION MOST FAVORABLE TO INSURED. 
Provisions of policies of insurance prepared by insurer must be given that 

reasonable construction which is most favorable to insured. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


3. INSURANCE—PURPOSE OF ACCIDENT POLICY PROVISION RE- 
QUIRING NOTICE OF OTHER INSURANCE IS TO ENABLE INSUR- 
ER TO DETERMINE WHETHER TO CANCEL POLICY AFTER EX- 
PIRATION OF PREMIUM PERIOD, AND GIVING NOTICE DOES 
NOT REDUCE INSURER’S LIABILITY. 

Where accident policy provided that policy should not be cancelable by com- 
pany during period for which premium has been paid and that, if insured carries 
other insurance without giving written notice to company, latter shall be liable 
only for such portion of indemnity promised as said indemnity bears to total 
amount of other insurance, held that, since policy is silent as to rights of parties 
if written notice of other insurance is given, other insurance of which written no- 
tice is given works no reduction on insurer’s liability; purpose of notice being to 
enable insurer to determine whether to cancel policy after expiration of premium 
period. 

(For other cases, see Insurance, Dec. Dig. § 531%.) 


4. INSURANCE—ACCIDENT POLICY HELD TO REQUIRE “REASON- 
ABLE NOTICE” IN WRITING TO INSURER OF OTHER INSURANCE, 
WHICH WOULD BE ANY TIME DURING PREMIUM PERIOD AFTER 
ACCEPTANCE OF APPLICATION FOR OTHER INSURANCE. 

Where accident policy provided that policy should not be cancelable by com- 
pany during period for which premium has been paid and that, if insured carries 
other insurance without giving written notice to company, latter shall be liable only 
for such portion of indemnity promised as said indemnity bears to total amount 
of other insurance, policy required notice of procurement of other insurance within 
a reasonable time thereafter, and written notice at any time during period for 
which premium had been paid and accepted would be “reasonable notice,” and in- 
sured was not required to give written notice of application for other insurance 
until he received notice that his application had been accepted. 

(For other cases, see Insurance, Dec. Dig, § 531%.) 

Certiorari to Court of Appeals, on Appeal from Circuit Court, Knox County; 
A. C. Grimm, Judge. 

Action by L. R. Satterfield against the Inter-Ocean Casualty Company. Judg- 
ment for defendant was reversed and rendered by the Court of Appeals, and de- 
fendant brings certiorari. Petition for centiorari denied. 

John F. Scott, of Knoxville, for plaintiff in error. 

Chas. H. Smith, of Knoxville, for defendant in error. 

Swiccart, J. This is an action upon a policy of accident and health insurance. 
The casualty company insists that the amount of its liability is reduced by other 
insurance covering the same loss. The circuit court, a jury having been waived, 
sustained the contention of the casualty company, and on appeal the Court of Ap- 
peals reversed the judgment of the circuit court and awarded a. recovery for the 
full amount of the loss, notwithstanding the existence of other insurance, The 
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casualty company has filed its petition for the writs of certiorari and supersedeas. 

The material recitations of the policy are those contained in Part XI, and in 
section 17 of the Standard Provisions, which are as follows: 

“Part XI. This policy is not cancelable by the Company during the period for 
which the premium has been paid, but this provision shall not be so construed as 
to prevent termination of the policy at the end of any period for which the pre- 
mium has not been paid.” 

“17. If the Insured shall carry with another company, corporation, association 
or society, other insurance covering the same loss without giving written notice to 
the Company, then in that case the Company shall be liable only for such portion 
of the indemnity promised as the said indemnity bears to the total amount of like 
indemnity in all policies covering such loss, and for the return of such part of the 
premium paid as shall exceed the pro rata for the indemnity thus determined.” 

The accident, which is the basis of liability, occurred on October 19, 1927, at 
8 p.m. On August 22 the insured had paid the premium, accepted by the casualty 
company, which extended the insurance until November 22, 1927; so that, under 
the terms of Part XI, above quoted, the casualty company had no right of can- 
cellation until November 22, more than 30 days after the date of the accident. 

The facts with reference to the other insurance are these: “On October 17, 
1927, the insured signed an application for a policy of accident and health insurance 
in the Massachusetts Protective Association, and at the same time paid the agent 
of that company a first premium. The application contained a provision that the 
insurance applied for should not be effective until the first premium should be paid 
in cash, and that it would not cover “any accident occurring before the date of 
the policy.” The receipt delivered to the applicant (the insured under the policy 
in suit) was on a printed form of the Massachusetts Protective Association, and 
contained the printed words: “When an application proves acceptable the policy 
when issued by the Home Office will bear date one day after the application is 
mailed or delivered to the General Agency Office.” The application was mailed on 
October 18 to the general agency office of the Massachusetts Protective Association 
at Nashville. It was accepted by the home office and a policy was issued, bearing 
date October 21, when was delivered to Satterfield on October 28. A controversy 
arose between Satterfield and the Massachusetts Protective Association, the former 
claiming that the policy should have been dated October 19, the day after the ap- 
plication was mailed to the general agency office, as provided in the language above 
quoted, so as to cover the accident occurring on the evening of that day. It ap- 
pears that a compromise settlement was effected between Satterfield and the Massa- 
chusetts Protective Association, pursuant to which Satterfield was paid $175 for a 
disability of seven weeks. 

No notice of the Massachusetts Protective Association insurance was given by 
Satterfield to the Inter-Ocean Casualty Company; and it is contended that this 
fact, under the provisions of section 17 of the “Standard Provisions,” reduced the 
liability of the casualty company to the proportion stated in section 17. 

In order to test this contention of the casualty company, we think it necessary 
to determine the proper construction and meaning of section 17. 


Notwithstanding no right of cancellation was possessed by the casualty com- 
pany on October 19, the date of the accident, since the insurer had postponed its 
right of cancellation to the end of the period covered by the premium paid, learned 
counsel for the casualty company contend that if written notice of the other in- 
surance had been given by Satterfield, the insurer would have been liable only for 
the proportion stated in section 17, from the date of the additional insurance until 
such time as the casualty company would again have the right to cancel the policy. 
It is urged that only by this construction of the contract can the insurer be pro- 
tected against the fraudulent procuring of excessive insurance by the insured, This 
contention, when analyzed, is that if notice of the additional insurance had been 
given, the liability of the insurer would have been reduced in the same proportion 
as if the notice had not been given, until, by accepting a new premium, the insurer 
should indicate its acquiescence in the additional insurance. 


[1-3] This construction of section 17 cannot be sustained. Forfeitures are not 
favored, and the provisions of policies of insurance, prepared by the insurer, must 
be given that reasonable construction which is most favorable to the insured. Laue 
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y. Grand Fraternity, 132 Tenn. 236, 247, 177 S. W. 941, L. R. A. 1915F, 1056, Ann. 
Cas. 1917A, 376; Ins. Co. v. Galbraith, 115 Tenn. 471, 91 S. W. 204. Since section 
17 provides for a reduction of liability, if written notice of other insurance is 
not given, and is silent as to the rights of the parties in the event such written no- 
tice is given, the necessary and only reasonable inference is that other insurance, 
of which written notice is given, will work no reduction in the liability of the 
insurer. ‘ 

The obvious and only purpose of the provision for notice is that the insurer 
may have knowledge of the fact of other insurance, and with such knowledge de- 
termine whether it will cancel its policy after the expiration of the period for which 
it has accepted a premium. 

[4] The provision of section 17 is for written notice “if the insured shall 
carry * * * other insurance covering the same loss.” The provision does not ex- 
pressly call for immediate notice, nor does it call for notice of an application made 
for other insurance. It requires notice if the insured shall “carry” other insurance. 
A reasonable construction is, therefore, that notice shall be given of the procure- 
ment of other insurance covering the same loss within a reasonable time there- 
after; and since, as we construe the contract, no action could have been taken upon 
notice of the other insurance in the present case, so as to affect the rights of the 
parties, during the period for which the insured had paid the premium, we are of 
the opinion that written notice at any time during such premium period would 
have been a reasonable notice and would have been a compliance with the require- 
ments of section 17. . 

It follows that we agree with the Court of Appeals that Satterfield was not 
required by section 17 to give notice to the casualty company of the application 
signed by him on October 17 for insurance in the Massachusetts Protective Asso- 
ciation. The application amounted only to an offer on his part to accept a contract 
of insurance, and did not become binding until it was accepted after the date of 
the accident, October 19, notice of which acceptance was not received by Satterfield 
until October 28. On the date of the accident Satterfield could not have known 
whether his application would be accepted by the Massachusetts Protective Asso- 
ciation or not, and therefore could not have given notice to the casualty company 
that he was “carrying” other insurance covering the same risk. The provision of 
section 17 did not call for nor require notice until Satterfield received notice that 
his application had been accepted by the Massachusetts Protective Association. 

We are of the opinion, therefore, that the Court of Appeals correctly held that 
there was no evidence to sustain the judgment of the circuit court, and that the 
insured was entitled to full recovery. 

The petition for certiorari is accordingly denied. 

FEDERAL LIFE INS. CO. v. SWEENEY. (No. 801.) 
Court of Civil Appeals of Texas. Waco. May 2, 1929. 
Rehearing Denied June 13, 1929. 
15 Southwestern Reporter (2d) 702. 
2. INSURANCE—EVIDENCE HELD TO WARRANT FINDING OF PAY- 

MENT OF PREMIUM ON ACCIDENT POLICY. 

Evidence in action on accident policy held to justify finding that premium was 
paid for the year during which accident occurred. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 


3. INSURANCE—BENEFICIARY IS NOT BOUND BY POLECY’S REQUIRE- 
MENT THAT PAYMENT OF PREMIUM BE SHOWN BY RECEIPT. 
Provision of policy that insured must show payment of premium by exhibiting 

receipt signed by designated officer and agent of company is not binding on bene- 

ficiary, as neither rules of evidence nor court’s power to hear and determine case on 
merit can be destroyed by contract. 

(For other cases, see Insurance, Dec. Dig. § 665[3].) 

Appeal from District Court, Hill County; Walter L. Wray, Judge. 

Action by W. J. Sweeney against the Federal Life Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 


Cockrell, McBride, O’Donnell & Hamilton, of Dallas, for appellant. 
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Frazier & Averitte, of Hillsboro, for appellee. 

Barcus, J. Appellee instituted this suit to recover from appellant $2,000 
claimed on an accident life insurance policy which had been issued by it to ap- 
pellee’s son, Travis Sweeney; appellee being the beneficiary named therein, The 
cause was tried to a jury, submitted on special issues, and resulted in a verdict for 
appellee for the face of the policy, with penalties and attorney’s fees. 

On August 4, 1925, in consideration of a $2 premium paid, appellant issued to 
Travis Sweeney an accident insurance policy, which provided for weekly payments 
to him for ninety days in case of total disability, and for $2,000 to be paid appellee 
as beneficiary in case of death, if the injury or death was caused by an automobile 
accident. In April, 1926, Travis Sweeney was seriously injured in an automobile 
accident, which caused total disability, and as a result thereof appellant paid him, 
under the terms of said policy, $20 per week for eighty-three days. In November, 
1926, Travis Sweeney was accidentally killed while riding in an automobile which 
was struck by a railroad train. The controlling issue involved in this litigation 
was submitted by question 1, and in reply to which the jury found the annual pre- 
mium due August 4, 1926, on said policy was paid before its due date. In addi- 
tion to said issue, the court submitted two other issues, which became material 
only in the event the jury found in response to the first issue that the premium had 
not been paid. In answer to one of said issues, the jury found that Travis Sweeney 
sustained a total disability injury on April 17, 1926, which continued for a period 
of three months; and in response to the other issue the jury found that on August 
1, 1927, appellant had full knowledge of the state of the premium payments that had 
been made on the policy of insurance in question. 

Appellant presents twenty-four assignments of error and twenty-eight differ- 
ent propositions as ground for reversal. The first three propositions challenge the 
action of the trial court in overruling certain special exceptions which it leveled at 
appellee’s pleadings. We have carefully examined these, and do not think the 
pleadings were subject to the objections urged. Further, it does not appear that 
appellant suffered any injury by reason of the court having overruled said excep- 
tions. 

[1] By propositions 4 to 6, appellant complains of the action of the trial court 
in admitting certain testimony. The only objection urged to the introduction 
thereof was that same was irrelevant and immaterial. The testimony about which 
complaint was made had reference to issues 2 and 3 submitted to the jury. We 
do not think there was any error in the introduction of said testimony, but, if it 
could be held that there was error, same becomes harmless, in view of the fact 
that the jury, in response to issue No. 1, found the premium on the policy had act- 
ually been paid before August 4, 1926. 

[2] Under ten different propositions, appellant, from various angles, contends 
that the evidence was not sufficient to authorize the court to submit any issue to 
the jury, that the jury’s findings are without support in the evidence and that the 
judgment based on the verdict for said reason should have been set aside. We 
have carefully examined each of these propositions, and same are overruled. The 
record shows that the insurance company settled with the deceased for the injury 
up to July 9, 1926, the voucher therefor having been actually delivered on July 
30th, four days before the annual 1926 premium was due. On August I, 1927, ap- 
pellant mailed to Travis Sweeney a notice calling his attention to the fact that his 
annual premium was due and not to overlook it. This letter was received by ap- 
pellee, the father of Travis, and he immediately answered same on August 1, 1927, 
with the following letter addressed to appellant: 

“Enclosed please find two dollars, in payment of dues. on policy of Travis 
Sweeney, No, D579900, sent in response to notice mailed by you August Ist, 1927. 

“I will thank you to let me know if this policy by this remittance is paid to 
August Ist, 1928, and if not, then to what date -it is paid. 

“As I understand, this is the annual premium due at this time and that this 
remittance is sufficient to cover all dues that will accrue for one year hence, and 
that it is now in good standing. He is my son and I do not wish to make this 
payment if his policy has lapsed. 

“Thanking you in advance for the information requested, I am, 

“Sincerely yours.” 
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In reply to said letter, appellant wrote a letter to Travis Sweeney, dated Au- 
gust 10, 1927, as follows: 

“We are in receipt of your check in the amount of two dollars, tendered as 
payment of premium on your accident policy No. D579900, and the company’s offi- 
cial receipt, properly countersigned, is enclosed herewith acknowledging same. 

“T note in your letter that you do not understand just how this premium is 
paid. The annual premium amounts to two dollars per year. Your premium was 
due on August 4th, 1927, and the two dollars remittance tendered by you carries 
your policy in force to August 4th, 1928, and the receipt for same is enclosed here- 
with.” 

With the letter last quoted the premium receipt mentioned therein was sent. 
In addition to said letters and receipt, the officials of the company, who lived at 
Chicago, the home office, testified by deposition that they kept in Chicago a set of 
books showing the condition of each policyholder’s account. The state manager in 
Texas, whose name was signed to the official receipt, testified by deposition that the 
books kept in his office in Dallas were so arranged that the state of any policy- 
holder’s account could be ascertained in a minute’s time. He testified that he did not 
himself keep the books, neither did he sign the receipts that were sent out, but 
that the books were kept under his supervision and that the receipts issued in his 
name were done by his authority and were official. The books of the company as 
kept at Dallas were not offered in evidence. Neither were the employees who 
kept said books, nor the clerks who sent out the receipt and letters in question, 
called as witnesses. In reply to the letter from appellant inclosing the receipt for 
the year 1927-28, the attorneys for appellee, on August 15th, wrote appellant that 
Travis Sweeney had been killed the previous November, and asked that proper 
blanks for proof of death be forwarded. In reply thereto, appellant did furnish 
the blanks for proof of death, which were properly executed and furnished appellant 
by appellee, and then followed several letters between the parties with reference 
thereto, both from the home office in Chicago and from the Texas office in Dallas. 
On September 2d, appellant for the first time claimed the policy was not in force 
in November, 1926, at the time Travis Sweeney met his accidental death, because 
the annual premium had not been paid in August, 1926. We think, under the 
testimony, the jury was justified in finding that the premium due August 4, 1926, 
had been paid. 

[3] Appellant contends that the only way proof of payment of premium could 
be shown was the method provided for in the policy, namely, that the insured must 
exhibit a receipt signed by the secretary and countersigned by a licensed agent of 
the company. We do not think this provision of the policy is binding on appellee 
as beneficiary in the policy, Parties cannot by contract destroy the rules of evi- 
dence nor destroy the court’s power to hear and determine a case on its merits. 
If as a matter of fact the premium was actually paid and the official receipt was 
properly issued and then lost or destroyed, it would not be, neither should it be, a 
bar to recovery by the beneficiary in the policy simply because he could not pro- 
duce said official receipt. Sovereign Camp of Woodmen of the World v. Robinson 
(Tex. Civ. App.) 187 S. W. 215 (error refused), and authorities there cited. 

[4] Appellant by several propositions complains of the argument of counsel. 
These are overruled. It does not appear that the trial court abused its discretion in 
overruling the motion for new trial by reason thereof. Brazleton v. St. Louis S. 
W. R. Co. (Tex. Com. App.) 296 S. W. 290, and authorities there cited. 

[5] The remaining propositions of appellant complain of matters relating to 
the submission of special issues 2 and 3. Since the jury, in answer to special issue 
No. 1, found that the insurance premium was actually paid and the policy was 
therefore actually in force at the time Travis Sweeney was killed, neither said is- 
sues nor the jury’s findings thereon are material to the disposition of the case, and, 
if there was any error in the method or manner of the submission thereof, same 
becomes harmless. We do not, however, think any of said propositions, if ma- 
terial, show any reversible error. 

The judgment of the trial court is affirmed. 
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BLACK et al. v. CONTINENTAL CASUALTY CO. 
BLACK et al. v. PROVIDENT LIFE & ACCIDENT INS. CO. 
(No. 7379.) 

Court of Civil Appeals of Texas. Austin. June 12, 1929. 

19 Southwestern Reporter (2d) 69. 

2. INSURANCE—INSURERS HAD BURDEN OF PROVING SPECIAL DE- 
FENSES TO EFFECT THAT DECEASED MET DEATH IN MANNER 
EXEMPTING THEM FROM LIABILITY. 

Where insurers alleged special defenses to effect that deceased met his death 
in a manner exempting them from liability under terms of accident policies, they 
assumed burden of proving such defenses by preponderance of evidence. 

(For other cases, see Insurance, Dec. Dig. § 646[6].) 


3. INSURANCE—EVIDENCE SUSTAINED FINDING THAT INSURED IN 
ACCIDENT POLICIES DID NOT COMMIT SUICIDE. 
Evidence in suit on accident insurance policies held sufficient to sustain finding 
of jury that insured did not commit suicide. 
(For other cases, see Insurance, Dec. Dig. § 665[6].) 


4. INSURANCE—FINDING THAT INSURED MET DEATH FROM INJUR- 
IES INTENTIONALLY INFLICTED WITHIN EXEMPTION OF ACCI- 
DENT POLICIES HELD WITHOUT SUPPORT. 

Finding of jury in suit on accident insurance policies that insured came to his 
death from injuries intentionally inflicted by another within provision of policies 
exempting instirers from liability held supported in evidence. 

(For other cases, see Insurance, Dec. Dig. § 665[5].) 


5. INSURANCE—PRESUMPTION, IN ABSENCE OF SHOWING TO CON- 
TRARY, IS THAT DEATH OF INSURED AS RESULT OF EXTERNAL 
AND VIOLENT MEANS WAS ACCIDENTAL. 

Where death of insured is result of external and violent means, presumption is, 
in absence of showing to the contrary, that death was result of accident. 
(For other cases, see Insurance, Dec. Dig. § 646[6].) 


Appeal from District Court, Bell County; Few Brewster, Judge. 

Separate suits by Loney Black and husband against the Continental Casualty 
Company and against the Provident Life & Accident Insurance Company. Judg- 
—_ for defendants, and plaintiffs appeal. Reversed and remanded for another 
trial. 

See, also, 9 S. W.(2d) 743. 

E. C. Zellner, of Belton, for appellants. 

A. L. Curtis, of Belton, for appellees. 

Baucu, J. Appellant, beneficiary in two accident insurance policies issued by 
the appellees to Elzie Burleson, deceased, joined by her husband, brought suit 
against the appellees to recover the amounts provided in the policies. The appellees, 
in addition to general demurrer and general denial, specifically defended on the 
grounds: (a) That Elzie Burleson committed suicide; and (b), that he met his 
death as the result of injuries intentionally inflicted by some other person. Li- 
ability for death from either of these causes was expressly excepted in the policies 
sued upon. 

The case was submitted to a jury upon the following special issues: 

“Special Issue No. 1: Do you find from the evidence in this case that the de- 
ceased Elzie Burleson, came to his death as a result of injuries intentionally in- 
flicted by himself?” To which the jury answered: “No.” 

“Special Issue No. 2: Do you find from the evidence that the deceased came 
to his death directly or indirectly from injuries intentionally inflicted by any other 
person than the deceased?” To which the jury answered: “Yes.” 

Based upon the jury’s finding to the second special issue, the trial court ren- 
dered judgment in favor of the appellees on each policy. 

[1] Appellants’ first complaint is directed to the form in which special issue 
No. 2 was submitted; that is, whether he met death directly or indirectly. This con- 
tention is without merit. No objection was made on the trial to the issue as sub- 
mitted, and complaint was first made in the motion for new trial. It therefore 
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came too late to be considered here. In any event the objection is wholly immater- 
ial because it is not disputed that the death of Elzie Burleson resulted directly from 
gunshot wounds. The vital question was whether such injuries were intentionally 
inflicted. 

At the close of the testimony, and before the case was submitted to the jury, 
the appellant requested a peremptory instruction in her favor on the ground that 
there was no evidence to sustain the special defenses pleaded by the appellees. 
This the court refused, and in her motion for a new trial appellant also asked that 
the finding of the jury on special issue No. 2 be set aside on the ground that there 
was no evidence to support it. 

[2] The appellees having alleged special defenses—that is, that the deceased 
met his death in a manner exempting the insurers from liability under the terms 
of the respective policies—they assumed the burden of proving these defenses by 
preponderance of the evidence. The facts proved are substantially as follows: 


[3-5] The deceased operated a restaurant in the town of Temple, Tex. The 
front portion of it was a dining room, immediately back of which was a kitchen, 
and back of the kitchen was an inclosed porch which opened out onto an alley. On 
the morning of February 23, 1927, the deceased entered his restaurant from the 
front, in a cheerful and friendly mood, went through the kitchen to the porch, 
where he called from the front part of the restaurant a negro named Hancock, 
who ran the restaurant during the night, and whom the deceased relieved early 
each morning. After a short conversation between Hancock and deceased, on or 
near the back porch, Hancock ran through the kitchen and dining room out on to the 
street in front, stating that the deceased, Burleson, had shot him. He had two 
gunshot wounds, one in the back of his leg and the other in his side. The shots 
were fired somewhere back of the restaurant and in immediate succession. The 
second of these shots struck Hancock as he passed through the kitchen. Hancock 
left the atate shortly thereafter and did not testify on the trial. No on saw the 
deceased shoot Hancock, nor heard any quarrel between them, nor was any pro- 
vocation for such shooting shown. Within a few moments (the exact time is not 
shown), after the first two shots fired at Hancock, and both of which struck him, 
two more shots were heard in the rear of the restaurant about the back porch. 
No one saw who fired these latter shots. When the officers arrived, Burleson was 
lying on the back porch with two bullet wounds in his body, one on each side of 
his chest. Several feet from him, in the alley, was found a pistol with four empty 
shells. No one identified this pistol as belonging to Burleson. In response to the 
question of the police upon arrival some 15 or 20 minutes after the shooting, 
Burleson stated that he did not know who shot him. This statement he repeated in 
the hospital shortly before he died. It is unnecessary for us to set out or review 
here the evidence on the issue of suicide. The jury found as above stated that 
3urleson did not shoot himself. The evidence is sufficient to sustain that finding. 
The fact that the pistol found near his body contained four shells that had been 
fired would indicate that shots from the same pistol were fired at Hancock, who 
said that Burleson shot him, and at Burleson. A short time intervened, however, 
between the first two shots and the second two shots that were heard. If, as the 
jury found, Burleson did not shoot himself, there is nothing in the record to show 
who fired the shots that struck Burleson, nor under what circumstances such 
shots were fired. The record therefore discloses merely an unexplained killing. 
The record shows that Burleson was peaceful and law-abiding, and no suggestion 
is furnished as to who killed him, nor as to what prompted the act. The jury 
was left, after their finding against the defense of suicide, merely to surmise or to 
suspect who shot Burleson, and the circumstances under which it occurred. Un- 
der these circumstances and the decisions of the courts, we think there was no evi- 
dence that a third person intentionally shot the deceased, and that jury’s answer to 
question No. 2 is without support in the evidence. When it was shown that Burle- 
son met his death as the result of external and violent means, in the absence of a 
showing to the contrary, the presumption is that he met his death through acci- 
dent. The rule as laid down in 1 C, J. 495, with reference to suicide, “intentional 
injury inflicted by a third person,” self-inflicted injuries, etc., was fully considered 
by us and reviewed in International Travelers’ Association v. Bettis (Tex. Civ. 
App.) 3 S. W.(2d) 481, to which we refer, and to the authorities there cited and 
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discussed. No good purpose would be served by extending that discussion here. 

The burden rested upon the insurance companies to show suicide, or that the 
shooting of Burleson was done by some other person, and that such injuries were 
intentionally inflicted by such other person. Merely an unexplained killing does 
not meet that burden. The presumption in such a case is in favor of the beneficiary, 
not in favor of the insurance company. 

[6] Two other contentions are made by appellant, One of these is that the 
trial court erred in refusing to give to the jury requested charge No. 1, as follows: 
“You are further instructed, if you find from the evidence, that the insured, Elzie 
Burleson, came to his death by external and violent means, then the presumption of 
law is that he met his death by accidental means.” 

A similar requested charge, in almost identical language, was expressly con- 
demned in Jennings v. Sovereign Camp, W. O. W. (Tex. Civ. App.) 296 S. W. 
961. See, also, Stooksbury v. Swan, 85 Tex. 565, 22 S. W. 963. 

[7] The second requested charge, to the effect that in case of certain fact find- 
ings the jury “should return into court a verdict for the plaintiff,” is clearly a 
general charge and not a proper one to give to the jury a case submitted to them 
on special issues. 

For the reasons stated, the judgment of the trial court is reversed, and cause 
remanded for another trial. 

Reversed and remanded. 


CONTINENTAL CASUALTY CO. v. COOPER. (No. 3716.) 
Court of Civil Appeals of Texas. Texarkana. June 6, 1929. 
18 Southwestern Reporter(2d) 723. 
INSURANCE—INSURED, NEVER WHOLLY INCAPACITATED FROM 

BUSINESS BY SICKNESS, HELD NOT ENTITLED TO INDEMNITY 

UNDER POLICY PROVIDING FOR PARTIAL INDEMNITY FOR PAR 

TIAL DISABILITY AFTER INITIAL TOTAL DISABILITY OF 2 

WEEKS. 

Under sickness indemnity policy providing for payments during time in- 
sured was partially disabled by sickness, if wholly disabled from business for first 
2 weeks of sickness, during which no indemnity was to be paid, insured held 
entitled to nothing for total period of sickness, during which time he was never 
wholly incapacitated from attending to business. 

(For other cases, see Insurance, Dec. Dig. § 524.) 

Appeal from Hunt County Court; N. E. Peak, Judge. 


Action by John Sanders Cooper against the Continental Casualty Company. 
Judgment for plaintiff, and defendant appeals. Reversed and rendered. 

This was a suit by appellee, Cooper (a practicing physician and operator 
of an X-ray machine), on a policy issued by the appellant company whereby it 
agreed, he alleged, if, because of sickness, he lost “business time” for a period 
longer than 2 weeks, to pay him $100 per month for the time lost, if total, 
after 2 weeks, and one-half that amount for time lost, if partial, after the 2 weeks. 
He alleged he became sick about February 5, 1928, and that his sickness con- 
tinued 23 weeks. By his suit he sought a recovery of $262.50 for partial loss 
of business time during the last 21 weeks of his illness. The policy; admitted 
as evidence at the trial, contained stipulations as follows: “Indemnity is not 
payable for the first two weeks of any period of loss of time. Subject to this 
exception, if the insured shall be disabled by sickness and by reason of such 
disability shall necessarily suffer loss of business time, the company will pay 
indemnity for such loss as follows: If the loss is of all business time, the com- 
pany will pay the monthly indemnity so long as the insured lives and continuously 
suffers such total loss. If the loss of business time is not total but results from 
the physical inability of the insured to perform work substantially essential to 
the duty or duties of his occupation, and if further such partial loss of time 
immediately succeeds a period of total loss of time for which indemnity is pay- 
able under the provisions of this pact, the company will pay one-half said 
monthly indemnity for the continuous period of such partial loss of time not 
exceeding six months.” It appeared from other evidence that appellee became 
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sick February 6, 1928, but there was no evidence showing how long the sick- 
ness continued. It appeared from testimony of the physician who treated ap- 
pellee and from his own testimony that his sickness was not such as to either 
keep him in his bed or in his house and that he was able to do, and did do, 
some work (“office work and outside calls,” he said) during all the time he was 
sick.: While, as stated above, appellee alleged that appellant’s undertaking 
was to indemnify him in the sum of $100 per month for loss of all business time, 
and half that amount per month for a partial loss of business time, there was 
no evidence whatever as to the amount it bound itself to pay appellee for time, 
either total or partial, lost by him because of sickness. At the conclusion of the 
hearing of testimony, the court instructed the jury to return a verdict in favor 
of appellee for $262.50, the amount he sued for; and, the jury having done so, 
rendered judgment accordingly. 

H. L. Carpenter, of Greenville, for appellant. 

Neyland & Neyland, of Greenville, for appellee. 

Witson, C, J. (after stating the case as above). That the judgment was not 
warranted plainly appears from the foregoing statement. The contract did not 
bind appellant to indemnify appellee for “business time” lost from sickness, 
unless the sickness continued longer than 2 weeks, nor, if it continued longer 
than 2 weeks, unless the sickness caused him to lose all business time during 
the first 2 weeks thereof. It bound appellant to indemnify appellee only for 
business time he lost from sickness after the sickness had continued 2 weeks 
during which he lost all business time. The evidence that appellee was able 
to do, and did do, some work during all the time he was sick, was undisputed. 
So it appeared the contingency upon which appellee was to be entitled to recover 
anything of appellant, to wit, that he was sick longer than 2 weeks during 
which he lost all business time, never happened. In support of the judgment, 
appellee insists it appeared he was so disabled during the first 2 weeks of his 
sickness “as not to be able to perform the substantial duties of his occupation,” 
and that his case therefore was within the terms of the contract, citing Common- 
wealth Bonding & Casualty Ins. Co. v. Bryant (Tex. Sup.) 240 S. W. 893. The 
contract in that case was unlike the one in this case, and we do not regard 
the holding of the Supreme Court in that one as furnishing any support for ap- 
pellee’s contention. 


The judgment will be reversed, and judgment will be here rendered that 
ippellee take nothing by his suit against appellant. 
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NEW JERSEY FIDELITY & PLATE GLASS INS. CO. v. CLARK. 
Circuit Court of Appeals, Ninth Circuit. June 17, 1929. 
No. 5754. 
33 Federal Reporter (2d) 235. 


I. INSURANCE—INJURED PARTY ENTITLED TO SUE INSURER ON 
AUTOMOBILE LIABILITY POLICY ON INSURED’S INSOLVENCY 
WAS SUBROGATED TO ALL RIGHTS OF INSURED, AND COULD 
RECOVER COSTS AND INTEREST IRRESPECTIVE OF LIMITS OF 
INSURER’S LIABILITY (Gen. Laws 1927, p. 263). 


Under automobile liability policy obligating insurer to pay costs and interest 
accruing after judgment irrespective of limits of liability, and authorizing in- 
jured party in event of bankruptcy or insolvency of insured to sue insurer after 
recovery of judgment against insured, and execution returned unsatisfied, in- 
jured party was subrogated to rights of insured in case of bankruptcy or in- 
solvency, including right to recover costs and interest, irrespective of limits 
of liability in view of Gen. Laws 1927, p. 263, authorizing recovery by injured 
party against insurer. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


2. INSURANCE—LIABILITY POLICY ENTITLING INJURED PARTY TO 
SUE INSURER MUST BE CONSTRUED IN CONNECTION WITH 
STATUTE GIVING SAME RIGHT (Gen. Laws, 1927, p. 263.) 


_ Automobile liability insurance policy entitling injured party to sue insurer 

in case of bankruptcy or insolvency of insured must be construed together with 

Gen. Laws 1927, p. 263, authorizing recovery by injured party against insurer. 
(For other cases, see Insurance, Dec. Dig. § 59114.) 


3. INSURANCE—AUTOMOBILE LIABILITY POLICY MUST' BE CON- 
STRUED MOST STRONGLY AGAINST INSURER. 
Automobile liability insurance policy must! be construed most strongly 
against insurer. 
(For other cases, see Insurance, Dec. Dig. § 146[3].) 


Appeal from the District Court of the United States for the District of 
Oregon; Robert S. Bean, Judge. 

Action by Ross B. Clark against the New Jersey Fidelity & Plate Glass In- 
surance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

E. L. McDougal, of Portland, Or., for appellant. 

Keith A. Caldwell and Ronald L. Reilly, both of Portland, Or., for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

RupkIN, Circuit Judge, This was an action on an automobile policy of liability 
insurance. The plaintiff in the action recovered judgment for personal in- 
juries against the insured in a state court of Oregon for the sum of $50,570, to- 
gether with $127.30 costs of suit. Execution on the judgment was returned un- 
satisfied, and the present action was thereupon instituted against the insur- 
ance company. The company admitted liability, so that the only question for 
consideration is the extent of that liability. The court below gave judgment 
in favor of the plaintiff for the sum of $10,000, the limit of liability fixed by 
the policy, together with interest on the entire amount of the judgment in the 
state court and all costs incurred in that court. The judgment for interest and 
costs was based on a provision of the policy wherein the company agreed: “To 
pay, irrespective of the limits of liability hereinafter mentioned, all costs taxed 
against the assured in any legal proceedings defended by the company pursuant 
to the foregoing agreement, and all interest accruing after entry of judgment 
in such proceedings.” ‘The company has appealed from the judgment and chal- 
lenges the right of the appellee to recover either the costs incurred in the state 
court or any interest on the judgment of that court. 

[1-3] Inasmuch as a right of action is given to two different persons under 
somewhat different conditions, some of the provisions of the policy are not 
entirely free from ambiguity. The first or principal right of action is given to 
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the insured, but no right of action accrues in his favor until he has satisfied 
in full the judgment recovered against him by the injured party. Upon such 
satisfaction he is entitled to recover from the company up to the limits fixed 
by the policy and all costs taxed against him in any legal proceedings defended 
by the company and all interest accruing after entry of judgment, irrespective 
of the limits of liability fixed by the policy. The right of the insured to re- 
cover the costs and interest as allowed by the court below under the terms 
of the policy would not seem to admit of question, because such was the ex- 
press agreement of the company, and the policy in that regard is too plain to 
admit of construction. On the other hand, in the event of the bankruptcy or in- 
solvency of the insured the policy gives a right of action to the injured party, 
but such an action cannot be maintained until a judgment has been recovered 
against the insured and an execution returned unsatisfied. In such an action 
the injured party could only recover the amount fixed by the policy with legal 
interest from the date of demand by suit, or otherwise, unless he was entitled 
to claim the benefits of paragraph D of the policy, quoted above. It is urged, 
and not without reason, that paragraph D has no reference to an action by the 
injured party, but that provision was inserted in the policy because of a require- 
ment of the laws of Oregon, and the policy and the statute must be construed 
together. The statute in question provides that: “Bankruptcy or insolvency 
of the assured shall not relieve the company of any of its obligations hereunder. 
If any person or his legal representatives shall obtain final judgment against 
the assured because of any such injuries, and execution thereon is returned un- 
satisfied by reason of bankruptcy, insolvency or any other cause, or if such 
judgment is not satisfied within thirty days after it is rendered, then such per- 
son or his legal representatives may proceed against the company to recover 
the amount of such judgment, either at law or in equity, but not exceeding the 
limit of this policy applicable thereto.” General Laws of Oregon 1927, p. 263. 
It would seem that it was the intent and purpose of this statute to subrogatc 
the injured party to the rights of the insured upon the contingencies named and 
to give the injured party all the rights which the insured would have if he had 
paid the judgment, or if bankruptcy or insolvency had not intervened, including 
the right to recover costs and interest irrespective of the limits of liability 
contained in the policy. As already stated, the policy in this regards is not 
free from ambiguity, but the language of the policy is the language of the com- 
pany and must be construed most strongly against it. 

The few cases cited by the parties throw little light on this question because 

of a difference in the facts or a difference in the contracts involved. In Cleg- 
horn v. Ocean Accident & Guarantee Corp., 244 N. Y. 166, 155 N. E. 87, cited 
by the appellant, it was simply held that interest from the date of the accident 
to the date of the judgment could not be recovered under a policy obligating the 
company “to pay interest accruing upon the judgment rendered.” The cases 
cited by the appellee generally relate to the right to recover costs, a definition 
of costs, or to the refusal of the courts to apportion costs. Ravenswood Hos- 
pital vy. Maryland Casualty Co., 280 Ill. 103, 117 N. E. 485; Mannheimer Bros. v. 
Kansas Casualty & Surety Co., 149 Minn. 482, 184 N. W. 189. 
An examination of different policies brought to this court discloses that 
they usually contain a provision limiting the right to recover interest to that 
portion of the judgment which the company has obligated itself to pay; but 
the policy in suit contains no such limitation, and we do not feel at liberty to 
insert such a limitation into the policy so as to make a new contract for the 
parties. 


The judgment is therefore affirmed. 





TROTTER v. UNION INDEMNITY CO. 
District Court, W. D. Washington, Northern Division. June 11, 1929. 
No. 20010. 
33 Federal Reporter (2d) 363. 
1. BAILMENT—BAILEE’S LOAN OF AUTOMOBILE, GIVEN FOR USE IN 


SELLING LOTS, TO DRUNKEN JOY RIDER, TERMINATED BAIL- 
MENT. 
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Where employer loaned automobile to one employed on commissions to sell 
town lots, for mutual benefit in and about sale of lots, it was implied that bailee 
would limit use of car to mutually beneficial purpose, and bailee’s delegation of his 
user of automobile to intoxicated joy rider in nighttime constituted trespass and 
fraud upon bailor and conversion, and terminated bailment. 

(For other cases, see Bailment, Dec. Dig. § 22.) 

2. INSURANCE—WHERE EMPLOYEE SELLING LOTS, TO WHOM AU- 
TOMOBILE WAS BAILED BY INSURED, PERMITTED THIRD PARTY 
TO USE IT WHILE INTOXICATED, DAMAGES FROM OPERATION 
THEREOF WERE NOT RECOVERABLE UNDER LIABILITY POLICY. 
Where insured under liability policy loaned automobile to his employee for 

use in making sales of lots for mutual benefit, though without restrictions on use 
of car, employee’s attempted delegation of use to third party under influence of 
liquor, who took car out at night and had accident causing injury to occupant, 
terminated bailment and prevented occupant’s recovery against insurer under pol- 
icy covering liability imposed upon any person operating the automobile with the 
permission of the insured. 

(For other cases, see Insurance, Dec. -Dig. § 435.) 

At Law. Action by Allen J. Trotter against the Union Indemnity Company. 
Judgment for defendant. 

J. Speed Smith and Henry Elliott, Jr., both of Seattle, Wash., for plaintiff. 

Bausman, Oldham & Eggerman, of Seattle, Wash., for defendant. 

BourguIn, District Judge. Plaintiff, riding in an auto, was injured, and sceks 
recovery against defendant insurer of the owner and others. From the evidence, 
it appears that to Grill, the owner, defendant issued a policy, amongst other things, 
providing that he was insured “against loss from the liability imposed by law upon 
the assured for damages on account of bodily injuries” by the auto caused, and that 
“the unqualified word assured * * * shall be construed to include * * * any person 
or persons while riding in or legally operating any automobile insured hereunder 
and any person, firm or corporation legally responsible for the operation thereof 
with the permission of the named assured.” 

Grill employed Hickey on commission to sell the former’s town lots adjacent 
to Seattle, and to that end loaned the auto’to Hickey to be used by him. Nothing 
was said that Hickey’s “organization” generally could use the auto or that Hickey 
could use it for pleasure, though Grill “expected” Hickey’s salesmen would occa- 
sionally use it, and knew Hickey did use it to some extent for mere pleasure riding. 
The loan was expressly for use in the mutual business of Grill and Hickey, and, 
though no express restrictions were imposed, the implications limit the bailment to 
the express use for mutual benefit. Hickey, in possession of the auto, first en- 
countered Bullock in the garage about midnight, discussed employing him, with 
him drank liquid moonshine and visited a restaurant, and, though Hickey did not 
employ Bullock, he was in that mellowed and liberal mood that he directed the 
garage keeper to permit Bullock’s use of the auto at any time, with gas and oil at 
Hickey’s expense. Thereupon Hickey wended his way homeward; but to Bullock 
the night was yet young, and forthwith he proceeded to enjoy it and Hickey’s gen- 
erosity. In preparation, he deposited his watch and money with a friend at a 
restaurant, and sallied forth in the auto. About 4 a. m. he picked up plaintiff 
and another on Seattle’s streets, and, speeding on, collided with a pole, to plaintiff's 
very serious injury. This loan of the auto by Hickey to a moonshine drinking 
joy rider in the wee small hours of the morning was not contemplated by Grill. 

[1, 2] Thereafter plaintiff recovered judgment for $5,500 against Bullock and 
Hickey, and this action invokes the policy to recover the amount of said judgment 
from defendant. In essential facts and in principle the case is all fours with Fred- 
eriksen’s Case (C. C. A.) 26 F.(2d) 76. Here, as there, at the time and place of 
the injury to plaintiff, the operator of the auto was not using it with the consent 
express or implied of the owner. Grill bailed the auto to Hickey for their mutual 
benefit in and about sale of lots, and though he expressly imposed no restrictions, 
in such a contract it is implied that the bailee will limit the use of the property 
to the mutually beneficial purpose for which it was intrusted to him. It not being 
agreed, understood, or contemplated that Hickey could delegate his user of the 
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auto to a more or less intoxicated joy rider in the nighttime in Seattle streets, no 
such dangerous and injurious departure from the object of the bailment can be im- 
plied; and in that disposition of the auto Hickey violated the terms of the bailment, 
was guilty of trespass, and fraud upon his bailor, converted the auto to his own use, 
and, terminated the bailment, all without the bailor’s consent, express or implied. It 
follows that Grill, the named assured not having consented to Bullock’s operation of 
the auto, the protection and benefit of the policy do not extend to plaintiff, Bullock’s 
guest. 

Judgment for defendant. 

FISKE v. NIAGARA FIRE INS. CO. OF NEW YORK. (L. A. 10643.) 
Supreme Court of California. June 17, 1929 
278 Pacific Reporter 861. 

1. INSURANCE—AUTOMOBILE THEFT POLICY HELD NOT TO COVER 
THEFT BY CONDITIONAL VENDEE (Civ. Code, § 1641). 

Policy insuring against theft, robbery, or pilferage of automobile, excep 
by persons in assured’s household or service, whether during hours of service 
or not, and excepting wrongful conversion, embezzlement, or secretion by mort- 
gagor or vendee in possession under mortgage, conditional sale, or lease agree- 
ment, held to exclude theft by vendee, in whose hands owner voluntarily placed 
automobile pursuant to conditional sale contract, in view of Civ. Code, § 1641, re- 
quiring that every part of contract be given effect, if reasonably practicable. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

2. INSURANCE—COMPLAINT ALLEGING THAT CONDITIONAL VEN- 
DEE OBTAINED POSSESSION OF INSURED AUTOMOBILE BY 
FALSELY REPRESENTING THAT HE HAD AMOUNT OF CHECK 
ON DEPOSIT AT BANK DID NOT ALLEGE LARCENY BY TRICK 
OR DEVICE COVERED BY THEFT POLICY. 

Complaint alleging that purchaser of automobile, covered by theft policy , 
sued on, under conditional sale contract, obtained possession thereof by falsely 
representing that he had amount of check for down payment on deposit with 
certain bank, did not allege larceny by trick or device, but simply obtaining of 
possession by false representation, which was not risk covered. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

3. INSURANCE—INSURANCE CONTRACT NEED NOT BE GIVEN 
STRAINED CONSTRUCTION, TO CREATE OBLIGATION AGAINST 
INSURER. 

While a contract of insurance must be construed most favorably to assured, 
court need not indulge in a strained and forced construction to harmonize in- 
congruous elements, so as to create obligation against insurer, when it is rea- 
sonably probable that parties did not contemplate such result. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

4. INSURANCE—INSURANCE CONTRACT, MADE PART OF COMPLAINT 
IN ACTION THEREON BY SPECIAL REFERENCE, MUST BE EX- 
oo TO DETERMINE WHETHER CAUSE OF ACTION IS STAT- 
4D. 

Contract of insurance, forming part of complaint in action thereon by 
special reference, must be examined by court to determine whether a cause of 
action is stated therein. 

(For other cases, see Insurance, Dec. Dig. § 631.) 

In Bank. 


\ppeal from Superior Court, Los Angeles County; Frank C. Collier, Judge. 

Action by Willard O. Fiske against the Niagara Fire Insurance Company 
of New York. Judgment for plaintiff, and defendant appeals. Reversed and 
remanded with direction. 


Superseding opinion in 266 P. 853. 


David R. Faries, John R. Berryman, Jr., and Edwin Heizman, all of Los 
Angeles, for appellant. 


David D. Stuart, of Los Angeles, for respondent. 
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SEAWELL, J. This action was brought by the plaintiff to recover on an assigned 
contract of insurance, based upon the following enumerated perils insured against 
and the exceptions thereto: 

“(c) Theft, robbery or pilferage, excepting by any person or persons in the 
assured’s household or.in the assured’s service or employment, whether the theft, 
robbery or pilferage occur during the hours of such service or employment or not 
and excepting the. wrongful conversion, embezzlement, or secretion by a mortgagor 
or vendee in possession under mortgage, condiditional sale or lease agreement, and 
excepting in any case, other than in case of the theft of the entire automobile de- 
scribed herein, the theft, robbery or pilferage of tools and repair equipment.” 
(Italics ours.) 

The defendant demurred to the complaint on the ground that it did not state 
facts sufficient to constitute a cause of action. The lower court overruled the de- 
murrer and, defendant having declined to answer, judgment was entered in the sum 
prayed for. The defendant prosecutes this appeal therefrom on the judgment roll. 

The plaintiff’s assignor and one Spainhower on February 21, 1923, entered into 
a conditional contract of sale, by the terms of which plaintiff agreed to sell the auto- 
mobile to Spainhower for $400, payable $140 upon the execution of the contract 
and the balance at the rate of $30 per month. Subsequent to the execution of the 
contract, which was also subsequent to the delivery of the check for $140, but prior 
to the delivery of the automobile, the insurance policy was issued by the appellant, 
insuring the plaintiff and Spainhower “jointly and severally” against loss occurring 
by reason of “theft, robbery or pilferage,” subject to the exceptions above enu- 
merated in said paragraph (c) of said contract of insurance. Spainhower dis- 
appeared with the automobile, and neither he nor the automobile was thereafter 
located. The sole question to be solved is whether it was the intent of the parties 
to the insurance policy to insure against the loss of said automobile in the manner 
above described. In other. words, what did the parties contemplate by the use of 
the words and phrases and exceptions employed in said paragraph? 

[1] This transaction transpired long prior to the act of the Legislature which 
expanded and defined the meaning of the word “theft” in its application to larceny. 
If it be conceded solely for the purpose of argument that the legal definition of the 
word “theft” as used in the contract of insurance included the act of obtaining 
possession of said automobile in the manner described in the complaint nevertheless 
plaintiff could not recover thereon, for the reason that it is clear that the parties 
thereto intended to exclude (and certainly not to include) as a risk or peril insured 
against, the kind of dishonest acts which the vendor of said automobile charges 
against the person whom he voluntarily selected as a conditional purchaser of said 
automobile. Paragraph (c) of the contract, upon which plaintiff relied to sustain 
his action, does unquestionably by necessary implication, if not by express terms, 
exclude the acts which form the gist of this action as constituting risks insured 
against. If the rule of ejusdem generis as applied to the first four words of said 
paragraph (c), to wit, “theft, robbery or pilferage” as those words are commonly, 
if not universally, understood by the public, is not absolutely conclusive of the 
point that the parties meant thereby those ordinary acts of dishonesty accomplished 
by stealth or force, in which the owner of the property is not a voluntary partici- 
pant, certainly the remaining portion of the sentence, to wit, “excepting by any person 
or persons in the assured’s household or in the assured’s service or employment, 
whether the theft, robbery or pilferage occur during the hours of such service or 
employment or not. * * * removes all doubt and makes it absolutely certain as to 


the kind of acts committed by third persons that were intended to be and were 
covered by the policy of insurance. 


It will be noted that the parties did not have in mind such an unusual and 
absurd proposition of the yendee committing theft, robbery or pilferage against 
the owner who had voluntarily placed his property in the hands of the vendee. If 
the first portion of the said paragraph may be said to be uncertain 
as to what the parties intended, the latter portion, which excepts 
wrongful conversion, embezzlement or secretion by a mortgagor or vendee m 
possession under mortgage, conditional sale or lease agreement, would seem to be 
sufficient to remove any doubt as to the intent of the parties. “The whole of a 
contract is to be taken together, so as to give effect to every part, if reasonably 
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practicable, each clause helping to interpret the other.” Civ. Code, § 1641. In 
arriving at the intention of the parties to said contract, it must be kept in mind 
that they were engaged in drawing a policy of insurance guaranteeing protection 
against risks or perils to which the owners of automobiles are commonly subjected, 
to wit, theft committed as theft is ordinarily committed, and were not concerned 
with the purpose t hat the Legislature had in mind in the framing of penal statutes 
for the prevention of punishment of crime. The question is: What did the parties 
have in mind and intend, and not what the Legislature may have had in mind in 
adopting the policy of enlarging or extending common-law definitions of crime so 
as to include acts not formerly within the statute? 

[2] The complaint alleges that the party whom the owner of the automobile 
made its conditional vendee, obtained possession of said automobile by falsely re- 
presenting to the owner that he had on deposit with the National Bank of Kansas 
City, Mo., $140, when, as a matter of fact, he had no such sum or any part thereof 
on deposit with said bank. The most that can be said of this transaction, as shown 
upon the face of the complaint, is that it constituted a very ordinary case of false 
representation, and it is so pleaded in the complaint. The complaint contains no 
statement of facts which would constitute larceny by trick or device. The trans- 
action constitutes a simple case of obtaining the possession of property by false 
representations, and neither party intended to nor had in mind any thought of 
covering any such risk or abuse of confidence which thereafter developed, by the 
policy of insurance. 

[3] The automobile was sold by its owner to a vendee selected by it upon a 
contract of sale and the insurance company cannot be required, in the light of the 
facts of this case, to assume the obligation of the vendee. We think there is nothing 
in Buxton v. International Indemnity Co., 47 Cal. App. 583, 191 P. 84, which lays 
down a rule in conflict with our construction of the contract in the instant case. 
That was an action brought to reform a contract of insurance and to recover or 
enforce the same as revised and reformed. The decision was rested largely upon a 
letter which the agent of the insurance company wrote to the assured prior to the 
issuance of the policy as follows: “I wish to advise you that the International 
Indemnity Company will from this date extend policies on all cars in which you 
may have an equity to.cover any claims arising under the following conditions: 
* * * Third. If the conditional buyer of an automobile or any member of his 
immediate family should steal any automobile insured under our policies and thereby 
commit a felony, upon warrant being secured for the arrest of such party or parties 
the company hereby agrees that your equity in any automobile insured by this com- 
pany will be fully protected.” 


The above letter, having been written prior to the issuance of the policy, was 
held to constitute a part of the contract, and clearly, this being so, there was a waiver 
in that contract of the exceptions which are operative in the instant case. Placing 
ourselves in the position of the parties to the contract, we are satisfied that it was 
not the intention of the parties to insure against the risk or peril which is made the 
basis of this action. It is true that contract of insurance must be construed most 
favorably to the assured. But this does not mean that a court must indulge in a 
strained and forced construction to harmonize incongruous elements, to the end 
that an obligation may be created against the insurer, when it is reasonably probable 
that the contracting parties did not contemplate such a result. 


Numerous cases are cited by respondent as illustrative of the applicability of 
the word “theft” to the facts of the instant case. While we are of the view that 
the contract excepts as a peril insured against the deprivation of the owner of his 
property parted with in the manner described in the complaint, it nevertheless may 
be stated in passing that the facts in said cited cases which are held to constitute 
larec ny or theft are widely different from the facts pleaded in the instant case. 
For example, People v. Shaughnessy 110 Cal. 598, 43 P. 2, which was a case in which 
the prosecuting witness was tricked of his money in a lottery scheme which is re- 
ferred to in the opinion as a “bunco game.” People v. Rae, 66 Cal. 423 6@. 1, 56 
Am. Rep. 102, was a case of a conspiracy to obtain possession of property by the em- 
ploying of the article commonly called the “confidence game.” The case strongly re- 
lied upon by respondent, and which seems to form the basis of a number of other de- 
cisions cited, Hill-Howard Motor Co. v. North River Ins. Co., 111 Kan. 225, 207 
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Rep. 102, was a case of a conspiracy to obtain possession of property by the employ- 
ing of the artifice commonly called the “confidence game.” The case strongly relied 
upon by respondent, and which seems to form the basis of a number of other de- 
cisions cited, Hill-Howard Motor Co. v. North River Ins. Co., 11 Kan. 225, 207 
P. 205, 24 A. L. R. 736, was a false impersonation case. 

It will be found upon an examination of the authorities cited that most all of 
the cases upon which respondent relies are cases where property was obtained by 
trick or device or by the employment of artifice, or impersonating another, or 
cheating by the use of cards or mechanical devices, or by deceiving the senses of 
the person imposed upon by unfair means, or by conspiring with others to cheat, or 
by resorting to those sharp practice acts which are usually hurriedly pressed upon 
the unwary and commonly known as “swindling.” The outstanding well-considered 
decision directly and squarely combating respondent’s theory is Delafield v: London, 
etc., Co., 177 App. Div. 477, 164 N. Y. S, 221. It may be observed that a number of 
the cases relied upon by respondent are not in point. However, we do not deem it 
necessary to pursue this branch of the case further, as the decision is not rested 
upon the grounds last discussed. 

In their brief and on oral argument counsel for appellant have stated that the 
only question involved on the appeal is whether a policy insuring against theft, 
robbery, and pilferage insures against a larceny committed by means of trick and 
device. The attitude of counsel evidences a desire to have this question settled 
on this appeal and by the statement that it is the only question presented to compel 
its determination. However desirable that result might be, we cannot be forced into 
that position in the face of the plain terms of the policy which removes that 
question from the case. 

[4] The contract of insurance forming a part of the complaint by special re- 
ference must be examined in order to determine whether a cause of action is stated 
therein. Upon so examining it, we are of the opinion that it does not state a caus« 
of action and the demurrer should have been sustained. 

The judgment is therefore reversed, and the cause, remanded to the superior 
court, with direction to sustain said demurrer. 

We concur: Waste, C. J.; Shenk, J.; Langdon, J.; Preston, J.; Curtis, J.; 
Richards, J. 

PENNSYLVANIA FIRE INS. CO. v. LEVY. (No. 12098.) 
Supreme Court of Colorado. May 6, 1929. 
277 Pacific Reporter 779, 

1. TROVER AND CONVERSION—INSURER, RECOVERING STOLEN 
AUTOMOBILE UNDER THEFT POLICY AND REFUSING TO RE- 
TURN IT UNTIL INSURED WOULD ACCEPT ITS TERMS OF 
SETTLEMENT, HELD GUILTY OF “CONVERSION.” 

Where insurer under theft policy, recovering stolen car in damaged condition, 
arbitrarily refused to return the automobile to insured unless insured would accept 
its terms of settlement, acts of insurer constituted a “conversion,” which is defined 
as any distinct, unauthorized act of dominion or ownership, exercised by one person 
over personal property belonging to another. 

(For other cases, see Trover and Conversion, Dec. Dig. § 9[12].) 

2. INSURANCE—INSURER UNDER ‘THEFT POLICY, RECOVERING 
STOLEN AUTOMOBILE IN DAMAGED CONDITION, COULD RETAIN 
POSSESSION FOR REASONABLE TIME. 


Under theft policy, insurer, recovering stolen automobile in damaged condition, 
had a right to retain possession thereof for a reasonable time in order to ascertain 
insured’s loss and damage; insurer’s responsibilities being in nature of those of a 
hailee. 

(For other cases, see Insurance, Dec. Dig. § 425.) 

3. INSWRANCE—PROVISIONS IN AUTOMOBILE THEFT POLICY DID 
NOT AUTHORIZE INSURER TO HOLD RECOVERED STOLEN CAR 
TO FORCE SETTLEMENT WITH INSURED ON INSURER’S TERMS. 
Under clause in automobile theft policy, providing that damages were not pay- 

able until 60 days after an award has been made by appraisers, such provision did 
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not affect duty of insurer, recovering stolen automobile, to act expeditiously, and 
did not give it right to create unnecessary delays, nor to hold car, forcing settle- 
ment with insured on terms dictated by insurer. 

(For other cases, see Insurance, Dec. Dig. § 425.) 


4. TROVER AND CONVERSION—INSURER’S REFUSAL TO RELEASE 
INSURED’S STOLEN CAR, WHICH INSURER HAD RECOVERED, 
UNLESS ACCEPTING INSURER’S TERMS OF SETTLEMENT AU- 
THORIZING EXEMPLARY DAMAGES (C. L. § 6307). 

Refusal of insurer under automobile theft policy, by its attorney, to release or 
deliver car of insured, which insurer had recovered in damaged condition, unless 
insured accepted insurer’s terms of settlement, constituted a wanton and reckless 
disregard of insured’s rights, within C. L. § 6307, authorizing submission to jury 
question of exemplary damages. 

(For other cases, see Trover and Conversion, Dec. Dig. § 60.) 

Error to District Court, City and County of Denver; Julian H. Moore, Judge. 

\ction by I. F. Levy against the Pennsylvania Fire Insurance Company. Judg- 
ment for plaintiff, and defendant brings error. Affirmed. 

S. M. True, of Denver, for plaintiff in error. 

Ira C, Rothgerber and Walter M. Appel, both of Denver, for defendant in error. 

ApaMs, J. The parties are referred to as aligned at the trial. Levy, plaintiff 
below, brought an action in trover against the Pennsylvania Fire Insurance Com- 
pany for the conversion by defendant of plaintiff’s automobile, and recovered 
actual and exemplary damages. Defendant brings the case here for review. 

About March 5, 1927, Levy bought the automobile, which was then new, and 
simultaneously the company insured it in Levy’s favor against theft. On or about 
June 16, 1927, the car was stolen; the insurance policy was then in full force and 
effect. On or about July 7, 1927, the car was recovered by an officer and delivered 
to the company. It was in a badly damaged condition when recovered, which 
necessitated repairs. The company retained possession, stored it in a Denver 
garage, and left orders there not to let it go without permission from the company. 

The parties were unable to agree on the amount of the damages, and the policy 
provides that in such event there may be an appraisal on the written request of 
either party. The language of the instrument in this respect is as follows: 

“In case the insured and this company shall fail to agree as to the amount of 
loss or damage, each shall, on the written demand of either, select a competent and 
disinterested appraiser. The appraisers shall first select a competent and dis- 
interested umpire; and failing for fifteen (15) days to agree upon such umpire, 
then, on the request of the insured or this company, such umpire shall be selected by 
a judge of a court of record in the county and state in which the appraisal is 
pending. The appraisers shall then appraise the loss and damage stating separately 
sound value and loss or damage; and failing to agree, shall submit their differences 
only, to the umpire. An award in writing of any two, when filed with this company, 
shall determine the amount of sound value and loss or damage. Each appraiser 
shall be paid by the party selecting him and the expenses of appraisal and umpire 
shall be paid by the parties equally.” 

The value of the automobile is not disputed. The court instructed the jury to 
return a verdict in the amount of such value as actual damages, and to ascertain the 
exemplary damages to be awarded, if any. Both directions were complied with, and 
judgment followed. 

The company has never denied Levy’s ownership, but it has denied his right of 
possession, except under the conditions more fully stated in the opinion. Levy is 
a business man, and, before the car was stolen, used it in his work, which required 
trips to different parts of the state. He made repeated efforts to get a settlement; 
he agreeded to the appointment of appraisers; he tried to make his selection with 
a view to satisfying the company as to their competency and disinterestedness. 
Although required to name only one, the company forced him to name three, suc- 
cessively, before it acquiesced in his final selection. The company made no objec- 
tion to the first two appraisers selected by Levy until after it became apparent that 
their appraisement of the damage was greater than the company was willing to pay. 

he company appointed one Harrison, who had to be out of town for two or three 
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weeks; his estimate coincided with that of the first appraiser selected by Levy, but 
the company later declared that Harrison was merely an “estimator,” and that it 
(the company) was not bound thereby. The appraisers were unable to agree to 
an umpire, and, pursuant to the policy, Hon. George W. Luxford, judge of the 
county court of the city and county of Denver, selected one, but the company 
objected to him. 

After Levy had tried for about a month to get a settlement, he demanded of 
defendant’s representative possession of the car, but was told that it was out of 
his hands, but, if their attorney would turn over the car, it was all right with the 
insurance company. Levy then called their attorney, who told him, “Certainly, 
you can have your car, if you will accept our terms of settlement; otherwise, not.” 
Levy refused, and brought this action a day or two after the demand. The attorney 
for the company then transmitted a letter to Levy, demanding the selection of ap- 
praisers according to the policy, although appraisers had been working before. 
Nothing was said in this letter about returning the car. On October 14, 1927, de- 
fendant filed its answer, in which it denied plaintiff’s right of possession of the 
automobile, but made a formal offer to return it, and to pay for loss and damage, 
which defendant laid in a sum less than any appraisement. On November 26, 1927, 
the company reported to Levy that an appraisement had been made, and offered to 
pay the amount there fixed and to return the car. No appraiser for Levy signed the 
award. After the refusal in August, 1927, to return the car, the record does not 
show that any offer was made to return it until defendant’s answer, filed two 
months later. In the meantime, Levy had bought another car, and he refused de- 
fendant’s belated offers. 


[1] 1. The contentions of the company may be summarized in the following 
language of its counsel, contained in his brief: “In this particular case, the company 
did what it had a perfect right to do; that is, keep the car until the damage had been 
ascertained by appraisal, and then exercising its right to return the stolen car with 
full payment for damage done by reason of its theft.” This statement is too broad. 
The contract does not provide such a calendar period, coextensive with the ascer- 
tainment by appraisal of the loss, within which to return the car. And the company 
voluntarily cut itself off from the benefits of such contractual rights as it possessed, 
whatever they were, by arbitrarily refusing to return the automobile, unless and 
until Levy would accept its terms of settlement. This constituted a conversion. The 
facts bring themselves within the definition of the word as settled by our previous 
decisions. As we said in Lininger Implement Co. v. Queen City Foundry Co., 73 
Colo. 412, 416, 216 P. 527, 529: “Not every act of interference with the owner's 
right to personal property is a conversion. That word has been defined as any 
distinct, unauthorized act of dominion or ownership, exercised by one person over 
personal property belonging to another.” 38 Cyc. 2005; Murphy v. Hobbs, & 
Colo. 17, 5 P. 637; Omaha & Grant Smelting & Refining Co. v. Tabor, 13 Colo, 41, 
54, 21 P. 925,5 L. R. A. 236, 16 Am. St. Rep. 185; Crosby v. Stratton, 17 Colo. 
App. 212, 68 P. 130; Minchew v. West, 78 Colo. 254, 256, 241 P. 541. 

[2,3] 2. The responsibilities of the company in the premises were in the nature 
of those of a bailee. It voluntarily and lawfully assumed the bailment but its sub- 
sequent actions were inconsistent with the object or purpose thereof. The insured 
was indemnified by the insurance contract against a specified peril, namely, loss by 
theft; but when the company held the car, to be ransomed on its own terms, the 
insured was in about as bad a way, and as effectively deprived of his property, as 
if it had not been recovered at all. There is no provision in the policy which per- 
mits the company to retain theecar indefinitely, and in the absence of a specified time 
agreed upon for the return of an automobile from the insurer to the insured, we 
are in accord with that which is said in Martoni v. Mass. Fire & Marine Ins. Co., 
106 Conn. 519, 523, 138 A. 462, 464: “Under such circumstances the law would imply 
that the agreement was for a return within a reasonable time. * * * Otherwise the 
insurer might return the car years after the theft.” Defendant’s position is not 
aided in the instant case by another clause in the policy that the damage is not pay 
able until 60 days after an award has been made by the appraisers, if an appraisal 
is demanded. This does not affect defendant’s duty to act expeditiously. It does 
not give it the right to create unnecessary delays, nor to hold the car for the purposes 
of forcing a settlement on terms dictated by the insurer. 
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3. The company had the right to retain possession, as we have said, for a 
reasonable time, in order to ascertain Levy’s loss and damage; but “reasonable 
time” is a relative term, and what would be reasonable in a given case might be 
unreasonable under a different state of facts. We believe that any automobile 
mechanic or repairer would soon have to go out of business for lack of customers, 
if he could do no better than to wait from summer until winter to ascertain the 
extent of damage to a car. And aside from the direct refusal of the attorney 
for the company to deliver, unless the insured agreed to its terms, there is still 
more to be considered. We refer to the aggravating circumstances of captious 
objections and stumbling blocks thrown by the company in the way of a proper 
ascertainment of the loss. They were quite sufficient to justify only one infer- 
ence, namely, that it sought by these means to wear out the patience of the 
insured, and to deprive him of the use of his property, so as to eventually com- 
pel him to settle on the company’s own terms. An automobile is a daily necessity 
in modern business life. It was so with Levy, and he was finally forced to buy 
anew car, while the company procrastinated and delivered its unlawful ultimatum. 

As said in O’Connor v. Maryland Motor Car Ins. Co., 287 Ill. 204, 122 N. E. 
489, 3 A. L. R. 787: “Automobiles are so generally used in business affairs and 
other activities of life that public policy requires that a person having a theft 
policy should not be compelled to wait indefinitely on the chance of having the 
stolen automobile recovered or be compelled to incur the expense of buying a new 
one and thereafter taking the old one back if recovered.” Another ironical cir- 
cumstance present in the instant case was that, while Levy was being deprived 
of the use of the automobile, he was notified by city authorities of a violation 
of trafic regulations by some one driving a car that bore the license number oi 
the one withheld by the company, evidently the same car. The company kept 
it from July until the latter part of November, a time when many dealers are 
ready either to announce or distribute their next year’s models. The actions of 
the company that we have mentioned inevitably removed consideration of the 
case from-the realm of contract to tort. It dispenses with a full treatment of 
the matter as a purely contractual obligation. 

[4] 4. Error is assigned on the ground that the court erred in submitting 
to the jury the question of exemplary damages. Section 6307, C. L. 1921, reads: 

“That in all civil actions in which damages shall be assessed by a jury for a 
wrong done to the person, or to personal or real property, and the injury com- 
plained of shall have been attended by circumstances of fraud, malice or insult, 
or a wanton and reckless disregard of the injured party’s rights and feelings, 
such jury may, in addition to actual damages sustained by such party, award 
him reasonable exemplary damages.” 

Plaintiff's pleading and proof brought his case within the purview of the 
above statute, and thus entitled him to exemplary damages. Clark v. Small, 80 
Colo. 227, 229, 250 P. 385. The refusal of the insurance company, by its attorney, 
to release or deliver plaintiff’s car, unless he accepted defendant’s terms of 
settlement, in itself was a wanton and reckless disregard of plaintiff’s rights. 
Defendant’s motion for a new trial and assignment of errors do not raise any 
question as to the amount or excessiveness@of the jury’s award of exemplary 
damages; so this does not require discussion. 

Judgment affirmed. 

Whitford, C. J., and Alter and Campbell, JJ., concur. 


RUNYON v. HA TNA CASUALTY & SURETY CO. 
Court of Appeals of Kentucky. May 10, 1929. 
17 Southwestern Reporter (2d) 206. 

1. INSURANCE—PLAINTIFF SUING ON AUTOMOBILE COLLISION 
POLICY HELD NOT TO HAVE ESTABLISHED OWNERSHIP OF 
INSURED TRUCK ALLEGED TO HAVE BEEN PURCHASED FROM 
GARAGE MAN SELLING IT' FOR REPAIRS (Ky. St. § 2739h2). 

Plaintiff suing on automobile collision policy held not to have established that 
he was owner of insured truck alleged to have been purchased by him from 
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garage man who sold it for repairs, in that it was not shown that garage man 
complied with Ky. St. § 2739h2 by advertising sale. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


2. INSURANCE—EQUITABLE TITLE IS SUFFICIENT TO COMPLY WITH 
UNCONDITIONAL OWNERSHIP REQUIREMENT. 
An equitable title is sufficient to comply with requirement of insurance 
policy as to unconditional ownership. 


(For other cases, see Insurance, Dec. Dig. § 282[2].) 

Appeal from Circuit Court, Pike County. 

Action by Boger Runyon against the AXtna Casualty & Surety Company. 
From a judgment dismissing his petition, the plaintiff appeals. Affirmed. 

G. R. Blackburn, of Stone, for appellant. 

Harman, Francis & Hobson, of Pikeville, for appellee. 


THomMAS, J. On May 28, 1923, one O. E. Hogan, who resided in Lynchburg, 
Va., was the owner of four automobile trucks. On that day he borrowed from 
the First National Bank of Lynchburg, Va., $5,800 and executed his note therefor. 
To secure it, he incumbered, by a duly executed deed of trust in favor of the 
bank, the four trucks, and which deed was acknowledged and immediately put 
to record in the office designated for the purpose by the statutes of that state. 
He later contracted to sell to his brother the four trucks, and the latter in the 
winter of 1923 was using one of them in Pike county, Ky. It became necessary 
to have some repairs made to it, and it was carried to the garage of T. J. Tavlor 
for that purpose. The then owner of the truck did not immediately pay therefor, 
nor did he remove it from the garage for the reason, as appears in the testimony, 
that the mountain roads had become so bad that it was practically impossible to 
carry the truck to West Virginia where its owner resided. The brother, S. P. 
Hogan, to whom O. E. Hogan contracted to sell the truck, died while it was at 
the Taylor garage, and the next information that O. E. Hogan thereafter obtained, 


with reference to the truck, was that it was in the possession of appellant and 
plaintiff below, Boger Runyon, who claimed to have purchased it from Taylor, 
the owner of the garage, in June, 1925 On the 29th day of that month he 
obtained an insurance and indemnity policy from the appellee and defendant 
below, Aitna Casualty & Surety Company, whereby, in consideration of the agreed 


premium and the representations and warranties contained in the application, it 
issued and delivered its policy to plaintiff, subject to the conditions contained 
therein. 

There were two risks covered by the policy. One was that defendant insured 
plaintiff against “direct loss or damage to the automobile described, including 
its operating equipment, if sustained while policy is in force and if caused solely 
by accidental collision with another object, either moving or stationary (excluding, 
however, all loss or damage by fire arising from any cause whatsoever), provided 
that,” etc. The other risk covered indemnity damages resulting from personal 
injury inflicted upon third persons, or sustained by occupants of the truck, as a 
result of mishaps while in use upon ™®"e highway; but this litigation concerns only 
the first-mentioned risk. On August 5, 1925, following the issuing of the policy, 
plaintiff with a friend was driving on the public highway between Stone and 
Pikeville, Ky., and, while descending a hill and circling the mountain on a curve, 
the left forewheel broke and gave way, which caused it, according to plaintiff's 
testimony, to swerve to the right on the outside of the curve and to fall over the 
side of the mountain, and in making its descent it collided with rocks, and, as plain- 
tiff claims, it was totally wrecked. 

He filed this action against defendant in the Pike circuit court, styling his 
pleading as “Petition in equity,” and the case was practiced on that side of the 
docket to final termination. The answer of defendant, among other things, denied 
that plaintiff was the owner of the truck at any time, or that the accident or 
mishap resulting in damage to or destruction of its was produced by such a e il- 
lision as was contemplated by the language of the policy, supra. It also relied 
on a provision in the policy relieving it of liability if and while the insured prop- 
erty was “incumbered by any lien or mortgage.” Proper pleadings made the issues 
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and after proof taken by depositions the cause was submitted to the court and it 
dismissed the petition, to reverse which plaintiff prosecutes this appeal. 

{1, 2] It will be observed that the pleadings present three defenses, which are: 
(1) That plaintiff did not own the property either at the time it was insured or at 
any other time; (2) that it was incumbered at the time the policy was issued, 
and defendant was not informed and had no knowledge of it; and (3) that the 
complained of collision was not one covered by the terms of the policy; but, 
since we have concluded that defense (1) was established by the testimony 
introduced at the trial, it will not be necessary to discuss, determine, or further 
refer to either of the others. 

Plaintiff was the only witness in the case who testified upon the subject of 
his obtention of the title to the truck. He stated that he bought it in June, 
1925, from T. J. Taylor, and agreed to pay him therefor the sum of $275, and 
that he afterwards made some repairs to it that increased its value to $900, 
the amount of the insurance on the risk under which he sought recovery. 
examination in chief he was asked and answered: 

“Q. Where did you get that truck? A. Bought it from T. J. Taylor.” 

That was all he said on that subject in his examination in chief. 
examination he was asked and answered: 

“Q. Under what circumstances did you buy this car or truck? A. What 
do you mean? 


“Q. Was it at a private sale or public sale? A. I bought it from Tom Taylor 
at a private sale.” 


In his 


On cross- 


He was then asked how Taylor got possession or title to the truck, and he 
answered that he did not know. Later on he was asked in substance, how the 
title was transferred from Hogan to Taylor and he answered: “I saw it adver- 
tised for sale in the paper.” But upon being asked who advertised it he stated: 
“I do not know,” nor did he state or know who signed the advertisement that 
he claimed to have seen in the paper, or in what paper he saw it. Neither did 
he state where he was when he saw the advertisement, or that it had any circu- 
lation at all in either the county or vicinity in which the Taylor garage was 
located, nor whether he saw it before or after the alleged or supposed sale by 
Taylor, and if before the sale how long before nor did he attempt to testify as 
to its contents even if it had been shown that the advertisement itself was lost. 
Neither Taylor nor any one connected with his garage was called as a witness, 
and, of course, neither of them testified, and plaintiff’s testimony as embodied 
in his answers above was all the testimony in the case concerning the validity 
of the sale by Taylor, if indeed he made one, but which was not proven. More- 
over, there is no testimony that Taylor bought the truck, and thereby acquired 
title to it, at his sale, if he had one, and the fact of his so purchasing it is 
founded only on surmise or inference from the above testimony of plaintiff alone. 
It is, therefore, manifest that such testimony is so clearly deficient as to be of 
no service or of any material value upon the involved issue. Possibly some of 
the essential but omitted facts referred to might have been inferred, if enough 
of them had been proven to authorize it, but in the absence of any of them 
there is nothing from which an inference may be drawn. 

Conceding, therefore, for the purposes of the case, that the terms of the 
statute were sufficiently complied with so as to create the lien, the section thereof 
(Ky. St. § 2739h2), provided for the enforcement of the lien, prescribes that the 
person to whom the charges are payable shall “first advertise said vehicle for sale 
six days before the sale is made, in some paper of general circulation in the town, 
city or county where the materials were furnished or labor performed on such 
motor vehicle.’ The denial of plaintiff’s title in the answer put in issue that 
fact, and, regardless of the question as to the one upon whom the law casts 
the burden concerning that issue, plaintiff went into a detailed statement of the 
facts and assumed the burden without objection, and it would be a departure 
from correct principles to hold that he successfully met the contested and material 
issue of his ownership of the truck; and the same is true, though only an equit- 
able title is sufficient to comply with the requirement of the policy as to uncondi- 
tional ownership, and which we held was true in the case of London Assurance 
Corporation v. Bailey, 222 Ky. 757, 2 S. W.(2d) 397, since, as we have seen, there 
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was no proof that the sale, if any, made by Taylor was advertised as the statute 

directs. The record, therefore, affirmatively shows that the title to the truck at 

the time plaintiff procured his policy was outstanding in one or the other of the 

Hogans, and, that being true, the petition was properly dismissed, regardless of 

whether the court did so upon that or either or both of the other defenses. 
Wherefore, the judgment is affirmed. 

EDWARDS vy. FIDELITY & CASUALTY CO. OF NEW YORK. (No. 11894.) 

Court of Appeal of Louisiana. Orleans. June 10, 1929. 
123 Southern Reporter 162. 

1. INSURANCE—FAILURE OF ASSURED TO NOTIFY LIABILITY IN- 
SURER OF ACCIDENT DOES NOT DEPRIVE PERSON INJURED OF 
RIGHT OF ACTION AGAINST INSURER; “WITHIN TERMS AND 
LIMITS OF POLICY” (Act No. 253 of 1918, § 1). 


Failure of assured to notify liability insurer of the accident as required by 
policy does not deprive person injured of right of action “within the terms and 
limits of the policy” against insurer given by Act No. 253 of 1918, § 1; those words 
not being intended to include the requirement of notice, but referring only to the 
amount which might be recovered and to other warranties and conditions with 
which person injured could comply. 

(For other cases, see Insurance, Dec, Dig. § 311[1].) 


2. INSURANCE—UNSATISFIED EXECUTION AGAINST ASSURED HELD 
INTENDED BY_LIABILITY POLICY AS PROOF OF ASSURED’S IN- 
SOLVENCY AS CONDITION OF ACTION BY PARTY INJURED 
AGAINST INSURER (Rev. Civ. Code, art. 1985). 


Liability policy providing, if execution on judgment in suit against assured 
covered by the policy be returned unsatisfied, judgment creditor shall have right of 
action against insurer, and that insolvency or bankruptcy of assured shall not re- 
lease insurer, does not require as a condition of action against insurer by party 
injured that there be a judicial declaration of insolvency of assured as well as an 
execution returned unsatisfied, but intends that unsatisfied execution shall be proof 
of the insolvency; actual insolvency within Rev. Civ. Code, art. 1985, rather than 
declared insolvency, being all that is required. 

(For other cases, see Insurance, Dec, Dig. § 591%.) 


3. INSURANCE—JUDGMENT AGAINST ASSURED IS FINAL, RELATIVE 
TO RIGHT OF ACTION UNDER LIABILITY POLICY, AS SOON AS 
THERE IS RIGHT TO EXECUTE IT, NOTWITHSTANDING DEVOLU- 
TIVE APPEAL; “FINAL JUDGMENT.” 

Within liability policy providing that no action shall be brought against insurer 
to recover under it till final judgment shall have been recovered against assured, 
judgment is “final,” as soon as there is a right to execute it against assured, not- 
withstanding a devolutive appeal. 

(For other cases, see Insurance, Dec. Dig. § 61614.) 


Appeal from Civil District Court, Parish of Orleans; Hugh C. Cage, Judge 

Action by R. Lee Edwards against the Fidelity & Casualty Company of New 
York. Judgment for defendant, and plaintiff appeals. Reversed and rendered. 

See, also, 120 So. 881. 

McCloskey & Benedict, or New Orleans, for appellant. 

Thatcher, Browne, Porteous & Myers, of Shreveport, for appellee. 

Janvier, J. Fidelity .& Casualty Company of New York, defendant and ap- 
pellee, issued a policy of automobile liability insurance to T. P. Monahan, Sr., under 
which it agreed to indemnify Monahan against loss resulting from injury to person 
or property caused by his automobile. 

Plaintiff, having been injured by Monahan’s automobile, filed suit and obtained 
judgment against Monahan. As Monahan did not suspensively appeal from this 
judgment, plaintiff caused execution to issue, which execution was returned “nulla 
bona” while the devolutive appeal was still pending in this court. 

After the return of “nulla bona” plaintiff attempted by garnishment proceedings 
to force the present defendent and appellee to pay direct to him the amount due him 
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by Monahan under the judgment. He was unsuccessful in this method of pro- 
cedure, and thereafter, while the devolutive appeal in this suit against Monahan 
was still pending, brought this suit directly against the present defendant, alleging 
that it, as the insurer of Monahan, was liable directly to him by reason of the 
terms of the policy and because of the law of Louisiana, particularly Act 253 of 
1918, section 1 of which reads as follows: 

“Section 1. Be it enacted by the General Assembly of the State of Louisiana, 
That, after the passage of this act, it shall be illegal for any company to issue any 
policy against liability unless it contains a provision to the effect that the insolvency 
or bankruptcy of the assured shall not release the company from the payment of 
damages for injury sustained or loss occasioned during the life of the policy, and, 
in case of such insolvency or bankruptcy, an action may be maintained within the 
terms and limits of the policy by the injured person or his or her heirs, against the 
insurer company.” 

There appears in the policy issued by defendant to Monahan the following sti- 
pulation: 

“The company shall not be liable to pay any loss nor shall any action be brought 
against the company to recover under this policy until a final judgment shall have 
been recovered against the assured in a suit covered hereby. If an execution on a 
judgment recovered in a suit against the assured covered by this policy is returned 
unsatisfied, the judgment creditor shall have a right of action to recover the amount 
of such judgment against the company to the same extent that the assured would 
have had to recover against the company had the assured paid the said judgment; 
but in no event shall the company’s liability exceed the limits expressed in this 
policy. The insolvency or bankruptcy of the assured shall not release the company 
from any payment for which it would otherwise be liable under this policy.” 

The policy also contained a provision to the effect that the assured “agreed 
and bound himself to give immediate written notice of any accident which might 
occur within the terms and conditions of said policy, at the same time giving to 
respondent the ‘fullest information obtainable at the time’ of all the details and 
circumstances of the accident.” 

Defendant resists payment on two grounds: First, that no notice of the 
happening of the accident was received by defendant until eleven months after 
the injury sued for was sustained; and, second, that at the time this suit was 
filed, the judgment in the first suit had not become final nor was the insolvency 
or bankruptcy of the assured proven. 

The trial court held that the terms and conditions of the policy had not been 
complied with, and that, inasmuch as the failure of Monahan to comply with 
those terms and conditions would have prevented him, had he paid the judgment, 
from recovering from his insurer, plaintiff in this suit can have no greater rights 
than had Monahan, and therefore cannot recover directly against Monahan’s 
insurer, although he might have had such right of action had notice been given. 
In other words, that Edwards’ right was lost as a result of Monahan’s neglect. 

[1] If the failure of Monahan to give the insurer notice of the accident 
operates to deprive plaintiff of such rights, as, under the statute and under the 
policy, he would otherwise have had, then the right, which the statute creates 
and which the policy recognizes, is of doubtful value, because the existence of 
that right in one person depends upon the actions of another. 


It is quite evident that, except in very rare cases, the party injured by the 
negligence of another has no knowledge as to whether or not that other is 
insured, and if he has ordinarily no knowledge as to whether there is any insur- 
ance at all, then, clearly, he has no knowledge as to who the insurer may be if 
there is one. It is therefore not within his power to give the notice required by 
the policy and, if notice is essential to his recovery, his right must, as we have 
stated, depend upon the other party. We do not think that such was the 
intention of the legislators. 

It is quite true that Monahan’s failure to give notice to his insurer would 
have prevented his recovery from the insurer, had he himself paid the judgment 
(Dennis Sheen Transfer v. Georgia Casualty Co., 163 La. 969, 113 So. 165), but 
that is because Monahan had so contracted. As between parties to a contract, 
the contract itself is the law of the case. Here, however, the law of the case is 
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not found solely within the four corners of the policy of insurance, but is con- 
tained primarily in the statute to which we have referred. 

We think that it was the purpose of the statute to create, immediately upon 
the happening of the accident, a cause of action in the injured party against the 
insurer, if any, of the party at fault. Of course, the right to present and enforce 
this cause of action is conditioned up the obtaining of a judgment against the 
party at fault and upon unsuccessful efforts to collect that judgment, but these 
are conditions with which it is within the power of the injured party to comply. 
If he cannot comply with them he has only himself to blame. 

But, argues defendant, the statute itself provides that such action as the 
injured party may maintain shall be “within the terms and limits of the policy,” 
and since the policy requires notice, and since no notice was given in this case, 
this action is not brought within the terms and limits of the policy. We think 
that the words “terms and limits of the policy” were not intended to include 
the requirement of notice, but referred only to the amount which might be 
recovered and to those other warranties and conditions with which it was within 
the power of plaintiff to comply. As was said in Rokes vy. Amazon Insurance 
Co., 51 Md. 512, 34 Am. Rep. 323: 

“In regard to the clause in the policy that provides ‘no waiver or modifica- 
tion of any of the terms or conditions of this policy shall be made in any event,’ 
it is sufficient to say that it refers to those conditions and provisions of the 
policy, which enter into and form a part of the contract of insurance, and are 
essential to make it a binding contract between the parties, and which are 
properly designated conditions ;—and that it has no reference to those stipulations 
which are to be performed after a loss has occurred, such as giving notice and 
furnishing proofs of loss.” 

We are told that it works a hardship on the insurer to be called on to defend 
an action of this kind, as he has had no prior knowledge of the accident and is 
not in a position to make a defense. As to the hardship and disadvantage under 
which the insurer labors, and the difficulty under which the injured party finds 
himself, we think that the ends of justice require that the benefit of the doubt 
should be given to the injured party, who is in no way at fault, and whose loss 
was caused entirely by some one else, as against the insurer who has entered 


into the contract with full knowledge of the statute and for a monetary 
consideration. 


[2] The argument that no cause of action exists in the injured party against 
the insurer until, in addition to the unsuccessful attempt to execute the judg- 
ment, there has been a judicial declaration of the insolvency or bankruptcy of 
the assured, does not impress us. Defendant argues that the conditions, insol- 
vency or bankruptcy and an unsatisfied judgment, are both prerequisites, and 
that the insolvency or bankruptcy, although it may in fact exist, is not sufficient 
until there is a judicial recognition thereof. If this were the intention of the 
policy, and if such were permissible under the statute, the injured party, failing 
in his attempt to execute his judgment, would find himself under the necessity 
of instituting an action of involuntary bankruptcy or being able to prove the 
insolvency of the assured, and, as a practical proposition, there would be little 
possibility of his doing either. It is our opinion that the conditions to which we 
have referred were not intended to be cumulative, but that the second, an 
unsatisfied execution, was intended to be, for the purpose of the policy, proof 
of the first, insolvency or bankruptcy. Any other interpretation would, we 
believe, be unreasonable. 

Defendant contends that insolvency must be proven judicially, and in sup- 
port of this contention our attention is called to the following cases: Millaudon 
v. Foucher, 8 La. 582; Harrod v. Burgess, 5 Rob. 449; Denegre v. Milne, 10 La. 
Ann, 324; Seixas v. Bank, 38 La. Ann. 443; Michacl v. Babin, Sheriff, 19 La. Ann. 
197; Abat and Generes et al. v. Penny et al., 19 La. Ann. 289. 

There are recognized in our law two kinds of insolvency, actual insolvency 
and declared insolvency. State National Bank v. N. O. Brewing Association et al., 
49 La. Ann. 943. 

Actual insolvency is all that is necessary in this case. 

R. C. C. art. 1985, provides: “By being in insolvent circumstances is meant, 
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that the whole property and credits are not equal in amount, at a fair appraise- 
ment, to the debts due by the party. And if he, who alleges the insolvency 
shows the amount of debts, it is incumbent on the other party to show property 
to an equal or greater amount. To prove the state of his affairs at the period 
of the contract, the debtor may, at the option of the plaintiff, be examined as 
a witness in the action for annulling the contract.” 

It thus appears that the party who contends that the other is insolvent need 
only show the debts in order to shift the burden to the other, who, in order 
to escape the effects of insolvency, must show property equal to or greater in 
value than the amount of the debts. The judgment itself is a debt which places 
upon Monahan or ‘his insurer, who may wish to escape the effects flowing 
from his insolvency, the burden of proving solvency. Until such proofs is 
offered, insolvency may be presumed. 

[3] Nor do we concur in the view that the judgment, in the first case, was 
not final when this suit was filed. 

That judgment was final in the sense that execution could issue thereon, and 
if such execution, when issued, was returned unsatisfied, the condition precedent 
to the presentation of this cause of action was complied with. If defendant’s 
argument is sound, the result would be that an assured and his insurer, in a 
case where the assured is execution proof, as Monahan evidently was, could 
allow almost a year to elapse without an appeal, during all of which time, the in- 
jured party could not collect his judgment, but during which time he could 
not bring his action against the insurer. At the last moment the assured could 
then take a devolutive appeal, and, during the pendency of that appeal, the in- 
jured party would still be unable to collect his money or to bring his action 
against the insurer. We are convinced that what the statute intended and 
what the policy meant was that the injured party, as soon as he had the right 
to execute the judgment against the assured, and as soon as he was unsuccess- 
ful in the exercise of that right, should have a cause of action against the in- 
surer. 

For these reasons we believe that the lower court was in error in dismiss- 
ing this suit; and 

It is therefore ordered, adjudged, and decreed that the judgment appealed 
from be and it is annulled, avoided, and reversed, and that there now be 
judgment in favor of plaintiff, R. Lee Edwards, and against defendant, Fi- 
delity & Casualty Company of New York, in the full sum of $1,000, with legal 
interest from judicial demand and for all costs. 

Judgment reversed. 


ORNELLAS v. MOYNIHAN (FT. DEARBORN CASUALTY 
UNDERWRITERS OF CHICAGO, Garnishee). (No. 20540.) 
St Louis Court of Appeals. Missouri, May 7, 1929. 
Rehearing Denied May 21, 1929. 
16 Southwestern Reporter (2d) 1007. 
1. INSURANCE--CONTRACT INSURING AGAINST LOSS BY REASON 
OF LIABILITY FOR DAMAGE RENDERED INSURER LIABLE FOR 
AMOUNT OF UNPAID JUDGMENT AGAINST ASSURED. 


Liability policy by which insurance company agreed to indemnify assured 
against any loss by reason of liability “imposed by law upon the assured for damage 
on account of bodily injuries,” suffered by reason of assured’s ownership, or use 
of automobile, held to constitute contract of indemnity against liability for damages, 
and to render insurance company liable to assured for amount of judgment obtained 
against assured for damages, though judgment had not been paid. 

(For other cases, see Insurance, Dec. Dig. § 514.) 


3. INSURANCE—INSURER AGAINST LIABILITY SHOULD NOTIFY AS- 
SURED PROMPTLY OF INTENTION TO WITHDRAW FOR AS- 
SURED’S FAILURE TO DELIVER OVER PETITION. 


If insurer under liability policy wishes to withdraw from case or refuse to 
take further steps in defense thereof because of failure of assured to deliver copy 
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of summons and complaint, it should inform the assured promptly of its intention 

and liberate him to make defense in his own behalf. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

4. INSURANCE—INSURER WHICH FAILED TO HAVE DEFAULT 
JUDGMENT SET ASIDE, OR INFORM ASSURED OF ITS WITH- 
DRAWAL, COULD NOT AVOID LIABILITY POLICY BECAUSE OF 
ASSURED’S FAILURE ‘TO IMMEDIATELY DELIVER OVER PET'!- 
TION. 

Insurer undcr liability policy proceeded against as garnishee by one injured 
through assured’s operation of automobile held not entitled to avoid liability for 
payment of amount of unpaid judgment against assured because of assured’s failure 
promptly to deliver over copy of summons and petition, as required by policy, 
where substituted service was had without assured’s knowledge, and assured prompt- 
ly notified insurer of accident, and insurer failed to notify assured of its with- 
drawal irom case, and failed to make motion to have default judgment set aside, 
though at time it obtained knowledge thereof final judgment had not yet been 
entered. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 

On Motion for Rehearing. 

7. INSURANCE—INSURER’S WAIVER OF FORFEITURE PROVISION 
MAY BE SHOWN UNDER GENERAL ALLEGATION IN PETITION 
THAT ASSURED HAS COMPLIED WITH POLICY’S TERMS. 
Waiver of condition in insurance policy intended to effect. forfeiture need not 

be pleaded, but may be shdéwn under general allegation in petition that assured has 

complied with all terms of policy. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

8. INSURANCE—ESTOPPEL OF LIABILITY INSURER TO ASSERT FOR- 
FEITURE HELD AVAILABLE, THOUGH NOT PLEADED, WHERE 
INSURER’S OWN EVIDENCE SHOWED ESTOPPEL BY FAILURE 
TO NOTIFY ASSURED OF WITHDRAWAL FROM CASE. 

Estoppel of insurer under liability policy to avoid payment of judgment 
against assured because of assured’s failure to promptly deliver over copy of sum- 
mons and petition, where resulting from insurer’s subsequent conduct in failing to 
have default judgment set aside or to notify assured of its withdrawal from case, 
which conduct was shown by its own evidence, held available without being specially 
pleaded. 

(For other cases, see Insurance, Dec. Dig. § 645[3].) 

Appeal from St. Louis Circuit Court; M. Hartmann, Judge. 

“Not to be officially published.” 

Action by Mabel R. Ornellas against Cornelius J. Moynihan, defendant, and 
the Ft. Dearborn Casualty Underwriters of Chicago, garnishee. From an adverse 
judgment, the garnishee appeals. Affirmed. 

\Wilbur C. Schwartz, of St. Louis, for appellant. 

George P. Burliegh and James J. O’Donohoe, both of St. Louis, for respon- 
dent. 

Sutron, C. This is a garnishment proceeding. On November 6, 1925, plaintiff 
obtained judgment against defendant, Cornelius J. Moynihan, for $20,000. Exe- 
cution was issued on this judgment, and the Ft. Dearborn Casualty Under- 
writers of Chicago was summoned as garnishee. The trial of the garnishment 
proceeding, with a jury, resulted in a verdict and judgment in favor of plaintiff 
against the garnishee for $5,732.30, and the garnishee appeals. 

Respondent grounds his right of recovery against the appellant upon a lia- 
bility insurance policy issued by appellant to defendant, Moynihan. By the 
terms of the policy, the appellant agrees to indemnify and insure defendant 
“against any loss by reason of the liability imposed by law upon the assured 
for damage on account of bodily injuries, fatal or nonfatal, accidentally suf- 
fered, or alleged to have been suffered, by any person, or persons, by the rea- 
son of ownership, maintenance or use” of the automobile described in the 
policy, liability being limited to $5,000 for injury to any one person, and total 
liability for injury to more than one person in any one accident to $10,000; 
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and further agrees “to defend in the name and on behalf of the assured any 
suit brought against such assured, to enforce a claim, whether groundless or 
not, for damage suffered or alleged to have been suffered on account of bodily 
injuries or death or the damage to or destruction of property.” 

The policy further provides as follows: 

“Assured shall notify the Underwriters immediately upon the occurrence 
of any accident or loss or claim or suit thereunder, and he shall deliver to said 
Underwriters copies of all documents and papers served upon him, and give 
the fullest information obtainable in the premises. No claim shall be honored 
unless report of accident is made within ten days of its occurrence. Report 
shall be made under oath if required. Assured shall aid said Underwriters in 
effecting settlements, securing information and evidence, the attendance of wit- 
nesses and the procurement of appeals or like proceedings, and he shall not 
voluntarily assume any liability or interfere in any negotiations for settlement, 
or in any legal proceeding, or incur any expense, except at his own cost, without 
the written consent of said Underwriters. * * 

“No suit or action on this policy for the recovery of any claim hereunder shall 
he sustainable in any court of law or equity unless the assured shall have fully 
complied with all the foregoing requirements.” 

The judgment on which the garnishment proceeding is based was recovered for 
damages arising on account of bodily injuries accidentally suffered by respondent 
when struck by the assured’s automobile. The automobile at the time of the acci- 
dent was being driven and operated by the assured. It is conceded that the auto- 
mobile which caused the respondent’s injury is the automobile covered by the 
policy sued on, and that the policy was in force at the time of the accident. Re-. 
spondent was struck by the automobile at the intersection of Grand boulevard and 
Barrett street, in the city of St. Louis, while she was on the street as a pedestrian 
for the purpose of boarding an approaching street car at the usual and customary 
place for street cars to stop and take on passengers. Carl Wehrhahn was struck 
and injured in the same accident. He brought suit for his injuries, and the suit 
was defended by appellant pursuant to the terms of the policy in suit here. 

[1] Appellant assigns error upon the refusal of its demurrer to the evidence. 
In support of this assignment, appellant contends that the policy in suit is a contract 
of indemnity against damages and not a contract of indemnity against liability for 
damages, and that, because the assured has not paid the judgment obtained against 
him, the appellant is not liable under the policy. In Wehrhahn v. Fort Dearborn 
Casualty Underwriters (Mo. App.) 1 S. W.(2d) 242, which case was based upon 
the same policy and grew out of the same accident involved in the present suit, a 
like contention was made by appellant and ruled against it. That case is necessarily 
controlling here, But see, also, State ex rel. Indemnity Co. of America v. Daues 
(Mo. Sup.) 13 S. W.(2d) 1059; Drumm y. Ft. Dearborn Casualty Underwriters 


(Mo. App.) 5 S. W.(2d) 648; Goerss v. Indemnity Co. of America (Mo. App.) 3 
S. W.(2d) 272. 


Appellant makes the further point that its demurrer to the evidence should 
have been given, because the undisputed evidence of both respondent and the ap- 
pellant shows that the assured had failed to deliver to appellant the copy of the 
summons and petition served on him in the original suit, as required by the policy. 
The sheriff’s return to the summons shows that he executed the same on January 
26, 1925, in the city of St. Louis, by leaving a copy of the summons and petition 
for assured at his usual place of abode with a person of his family over the age 
of 15 years. An interlocutory judgment by default was entered on September 11, 
at the June term, 1925. On inquiry as to the amount of damages, on November 6, 
at the October term, 1925, final judgment was entered. At the time of the service 
of the summons and petition, as shown by the sheriff’s return, the assured was in 
Milwaukee, attending a school of civil engineering. His mother, with whom he 
lived in St. Louis, resided at 3951 Evans avenue. He was in St. Louis during 
Christmas, 1924. He returned to Milwaukee the Ist of January, 1925, and remained 
there continuously until the latter part of September, 1925. He testified that he 
never personally received the copy of the summons and petition, and that he did not 
know that suit had been brought against him until October 5, 1925. On that day, 
which was the first day of the October term of court, the assured talked with the 
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appellant’s attorney at his office in St. Louis, and learned from him that a default 
judgment had been entered. The attorney testified that on that day his attention 
was called to the default judgment by his secretary, and that she got the informa- 
tion from the Daily Record; that this was the first knowledge he had that respond- 
ent had brought suit against the assured. He admitted, however, that he had 
known for a long time that respondent was making claim for damages against the 
assured, and that the claim was in the hands of an attorney, who had on a number 
of occasions discussed the case with him, and had informed him that, if settlement 
was not made, he would have to file suit on the claim. He also testified that he 
requested the assured to inquire at his mother’s home for the copy of the sum- 
mons and petition; that the assured returned to his office the next day, and informed 
him that the papers were not at his mother’s home, and that his mother knew nothing 
of them, and said that no such papers had been served on her. Appellant's said 
attorney, who gave assured the information about the default judgment in this 
case, represented the appellant in the Wehrhahn Case, both of which cases were 
at the time pending in the same court, A representative of the appellant from Chi- 
cago was in the office of said attorney on October 5th, and also on October 6, 19235. 
He and the attorney discussed the default judgment with the assured. No com- 
plaint was made to the assured by either the attorney or the Chicago representative 
on account of his failure to deliver the copy of the summons and petition to the 
appellant. No motion was ever made, or steps taken, to have the default judgment 
set aside, though final judgment was not entered for a month after the appellant 
had obtained knowledge that the default had been entered. The assured, on a 
number of occasions prior to the entry of the default judgment, was in the office 
of the appellant in Chicago, and there discussed the respondent’s claim, and also 
the Wehrhahn claim, with appellant’s representative. The assured promptly notified 
the appellant of the accident when it occurred. Appellant knew respondent was 
making claim for damages against the assured on account of her injuries, before 
suit was brought, and that she was threatening suit, and took charge of the 
preparation of the defense of such suit. It also took charge of the defense of 
the Wehrhahn Case, arising out of the same accident, and defended that case 
in the circuit court and also in this court. 

[2-4] The relation between the assured and appellant was highly fiduciary. 
Appellant not only had charge of the defense of the claims against the assured, 
but was in absolute control thereof. It was not only obligated by the policy 
to defend any suit brought against the assured, but had the right to take ex- 
clusive charge and control of such defense. The assured was bound under the 
contract not to interfere in any negotiations for settlement, or in any legal 
proceeding, without the consent of the appellant. When the appellant first 
discovered, according to its evidence that suit had been brought and default 
entered there was still time and opportunity to take steps to interpose a defense 
to the suit. A final judgment remains in the breast of the court only during 
the term at which the judgment was rendered but an interlocutory judgment by 
default remains in the breast of the court until it is made final, and may, for good 
cause shown, be set aside at any time (even at a subsequent term) before the 
damages are assessed, or final judgment is rendered, upon such terms as shall 
be just. Section 1525, R. S. 1919, Dazey v. Laurence, 153 Mo. App. 435, 134 S. W. 
85. Yet the appellant took no steps whatever to get the default judgment in 
this case set aside. If appellant wished to withdraw from the case, or refuse 
to take further steps toward the defense thereof, on account of the failure of 
the assured to deliver to it the copy of the summons and petition, it was its 
plain duty to promptly so inform the assured and liberate him to make such 
defense thereto in his own behalf as he saw fit. But the appellant neither de- 
fended the suit nor allowed the assured to do so himself. Under this state of 
facts, it is manifest that the appellant may not be heard to complain of the 
failure of the assured to deliver to it the copy of the summons and petition, as 
a ground to defeat its liability on the policy. 

It would serve no useful purpose to review other rulings of the court com- 
plained of, since under the undisputed facts the respondent was entitled as a 
matter of law to the judgment recovered against the appellant. 

The commissioner recommends that the judgment be affirmed. 
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Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

The judgment of the circuit court is accordingly affirmed. 

Becker and Nipper, JJ., concur. 

Haid, P. J., not sitting. 

On Motion for Rehearing. 

Sutton, C. [5] Appellant, on motion for rehearing, urges that it was not con- 
ceded that the automobile which caused plaintiff’s injury is the automobile cov- 
ered by the policy sued upon; that such fact was put in issue by a general 
denial, and was not admitted to be true by the appellant; and that the court 
erroneously took this issue of fact from the jury by giving them a peremptory 
instruction to find for the plaintiff. Plaintiff’s evidence showed positively and 
unequivocally that the automobile involved in the accident causing her injury 
was the automobile covered by the policy in suit here. This evidence stands undis- 
puted in the record. There was no suggestion by appellant at the trial that there 
was even a suspicion that the plaintiff’s evidence on this issue was untrue, or that 
the automobile which caused the injury was not the one covered by the policy, but all 
through the trial conducted itself as though this was not a contested fact. Appellant 
at the trial centered its whole defense upon the terms of the policy, contending that it 
was not liable because the policy was an indemnity contract, and the insured had 
not paid the judgment obtained against him, and that the condition of the policy 
requiring insured to deliver to the appellant copies of all documents and papers 
served on him voided the insurance for failure of the insured to deliver to 
appellant a copy of the petition and summons served on him. Moreover, ap 
pellant, having prompt notice from the insured of the accident to plaintiff, took 
charge of the preparation of the defense of the plaintiff’s claim against the 
insured for damages, and treated with plaintiff’s attorney concerning same. 
These acts, shown by appellant’s own evidence, and its defense of Wehrhahn’s 
suit, against the insured for damages for injuries caused by the same accident, 
and the same automobile, as is involved in the present case, which appears to 
be conceded, are so inconsistent with the view that the automobile which caused 
plaintiff’s injury is not the one covered by appellant’s policy as to amount to an 
admission that such automobile is the one covered by such policy. 

Furthermore, when the case came here on appeal, it was briefed and argued 
elaborately by appellant’s counsel, and nowhere in the brief or argument is there 
the faintest suggestion that the court erred in giving the peremptory instruction 
on the ground that plaintiff was entitled to have the jury’s finding on the issue as 
to whether or not the automobile which caused plaintiff’s injury is the one cov- 
ered by the policy in suit. On the contrary, appellant’s only insistence was (1) 
that appellant was not liable because the policy was a contract of indemnity and 
the insured had not paid the judgment against him, and (2) that the undisputed 
evidence of both the plaintiff and appellant showed that the insured had failed 
to comply with the provision of the policy to the effect that the insured should 
deliver to the company copies of all documents and papers served upon him, 
and that, because of this state of the evidence, the court should have declared 
the insurance void as a matter of law, as requested by appellant. And then 
added that surely under the evidence this was at least a question for the jury, 
and that therefore the peremptory instruction to find for plaintiff was erroneous. 
Appellant now insists, for the first time on motion for rehearing, that the identity 
of the automobile insured was a live issue af the trial, and that on that ground 
it was error to give the peremptory instruction for the plaintiff, and, to the end 
that the verdict of a jury may be had on that issue, this court is now asked to 
reverse the judgment and send the case back for a new trial. We think the court 
should decline to do so. 

[6-8] Appellant further urges that the opinion proceeds upon estoppel in pais, 
and that estoppel to be available must be pleaded. It is true, as a general rule, 
estoppel, or waiver, must be pleaded, but this is not so where, as here, the estop- 
pel, or waiver, appears in the case made by the party against whom the es- 
toppel, or waiver, is invoked. Grafeman Dairy Co. v. Northwestern Bank, 315 
Mo. 849, 288 S. W. 359, loc. cit. 368. Moreover, it is uniformly held in this state 
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that the waiver of a condition in an insurance policy intended to effect a for- 
feiture of the insurance need not be pleaded, but may be shown under a general 
allegation in the petition, such as appears in the plaintiff’s denial here, that the 
insured has complied with all the conditions of the policy. Okey v. State In- 
surance Co., 29 Mo. App. 105; Maddox v. German Insurance Co., 39 Mo. App. 
198; McCullough v. Phoenix Insurance Co., 113 Mo. 606, 21 S. W. 207; Block vy. 
United States Fidelity & Guaranty Co., 316 Mo. 278, 290 S. W. 429. In the Block 
Case our Supreme Court en banc said: “It has long been the established and 
well-recognized practice in this state, in suits upon insurance policies, to admit 
proof of waiver without requiring the waiver relied upon to be alleged in the 
pleadings; such proof having always been admitted under an allegation of per- 
formance of the terms of the policy by the assured.” 

[9] Estoppel, or waiver, is not always a question for the jury Where it 
conclusively appears, as here, in the case made by the party against whom the 
estoppel, or waiver, is invoked, it becomes a question for the court, and a finding 
of the jury is superfluous A more flagrant violation of the duty owed by ap- 
pellant to the insured under its contract with him, and its relation to him, or con- 
duct in its dealings with him more inconsistent with the position it now takes, 
than is concealed by the evidence in this case, could hardly be imagined. 

We think the motion for rehearing should be overruled. The commissioner 
so recommends. 

Per Curiam. The foregoing opinion of Sutton, C., is adopted as the opinion 
of the court. 

Appellant’s motion for rehearing is accordingly overruled. 

Becker and Nipper, JJ., concur. 

Haid, P. J., not sitting. 


GEITNER v. UNITED STATES FIDELITY & GUARANTY CO. 
Court of Appeals of New York. June 11, 1929. 
167 Northeastern Reporter 222. 


INSURANCE—INDEMNITY INSURER OF COPARTNERSHIP HELD NOT 
LIABLE TO INJURED PERSON RECOVERING JUDGMENT AGAINST 
PARTNERS INDIVIDUALLY AND ON WHICH EXECUTION WAS 
RETURNED UNSATISFIED (INSURANCE LAW, § 109). 

Where complaint, in action in which judgment was recovered by plaintiff 
against H. and R. for damages growing out of automobile accident, alleged that 
automobile was being operated by H. on behalf of defendant R., such allegation did 
not import a partnership use of the automobile by H. at time of accident, and 
plaintiff could therefore not recover against indemnity insurer on policy insuring 
H. and R. as copartners, under Insurance Law (Consol. Laws,-c, 28) § 109, pro- 
viding that injured person may sue insurer if execution against assured is returned 
unsatisfied because of insolvency or bankruptcy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


Appeal from Supreme Court, Appellate Division, Fourth Department. 

Action by Elsa B. Geitner against the United States Fidelity & Guaranty Com- 
pany. From a judgment of the Appellate Division (225 App. Div. 451, 233 N. Y. S. 
378) reversing as a matter of law a judgment of the Trial Term directed by the 
court in favor of plaintiff, a jury being waived, and dismissing the complaint, plain- 
tiff appeals. Affirmed. 

Lafay C. Wilkie, of Buffalo, for appellant. 

S. H. Millener, of Buffalo, for respondent. 

Per CurtaM. The insurance policy sued on insures Charles Harms and Paul 
F. Rehberg as a copartnership. 

The complaint, in the action in which judgment was recovered by plaintiff 
against Harms & Rehberg, does not allege a cause of action against the defendants 
as partners. It alleges that the automobile was being operated by the defendant 
Harms for and on behalf of the defendant Rehberg. This allegation does not im- 
port a partnership use of the automobile by the defendant Harms at the time of 
the accident. The policy protects Harms & Rehberg for loss by reason of auto- 
mobile accidents for which their partnership is liable and protects them to that 
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extent individually as members of the firm but not otherwise. Hartigan v. Cas-— 
ualty Co. of America, 227 N. Y. 175, 124 N. E. 789. As no judgment has been ob- 
tained against the insured on a partnership liability, the plaintiff may not recover 
under Insurance Law (Consol. Laws, ch. 28) § 109. 

We deem it unnecessary to decide whether execution may be levied on the 
partnership property on a judgment recovered against all the partners jointly on 
a nonpartnership debt or liability. Section 51, subd. 2 (c) of the Partnership Law 
(Consol. Laws, c. 39) provides merely that a partner’s interest (not the interest of 
all the partners) in specific partnership property is not subject to attachment or 
execution, except on a claim against the partnership. Cf. Davis v. Delaware & H. 
Canal Co., 109 N. Y. 47, 15 N. E. 873, 4 Am. St. Rep. 418. 

The judgment should be affirmed, with costs. 

Cardozo, C. J., and Pound, Crane, Lehman, Kellogg, and O’Brien, JJ., concur. 

Hubbs, J., not sitting. 

Judgment affirmed. 


GULLO v. COMMERCIAL CASUALTY INS. CO. 
Supreme Court, Appellate Division, Fourth Department. June 27, 1929. 
235 New York Supplement 584. 


1. INSURANCE—PROOF OF APPOINTMENT OF FEDERAL COURT RE- 
CEIVERS HELD SUFFICIENT PROOF INSOLVENCY WAS CAUSE 
OF RETURNING UNSATISFIED EXECUTION IN NEGLIGENCE AC- 
TION AGAINST INSURED (INSURANCE LAW, § 109). 


Proof that receivers had been appointed for corporate insured by federal 
court, on insured’s consent, by judgment reciting that insured was then unable to 
discharge its matured and maturing obligations, that it was to best interest of 
creditors and stockholders that receivers be appointed, authorizing receivers to 
convert property into money to be distributed among creditors and stockholders, 
and enjoining suits against corporation by creditors, held sufficient to establish in- 
sured’s insolvency, and that execution on judgment against insured in automobile 
negligence action was returned unsatisfied because of such insolvency, within li- 
ability policy provision required by Insurance Law, § 109, authorizing action by 
judgment creditor against liability insurer in such a case, in view of Debtor and 
Creditor Law, § 271. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


2, INSURANCE—WRITTEN NOTICE TO LIABILITY INSURER ON 


MARCH 3 OF AUTOMOBILE COLLISION ON FEBRUARY 18 WAS 
NOT “IMMEDIATE.” 


Where automobile collision between plaintiff’s automobile and insured’s truck 
occurred February 18, 1922, written notice of accident given by insured to insurer 
on March 3 was not the “immediate” written notice required by liability insurance 
policy. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 


3. INSURANCE—WHERE PLAINTIFF, SUING INSOLVENT’S LIABIL- 
ITY INSURER, SOUGHT TO EXCUSE DELAY IN GIVING NOTICE 
OF ACCIDENT ON GROUND OF WAIVER, INSTRUCTIONS THAT 


WAIVER WAS NOT INVOLVED REQUIRED REVERSAL (INSUR- 
ANCE LAW, § 109). 


In action for damages arising out of automobile collision against liability in- 
surer, under Insurance Law, § 109, on ground of insured’s insolvency, by reason of 
which execution against insured was returned unsatisfied, in which plaintiff sought 
to excuse insured’s failure to give required immediate written notice of accident to 
insurer on ground of waiver, trial court’s instructions that question of waiver did 
not enter into question, and that it was a question of fact whether circumstances 
were such that there was reasonable notice, held to require reversal. 

(For other cases, see Insurance, Dec. Dig. § 669[9].) 


Appeal from Supreme Court, Erie County. 
Action by Andrew Gullo against the Commercial Casualty Insurance Company. 
From a judgment for plaintiff for $1,403.44 damages and costs, and from an order 
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denying defendant’s motion for a new trial, defendant appeals. Reversed on the 
law and facts, and new trial granted. 

Argued before Sears, P. J., and Crouch, Taylor, Thompson, and Crosby, JJ. 

Frank Gibbons, of Buffalo, for appellant. 

Ambrose W. Connelly, of Buffalo, for respondent. 

Sears, P. J. On February 18, 1922, a collision occurred between an automobile 
owned and driven by the plaintiff and a truck owned by the Eastern Oil Refining 
Company, a corporation, and driven by one of its employees. The plaintiff brought 
action against the Eastern Oil Refining Company to recover damages for injuries 
to person and property received in this collision, recovered judgment, and issued 
execution thereon to the sheriff. This execution was returned unsatisfied. The 
Eastern Oil Refining Company at the time of the accident was insured by the de- 
fendant in an amount greater than the plaintiff's judgment against it against loss 
and expenses resulting from claims upon it for damages on account of bodily in- 
jury or property loss suffered by reason of the ownership, maintenance, or use of 
the automobile involved in the collision. The policy of insurance written by the 
defendant contained the clause required by section 109 of the Insurance Law as 
follows: 

“C. Insolvency or bankruptcy of assured. The insolvency or bankruptcy of 
the assured shall not release the company from payment of damages for injuries 
sustained or loss occasioned during the life of the policy and in case execution 
against the assured is returned unsatisfied in an action brought by the injured, or 
his or her personal representatives in case death results from the accident, because 
of such insolvency or bankruptcy then an action may be maintained by the injured 
person or his or her personal representatives against this company under the 
terms of this policy for the amount of the judgment in the said action not exceed- 
ing the amount of this policy.” 

The plaintiff's judgment against the defendant in this action rests on this 
clause. The policy also contained the following: 

“D. Reporting accidents, loss and claims. Upon the occurrence of an accident 
or loss covered by this policy the assured shall give immediate written notice 
thereof with the fullest information obtainable at the time to the company or its 
duly authorized agent. If a claim for damages is made upon the assured on ac- 
count of such accident, the assured shall give like notice thereof with full par- 


ticulars. The assured shall at all times render to the company all cooperation and 
assistance in its power.” 


{1] The appellant contends, as to the first-quoted clause, that although an ex- 
ecution against the Eastern Oil Refining Company was returned unsatisfied there 
was a failure on the part of the plaintiff to show that the execution was returned 
unsatisfied because of the insolvency or bankruptcy of the oil company. On this 
point the record shows that, about 18 months previous to the recovery of the 
plaintiff's judgment against the Oil Company, receivers of that company had been 
appointed by the United States District Court for the Western District of New 
York, upon the company’s consent. The judgment of the United States District 
Court appointing such receivers, which was introduced in evidence by the plaintiff, 
contains a recital that the Eastern Oil Refining Company was then presently unable 
to meet and discharge its obligations which had then already matured, and those 
which were maturing, and that it was to the best interest and advantage of creditors 
and stockholders that a receiver be appointed, The receivers by the judgment 
were authorized to take- possession of all the property of the Eastern Oil Refining 
Company, to conserve the same, and to convert the property into money to be dis- 
tributed among the creditors and stockholders, and the judgment further enjoined 
and restrained all persons and creditors from suing, instituting actions, levying 
executions upon, or securing judgments, attachments, intermeddling with, or taking 
possession of any property of the defendant, except to file a petition in bankruptcy. 


Although the judgment is not printed in full in the record, it is apparently the fa- 
miliar judgment in a conservation action. 


The record contains no other proof of insolvency or bankruptcy of the de- 
fendant, or of the reasons for the return of the execution unsatisfied. The learned 
trial court left to the jury the question of the insolvency of the oil company and 
gave instructions that the jury might consider the judgment of the United States 
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District Court as bearing upon that question. This was excepted to. Counsel for 
the defendant also requested the court to instruct the jury that, if the execution is- 
sued upon the plaintiff's judgment against the oil company was returned by the 
sheriff unsatisfied by reason of the injunction issued by the United States court, 
it was not by reason of insolvency within the meaning of clause C of the policy 
above quoted, or within the meaning of the statute. Insurance Law, § 109. To this 
the court ultimately replied: 

Counsel for defendant “wants me to instruct the jury that, if the judgment 
(sic) was returned unsatisfied because there was a restraining act to satisfy the 
judgment, that was not proof of insolvency. That is true. * * * They may consider 
the fact that the judgment was returned unsatisfied as bearing upon the question of 
insolvency. * * * He is raising the question that, if it [the judgment] was not paid 
on account of this enjoining order, that is not evidence of insolvency. That is 
true.” 

In this peculiar state of the record we have reached the conclusion that there 
was sufficient proof of insolvency, which was not controverted. The judgment of 
the United States District Court, entered upon the oil company’s consent, was upon 
its admission that the oil company was unable to meet and discharge its ob- 
ligations then already matured and those which were maturing. Insolvency 
is described in section 271 of the Debtor and Creditor Law as follows: “A person 
is insolvent when the present fair salable value of his assets is less than the amount 
that will be required to pay his probable liability on his existing debts as they 
become absolute and matured.” While the recital of the federal judgment is not 
in the exact language of our statute, yet we find it to be its reasonable equivalent. 
Whether or not the provision of the Debtor and Creditor Law just quoted is 
strictly applicable, it furnishes a definition which we find satisfactory in deter- 
mining what is meant by the term “insolvency” in the policy and in section 109 of 
the Insurance Law. The injunction was part of the federal judgment, based on in- 
solvency. The return of the execution unsatisfied, even if occasioned by the in- 
junction, was because of a judgment based on insolvency, which is the same as a 
return unsatisfied because of insolvency. Although we do not agree with the 
exact view of the trial court in this matter, we reach the conclusion that the de- 
fendant was not aggrieved by the charge in this respect. 

[2, 3] The defendant also contends that the insured oil company breached con- 
dition D of the policy above quoted. The record shows that the assistant treasurer 
of the Eastern Oil Refining Company, on February 20, 1922,,two days after the 
accident (the intervening day being Sunday), called the local agency of the de- 
fendant on the telephone and talked over the telephone with some person whom he 
could not identify at the time of the trial, but who, he said, according to his recol- 
lection was one of the heads of the agency. The assistant treasurer then reported 
the accident in detail over the telephone to this unknown person as clearly as he 
c a reported also that it had been impossible to get the name of the person in- 
volved in the accident—that is, the name of the plaintiff; that such person had not 
come to the police station that morning as he had promised. The person in the 
agency speaking over the telephone then told the officer of the oil company to make 
a report in writing as quickly as he could, as soon as the oil company could as- 
certain the injured man’s name and his address and the extent of his injuries. 
The oil company did not learn the plaintiff's name and address until the 2d day of 
March, on which day written notice was sent to the defendant’s local agency, and 
was received there on March 3d. 


Defendant’s counsel contended at the trial that this delay in giving written no- 
tice constituted a breach by the insured of condition D; and called the court’s at- 
tention to the fact, as he stated it, that the policy “forbids a waiver except when a 
waiver is indorsed by certain officers.” The court said: “The question of waiver 
does not enter into it. It is a question of fact as to whether the circumstances 
were such that there was a reasonable notice.” The court submitted to the jury 
as questions of fact whether the telephone conversation took place, and whether 
the conversation of the officer of the oil company was with a person in the de- 
fendant’s agency who was accustomed to transact business with the oil company 
in reference to accidents, was somebody who had authority to listen to a conver- 
sation and act for the company, and the court instructed the jury that, if such 
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a conversation took place under such circumstances with sich a person, then it 
was for the jury to determine whether there was a sufficient reason upon which an 
ordinary business man would act and delay sending the notice until such further 
information was obtained. The court explicitly charged the jury that, if no such 
conversation occurred, but that there was simply a delay from the 18th day of 
February to March 3d, without any reason for delay in sending the notice, then 
the jury could not find for the plaintiff. 

We agree with the trial court that the written notice given on March 3d, in 
the absence of such conversation, would not be immediate. The proffered excuse for 
the delay is waiver (Weatherwax v. Royal Indemnity Co., 250 N. Y. 281, 165 N. 
F. 293), and yet the trial court expressly excluded from consideration the policy 
provisions relating to waiver to which counsel referred. Under these circumstances 
the instructions cannot fairly be sustained on the basis of waiver, and we conclude 
that the defendant’s contention of breach of condition in respect to immediate 
written notice, as the record now stands, was made out. For these reasons, the 
judgment and order should be reversed on the law and the facts, and a new trial 
granted, with costs to the appellant to abide the event. 

Judgment and order reversed on the law and facts, and a new trial granted, 
with costs to the appellant to abide the event. All concur; Taylor, J., on the fur- 


ther ground that as matter of law no waiver could be based upon the telephone 
conversation. 


STRANSKY v. KOUSEK et al. 
Supreme Court of Wisconsin. April 30, 1929. 
225 Northwestern Reporter 401. 

3. INSURANCE—INSURER, MADE DEFENDANT IN ACTION AGAINST 
INSURED ARISING FROM AUTOMOBILE ACCIDENT, COULD NO'1 
BE HELD LIABLE WHERE ACTION AGAINST INSURED WAS DIS- 
MISSED. 

In action against insured and insurer for personal injuries arising from 
automobile accident, where action against insured was dismissed, insurer could 
not be held liable, in view of provision in policy that liability was limited to 
indemnifying assured against damages assessed by law. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 


4. INSURANCE—LAW PERMITTING INSURER TO BE MADE PARTY 

DEFENDANT DOES NOT CREATE LIABILITY, NOR CONFER RIGHT 

OF ACTION WHERE NONE EXISTS UNDER POLICY (St. 1927, § 85.25) 

St. 1927, § 85.25, permitting insurance company to be made party defendant 
in cases where policy creates liability against insurer, does not create liability, nor 
confer right of action where none exists under terms of policy itself. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from a judgment of the Municipal Court for Racine County; E. R. 
Burgess, Judge. Affirmed. 

Action by John Stransky, as administrator of the estate of Anna Pilger, 
against Fred Kousek and the Central Surety Insurance Corporation begun 
Ferbuary 23, 1928, to recover for the death of Anna Pilger caused by being 
struck by an automobile owned by the defendant Kousek. From a judgment 
for the defendants entered June 15, 1928, the plaintiff appealed. 

The automobile which caused the death was being driven at the time of 
the accident by a son of the defendant Kousek, who was driving the car for his 
own pleasure, and not on any business for his father, the owner of the car. The 
action was therefore dismissed as to the father, the defendant Kousek. The 
jury found the son guilty of negligence, which was the proximate cause of the 
death. It also found that the deceased was not guilty of contributory negligence. 
The court changed the answer as to contributory negligence and dismissed the 
action. 

L. D. Potter, of Racine, for appellant. 

Hoyt, Bender, McIntyre & Hoyt, of Milwaukee, for respondents. 

Srevens, J. [1] 1. The policy provided that no action should be maintained 
against the defendant insurance carrier, except to recover “loss .resulting from 
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damages assessed by law against the assured.” The insurance company was made 
a party defendant and defended the actions without pleading this provision 
of the policy in abatement. Approximately four months after the final judg- 
ment was entered in the action, the defendant company was permitted to amend 
its answer, so as to plead this provision in the policy. By failing to plead in 
abatement and by answering and defending on the merits, the defendant company 
effectually waived its right to plead this provision of its policy in abatement of 
the action. 

[2] 2. The action was properly dismissed against the owner of the car. 
“The so-called ‘family doctrine,’ as applied to the use of an automobile, adopted 
in some states, does not obtain here, and the father is not responsible for the 
negligent operation of his automobile by his minor child merely because of the re- 
lationship existing between them, but liability must be predicated on the prin- 
ciples of agency.” Papke v. Haerle, 189 Wis. 156, 158, 207 N. W. 261, 262. The 
proof established the fact that the son at the time of the accident was not prose- 
cuting his father’s business or acting as his agent. 

[3] 3. The plaintiff had no right to maintain this action against the de- 
fendant insurance company. Liability under the policy was limited to indemni- 
fying “the assured against loss resulting from damages assessed by law against 
the assured on account of bodily injuries, including death at any time resulting 
therefrom” caused by accident due to the operation of the automobile described 
in the policy. The policy further provided that “the indemnity herein provided 
shall extend also to any person or persons riding in or legally operating any 
of the automobiles described in the schedule. * * * The unqualified term 
‘assured,’ wherever used in this policy, shall include in each instance any person 
* * * entitled to indemnity” under the provisions of this policy. 

These provisions might render the defendant insurance corporation liable 
if a judgment had been recovered against the son, but it is clear that they do 
not render the defendant corporation liable in this action against the father, 
because the action has been dismissed as to the father, and the liability of the 
insurance carrier under this policy is limited to indemnifying the assured “against 
loss resulting from damages assessed by laws.” 

[4] The insurance corporation was made a party to this action under the 
provisions of section 85.25 of the Statutes. That statute imposes no liability 
where none exists under the contracts of insurance. “Section 85.25, Stats., does 
not give the plaintiff a right of action against the insurance company. This is 
a remedial statute, which does not create a liability, or confer any right of action 
where none exists under the terms of the policy itself. The only effect of the 
statute is to permit the insurance company to be made a party defendant in 
those cases where the policy creates a liability against the insurance carrier.” 
Bro v. Standard Accident Ins. Co, 194 Wis. 293, 295, 296, 215 N. W. 431, 432. 

Judgment affirmed. 

Fowler, J., took no part. 
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CASUALTY 


BERG v. ASSOCIATED EMPLOYERS’ RECIPROCAL et al. (No. 5060.) 
Supreme Court of Idaho. March 22, 1929. 
On Rehearing, July 31, 1929. 
279 Pacific Reporter 627. 

1. INSURANCE—FAILURE OF CORPORATION TO FORWARD PROCESS 
AS REQUIRED BY CONTRACT CANNOT BE EXCUSED BECAUSE 
SERVICE WAS MADE ON COUNTY AUDITOR PURSUANT TO STA- 
TUTE (C. S. § 6676). 

Failure of corporation to comply with terms of indemnity contract requiring 
it to forward all process, pleadings, and papers of any kind relating to all claims 
and proceedings, to attorney for indemnitor, cannot be excused because of fact 
that service was made on county auditor of county in which corporation had its 
principal place of business, in accordance with C. S. § 6676, for reason that all 
the officers of corporation had left the state. 

(For other cases, see Insurance, Dec. Dig. § 539[6].) 


2. INSURANCE—INSURED- MUST EXERCISE ORDINARY CARE IN AC- 
QUIRING KNOWLEDGE OF CLAIM OR PROCEEDING IN ORDER TO 
PROMPTLY NOTIFY INSURER AS REQUIRED BY POLICY. 

Insured has duty of exercising ordinary care in acquiring knowledge in order 
that insurer may be promptly notified in accordance with requirement of policy 
for presentation of information relating to claim or proceeding against insured. 

(For other cases, see Insurance, Dec. Dig. § 539[1].) 

3. INSURANCE—SUBSTANTIAL COMPLIANCE WITH PROVISIONS OF 
INDEMNITY CONTRACT RELATING TO FURNISHING OF INFOR- 
MATION IS CONDITION PRECEDENT TO MAINTENANCE OF AC- 
TION THEREON. 

Reasonable or substantial compliance with provisions of contract of indemnity 
relating to the furnishing of information to insurer of all claims or proceedings 
against insured is a condition precedent to the maintenance of any action under 
such contract. 


(For other cases, see Insurance, Dec. Dig. § 612[2].) 
Wm. E. Lee, J., dissenting. 
Appeal from District Court, Kootenai County; Charles L. Heitman, Judge. 


Action on contract of indemnity by E. H. Berg, receiver for the Modern 
Box Manufacturing Company, against the Associated Employers’ Reciprocal and 
another. Judgment for plaintiff, and defendants appeal. Reversed, with direc- 
tions. 


Robert H. Elder and Ralph S. Nelson, both of Coeur d’Alene, for appellants. 

Ezra R. Whitla, of Coeur d’Alene, for respondent. 

Bunce, C. J. Louis E. Blandy was injured, on January 22, 1918, while in the 
employ of the Modern Box Manufacturing Company ‘I'he box company pre- 
viously had entered into a contract with the Illinois Indemnity Exchange under 
‘the terms of which the exchange agreed to indemnify the box company “against 
legal liability up to the amounts set forth in the attached schedule for damages 
by reason of bodily injuries accidentally sustained * * * which may be suffered 
or alleged to have been suffered by any employee or employees of the assured. 
* * *” The following clause was also contained in the contract: 

“Provided, always, that the indemnity herein provided for is and shall be 
subject to the following conditions: 

“2. Upon the occurrence of any contingency covered by this contract, th« 
assured shall give immediate written notice thereof to the attorney, and shall 
forward to the attorney forthwith after receipt thereof, every written communica- 
cation, or information as to any verbal communication, and every process, plead- 
ing and paper of any kind relating to any and all claims and proceedings.” 

Blandy instituted an action against the box company, in the district court 
of the Eighth judicial district, claiming damages on account of his injuries. At 
this time all the officers of the box company had left the state of Idaho, and 
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summons was served upon the auditor of the county in which the box company 
had its principal place of business, as authorized by C. S. § 6676. After default 
of the box company, judgment was entered in favor of Blandy, which was paid 
with money borrowed by the receiver for the box company, as authorized by 
the court. Sometime thereafter motions were made to set aside the judgment 
obtained by Blandy and to vacate an order appointing a receiver for the box 
company. These motions were granted, but upon appeal to this court were 
reversed. Blandy v. Modern Box Mfg. Co., 40 Idaho, 356, 232 P. 1095. The 
present action was commenced by the receiver for the box company to recover 
over from appellants under the indemnity contract on account of the judgment 
recovered by Blandy After trial of the cause to court and jury, verdict was 
returned in favor of the receiver, and the insurers have prosecuted this appeal 
from the judgment entered on the verdict. 

[1-3] As we view the case, the court erred in the denial of appellants’ motion 
for nonsuit, made at the conclusion of respondent’s introduction of evidence, and 
renewed after all the evidence had been presented. As bearing on a compliance 
by the insured with the provisions of the indemnity contract set out above, it is 
sufficiently established by the record that the Illinois Indemnity Exchange had 
notice of the injuries sustained by Blandy, but not of the pendency of his action 
against the box company. There was no compliance by the box company with 
the provision regarding the forwarding to the attorney of “every process, plead- 
ing and paper of any kind relating to any and all claims and proceedings”; that 
is to say, the summons and complaint in the action of Blandy against the Mod- 
ern Box Manufacturing Company were not forwarded to the attorney for the 
insurer as required under the terms of the indemnity contract, and it had no 
notice whatever of the pendency of that action. And while it appears that the 
process served upon the county auditor was not forwarded by the latter to any 
of the officers of the box company, the service as made upon the auditor was 
valid and effectual as to the box company, and failure by it to comply with the 
terms of the indemnity contract in regard to forwarding all process, pleadings, 
etc, to the attorney for the indemnitor, cannot be excused by reason of none 
of its officers receiving personal service. C. S. § 6676, provides that, when the 
president, secretary, cashier, or managing agent of a domestic corporation are 
absent from the state, service of summons in a suit against the corporation may 
be made by delivering a copy of the summons and copy of the complaint to the 
auditor of the county in which the principal place of business of such corporation 
is located, in the manner and “with the same effect as though such service had 
been made upon any of the above officers or agents of such company;” and 
though the statute makes it the duty of such auditor to forward a copy of any 
such summons so served on him to such corporation at its principal place of 
business in such county, it provides in this respect that “no failure on the part 
of such auditor to mail such copy of summons shall affect the validity of the 
service thereof.” There can be no question, therefore, but that the Modern Box 
Manufacturing Company must be held to have received service of summons to 
all intents and purposes. The statute makes the county auditor its agent for 
the service of summons upon it when its officers are absent from the state, and 
the corporation is charged with the knowledge of its agent in such circumstances, 
and likewise chargeable with the neglect to forward the process, pleadings, etc., 
to the attorney for the indemnitor. 3 British Ruling Cases, 730; Woolverton 
v. Fidelity & C. Co., 190 N. Y. 41, 82 N. E. 745, 16 L. R. A. (N. S.) 400. This is 
not, therefore, a case calling for the application of the principle that ignor- 
ance by the insured of a claim or proceeding against it will excuse delay in pre- 
sentation to the insurer of the information required under the terms of the 
policy or contract. Under such circumstances it is incumbent upon the insured 
to exercise ordinary care in acquiring knowledge, in order that the insurer may 
© promptly notified. Heller v. Standard Accident Ins. Co., 118 Ohio St. 237, 160 
N. E. 707, affirming same case in Ohio Court of Appeals, 27 Ohio App. 405, 161 
N. E. 360; Woolverton v. Fidelity & C. Co., supra; Mandell v. Fidelity & Cas. 
Co., 170 Mass. 173, 49 N. E. 110, 64 Am. St. Rep. 291; 7 Cooley's Briefs on Ins. 
(2d Ed.) 6087. If this were relevant, it would follow that the withdrawal from 
the state of all of the officers of the box company upon whom service of process 
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might be had, as a result of which they could not be served with summons in the 
Blandy action, constituted a want of exercise of due diligence and ordinary care 
required in such cases. See authorities cited, supra. It will be noted that many 
of the authorities indicating that delay in serving notice upon the insurer may 
be excused in some circumstances go no further than to say that strict compli- 
ance with the requirement may be excused. In the instant case there was not 
only delay in giving notice to the insurer of the pendancy of the action against 
the box company, by the forwarding of the process, pleadings, etc., but the in- 
surer had no knowledge whatever of that action having been instituted until 
after Blandy had obtained judgment against the box company, and it was of 
course, entirely prevented from making timely or any defense to that action, as 
was its right. Blandy’s action against the box company was commenced Janu- 
ary 22, 1918, he recovered judgment against it May 13, 1918, and the first knowl- 
edge the indemnitor had of the action was in August, 1918. At least a reasonable 
or substantial compliance with the provisions of the contract relating to the fur- 
nishing of the information therein required is a condition precedent to the main- 
tenance of any action under a contract of the kind involved. Nat. Paper Box 
Co. v. Aitna Life Ins. Co., 170 Mo. App. 361, 156 S. W. 740, 743; 7 Cooley’s Briefs 
on Insurance (2d Ed.) 6078, 6079, and cases cited; 14 R. C. L. 47; Easton v. Boston 
Inv. Co., 51 Cal. App. 246, 196 P. 796; Jefferson Realty Co. v. Employers’ Lia- 
bility Assur. Corp., 149 Ky. 741, 149 S. W. 1011. As stated in Union Cent., etc., Co. 
v. U. S. Fidelity Co., 99 Md. 423, 58 A. 437, 105 Am. St. Rep. 313: “The liability 
of an indemnitor is measured by the contract into which he enters, and it is 
never enlarged by mere construction to include a term specifically excluded. In- 
asmuch as an indemnitor’s liability is one dependent wholly upon contract it 
would be anomalous to hold that he is answerable under conditions directly con- 
trary to the express stipulations of his undertaking. When he covenants to be 
bound provided certain antecedent conditions are complied with by the party 
indemnified, in the very nature of things, if those conditions are not fulfilled his 
liability never becomes fixed. This is so elementary that we do not pause to cite 
authority to support it.” 

From what has been said, it follows that the judgment must be reversed, 
and it is so ordered, with directions to the trial court to dismiss the action. Costs 
awarded to appellants. 

Givens, J., and Hartson, District Judge, concur. 

Wm. E. Lee, J., dissents. 

On Rehearing. 

Bunce, C. J. Application for rehearing having been timely filed, and granted, 
the cause was reargued. We have again carefully examined the record, and 
find no reason for reaching a conclusion different from that of the original opin- 
ion. 

[4] Strictly speaking, there cannot be personal service of process, upon a 
corporation, for the corporate entity is incapable of service other than through 
persons representative of it, and it is of no moment, therefore, whether the ser- 
vice be called substituted, constructive, or personal. Service upon the corpora- 
tion: defendant in the manner made herein and as provided by C. S. § 6676, subd. 
1, “has the same effect as personal service, and gives the court jurisdiction the 
same as personal service.’ Brooks v. Orchard Land Co., Limited, 21 Idaho, 
212, 121 P. 101. It is conceded by respondent, and there is no disputing the 
fact, that service of process upon the county auditor in the action instituted 
by Blandy against the Modern Box Manufacturing Company, a corporation, was 
binding upon the corporation. In making such service it was necessary that a 
copy of the summons and copy of the complaint be left with the county auditor, 
so that he actually received the same on behalf of the corporation, as the statute 
plainly declares. 


The residence of a corporation is fixed in the state where it is chartered, 
and, unlike a natural person, it cannot change its domicile at will. Thus, when 
a domestic corporation sees fit to remove its officers from the state, the statute 
designates a person to act for it in the receipt of process in actions filed against 
it, with the same binding force and effect as though such process had been 
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delivered to any of the officers of the corporation enumerated in the statute; 
and in such circumstances the corporation is estopped, upon the soundest prin- 
ciples of law and morals, to say that it has not received such process, The law 
deduces the receipt of process by the corporation, conclusively and indispu- 
tably. If it were otherwise, it would be an easy matter for a corporation to en- 
joy the rights and privileges granted in its charter and at the same time be 
immune from obligations of any kind whatsoever. 

The statute clearly makes the county auditor the agent of the corporation 
to receive process in cases of this kind, and we cannot logically arrive at any 
other conclusion than that, by delivery thereof to him, the corporation is deemed 
conclusively to have received the same. The fact that the box company was 
unable to. comply with the terms of the indemnity contract was due solely to 
its own act, consciously undertaken. 

Givens, T. Bailey Lee, and Varian, JJ., concur. 

Wm. E. Lee, J., (dissenting). The insurance company insured the box 
company against legal liability for damages accidentally sustained by its em- 
ployees, and obligated itself to defend all actions arising from such injuries 
at its own cost and expense. The box company was required on its part, among 
a lot of other things, to give immediate notice of injuries and forward to the 
attorney for the insurance company “* * * forthwith after receipt thereof 
* * *” every process, pleading, and paper of any kind, etc., relating to all 
claims and proceedings. Notice of the injury was given the insurance company, 
but it did not receive from the box company any process or pleading in the ac- 
tion. Because service was had on the county auditor, and the box company did 
not forward the process and papers served on the county auditor to the insur- 
ance company, the majority holds that the insurance company is relieved of the 
obligation of its contract, despite the fact that the box company never actually 
received any process, pleading, etc. With this, I do not agree. Service on the 
county auditor is not the same as the receipt of the summons by the box com- 
pany, and the receipt of the summons by the auditor did not constitute the re- 
ceipt of the summons by the company. The box company, never having recived 
the summons, has not violated that provision of the policy requiring it to for- 
ward “* * * forthwith after receipt thereof * * *” every process, pleading, etc. 
Not one of the authorities cited in the majority opinion bears on the identical 
question. 


HANDLEMAN v. UNITED STATES FIDELITY & GUARANTY CO. 
(No. 20744.) 
St. Louis Court of Appeals. Missouri. June 21, 1929. 
18 Southwestern Reporter 532. 

1. INSURANCE—PROVISION THAT POLICY SHOULD APPLY ONLY 
BURDEN TO PROVE OTHER INSURANCE HAD BEEN SO EXHAUS- 
TED, AS CONDITION PRECEDENT. 

Provision in burglary insurance policy that the policy involved only excess 
and not contributing insurance, and should apply only after all other insurance on 
the property “shall have been exhausted in the payment of claims to the full amount 
of the expressed limits of such other insurance,” held valid and enforceable. 

(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—INSURED, IN SUIT ON POLICY REQUIRING EXHAUS- 
TION OF OTHER INSURANCE IN PAYMENT OF CLAIMS, HAD 
BURDEN TO PROVE OTHER INSURANCE HAD BEEN SO EXHAUS- 
TED, AS CONDITION PRECEDENT. 

Insured, in suit on burglary policy, containing provision that policy should not 
apply until all other insurance on the property should have been exhausted in the 
payment of claims to the full amount of expressed limits of such other insurance, 
had burden of proof to show that insurance taken with another company had been 
exhausted in payment of claims to the full amount thereof as condition precedent 
to recovery on policy of the defendant company. 


(For other cases, see Insurance, Dec. Dig. § 646[8].) 
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4. INSURANCE—SETTLEMENT UNDER PRIMARY POLICY OF CLAIMS 
EQUALLING AMOUNT OF POLICY PERMITS RECOVERY ON SEC- 
ONDARY POLICY MADE APPLICABLE ONLY WHERE PRIMARY 
INSURANCE IS EXHAUSTED IN PAYMENT OF CLAIMS. 

Insured’s compromise of claim for loss under primary policy in settlement in 
full of liability thereunder, where loss was in amount equal to full limit of policy, 
pe rmits recovery of excess insurance which applies only after primary insurance 
“shall have been exhausted in the payment of claims to the full amount of the 
expressed limits of such other insurance.” 

(For other cases, see Insurance, Dec. Dig. § 504.) 


Appeal from St. Louis Circuit Court; Claude O. Pearcy, Judge. 

Action by Julius Handleman, doing business as the Improved Sponging & 
Examining Company, against the United States Fidelity & Guaranty Company. 
Judgment for plaintiff, and defendant appeals. Reversed and remanded. 

Casper S. Yost, Jr., and Hensley, Allen & Marsalek, all of St. Louis, for ap- 
pellant. 


L. B. Sher and Abbott, Fauntleroy, Cullen & Edwards, all of St. Louis, for 
respondent. 

Becker, J. Plaintiff's action is based upon a policy of burglary insurance is- 
sued by defendant company. The trial resulted in a verdict and judgment in 
plaintiff’s favor for $1,224.91, the full amount set up in plaintiff's petition as 
plaintiff's loss under the policy, $557.31 interest, $1 damages for vexatious delay 
and $300 as attorneys’ fees, making a total of $2,083.22. After unavailing motion 
for new trial, defendant appeals. 

Plaintiff conducted a business of sponging and measuring cloth for manufac- 
turers. The character of the business was such that at all times he had on hand 
bolts of goods belonging to various customers, and he carried insurance against 
the theft thereof, being insured in the sum of $3,000 under policy issued by the 
Fidelity & Deposit Company of Maryland, and a policy of the defendant for “ex- 
cess and not contributing insurance” in the sum of $7,000 for loss by burglary, 
which said policy is the one herein sued on, and carries the following indorsements, 
which are the subject of consideration of this appeal: 

“In consideration of the reduced premium charged for the policy to which this 
endorsement is attached, such policy is issued and accepted: 

‘1. As excess and not contributing insurance and shall apply and cover only 
after al! other insurance herein referred to shall have been exhausted in the pay- 
ment of claims to the full amount of the expressed limits of such other insurance. 

‘2. Upon the further condition, that, if the assured shall fail to carry other in- 
surance against loss or damage of the kind covered hereby in the amount of at 
least three thousand dollars ($3000) at all times, while the policy to which this 


endorsement as attached is in force, then the insurance hereunder shall be nul! 
and: void, * *" 


On June 5, 1920, when both mentioned policies were in effect, plaintiff suffered 
a loss by burglary in the alleged sum of $4,224.91. It is admitted that plaintiff no- 
tified defendant in this case of his alleged loss in the sum of $4,269.89, and de- 
manded of defendant $1,269.89, and that the defendant refused to pay. As to the 
policy issued by the Fidelity & Deposit Company of Maryland, all that appears from 
the record in this case is that plaintiff, on cross-examination, admitted that a photo- 
static copy of an alleged original receipt produced at the trial by the defendant was 
‘a correct copy of the receipt executed by plaintiff at the time plaintiff settled his 
suit against the Fidelity & Deposit Company of Maryland, and that the date on 
which plaintiff settled his said suit was June 10, 1927. However when defendant 
later om offered the receipt in evidence, the objection of counsel for defendant to 
its introduction was sustained, so that the basis of the suit on the terms of the 
settlement made by plaintiff with the Fidelity & Deposit Company of Maryland 
nowhere appears. In other words, this record is barren of any evidence as to 
whether or not the insurance held by plaintiff in the Fidelity & Deposit Company 
of Maryland had “been exhausted in the payment of claims to the full amount of 
the expressed limits thereof.” 


In this state of the record it is here argued that the action of the trial court 





Cas.] | Handleman v. United States Fidelity & Guaranty Co. 1007 


in overruling defendant’s demurrer offered at the close of the case is error pre- 
judicial to the rights of the defendant, In support of this contention, appellant 
argues that, since plaintiff failed to prove that the said policy issued by the Fi- 
delity & Deposit Company of Maryland had been “exhausted in the payment of 
claims to the full amount of the expressed limits” thereof, plaintiff failed to make 
out a case showing any liability under the terms of the policy of defendant herein 
sued on. After due consideration, we have concluded the point is well taken. 

[1, 2] It is our view, and we so rule, that under the terms of the policy the 
burden of proof was on plaintiff to show that insurance in the Fidelity & Deposit 
Company of Maryland had been “exhausted in the payment of claims to the full 
amount,” $3,000 “the expressed limits” thereof, as a condition precedent to li- 
ability on the part of the defendant company on the policy herein sued on. In this 
connection we note that plaintiff, in his second amended petition upon which the 
case went to trial, among other things specifically alleges that plaintiff was insured 
in the sum of $3,000 under a policy issued by the Fidelity & Deposit Company of 
Maryland; that said policy was in full force and effect when his said loss occurred; 
that his total loss is $4,224.91; that the said Fidelity & Deposit Company of Mary- 
land is liable to him for the sum of $3,000 and interest, and the defendant is li- 
able to him for the excess of his loss, to wit, $1,224.91, and that said Fidelity & De- 
posit Company of Maryland has not paid the sum of $3, 000 and interest, and plain- 
tif was compelled to sue said company, and he has sued it and said suit is now 
pending against said company; and that plaintiff was compelled to and has sued 
both companies in order to recover what is justly due him from each of them; 
that immediately after the burglary “he gave notice of said loss to defendant and 
delivered to said defendant a particular account of said loss together with certain 
proofs of the same as required by the terms of said policy, and thereafter made 
claim of defendant for $1,224.91, his loss under said policy, and demanded of de- 
fendant payment thereof, and defendant then and there disclaimed all liability 
under said policy and vexatiously refused to pay same; and that the plaintiff has 
performed all the conditions on his part to be done and performed by the terms of 
said policy.” 

The defendant’s answer admits the issuance of the policy and notice given by 
plaintiff of an alleged loss of $4,262.89, and a demand for $1,269,89, and that pay- 
ment has not been made to plaintiff of the amount so demanded, but denies an in- 
debtedness to plaintiff in the sum of $1,269.89, or any other sum, or that it has 
vexatiously refused to pay, or has wrongfully disclaimed liability, and denies that 
“under the terms of said policy, and the application therefor, all of which con- 
stituted the contract between plaintiff and this defendant, it ever became obligated 
in any manner whatever upon said policy or contract,” and denies “liability of any 

d or character ever accrued against the defendant upon said policy,” and then 
as a further defense sets up that there was attached to and a part of the policy 
herein sued on the “conditions” which we have enumerated, supra; and avers the 
tact to be that, at the time of the alleged loss, plaintiff held a policy of insurance 
in full force and effect in the sum of $3,000 in the Fidelity & Deposit Company of 
Maryland covering the first $3,000 of any alleged loss sustained by the plaintiff, 
and states that the expressed limits of said policy, to wit, $3,000, and no part there- 
of has been exhausted in the payment of this alleged loss, but to the contrary it has 
heen adjudicated that the plaintiff herein could not recover anything from the said 
‘idelity & Deposit Company of Maryland on account of this alleged loss. 

To this second amended answer of the defendant, plaintiff filed a reply, denying 
each and every allegation therein contained. The pleadings thus made an issue 
upon the question of whether the said policy issued by the Fidelity & Deposit Com- 


pany of Maryland “had been exhausted in the payment of claims to the full amount 
of the expressed limits thereof.” 


\n examination of the record discloses that plaintiff, despite the pleadings as 
set Out above, insisted upon trying his case below upon the theory that, even though 
defendant’s policy is for excess noncontributing insurance, it is not subject to the 
limitations pleaded. The court adopted this theory of the case over objection of 
defendant, as appears from a reading of plaintiff’s instruction numbered 1, which 
covers the entire case and directs a verdict. The said instruction is based upon a 
predicate for liability that, if the jury find the value of the goods taken from 
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plaintiff's store by burglary exceeds $3,000, they will return a verdict for plaintiff 
and assess the amount of his recovery on the policy at such sum as they believe 
equals the fair cash value of the property in excess of $3,000, if any, taken from 
plaintiff’s store at the time of the burglary, if they find there was a burglary, not 
exceeding, however, the amount claimed in the petition, to wit, $1,224.91. 

[3] This theory of the case, in our view, is not in accordance with the law. 
The policy sued on was issued and accepted subject to the express provision that 
it should recover and apply only after the prior $3,000 policy was exhausted in the 
payment of caims to the full amount of the expressed limits thereof, and, in om 
view, this provision is a condition precedent. Its terms are plain and unambiguous, 
and must be enforced as written, And this is true, though quite often the courts 
have gone far in the scope of judicial interpretation in aid: of an insured. While 
it is the duty of courts in proper cases to construe the contracts of the parties, 
yet they have no power to construct a new contract for them, nor is the reason 
which moved the parties to write the contract as they did material. State ex rel. 

. Trimble, 297 Mo. 659, 249, S. W. 902, loc. cit. 905; State ex rel. v. Ellison, 269 
Mo. 410, 190 S. W. 879; Bothmann v. Met. Life Ins. Co. (Mo. App.) 231 S. W. 
1007, loc. cit. 1011, Ransford v. Nat’l Prot. Ins. Ass’n (Mo. App.) 16S. W. (2d) 663. 

We have not been cited any cases in this state which deal directly on the point 
in question, nor has our own investigation disclosed any, yet there is a case which 
by analogy tends to support our ruling that the provision in question in this policy, 
which requires that the primary insurance must be exhausted before liability at- 
taches to the excess policy, is legal and enforceable, and defeats an action on the 
excess policy until such condition is fulfilled. Wilson Co. v. Hartford Fire Ins. 
*o., 300 Mo, 1, loc. cit. 54, 254 S. W. 266 

In the Wilson Company Case, supra, our Supreme Court construed a policy 
containing a somewhat similar provision as that under discussion here. It appears 
in that case that the Hartford Fire Insurance Company had issued a policy to the 
Kansas City Live Stock Exchange protecting members of the exchange and others 
against loss by fire to live stock that might be located on the premises of the ex- 
change. The provision in that policy provided that “it is specifically understood 
and agreed that if there be any specific insurance on the live stock as above des- 
cribed, then this policy shall apply only after such specific insurance is exhausted.” 
Wilson Company, plaintiff, brought suit against the Hartford Company to recover 
for the loss by fire of certain live stock included within the terms of this policy. 
One of the defenses set up by the insurance company, defendant, was that Wilson 
Company, at the time of the fire, held a policy issued by the Globe & Rutgers 
Fire Insurance Company covering the live stock destroyed in the fire for a sutff- 
cient amount to pay the loss. 

One of the terms of the Globe & Rutgers policy was as follows: “It is also 
specifically understood and agreed that this insurance shall be considered surplus 
insurance where any specific insurance exists on any of the property hereby in- 
sured, and this insurance shall not apply or contribute until the amount collect- 
able from all such specific insurance shall have been exhausted.” Our Supreme 
Court held that the Globe & Rutgers policy was a blanket or floating policy, 
and that the policy of the defendant was specific in its description of the property 
insured, and held that, since there could be no recovery upon the Globe & Rutgers 
blanket policy until the insurance of the Hartford Company had been exhausted, 
the existence of the blanket policy was no defense to the suit, the court using the 
following language: “Appellant’s policy constitutes specific insurance. ‘The Globe 
& Rutgers policy does not. Therefore until the insurance contracted to be paid in 
the former is exhausted, the latter can have no application in so far as it may 
effect the binding force or manner of payment of the appellant’s obligation.” 


[4] It may be well to state, however, that, though we rule that the provision 
in the policy requiring that the specific insurance be exhausted in the payment 01 
claims to the full amount of the expressed limits thereof is a valid provision in 
the nature of a condition precedent to any liability thereunder, yet we cannot agree 
with the contention of the appellant that under said clause plaintiff, as one of the 
predicates for liability on the part of the defendant, must prove that he has actually 
collected $3,000 in cash, the full face of the primary policy of insurance. Such sug- 
gested construction is harsh and unreasonable, and particularly so in light of the 
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fact that to so hold would be of no rational advantage to the insurer. Such con- 
dition is complied with when the insured proves that claims aggregating the full 
amount of the specific policy have been settled thereunder and full liability of the 
insurer discharged. As was ruled in the case of Zeig v. Mass. Bonding & Ins. Co. 
(Cc. C. A.) 23 F.(2d) 665, in construing an identical provision in an insurance 
policy, “there is no need of interpreting the word ‘payment’ as only relating to pay- 
ment in cash. It often is used as meaning the satisfaction of a claim by compromise, 
or in other ways. To render the policy in suit applicable, claims had to be and 
were satisfied and paid to the full limit of the primary policies. Only such portion 
of the loss as exceeded, not the cast settlement, but the limits of these policies, is 
covered by the excess policy.” 

If, therefore, plaintiff (as may well be the case, as is made to appear from the 
photostatic copy of a receipt given by plaintiff in the settlement of his claim 
against the Fidelity & Deposit Company of Maryland, which receipt, however, 
though offered on the part of the defendant was not permitted in evidence) can 
show that he compromised his claim for an alleged loss in an amount equal to the 
full expressed limit, under said primary policy against the Fidelity & Deposit 
Company of Maryland, and that such compromise was a settlement ‘in full of any 
and all liability on the part of said company under said policy, and left no further 
insurance therein in effect, then plaintiff must be held to have fully met such said 
condition precedent. 

In light of the construction of the provision in the policy as above set out, it 
follows that the plaintiff failed to make out a case under the policy, and that the 
demurrer offered at the close of the case should have been sustained. 

The judgment is accordingly reversed, and the cause remanded. 

Haid, P. J., and Nipper, J., concur. 


RUSHING v. COMMERCIAL CASUALTY INS. CO. 
Court of Appeals of New York. July 11, 1929. 
167 Northeastern Reporter 450. 

1. INSURANCE—BURDEN OF PROVING EXCUSE OR EXPLANATION 
OF DELAY IN GIVING NOTICE OF ACCIDENT FOR 22 DAYS AFTER 
ACCIDENT RESTED ON INSURED 
Where policy indemnifying-householder against claims for damages required 

that insured give immediate notice on occurrence of an accident, but insured 

withheld notice of accident for 22 days, burden of proving excuse for or explana- 
tion of delay rested on insured. 

(For other cases, see Insurance, Dec. Dig. § 646[9].) 

2. INSURANCE—ONE RECOVERING JUDGMENT AGAINST INSURED 
FOR INJURIES STOOD_IN SHOES OF INSURED AND MUST ABIDE 
BY HIS CASE WHEN SUING ON POLICY. 

Judgment creditor recovering judgment against insured for injuries stood 
in shoes of insured and must abide by his case, when suing on policy indemni- 
fying insured against claims for damages. 

(For other cases, see Insurance, Dec. Dig. § 311{[1].) 

3. INSURANCE—COMPROMISE BETWEEN INSURED AND INSURER 
DID NOT DIVEST INSURED’S JUDGMENT’ CREDITOR OF RIGHTS 
PREVIOUSLY ACCRUED. 

Compromise between householder insured against claims for damages and 
insurer was unavailing to divest judgment creditor of insurer of her rights pre- 
viously accrued. 

(For other cases, see Insurance, Dec. Dig. § 579.) 

4. INSURANCE—WHERE POLICY REQUIRED IMMEDIATE NOTICE OF 
ACCIDENT, UNEXPLAINED DELAY OF 22 DAYS WAS BAR TO RE- 
COVERY. 

Where policy indemnifying householder against claims for damages required 
immediate notice of accident, delay of 22 days in giving notice was bar to-re- 
covery unless and until there should be explanation and excuse. 

(For other cases, see Insurance, Dec. Dig. § 539[3].) 
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Appeal from Supreme Court, Appellate Division, First Department. 

Action by Marjorie G. Rushing against the Commercial Casualty Insurance 
Company. From a judgment of the Appellate Division (225 App. Div. 49, 232 
N. Y. S. 255) in favor of plaintiff after the submission of a controversy upon an 
agreed statement of facts under Civil Practice Act, § 546, defendant appeals by 
permission. Judgment reversed, and submission dismissed without prejudice. — 

Daniel Mungall, of New York City, for appellant. 

Irwin L. Tappen, of Paterson, N. J., for respondent. 

Carvozo, C. J. In a controversy submitted to the Appellate Division upon an 
agreed statement of facts, the plaintiff seeks to charge the defendant with lia- 
bility under Insurance Law (Cons. Laws, ch. 28) § 109. 

The defendant issued to a householder its poticy of insurance indemnifying 
against claims for damages. A condition of the policy is that, “upon the occur- 
rence of an accident” covered thereby, “the assured shall give immediate notice, 
with the fullest information obtainable at the time, to the company or its duly 
authorized agent.” Plaintiff was injured on October 6, 1920, by falling on the 
stairs in the house belonging to the assured. She brought action later for her 
damages. The assured waited till October 28, a space of 22 days following the 
accident, before giving notice to the insurer in compliance with the policy. There 
was prompt disclaimer of liability, followed by a compromise. The assured con- 
sented on his part that because of the dilatory notice the insurer be relieved of 
liability to him for any judgment to be rendered. The insurer bound itself to 
defend without cost to the assured the action then pending for the recovery 
of damages. In the action thus defended plaintiff had a judgment which is still 
unpaid after return of execution. The question is whether the insurer may be 
held under the statute. 

[1-3] In the absence of explanation or excuse, a notice of an accident with- 
held for 22 days is not the immediate notice called for by the policy. There 
may, indeed, be circumstances, such as absence from the state or lack of knowl- 
edge of the accident, that will explain or excuse the delay and show it to be 
reasonable. Greenwich Bank v. Hartford Fire Ins. Co. of Hartford, Conn., 250 
N. Y. 116, 164 N. E. 876; Solomon y. Continental Fire Ins. Co., 160 N. Y. 595, 55 
N. E. 279, 46 L. R. A. 682, 73 Am. St. Rep. 707. If so, the burden of going forward 
with the proof and supplying the data necessary. to repel the adverse inference 
must rest on the assured. The consequence will be the same whether the condi- 
tion be classified as precedent or subsequent, its inclusion under the one head 
or the other being dependent on the wording of the policy. Black Co. v. London 
Guarantee & Accident Co., 190 App. Div. 218, 221, 180 N. Y. S. 74, affirmed 232 
N. Y. 535, 134 N. E. 561. If precedent, the assured must prove compliance, whic! 
includes, of course, excuse or explanation for delay that would otherwise be 
unreasonable. If subsequent, he must still prove compliance after a defense suf- 
ficient unless rebutted has been proved by the insurer. The plaintiff, the judg- 
ment creditor, stands in the shoes of the assured, and must abide by his case 
when suing on the policy. Coleman vy. New Amsterdam Casualty Co., 247 N. Y. 
271, 160 N. E. 367. She is not, indeed, affected by the compromise, which was un 
availing to divest her of rights previously accrued. She is chargeable like the 
assured, however, with the breach of conditions on which liability depended. 

[4, 5] The delay in respect of notice is thus a bar to a recovery unless and 
until there shall be explanation and excuse. The submission does not tell us 
whether explanation or excuse is possible. Its silence and obscurity permit, if 
they do not require, a dismissal without prejudice rather than a judgment on 
the merits. Civil Practice Act, § 548; Marx v. Brogan, 188 N. Y. 431, 81 N. E. 
231, 11 Ann. Cas. 145. 

We agree with the Appellate Division that the defendant has failed to make 
out its contention that the assured forfeited the policy by failing to use reasonable 
efforts to co-operate with the insurer in resistance to the claim. 

The judgment should be reversed, with costs in this court, and the submis- 
sion dismissed without prejudice to a new submission or a new action. 

Pound, Crane, Lehman, Kellogg, O’Brien, and Hubbs, JJ., concur. 

Judgment reversed, etc. 





Mandelthord et al v. Union Indemnity Co. 


MANDELTHORD et al. v. UNION INDEMNITY CO. 
Court of Appeals of Ohio, Cuyahoga County. Sept. 17, 1928. 
167 Northeastern Reporter 480. 

1. INSURANCE—IF SINGLE SHEET FURNISHED ACCURATE INFORMA- 
TION FROM WHICH LOSS COULD BE DETERMINED, IT WOULD 
AUTHORIZE RECOVERY UNDER BURGLARY POLICY REQUIR- 
ING KEEPING OF BOOKS AND ACCOUNTS. 

If single sheet of paper purporting to constitute record of insured’s busi- 
ness furnished accurate information by which his loss could be determined, fact 
that it was not in form of a book would not defeat insured’s right to recover 
for loss under burglary and robbery policy providing that company should not 
be liable for any loss unless books and accounts are kept by assured and loss 
can be accurately determined therefrom by company. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

2. INSURANCE—SINGLE SHEET FAILING TO DISCLOSE PROPERTY 
ON HAND HELD INSUFFICIENT AS “BOOKS AND ACCOUNTS” RE- 
QUIRED TO BE KEPT BY BURGLARY POLICY. 

Single sheet of paper, purporting to constitute accounts of insured’s business, 
held not to comply with provision of robbery and burglary policy that company 
shall not be liable for any loss unless books and accounts are kept by assured, 
and loss can be accurately determined therefrom by company, where it was so 
vague and indefinite as to property which insured had on hand at time of rob- 
bery and which they claimed was stolen that it was impossible accurately or 
otherwise to determine amount of loss. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

3. INSURANCE—INSURED’S ORAL TESTIMONY COULD NOT TAKE 
PLACE OF BUVUKS REQUIRED TO BE KEPT BY BUNKGLARY POL- 
iCY: 

Oral testimony of insured could not take place of books and accounts re- 
qured by robbery and burglary policy provision that company should not be 
hable for loss unless books and accounts are kept by assured and loss can be 
accurately determined therefrom. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

4, INSURANCE—BURGLARY POLICY PROVISION RELIEVING INSUR- 
ER FROM LIABILITY, IF ASSURED FAILS TO KEEP ACCURATE 
ACCOUNTS, HELD REASONABLE, AND FAILURE TO COMPLY 
THEREWITH PRECLUDED RECOVERY (Gen. Code, § 9391). 

Provision of burglary and robbery insurance policy that company shall not 
be liable for any loss unless books and accounts are kept by assured and loss 
can be accurately determined therefrom by company /e// reasonable and valid, 
and failure to comply with such requirement was matcrial to the risk under 
Gen. Code, § 9391, and therefore precluded recovery on policy. 

(For other cases, see Insurance, Dec. Dig. § 335[3].) 

Action by Isaac Mandelthord and others against the Union Indemnity 
Company. Judgment for defendant, and plaintiffs bring error. Affirmed. 

Siegel & Siegel, of Cleveland, for plaintiffs in error. 

_ A. E. Sweigert and Leighley, Halle, Haber & Berick, all of Cleveland, 

tor defendant in error. 

SULLIVAN, P. J. The plaintiff Isaac Mandelthord brought an action against 
the Union Indemnity Company for the recovery of $1,000 alleged to be due 
upon what is known as a “burglary and robbery policy,” and the claim was made 
that on March 26, 1927, plaintiff had been robbed of an amount in excess of 
that named in the policy. The answer of defendant raised two grounds of af- 
firmative defense: First, that the plaintiff had willfully given a false answer to 
a question set forth in schedule 11 of the policy to the effect that assured had 
not sustained any similar loss within the last five years, whereas it was averred 
that as a matter of fact such a loss had been sustained within a period of two 
years; second, that the insured violated section 6 (d) of the special agreement 
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contained in the policy, from which we quote as follows: “The company shall 
not be liable for any loss unless books and accounts are kept by the assured 
and the loss can be accurately determined therefrom by the company” 

A verdict for defendant was directed upon motion of defendant, the ground 
given being the violation of the clause relating to books and accounts above 
quoted. Therefore the question arises, “Did the court commit prejudicial error 
by directing a verdict for the defendant, because of the failure to comply with 
the provisions of this clause?” 

[1, 2] Evidence was offered in the way of an exhibit, consisting of a single 
sheet of paper written on both sides by plaintiff, which plaintiff claims, through 
able counsel, is a sufficient fulfillment of the requirement that plaintiff shall 
keep books and accounts which accurately determine the property on hand and 
the loss arising because of the robbery. 

We have examined the sheet of paper, and the evidence of the plaintiff in 
connection therewith, and have come to the conclusion that the account is so 
vague and indefinite as to the property which plaintiffs had on hand at the time 
of the robbery, and which they claim was stolen, that it is impossible, accurately 
or otherwise, to determine the amount of the loss under the policy. It is ad- 
mitted that this sheet of paper is the only written evidence presented that in 
any manner attempts to conform to that clause in the policy which requires the 
keeping of books and accounts so that an accurate determination may be made 
of the property on hand and the property stolen. 

If the contents of the exhibit in question furnished: accurate information, 
by which the loss could be determined, it is our judgment that the fact that the 
exhibit is a sheet of paper, instead of a book, would not be sufficient to defeat 
the policy. We think that the conditions of the policy would then have been 
practically fulfilled, but the exhibit has no such character, and, from the evi- 
dence of plaintiff, bearing upon the exhibit, it is clear that he himself was not 
able to determine from the exhibit itself, with the accuracy required by the pro- 
visions of the policy, the loss of the nine diamonds in question. 

We think that the authority laid down in Scottish Union & National Ins. Co. 
v. Cornett Bros., 42 Okl. 645, 142 P. 315, is law applicable to the state of the 
record herein: “As stated above a provision in a policy requiring the keeping of 
hooks and inventories ts essentially a greater benefit to the insured than to the 
insurer, Should he comply with such provisions and keep his accounts and books 
and inventories straight and correct so as to be able at any time after sustaining a 
lors by fire to show exactly what his loss consisted of, there would be no excuse 
for insurance companies denying liability, and we believe in such cases none 
would be offered. To sustain or uphold such flagrant disregard of the material 
provisicns of an insurance policy, and after such disregard allow the insured to 
come in.o court and recover upon proof of loss made from scraps of memory and 
memoranda, and inventories picked up hither and thither, would be to impose an 
unjust burden upon those who insure m good faith and faithfully endeavor to 
comply with the provisions of their policies.” 

[3] In the absence of books and accounts required by the policy, we turn 
to the evidence of plaintiff, and it is impossible to reach any conclusion other than 
that the oral testimony fails to furnish the information required as to the loss sus- 
tained. As to the competency of the evidence we have sericus doubts. Certainly 
it cannot take the place of the books required by the clause in the policy, and, if 
the evidence is not competent, and the exhibit above discussed is not of sufficient 
accuracy, then we think it follows that Home Ins. Co. of New York v. Williams 
(C. C. A.) 227 F. 171, applies, from which we quote, at page 176, as follows: “The 
iron safe clause obligated the insured to keep such a set of books as would enable 
the insurer to determine from the books and papers submitted to him with reason 
able certainty the stock of goods on hand at the time of the fire without recourse 
fo oral testimony, except as to the method of keeping said books. No particular 
method of bookkeeping is required, but the books must themselves furnish the in- 
formation with reasonable certainty, unaided by oral testimony, except as above in- 
dicated. * * * Outside evidence may be received, the surrounding circumstances 
the subject-matter, * * * the method of keeping the books, and the evidence ol 
expert bookkeepers to explain the entries found in the books and as to what the 
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books themselves show. But such oral testimony cannot be received to supply 
omissions in said books.” 

[4] We do not think there is anything unreasonable in the requirement of 
such a clause in what is known as a “theft policy,” because the property is of a 
shifting nature, and it is impossible, except by an accurate system of bookkeeping, 
to determine the amount of stock on hand each day and the amount constantly 
disappearing under the exigencies of trade. 

We think the law governing this case, upon this point, is found in Phoenix 
Ins. Co. v. Sherman, 110 Va, 435, 438, 66 S. E. 81, 83: “There is nothing unreason— 
able in the requirements of the ‘iron safe clause’ found in every policy of insurance 
issued on a shifting stock of merchandise. Under that clause the insurer has a 
right to such a compliance with its terms as will inform him during the life of 
the policy, fairly and intelligently, as to the stock of merchandise carried by the 
insured, and, in case of loss by fire, as to the stock of merchandise burned and the 
fair cash value thereof; and it is no hardship upon the insured to comply with 
this requirement of his policy. Any other rule would open wide the doors for 
he perpetration of frauds and the grossest impositions upon insurers.” 

This rule instead of being a hardship on the insured is a benefit, and more so 
to him than the insurer, because a compliance with the rule keeps him accurately 
posted on the amount he is entitled to recover whenever there is a loss of his 
property under the terms of the policy. 

When a system of books is established, furnishing the accuracy required, it 
would indeed be hazardous for the insurance company to deny liability, and the 
probability is that under the frowning proof of accurate books and accounts no 
denial of liability would be projected by the company to defeat a recovery under 
the policy. Such books and accounts accurately kept are a pronouncement of the 
good faith of the insured, and unless this be done an unjust burden would be im- 
posed upon the insurance company, because it would be at the mercy of the mem- 
ory or the bad motive of those who seek to recover upon policies of this character. 
This doctrine is established in Scottish Union & National Ins. Co. v. Cornett Bros., 
supra. 

The plaintiff in error quotes section 9391, General Code, where it is said that 
the insurance company may not avail itself of certain defenses, such as misrepre- 
sentations and failure to comply with the conditions of the policy. This statute 
reads as follows: “Sec. 9391. No answer to any interrogatory made by an appli- 
cant, in his or her application for a policy, shall bar the right to recover upon any 
pol'cy issued thereon, or be used in evidence upon any trial to recover upon such 
nolicy, unless it be clearly proved that such answer is wilfully false, was fraudu- 
lently made, that it is material, and induced the company to issue the policy, and 
that but for such answer the policy would not have been issued; and, also the 
agent or company had no knowledge of the falsity or fraud of such answer.” 

We think the record in the case is sufficient to show that the absence of the 
ooks and accounts is material, and there is no conclusion that can be drawn from 
the record than that the company would not have insured the plaintiff, had it known 
that he would not comply with that clause in the policy requiring books and ac- 
counts qf an accurate nature to be kept in order to determine the loss, and it is 

ious that this is so, for the insurance company would not imperil itself by en- 

ng to nay losses on insurance policies without any accurate data except such 
epended upon the memory of the insured. This is especially true when, coupled 

a bad memory, there might be an impure motive. There is no evidence in 

‘ase, however, of impure motives, and the defendant relies solely upon a failure 

monly with the conditions of the policy with reference to books and accounts. 

Holding these views, the judgment of the lower court is hereby affirmed. 

ludgment affirmed. ” 


Vickery and Levine, JJ., concur, 


} 
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MISCELLANEOUS 


No. 29740. 
MARINE BANK & TRUST CO. (CANAL BANK & TRUST CO. substituted) 
v. NATIONAL UNION FIRE INS. CO. 
Supreme Court of Louisiana. June 17, 1929. 

123 Southern Reporter 635. 
INSURANCE—INSURED CROP OF RICE HELD SHOWN DAMAGED BY 
“EXCESS MOISTURE,” LIGHT RAINS DURING HARVESTING. 

Within insurance policy, damage to crop of rice by “excess moisture,” light 
rains, during harvesting thereof, held shown by evidence. 

(For other cases, see Insurance, Dee. Dig. § 665[4].) 

Appeal from Twenty-Third District Court, Parish of Ascension; Sam <A. 
Le Blane, Judge. 

Action by the Marine Bank & Trust Company (the Canal Bank & Trust 
Company substituted as party plaintiff) against the Nation! Union Fire Insurance 
Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Spencer, Gidiere, Phelps and Dunbar, of New Orleans, for appellant. 

Walter Lemann, of Donaldsonville, and Terriberry, Young, Rault & Carroll 
and Andrew R. Martinez, all of New Orleans, for appellee. 

Rocers, J. The Standard Sugars Company, Inc., owner and operator of the 
Greenwood Plantation situated on Bayou Lafourche in the parish of Lafourche, 
undertook to make a rice crop during the season of 1927. In order to finance 
its planting operations, the company obtained advances to the amount of $18,290 
from the Marine Bank & Trust Company, of New Orleans. These advances 
were secured by a crop lien granted by the plantation owner and also by an 
insurance contract entered into on June 30, 1927, between the bank and the Na- 
tional Union Fire Insurance Company. Under the terms of this crop policy 
the insured was guaranteed against all direct loss or damage resulting from 
wind, excess moisture, drought, insects, or disease. After the crop had been 
harvested and marketed, the bank ascertained that it had sustained a loss oi 
$6,604.95. The bank then brought this suit on the insurance policy to recover 
from the insurance company the amount of its loss. Plaintiff alleged that the 
damage to the crop covered by the policy was due to excess moisture caused by 
heavy and frequent rains during the harvesting season. Defendant answered 
denying the allegation. The judgment of the court below was in favor of plain- 
tiff, and defendant appealed. 

Twenty-two witnesses were examined on behalf of the parties, and the 
record is a voluminous one. We have carefully examined the testimony of these 
witnesses, together with the documentary evidence submitted on the trial of the 
case, and find that they amply sustain the judgment appealed from. 

There is a conflict in the evidence as to whether the rainfall during the 
harvesting season of 1927 was or was not excessive. But, be that as it may, 
the uncontradicted testimony is that moisture, with its resultant damage, in a 
rice crop depends not so much upon the severity or quantity of the rainfall 
during the harvesting season, as upon the way in which the rainfall is distribu- 
ted. A single hard, long shower of rain, followed by a number of clear days, 
does not damage the crop nearly so much as short, slow drizzling rains follow- 
ing each other in rapid succession. This is so because after it is cut the rice 
is laid on the stubble for 24 or 48 hours to dry before it is sent to the thresh- 
ing machine. During this period a light shower of rain falling upon the rice 
will moisten it to such an extent as to require that it be turned over on the 
stubble for further drying before it is in a condition to be threshed. It was this 
character of rainfall that occurred during the harvesting of the crop covered 
by the insurance contract herein sucd upon. Every time the rice was turned 
upon the stubble, it occasioned a loss in the quantity of the grain which was 
reflected in the ultimate yield of the crop. The quality and grade of the rice 
was also adversely affected by the abnormal amount of moisture that it had 
absorbed by reason of being exposed to these frequent showers of rain. The 
record shows that this condition was not peculiar to the rice on the plantation 
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of the Standard Sugars Company, but that it obtained generally on other plan- 
tations in the parish of Lafourche and the adjoining parishes; that all of the 
planters in that particular territory suffered considerable losses, both in yield and 
value, due to the excessive moisture in their rice. 

Nearly all the rice grown on Greenwood Plantation was sold through brokers 
in the city of New Orleans. The exception consisted of some rice that was sold 
direct from the plantation itself. The uncontradicted testimony of the brokers 
who handled the rice shows that it contained excessive moisture, and that due to that 
circumstance they were unable to obtain top prices for it. This testimony further 
shows that because of its excessive moisture the brokers were unable orginally to 
dispose of more than 50 per cent. of the rice received by them, and that they were 
finally compeled to send the undisposed rice to a mill in New Orleans to be toll-milled, 
after which they were able to sell it at a sacrifice. 

The amount of plaintiff’s loss is fully sustained by the proof in the record. 

For the reasons assigned, the judgment appealed from is affirmed. 
CONWAY, State Superintendent of Insurance, v. LANDLORD-TAX PAYERS’ 

ASS’N, INC. 
Supreme Court, Bronx County. July 2, 1929. 
236 New York Supplement 292. 
INSURANCE—APPLICATION TO LIQUIDATE INSOLVENT MEMBER- 

SHIP CORPORATION, DOING BUSINESS IN STATE IN VIOLATION 

OF CHARTER AND STATUTES, GRANTED (Insurance Law, § 63). 

Application of state superintendent of insurance to liquidate membership cor- 
poration under Insurance Law, § 63, granted, where corporation, in violation of 
statutes and of its charter, was doing, and represented that it was doing, insurance 
business in state without license, and at a time when it was insolvent, notwith- 
standing there was no hearing under Insurance Law, § 39; latter statute not 
being applicable. 

(For other cases, see Insurance, Dec. Dig. § 69.) 

Application of the People of the State of New York, by Albert Conway, 
Superintendent of Insurance, for an order to take possession of the property 
and liquidate the business and affairs of the Landlord-Taxpayers’ Association, 
Inc., pursuant to Insurance Law, § 63. Motion granted. 

Hamilton Ward, Atty. Gen. (John Downes, of New York City, of counsel), 
for petitioner. 

Irving Fellerman, of New York City, for respondent. 

Tierney, J. The Landlord-Taxpayers’ Association, Inc., was incorporated 
under article 2 of the Membership Corporations Law. In violation of the statutes 
of this state and in violation of its charter, said association is doing and repre- 
senting that it is doing the business of insurance in the state of New York. It 
is conducting such business without a license from the superintendent of insur- 
ance. 

It appears that the association is insolvent. For these reasons the super- 
intendent of insurance of the state of New York is now applying to liquidate 
the association pursuant to section 63 of the Insurance Law, as amended. The 
charges made by the superintendent of insurance are not denied by the associa- 
tion. The sole ground of opposition is that there has not been a hearing pur- 
suant to section 39 of the Insurance Law (as amended by Laws, 1923, c. 443) 
That section does not apply, as it appears that this motion is made pursuant to 
section 63, which is not limited by any other section of the Insurance Law. 

The motion is granted in all respects. Settle order. 


SCHMITZ v. OLSNESS, State Commissioner of Insurance. (No. 5665.) 
Supreme Court of North Dakota. Aug. 19, 1929. 
226 Northwestern Reporter 629. 
(Syllabus by the Court.) 

INSURANCE—AS RESPECTS CLAIMS AGAINST STATE HAIL INSUR- 
ANCE DEPARTMENT, CROP-LISTING AFF °D, AV IT FILED JUNE 10 
HELD TIMELY (Comp. Laws Supp. 1925, § 189b11). 

The state Hail Insurance Act (Laws 1919, c. 160; Supplement to the 1913 Com- 
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piled Laws of North Dakota, §§ 189b1-189b30), is construed and it is held: 

That a crop-listing affidavit, filed with the county auditor on June 10th, is 
timely, under section 11 of the act (section 189b11, Supplement), which provides 
that, if any assessor neglects to list land cropped or to be cropped, or improperly 
lists the same, any owner or tenant or their agents may list such land with the 
county auditor prior to June 10th, by making and filing a crop-listing affidavit. 

(For other cases, see Insurance, Dec, Dig. § 13%.) 

2. INSURANCE—AS RESPECTS CLAIMS TO STATE HAIL INSURANCE, 
EVIDENCE HELD TO ESTABLISH THAT CROP-LISTING AFFIDA- 
VITS WERE TIMELY FILED; CROP-LISTING AFFIDAVITS FILED 
SUBSE ENT TO JUNE 10, OF WHICH FAILED TO SHOW THAT 
ANY LAND WAS CROPPED, CONSTITUTED NO BASIS FOR STATE 
HAIL INSURANCE (Comp. Laws Supp. 1925, §§ 189b1-189b30; Comp. Laws 
1913, § 7936, subd. 15). 

For reasons stated in the opinion, it is held: 

(a) That certain crop-listing affidavits in question are shown to have been filed 
with the county auditor on June 10, 1926. 

(b) That the trial court was correct in holding that certain crop-listing affida- 
vits made and filed subsequent to June 10th, and that certain other crop-listing affi- 
davits which failed to show that any land was cropped, did not constitute any basis 
for hail insurance under the state Hail Insurance Act. 

(For other cases, see Insurance, Dec, Dig. § 13%.) 

Appeal and Cross-Appeal “from District Court, Burleigh County; Jansonius, 

Judge. 
Action by B. L. Schmitz against S. A. Olsness, Commissioner of Insurance 

for the State of North Dakota. From the judgment, both parties appeal. Reversed 

in part, and affirmed in part. 

Jacobsen & Murray, of Mott, for plaintiff. 

James Morris, Atty. Gen., and Charles Simon, Asst. Atty, Gen., for defendant. 

CHRISTIANSON, J. This controversy involves certain claims against the state 
hail insurance department for injury to growing crops by hail in 1926. There is 
no question but that the crops in controversy were injured or destroyed by hail, and 
that the owners are entitled to indemnity, provided the crops were covered by 
hail insurance. The defendant claims that the crops were not insured, and that 
consequently there is no liability on the part of. the state hail insurance department. 
The controversy involves a construction of certain provisions of the state Hail 
Insurance Act. 

The hail insurance department was established by the Legislature in 1919 
(Laws 1919, c. 160). While the hail insurance act has subsequently been amended, 
in main, the department continues to function as originally established (1925 Sup- 
plement to the 1913 Compiled Laws. of North Dakota, §§ 189b1-189b30). The 
Legislature declared that the department was established “for the purpose of fur- 
nishing indemnity, against damage to all growing agricultural crops by hail,” (Laws 
1919, c. 160, § 2). The department was placed under the management, control, and 
supervision of the commissioner of insurance. (Laws 1919, c. 160, § 2). It was the 
intention of the Legislature that “all crops grown or cultivated on land actually 
cropped” should be listed for insurance under the act. (Laws 1919, c. 160, §§ 5 
and 2). To that end it was made the duty “of every county and township assessor 
in his respective district at the time of listing property for assessment to return 
the number of tillable acres in every tract, parcel or subdivision of land, subject 
to taxation, together with the name of the person in whose mame the land is taxed, 
and also the number of acres of such land, if any, in crop, or to be sowed or planted 
to crop during such year.” (Laws 1919, c. 160, § 9; 1925 Supplement, § 189b9). The 
law in force in 1926 provided: 


QU 
AN 


“Every owner or his agent or tenant or his agent of any land subject to the 
provisions of this act shall make an affidavit that the land so insured is actually 
cultivated and in crop or intended to be cultivated and put into crop. Such affidavit 
shall contain a legal description of the land together with the number of acres 
claimed as crop land and in case of any loss by hail such owner and tenant shall be 
bound by said affidavit as to the number of acres cropped. Such affidavit shall be 
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made in triplicate and shall be sworn to before the assessor. The assessor shall 
file the original and one duplicate of such affidavit with the county auditor on or 
before the first day of June of each year, and a copy of such affidavit shall be left 
with the maker and shall constitute his policy of insurance. If the owner or tenant 
or their agents be absent or refuses or neglects to furnish such affidavit, the as- 
sessor shall certify the number of acres cropped, the description of said land and 
the name of the owner, and tenant, if any, and file same with the county auditor, and 
such owner and tenant shall be bound by such certificate as to the facts so certified: 
Provided, that if any assessor shall neglect to list such land or shall list it im- 
properly, any such owner or tenant or their agents may list such land with the 
county auditor prior to June 10th of any years by making affidavits as above pro- 
vided. The originals of such affidavits to be filed by the county auditor with the 
hail insurance department immediately. Any assessor who shall neglect or fail 
to list any land in the township or district in which he is assessor, as provided in 
this section, shall be guilty of a misdemeanor: Provided, that the hail insurance 
department shall be liable for loss only on lands listed as provided in this act.” 
(1925 Supplement, section 189b11.) 

It further provided that “any owner of land liable for hail indemnity tax may, at 
any time prior to the 15th day of June in each year, withdraw any portion or all 
land owned by such person from the levy of said indemnity tax upon making an 
affidavit in duplicate” and filing it with the county auditor. (1925 Supplement, 
section 189b12). It further provides that such “withdrawal from hail indemnity tax 
may be canceled and the insurance reinstated any time prior to July 5th by filing an 
afidavit of application for such reinstatement. * * *”’ (1925 Supplement, section 
189b12). It also provided that each county auditor “shall file and keep one copy 
of the crop-listing affidavit presented to him by the assessor and shall forward 
the originals thereof on or before the 10th day of June each year to the commis- 
sioner of insurance at Bismarck (1925 Supplement, § 189b13); and that “the 
maximum amount of indemnity for total loss shall be $7 per acre except where the 
owner, occupant or tenant shall, prior to the 5th day of July of any year, make 
application to the county auditor for an additional $3 per acre indemnity” (1925 
Supplement, § 189b15). 

This case involves four different classes or kinds of crop-listing affidavits: 

(1) In the first class, the owners or tenants made crop-listing affidavits and 
swore to them before the assessors of the districts in which the lands were situated 
on June 10, 1926, and the affidavits were filed with the county auditor on that same 
day. 

(2) In the second class, the owners or tenants made crop-listing affidavits and 
swore to them before the assessors of the districts in which the lands were situated 
on June 10, 1926, and the assessors thereafter filed the affidavits with the county 
auditor; but there is a conflict between the parties as to whether the affidavits were 
filed on June 10, 1926. 

(3) In the third class, the owners or tenants made and filed crop-listing 
afidavits on or subsequent to June 11th and 12th. 

(4) In the fourth class, the tenant swore to a crop-listing affidavit in May, and 
the affidavit was duly filed with the county auditor; but the affidavit was to the 
effect that no portion of the land was cropped or to be cropped that year, and it 
is claimed that the assessor, in preparing such affidavit, made a mistake and placed 
the acreage cropped or to be cropped in the column headed “Tillable Land Not 
Cropped,” instead of placing the same in the column headed “Number Acres 
Cropped or to be Cropped This Season.” 

The trial court held that crop-listing affidavits of the first class resulted in 
valid contracts of insurance, and that consequently the hail insurance department 
was liable for hail losses sustained upon lands covered by such affidavits, but that 
the crop-listing affidavits of the second, third, and fourth classes created no liability 
what ever on the part of the hail insurance department. Both parties have ap- 
pealed from the decision adverse to them. 


_ The first and primary question to be determined is whether a crop-listing 
afhdavit made and filed with the county auditor on June 10th is timely. 

__ [1] It is the contention of the defendant that under the provisions of section 
189b11, supra, it was incumbent upon the owners or tenants to prepare and file such 
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affidavits with the county auditor not later than June 9th. In other words, it is 
the contention of the defendant that, inasmuch as the act provides that the owner 
or tenant or their agents may list any land (which the assessor has failed to list 
or has listed improperly) by “making and filing a crop-listing affidavit with the 
county auditor prior to June 10th,” that an affidavit made and filed on June 10th 
is too late, that the county auditor had no authority to accept and file such affidavit, 
and that the filing of such affidavit on June 10th brought into being no contract of 
insurance and placed no liability upon the hail insurance department. 

After careful consideration of all the provisions of the Hail Insurance Act, 
we have reached the conclusion that a crop-listing affidavit filed with the county 
auditor on June 10th is filed within the time authorized by the law. The Hail In- 
surance Act was intended to furnish insurance—that is, to afford indemnity 
egainst damage by hail to cultivated crops; but the law does not apply automatic- 
ally. Bossen v. Olsness, 48 N. D. 68, 182 N. W. 1013. Even where the lands have 
been listed as prescribed by the law, the owner of the land may withdraw the 
same from the operation of the Hail Insurance Act (section 189b12); and if the 
assessor fails to list the land, or lists the same improperly, the owner or tenant, 
by making and filing the proper affidavit, may obtain the insurance afforded by 
the act (section 189b11). 

The Hail Insurance Act, in common with most statutory enactments, especially 
those relating to administrative matters, contains certain provisions that are 
mandatory and prohibitory, and others that are merely directory. ‘This is true, 
also, as to the dates specified therein for the performance of acts. Thus, section 
5 of the act (section 189b5, supra), which provides that (except for fall and winter 
grain) “no indemnity shall be allowed * * * for loss that occurs after the 15th 
day of September of any year, nor for loss occurring prior to June 10th of each 
year,” is doubtless a restriction upon the power to contract, and the hail insurance 
department would be without authority to contract to pay losses occurring cither 
before or after the prescribed dates. But the provision in section 9 of the act 
(section 189b9, supra) that the assessor shall file the crop-listing affidavits with 
the county auditor “on or before the first day of June of each year,” while manda- 
tory in the sense that it prescribes a rule for the assessor, is nevertheless, we 
think, merely directory in so far as it affects the validity of hail insurance effected 
through his acts. And upon the oral argument it was admitted that this has been 
the construction placed upon it by the hail insurance department. In other words, 
the hail insurance department has recognized as legal and valid all hail insurance 
effected by an assessor after June Ist, but prior to and including June 9th. 


It is a general rule under our law that, in computing the time in which any 
act provided by law is to be done, the day on which the event is to occur is in- 
cluded. Section 7324, C. L. 1913; Coe v. Caledonia & M. Ry. Co., 27 Minn. 197, 
6 N. W. 621. The term “prior to” is used several times in the Hail Insurance Act; 
thus, in section 5 of the act (section 189b5, supra) it is provided that “no indem- 
nity shall be allowed * * * for loss occurring prior to June 10th of each year. 
Obviously this section contemplates that losses occurring on that day shall be com- 
pensable under the act. Section 12 of the act (section 189b12, supra), which 
authorizes the withdrawal of lands from the hail indemnity tax, provides that “the 
withdrawal from hail indemnity tax may be cancelled and the insurance reirstated 
at any time prior to July 5th by filing an affidavit of application for such reinstate- 
ment.” And section 15 (section 189b15, supra) provides that “the maximum 
amount of indemnity for total loss shall be $7 per acre except where the owner, 
occupant or tenant shall, prior to the 5th day of July of any year, make applica- 
tion to the county auditor for an additional $3 per acre indemnity.” These two 
latter provisions were construed by this court in Friesz v. Olsness, 51 N. D. 210, 
199 N. W. 590, and it was there held that an affidavit for reinstatement under 
section 12 of the act and an application for additional indemnity under section 
15 of the act were timely if filed on July 5th. We are of the opinion that the rule 
anonunced in Freisz v. Olsness, supra, is applicable to crop-listing affidavits filed 
under section 11 of the act. In short, we are of the opinion that the Legislature 
intended that, where the assessor neglects to list lands or lists the same improperly, 
the owner or tenant may list the same at any time up to and including the 10th day 
of June. It follows, therefore, that the trial court was correct in holding that the 
claims based upon crop-listing affidavits which were concededly sworn to before the 
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assessor and filed with the county auditor on June 10th constitute claims upon 
valid insurance policies against the hail department. 

[2] As regards claims based upon affidavits of the second class, we are of the 
opinion that the trial court was in error in holding these claims to be invalid. These 
crop-listing affidavits were subscribed and sworn to before the assessor on June 
10th, and the original and copy thereof were filed by the assessor with the county 
auditor. The county auditor testified that he would not swear positively whether 
these affidavits were filed on June 10th, but that he believed they were so filed. 
The original afhdavits are presumptively in the possession of the hail insurance 
department. These affidavits were not produced. 

The auditor testified that it was not his custom to place a filing stamp upon the 
copies of the crop-listing affidavits in his office. The undisputed facts remain, 
however, that these affidavits were sworn to before the assessor on June 10th; that 
the assessor delivered them to the county auditor, and the county auditor received 
them, all in the usual course of official business. There is a legal presumption in 
this state that public officers regularly perform their duty. Subdivision 15, § 7936, 
C. L. 1913; Fisher v. Betts and Smith, 12 N. D. 197, 209, 96 N. W. 132. The affida- 
vits were received by the county auditor and the originals transmitted to the hail 
insurance department. They were received and retained by the department, and 
the lands listed by the state hail insurance department as being subject to the 
indemnity tax. The assessor was paid the statutory compensation for listing the 
lands, and, after hail losses had occurred, adjustors of the department were sent 
out and adjustments made. There is no evidence that the affidavits were not filed 
on June 10th. There is merely the statement of the auditor that he cannot say 
positively that they were so filed. The evidence recited justifies, we think, only one 
conclusion, namely, that the assessor filed the affidavits with the county auditor on 
June 10th. It follows, therefore, that as to claims based upon crop-listing affidavits 


subscribed to by the owners or tenants on June 10th the plaintiff has established a 
prima facie valid claim. 


As regards claims based upon crop-listing affidavits of the third class, the ruling 


of the trial court does not seem to be seriously challenged. There is little or no 
argument in support of these claims, and any assignment of error predicated upon the 
denial of such claims may well be deemed to be waived by reason of the failure to 
support the same by argument. We are inclined to the view, however, that the 
trial court was correct in holding that these crop-listing affidavits were not timely, 
and that the claims based thereon did not constitute valid claims against the hail 
insurance department. 

We are also agreed that the trial court was correct in holding that there was 
no liability on the part of the hail insurance department for the claims based upon 
the crop-listing affidavit, in which the relator claims the land to be cropped was mis- 
described. The statute expressly provides that in case of any loss by hail the owner 
and tenant “shall be bound” by the crop-listing affidavit “as to the number of acres 
cropped” (section 189b11, supra), and that, in case of conflict between the “diagram 
on the crop-listing blank” and the recitals in the crop-listing affidavits as regards 
the number of acres in crop, “the number of acres as given in the cropped lands 
column shall govern” (section 189b9, supta). In this case there is no conflict. The 
crop-listing affidavit shows that no part of the land is cropped or to be cropped 
during 1926, and the diagram, or plat, on the crop-listing affidavit, is to the same 
effect. The insured was furnished a copy of the crop-listing affidavit. This was his 
policy of insurance. Section 189b11, supra. If the land was improperly listed 
therein, his remedy was to file an affidavit, under section 11 of the act (section 
189b11, supra), correctly listing the land. Bossen v. Olsness, supra. This he failed 
to do; consequently, no insurance was effected, and there is no liability on the part 
of the state hail insurance department. 

It follows, therefore, that the decision of the trial court, in so far as it 
awarded compensation for the claims in class 1 and denied compensation for the 
claims in classes 3 and “4, was correct, and it is affirmed, and that such decision in 
so far as it denied compensation for claims in class 2 is erroneuos, and must be 
reversed. It is so ordered. 


Burke, C. J., and Nuessle, Burr, and Birdzell, JJ., concur. 





1020 The Insurance Law Journal, Vol. 73 [Nov., 1920 


HARRY F. FROMME & CO. v. BOARDMAN-FRAZEE REALTY CO., Inc 
Supreme Court of Florida. July 15, 1929. 
125 Southern Reporter 570. 
(Syllabus by the Court.) 

1, INSURANCE—FAILURE OF INSURANCE AGENT TO COMPLY WITH 
STATUTE REQUIRING LICENSE PREVENTED RECOVERY OF COM- 
MISSIONS FOR POLICIES ISSUED AFTER EFFECTIVE DATE OF 
STATUTE (COMP. GEN. LAWS 1927, §§ 6208-6212.) 

Insurance agent selling insurance without procuring license as required by 
Comp. Gen. Laws, 1927, §§ 6208-6212, held not entitled to recover commissions for 
policies issued after effective date of statute. 

(For other cases, see Insurance, Dec, Dig. § 84[5].) 


2. APPEAL AND ERROR—JUDGMENT ALLOWING INSURANCE AGENT 
COMMISSIONS SHOULD BE REVERSED AND CAUSE REMANDED 
WHERE CERTAIN ITEMS OF COMMISSIONS WERE IMPROPERLY 
INCLUDED (COMP. GEN. LAWS 1927, §§ 4640, 6208-6212). 

Where in agent’s action for commissions on insurance policies, judgment was 
erroneous as to certain items of commissions allowed on policies issued after en- 
actment of statute requiring license of agents (Comp. Gen. Laws 1927, §§ 6208- 
6212), judgment should be reversed, and cause remanded, under section 4640. 

(For other cases, see Appeal and error, Dec. Dig. § 1177[2].) 

En Banc. 

Error to Circuit Court, Duval County; Daniel A. Simmons, Judge. 

Action by the Boardman-Frazee Realty Company, Incorporated, against Harry 
F. Fromme & Co. Judgment for plaintiff, and defendant brings error. Reversed 
and remanded. 

Giles J. Patterson and Cooper, Knight, Adair, Cooper & Osborne, all of Jack- 
sonville, for plaintiff in error. 

Kay, Adams, Ragland & Kurz, of Jacksonville, for defendant in error. 

Per CurtaM. '[1, 2] This cause involving the recovery of commissions on in- 
surance policies, having heretofore been submitted to the court upon the transcript 
of the record of the judgment herein and briefs and argument of counsel for- the 
respective parties, and the record having been seen and inspected, and the court 
being now advised of its judgment to be given in the premises, it seems to the 
court that, in view of the provisions of chapter 10153, Acts 1925 (sections 6208- 
6212, Compiled General Laws 1927), relating to qualification and licensing of insur- 
ance agents, there is error in the judgment, in that three items of commissions al- 
lowed are for policies issued after October 1, 1925, the effective date of chapter 
10153, and a plea that the statute had not been complied with in procuring a license 
was excluded on demurrer, Therefore the judgment is reversed, and the cause is 
remanded for appropriate proceedings. See section 4640, Comp. Gen. Laws 1927. 
See, also, Garzo v. J. H. Brophy Const. Co., 66 Fla. 607, 64 So. 234. 

Reversed. 


Terrell, C. J., and Whitfield, Ellis, Strum, Brown, and Buford, JJ., concur. 
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NEW WORLD LIFE INS. CO. v. WALKER. 
District Court, D. Idaho, S. D. July 16, 1929. 
No. 1381. 

34 Federal Reporter (2d) 79. 

1, COURTS—EQUITY RULE PROVIDING FOR REQUIRING BETTER 
STATEMENT OF DEFrNSE DOES NOT AUTHORIZE ORDER RE- 
oO PARTY TO DISCLOSE NAMES OF WITNESSES (EQUITY 
Though equity rules were intended to simplify equity pleadings and expedite 

hearing and decision of equity causes, they do not go so far as to violate rule 

prohibiting one party requiring the other to disclose names of witnesses; Equity 

Rule No. 20 going no further than to require making of order for a further and 

better statement of nature of defense and better particulars of matters stated, by 

requiring greater definiteness therein. 

(For other cases, see Courts, Dec. Dig. § 351.) 

2. INSURANCE—INSURER SUING TO CANCEL LIFE POLICIES COULD 
NOT REQUIRE DEFENDANT TO FURNISH NAMES OF PLAIN- 
TIFFS AGENTS AND OFFICERS HAVING KNOWLEDGE OF MAT- 
TERS PLEADED (EQUITY RULE 20). 

In suit to cancel life insurance policies on life of defendant’s deceased husband, 
in which answer denied all charges of misrepresentation in application respecting 
amount of other life insurance carried by insured, overinsurance, and respecting 
insured’s financial condition, and alleged that plaintiff, its agents and officers, knew 
insured had other insurance and his financial condition, and that with such knowl- 
edge, which was acquired by insured and its agents and officers in course of their 
employment and duties, insurer accepted application and issued policies involved, 
held, that insurer could not require defendant to furnish names of insurer’s agents 
and officers who had knowledge of matters pleaded in said defense under Equity 
Rule No. 20. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


In Equity. Suit by the New World Life Insurance Company against Jessie 
D. Walker. On plaintiff's motion for an order requiring defendant to furnish 
a better statement of the defense pleaded and the names of plaintiff’s agents and 
oficers having knowledge of matters pleaded in such defense. Denied. 


Graves, Kizer & Graves, of Spokane, Wash., and T. A. Walters, of Caldwell, 
Idaho, for plaintiff. 


Frank T. Wyman, of Boise, Idaho, and Scatterday & Stone, of Caldwell, Idaho, 
for defendants. 


CAvANAH, District Judge. Plaintiff brings this suit to void and cancel two 
life insurance policies on the life of the deceased husband of the defendant. The 
complaint charges that in Walker’s application to plaintiff for insurance he mis- 
represented the amount of insurance upon his life that he then carried with other 
companies. The further charge is made that Walker appeared and was reputed 
to be in comfortable financial circumstances, and that the insurance he then had on 
his life, together with the two policies in question, seemed to be commensurate with 
his condition; but in fact he was then insolvent, and the amount of premiums upon 
the insurance carried by him greatly exceeded the amount of his income. In her 
answer the defendant denies all charges of misrepresentation, overinsurance, and 
the charge that Walker’s financial condition and income was as stated in the com- 
plaint, and affimatively alleges that plaintiff and its agents and officers then knew 
that Walker had other insurance in force, knew of his financial condition, and 
with such knowledge, which was acquired by it and its agents and officers in the 
course of their employment and performance of their dutics, plaintiff accepted the 
application and issued the policies of insurance. 

The question now before the court for decision is whether or not the defend- 
ant should be required to furnish, upon plaintiff's motion for a better statement of 
the defense pleaded and for better particulars of the matters stated, the names 
of plaintiff's agents and officers who had knowledge of the matters pleaded in the 
affirmative defense. Attention is called to Equity Rule No. 20, which reads: “A 
further and better statement of the nature of the claim or defense, or further and 
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better particulars of any matter stated in any pleading may in any case be ordered, 
upon such terms, as to costs and otherwise, as may be just.” 

{1} While it is true that the equity rules were intended to simplify equity 
pleadings and expedite the hearing and decision of equity causes, yet they do not 
go so tar as to violate the rule prohibiting one party requiring the other to disclose 
the names of witnesses. They go no further than to require an order to be made 
for a further and better statement of the nature of the defense and better par- 
ticulars of the matters stated, and greater detiniteness may be required. 

[2] Here we have a statement in clear language in the answer that the plain- 
tiff and its agents and officers had knowledge of a matter pleaded which was ac- 
quired by them in the course of their employment and performance of their duties, 
and there appears to be no uncertainty in that statement, nor can the plaintiff be 
taken by surprise at the trial as to which of their agents or officers dealt with the 
applicant at the time the application for insurance was received by it and acted 
upon. The names of these agents and officers are certainly within the knowledge 
of the plaintiff, and it is within their power to have them in attendance at the trial 
if desired. Lack of knowledge on the part of plaintiff’s officers and agents of the 
falsity of Walkers statement is set forth in plaintiff's complaint, and which would 
seem to be a material allegation to be established by plaintiff. 26 C. J. 1134; 27 
C. J. 33. To now require the defendant, in advance of the trial, to give the names 
of witnesses by whom she expects to disprove the averment of plaintiff as to lack 
of such knowledge, would run counter to the rule that an adversary cannot be 
compelled to disclose the names of his witnesses. 31 C. J. 578; Marquette Mfg. 
Co. v. Oglesby Coal Co. (D. C.) 247 F. 351; Goodrich Zinc Corp. v. Carlin et al. 
(D. C.) 4 F.(2d) 568. 


The motion is therefore denied. 


MUTUAL LIFE INS. CO. OF NEW YORK v. LAMBERT et al. 
District Court, W. D. Missouri, W. D. July 16, 1929. 
No. 880. 
34 Federal Reporter (2d) 215. 

1. INSURANCE—INSURER COULD AVOID LIFE POLICY FOR MISREP- 
RESENTATIONS IN APPLICATION WHICH LIMITED AUTHORITY 
OF AGENT AND CONTAINED CERTIFICATE OF INSURED THAT 
STATEMENTS THEREIN WERE TRUE, THOUGH AGENT KNEW OF 
THEIR FALSITY. 

Where application for life policy required that all questions be answered by 
insured, that insured ratify representations therein and statement to medical ex- 
aminer, and that no agent had power to bind company by making promises or ac- 
cepting representations or information not contained in application, and where in- 
sured signed statements and certificate as to their correctness, insurance company 
had right to cancel policy for falsity of answers contained in application, though 
truthful answers were made to soliciting agent and medical examiner, and such 
agents had knowledge of falsity of answers contained in written application, since 
the provisions of the contract were competent and binding on the parties. 

(For other cases, see Insurance, Dec. Dig. § 379[6].) 

2. INSURANCE—STATE STATUTES ON SUBJECT OF MISREPRESENT- 
ATIONS HELD INAPPLICABLE TO EQUITABLE PROCEEDING BY 
INSURER FOR CANCELLATION OF POLICY. 

State statutes relating to subject of misrepresentations in policies of insurance 
held inapplicable in equitable proceeding by insurance company to cancel life policy 
for misrepresentations. 

(For other cases, see Insurance, Dec. Dig. § 247.) 

3. INSURANCE—INSURANCE CONTRACT MAY BE CANCELED BY 
PARTY IMPOSED UPON THROUGH PRACTICE OF FRAUD AND 
DECEPTION. 

Where fraud and misrepresentation have been practiced in connection with in- 
surance contract, party imposed on has right to cancel contract upon ground of 
such deception and fraud. 

(For other cases, see Insurance, Dec. Dig. § 247.) ; 

In Equity. Suit by the Mutual Life Insurance Company of New York against 
Everett W. Lambert and another. On plaintiff's motion to strike out the answer. 
Motion sustained with leave to plead further. 
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_Meservey, Michaels, Blackmar, Newkirk, & Eager, of Kansas City, Mo., for 
plaintiff. 


Vane C. Thurlo, of Browning, Mo., Murrell & Murrell, of Kirksville, Mo., and 
Wright & Warrick, of Kansas City, Mo., for defendants. 

ReEveES, District Judge. This is a motion by plaintiff under equity rule 33 (28 
USCA § 723) to test the sufficiency of an answer filed by the defendants. 

By its bill the plaintiff seeks a cancellation of one of its policies of insurance 
in the sum of $5,000, with special benefits, issued upon the life of the defendant 
Everett W. Lambert, with the defendant Birdie M. Lambert named as beneficiary. 

Said policy was dated January 21, 1927, and contained the usual clause which 
made it incontestable after one year from date of issue unless within said period 
insured should die, in which event the incontestable period was for two years. 

Within one year after the issuance of the policy, and during the lifetime of 
the insured, plaintiff filed its bill in equity to cancel said policy upon the general 
ground that same had been obtained by misrepresentation and fraud. Such mis- 
representation and fraud consisted, according to the allegations of the bill, of mis- 
statements of fact and untruthful answers to plaintiff’s soliciting agent and medical 
examiner. 

The defendants answered the bill by admitting that the statements contained 
in the written application of the insured and the answers made to certain questions, 
propounded by the medical examiner, were in fact untrue and false, but the de- 
fendants seek to avoid the effect of such untrue statements and answers by alleging 
that correct statements and truthful answers were in fact actually made to plain- 
tiff’s soliciting agent and its medical examiner. They assert that the knowledge 
of said representatives of plaintiff became the knowledge of the plaintiff and that 
the policy was issued notwithstanding said misstatements of facts and untruthful 
answers contained in the written application, with knowledge of their falsity by 
plaintiff. 

The original application signed and submitted by the insured contained the 
general statement: “All questions to be answered by the person to be insured.” It 
contained the further statement: “All the following statements and answers, and 
all those that the Insured makes to the Company’s Medical Examiner, in continua- 
tion of this application, are true, and are offered to the Company as an inducement 
to issue the proposed policy. * * * The proposed policy shall not take effect unless 
and until delivered to and received by the Insured, the Beneficiary or by the per- 
son who herein agrees to pay the premiums, during the Insured’s continuance in 
good health.” 

Said application contained the further provision: “This application is made at 
the instance and request of the undersigned, * * * who ratifies the representations, 


statements, answers and agreements contained in such application and in the state- 
ments to Medical Examiner.” 


It was specifically aereed in the original application “that no Agent or other 
person except the President, Vice-President, a Second Vice-President, or a Secre- 
tary of the Cer-pany has power cn behalf of the Company to bind the Company by 
making ary promise resnecting benefits under any policy issued hereunder or ac- 
cepting any representations or information not contained in this anplication, or to 
make, modify or discharge any contract of insurance. or to extend the time for 
payment of a premium, or to waive any lapse or forfeiture or any of the Com- 
pany’s rights or requirements.” 

The insured signed his statements to the medical examiner, with the following 
certificate: “I certify that each and all of the foregoing statements and answers 
were read by me and are fully and correctly recorded by the Medical Examiner.” 

It will be noted from the foregoing that while the defendants admitted the 
false statements and untrue answers of the insured, as embodied in the written ap- 
plication and the written statement to the medical éxaminer, yet they justify and 
seek to avoid cancellation of the policy by asserting that true statements and cor- 
rect answers were in fact made to the soliciting agent and medical examiner. 

_ For the purposes of this motion, the court will assume that the insured did 
in fact tell the truth to the plaintiff’s soliciting agent and its medical examiner. 

1. The object of a written application and the medical examination is to as- 
certain whether the applicant is in good health. It was specifically agreed that 
the insurance contract when entered into should not beccme effective unless de- 
livered to the insured while in continuing good health. 
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Plaintiff was entitled to such information as would enable it to determine the 
advisability of issuing its policy. Its policy contained a provision that_in case of 
death or disability no statement or misrepresentation should be interposed as a de 
fense unless such statements or misrepresentations were embodied in the written 
application. It became doubly necessary therefore for the company not only to 
elicit all the information bearing on the questions of the applicant’s health but to 
secure an agreement that all statements, contained in the application and the ans- 
wers, returned in writing to the medical examiner should be true. 

Moreover, it was not only the right of the plaintiff to insist upon this agree- 
ment but to require the applicant to certify to the truth of his statements and ans- 
wers. ‘To the end that this identical defense should not be made, the plaintiff re- 
quired the insured to agree “that no Agent or other person except the President, 
Vice-President, a Second Vice-President or a Secretary of the Company has power 
on behalf of the Company to bind the Company by making any promise respecting 
benefits under any policy issued hereunder or accepting any representations or in- 
formation not contained in this application.” 

‘the insured agreed in writing that the soliciting agent, to whom he says he 
made the true statement, and the medical examiner, to whom he says he made 
truthful answers, would be without authority to receive such representations and 
information unless same were inserted in his written application. The insured 
not only ratified “the representations, statements, answers and agreements contained 
in such application and in the statement to Medical Examiner,” but he certified 
that he not only read the statements and answers made to the medical examiner but 
that same were true. The policy contract has a special provision limiting the au- 
thority of its soliciting agent and medical examiner in a case exactly like this. 

It is also provided by the contract that “this policy and the application * * * 
constitute the entire contract.” 

|1] The parties had a right to enter into the contract in question, and the defend- 
ants now seek to avoid the obligations of their agreement. They cannot do this 
under the law. All the authorities dealing with a situation like this are one way. 
Etna Life Ins. Co. v. Moore, 231 U. S. 543, loc. cit. 558 and 559, 34 S. Ct. 186, 
58 L. Ed, 356; Astna Life Insurance Co. v. Johnson (C..C. A.) 13 F.(2d) 824, 
loc. cit. 825; McConnell v. Southern State Life Ins. Co. €). C.) 26 F.(2d) 409; 
New York Life Ins. Co. v. Fletcher, 117 U. S. 519, loc. cit. 529 and 530, 6 S. Ct. 
837, 29 L. Ed. 934; Fidelity-Phenix Fire Ins. Co. v. Queen City Bus & Transfer 
Co. (C. C. A;).3 F.2d) 784.. loc. ‘cit. 786. 

2. The authorities cited by defendants are not applicable, because in some ca- 
ses there was no limitation upon the authority of the soliciting agent or medical 
examiner as in the instant case. In others all the facts were stated to the medical 
examiner and he merely put his interpretation upon said facts. In the instant 
case, there was no question of interpretation of facts, but admittedly the state- 
ments and answers contained in the insured’s application were false and untrue. 

[2, 3] 3. The Missouri statutes relating to the subject of misrepresentations 
are inapplicable in this proceeding in equity. Said statutes are effective in cases 
where suits are brought upon life policies and where the defense is based upon mis- 
sep-esentation in obtaining such policies. 

As in the case of any contract, where fraud and deception has been practiced, 
the party imposed upon would have the right to cancel the contract upon the 
ground of such deception and fraud. 

Plaintiff’s motion to strike out the answer of defendants will be sustained. It 
is so ordered. The defendant will be allowed 30 days to plead further. 


WOODS v. MASSACHUSETTS PROTECTIVE ASS’N. 
District Court, E. D. Kentucky. August 15, 1929. 
34 Federal Reporter (2d) 501. 

1. INSURANCE—BENEFICIARY UNDER $5,000 LIFE POLICY, BY LIMIT- 
ING PRAYER FOR JUDGMENT TO $3,000, COULD DEFEAT FEDERAL 
COURT’S JURISDICTION, AND PREVENT REMOVAL. 

Where plaintiff, as beneficiary under life insurance policy for sum of $5,000, 
brought suit in state court, in which petition sought judgment for sum of $3,000 
only, cause was not removable to federal court, because amount sought to be 
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recovered was so limited, though plaintiff acted for express purpose of de- 
feating federal court’s jurisdiction. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


2. INSURANCE—CIRCUMSTANCES EXISTING WHEN PETITION FOR 
REMOVAL IS FILED DETERMINE AMOUNT IN CONTROVERSY 
AS REGARDS FEDERAL COURT’S JURISDICTION. 

Amount in controversy, for purpose of determining federal court’s juris- 
diction, must be determined as matters stand when petition for removal is 
filed. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


3. INSURANCE—THAT PETITION ON POLICY ASKED FOR $3,000, AND 
“ALL OTHER AND APPROPRIATE RELIEF,” DID NOT, AS TO RE- 
MOVAL TO FEDERAL COURT, INVOLVE AMOUNT OVER $3,000 
(Civ. Code Prac. Ky. § 90). 

That plaintiff, in action on life policy, prayed for judgment for $3,000, and 
“for all other and appropriate relief,” did not bring case within jurisdiction of 
federal court, on defendant’s petition for removal, as involving amount in excess 
of $3,000, especially where no answer was filed, in view of Civ. Code Prac. Ky. 
§ 90. 


(For other cases, see Insurance, Dec. Dig. § 617.) 


At Law. Action by Elizabeth Woods against the Massachusetts Protec- 
tive Association, removed from the state court. On plaintiff’s motion to remand 
Motion sustained. 

Martin & Smith, of Catlettsburg, Ky., and Fred Howes, of Paintsville, Ky., 
for plaintiff. 

Bruce & Bullitt, of Louisville, Ky., for defendant. 


ANpDREW M. J. CocHrRAN, District Judge. [1] This action is before me on 
plaintiff's motion to remand it to the Johnson circuit court, from whence it 
was removed. The ground of the motion is that the am6unt in controversy 
is not sufficient to give jurisdiction to this court. The action was brought 
on a life insurance policy issued by the defendant on the life of Ernest Woods, 
since deceased, for the sum of $5,000, in which plaintiff was the beneficiary. 
The plaintiff, by the prayer in her petition, seeks judgment for the sum of 
$3,000 only, and, by reason thereof, the amount of recovery was limited thereto. 
These facts appear from the petition for removal. Prior to the bringing of 
this action, on July 25, 1928, plaintiff brought an action on the policy, in which 
she sought to recover the sum of $5,000, the full amount thereof. On Septem- 
ber 3, 1928, the defendant filed removal papers therein and it was duly removed 
to this court. On February 17, 1929, after the filing of answer therein by the 
defendant, on plaintiff's motion, that action was dismissed without prejudice. 
It was after this dismissal that this action was brought on the same policy, but 
limiting the demand to $3,000. 


It is alleged in the petition for removal that the dismissal of the former 
action and the bringing of this one for a less sum than the face value of the 
policy was a fraudulent attempt to defeat the jurisdiction of this court. The 
reason for plaintiff’s preference of jurisdiction is this: The policy contains a 
clause limiting the right to sue thereon to 2 years from the expiration of 90 
days from the date of insured’s death. The first action was not brought 
within that time, and hence, if this provision is valid, right of action on the 
policy is barred. The Kentucky Court of Appeals has held that such a pro- 
vision is void, because against public policy. The federal courts uphold its 
validity. 

The question which this motion presents for decision is whether a citizen 
of one state, holding the contract of a citizen of a different state for a specific 
sum of money in excess of $3,000, can bring an action on such contract in a 
court of the former state for $3,000 only, thus limiting the amount of recovery, 
for the purpose of preventing a removal of the action to the federal court 
and thereby prevent such removal. The defendant contends that he cannot. 
It makes a distinction between cases where the amount of recovery is liqui- 
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dated, by a contract to pay a specific sum, and those where it is unliquidated, 
as in an action of tort for damages. In a case of the latter sort it concedes 
that removal can be prevented by limiting recovery to $3,000 for such pur- 
pose, and that even where the amount which plaintiff is entitled to recover is 
largely in excess of that sum, and that clearly so. In support of its contention 
that removal cannot thus be prevented, where the action is on a contract for 
a specific sum, it cites a number of decisions of state courts to the effect that 
one cannot confer jurisdiction on an inferior court, of limited jurisdiction, of 
an action on a contract to pay a specific sum in excess of its jurisdiction, by 
limiting the recovery to an amount within its jurisdiction. The cases cited are 
these: Simpson v. McMillion, 1 Nott & McC. (S. C.) 192; Sands v. Delap, 1 
Scam. (2 Ill.) 168; Howell v. Burnett, 20 N. J. Law, 265; Moore & Cox v. Thom- 
son, 44 N. C. 221, 59 Am. Dec. 550; Bower v. McCormick, 73 Pa. 427; Cox-Hall 
& Thompson y, Stanton, 58 Ga. 405; Todd & Smith v. Gates, 20 W. Va. 464; 
Burke & Aitcheson y. Adoue & Bobert, 3 Tex. Civ. App. 494, 22 S. W. 824, 23 
S. W. 91. 

One would gather from defendant's brief that there were no decisions to 
the contrary. Nor does plaintiff make it appear otherwise. As a matter of fact, 
the weight of authority is the other way. In 17 Standard Proc. 878, the law on 
the subject is thus stated: “If an amount above the jurisdiction of the court 
remains due and owing or an obligation or debt, a party may voluntarily remit 
and abandon all claim and right to recover the amount which thus exceeds the 
jurisdiction, and may maintain his action for an amount within the jurisdiction 
of the court.” In support of this statement over 50 decisions from 19 juris- 
dictions are cited. I have not undertaken to see how far they support the text, 
or whether any of them are limited to cases of unliquidated damages. Most 
of them are not readily accessible to me. 

Reference may be had to a single one of these decisions, to wit: Hunton 
v. Luce, 60 Ark. 146, 29 S. W. 151, 28 L. R. A. 221. 46 Am. St. Rep. 165. That 
was an action on a note for $306.50 before a justice of the peace, whose juris- 
diction was limited to $300. In order to give him jurisdiction, before the com- 
mencement of the suit, the plaintiff placed thereon the following indorsement: 
“Credit by amount remitted, $7.50.” It was held that the justice had juris- 
diction to render judgment for $299. In the opinion it was stated: “The decisions 
of the different states upon the question whether a plaintiff may, by. remit- 
ting a portion of the amount due him on~-a note or contract, bring his case 
within the jurisdiction of an inferior court, are very conflicting.” 

There is quoted from the opinion of Chief Justice Bleckley in the case ot 
Stewart v. Thompson, 85 Ga. 830, 11 S. E. 1030, from which jurisdiction comes one 
of the cases relied on by defendant, this statement: “Whether a creditor whose 
demand is created by express contract, such as a promissory note, can volun- 
tarily abandon a part of his claim, or enter a credit upon it, for the express 
purpose of reducing it within the jurisdiction of a given court, is a question 
upon which authorities differ.” He added: “It is probable that the weight of 
the decisions is with the affirmative.” 

The same work—i. e., 17 Standard Proc.—on page 880 thus continues, “In a 
few jurisdictions the right of either party to remit a portion of the obligation 
without consent of the other party is denied.” In support of this statement it 
cites most of the decisions relied on by defendant. 

But, even if it be conceded that this latter view of the matter is the true 
one, it does not follow therefrom that defendant’s contention here is sound. 
It is one thing to attempt to confer jurisdiction on a court -by the device re- 
sorted to in cases of that character, and an entirely different thing to attempt 
to prevent this court from acquiring jurisdiction by the device resorted to here. 

This brings before us another line of authorities relied on, to wit: Wilson 
v. Daniel, 3 Dall. (3 U. S.) 401, 1 L. Ed. 655; North American Transportation 
Co. v. Morrison, 178 U. S. 262, 20 S. Ct. 869, 44 L. Ed. 1061; New York Life 
Ins. Co. v. Johnson (C. C. A.) 255 F. 958. These cases hold that if, in an action 
brought in the federal court, it appears from the allegation of the plaintiff's 
initial pleading that he is entitled to recover no more than an amount less than 
is within the court’s jurisdiction, he cannot confer jurisdiction on it by praying 
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for a recovery of an amount within its jurisdiction. As said in the first case: 
“Where the law gives no rule, the demand of the plaintiff must furnish one; 
but, where the law gives the rule, the legal cause of action, and not the plain- 
tiffs demand, must be regarded.” 

In this line of cases also there is an attempt by a device to confer juris- 
diction on a court of an action of which it has no jurjsdiction. A court may well 
resent an attempt by some device to impose, as it were, jurisdiction on it of that 
which it does not have jurisdiction, and yet be entirely indifferent to a resort 
to a device to prevent its having jurisdiction of an action. the one course adds 
to its burdens, whereas the other lightens them. It is a case of such prevention 
when a device is resorted ‘to in order to prevent an action being transferred 
from one court to another, as here. ‘The Supreme Court has sanctioned a re- 
mittitur by a plaintiff of a part of his recovery to defeat the defeidant’s right to 
appeal or sue out a writ of error. Pacific Postal Tel. Cable Co. v. O’Connor, 128 
U. S. 394, 9 S. Ct. 112, 32 L. Ed. 488; Texas & Pacific R. Co. v. Horn, 151 U. S. 
110, 14 S. Ct. 259, 38 L. Ed. 91. 


There is, however, an instance where such transfer cannot be prevented 
by a device resorted to for that purpose. This brings me to the third line of 
decisions relied on by defendant. Those involving a case of fraudulent joinder; 
i. e., where the plaintiff in an action in a state court joins a citizen of the same 
state as that from which he hails as a defendant with a citizen of another state, 
in order to prevent a removal of the action by the latter to the federal court. 
A case of this kind is that of Wecker v. Enameling Co., 204 U. S. 176, 27 S. Ct. 
184, 51 L. Ed. 430, 9 Ann. Cas. 757. The device resorted to in such cases may 
be characterized as a downright lie. Joint liability is alleged to prevent re- 
moval, when it is known that there is no such liability. But there is no analogy 
between such cases and the one in hand. In cases of that sort there.is a pend- 
ing action against the removing defendant, of which the federal court has juris- 
diction, but for this device resorted to. Here there is no pending case of whch 
this court has jurisdiction, removal of which to this court is prevented by any 


sort of a device. The device is resorted to for the purpose of preventing there 
being such a case. 


Thus far I have considered the relevancy of the decisions cited by defend- 
ant to the questions before me, and I have found that none of them are re- 
levant. I would deal now with the matter affirmatively. I know of no case in- 
volving the exact question we have here, where it was held that the action was 
not removable, unless it be the decision of Judge Evans in the case of Swann 
v. Mutual Reserve Fund Life Assn., (C. C.) 116 F. 232. The defendant would 
distinguish this case on the ground that that was a case of an unliquidated 
demand. But it seems to me that the decisions of the Supreme Court in the 
two cases heretofore referred to, upholding the right of a plaintiff in a judg- 
ment of a federal court of original jurisdiction for a sum within the jurisdiction 
of the Supreme Court to remit enough of the judgment to leave an amount not 
within its jurisdiction to prevent an appeal to that court, are pertinent by anal- 
ogy to the question in hand. 

Moon on Removal of Causes is a direct authority in support of the non- 
removability of this action. At the time it was written and published the juris- 
dictional amount was $2,000. Section 86 is thus entitled: “A plaintiff in an action 
in a state court for the recovery of money only may limit his demand to $2,000 
or less, although entitled to recover more, and thereby defeat a removal.” In 
the body of the section it first states: “A plaintiff in an action for damages may 
demand less than he has sustained and thereby restrict his recovery to the 
lesser amount aod defeat a removal. Although a plaintiff has been damaged 
more than $2,000 he may prefer to sue for that sum or less and thereby keep 
his case in the state court, rather than sue for the full damages with the re- 
sulting delay and annoyance and expense of a removal to the United States 
Circuit Court. Where in such a case the complaint fixes the amount of dam- 
ages at $2,000 or less, the defendant cannot procure a removal by alleging in 
the petition for removal that the amount in dispute exceeds $2,000. The de- 
fendant cannot complain effectively because the damages are limited to $2,000 
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or less, although the limitation arose from the desire to defeat the right of re- 
moval which the defendant would have if the demand exceeded that sum.” 
Then, coming to the case of a suit on a note, it continues: “In an action upon 
a note or account a plaintiff may restrict by his prayer for judgment to lesser 
sum than is due him thereon. The lesser sum for which judgment is so de- 
manded is the matter in dispute. If a plaintiff bring a suit in a state court upon 
a note, account or other contract, which would authorize the recovery of a 
greater sum, but limits his demand for judgment to $2,000 or less, the matter 
in dispute does not exceed $2,000, and hence there is no right or removal.” 

(2, 3] The defendant finally urges that the amount in controversy exceeds 
$3,000, because plaintiff prays in her petition, not only for judgment for $3,000, 
but “for all other and appropriate relief.” By section 90, Kentucky Civil Code 
of Practice, it is provided: “The petition must state facts which constitute a 
cause of action in favor of the plaintiff against the defendant, and must demand 
the specific relief to which the plaintiff considers himself entitled; and may 
contain a general prayer for any other relief to which the plaintiff may appear 
to be entitled. If no defense be made, he cannot have judgment for any relief 
not specifically demanded; but, if defense be made, he may have judgment for 
other relief, under a prayer therefor.” 

The amount in controversy must be determined as things stand when the 
petition for removal is filed, at which time no answer has been filed. But in 
such a case as we have here, if there had been no removal and an answer had 
been filed, plaintiff would not have been entitled to judgment for more than 
$3,000. The other relief to which reference is made does not mean a different 
and greater sum than that specifically demanded. 

In the case of Baltimore & Ohio R. Co. v. Worman, 12 Ind. App. 494, 40 N. E. 
751, it was.held that the rule as to removability was not changed by plaintiff's 
demand for “two thousand dollars and all proper relief,’ when no relief other 
than damages is granted upon the facts pleaded. 

The motion to remand is sustained. 


GAUGH v. SOUTHERN LIFE INS. CO. (No. 46.) 
Supreme Court of Arkansas. June 24, 1929. 
Rehearing Denied Sept. 23, 1929. 
19 Southwestern Reporter (2d) 1013. 
2. INSURANCE—POLICY CONTAINING CLAUSE STATING POLICY 
SHALL NOT BECOME EFFECTIVE UNTIL DELIVERED, NO LIA- 
BILITY ARISES UNTIL DELIVERY. 


Where insurance policy contains clause stating that policy shall not become 
effective until delivered, no liability arises thereon until delivery. 


(For other cases, see Insurance, Dec. Dig. § 136[1].) 


3. INSURANCE—POLICY NOT TO BE EFFECTIVE UNTIL DELIVERY 
HELD IN FORCE AT INSURED’S DEATH IN VIEW OF PAYMENT 
OF NINE MONTHLY PREMIUMS AND 30-DAY GRACE PERIOD. 


Where life insurance policy contained provision that policy should not be 
effective until delivered and undisputed evidence showed policy was not ut- 
livered until March 28, making payment on that date applicable to following 
month, first premium being due on April 1, and undisputed testimony further 
showed nine monthly premiums were paid thereby covering December of same year, 
and insured died January 16 of following year, at which time policy was still in ivice 
under thirty-day grace period for payment of January premium, policy was in 
force at insured’s death, entitling beneficiary to recover proceeds. 

(For other cases, see Insurance, Dec. Dig. § 175.) 

Appeal from Circuit Court, Sebastian County; J. Sam Wood, Judge. 


Suit by Rosa Gaugh against the Southern Life Insurance Company. Judg- 
ment for defendant, and plaintiff appeals. Reversed, and judgment directed 
for plaintiff. 


W. H. Dunblazier and Joseph R. Brown, both of Ft. Smith, for appellant. 
Holland & Holland, of Ft. Smith, for appellee. 
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Humpureys, J. Appellant instituted suit against appellee in the circuit court 
of Sebastian county, Ft. Smith district, to recover $500 as beneficiary in a policy 
of insurance issued by said appellee upon the life of Ben Gaugh, the husband 
of appellant. 

Appellee filed an answer to the complaint denying liability under the policy 
on the ground that same had lapsed for nonpayment of premiums. 

The cause was submitted upon the pleadings, testimony, and instructions 
of the court, which resulted in a verdict and judgment in favor of appellee, from 
which is this appeal. 

At the conclusion of the testimony, appellant requested the court to in- 
struct a verdict in her favor, which the court refused to do, over her objection 
and exception. The trial court erred in refusing to peremptorily instruct a 
verdict for her. According to the undisputed testimony, the policy was not’ 
delivered to the insured until March, 1927, although dated February 17, 1927. 


It contained a clause stating that it should not become effective until delivered. 
It also contained the two following clauses: 


“In the case of Monthly Premiums—All premiums shall be due on the first 
day of each calendar month and must be received by the company on or before 
the last day of each month.” 


“Payment of premium under this policy will be due on the Ist day of 
April, 1927, and on the first day of each and every month thereafter.” 

[1-3] The undisputed testimony showed that nine monthly premiums were 
paid by the insured to appellee. The receipts for these payments show on 
their face that the payments were made for the months of March to Novem- 
ber, 1927, inclusive. The March receipt, dated February, 1927, has a notation 
on the margin “3-26.” Appellant testified, without contradiction, that S. H. 
Gregory, the local agent of appellee, brought the policy in question to their 
home the latter part of February, 1927, and requested payment of the first pre- 
mium; that she told him her husband did not get his pay until March 26th, and 
that Mr. Gregory made a notation on the margin of the receipt “3-26”; that 
he kept the receipt and policy saying that he would return on that day and 
deliver the policy and collect the first premium; that he did not return until 
the 28th day of March, at which time she paid Mr. Gregory $1.75 in settlement 
of the first premium; that he handed her the receipt on which he had made the 
notation “3-26” and at the same time delivered the policy to her for her hus- 
band. It is true that S. H. Gregory testified by reference to the policy and re- 
ceipts that the policy took effect from its date, February 17, 1927, and that pay- 
ment of the premium in March was for the month of March and not for April. 
But this could not have been true unless the policy was delivered the last of 
February or the first of March. Gregory did not gainsay the testimony of 
appellant to the effect that he delivered the policy on March 28, 1927. Her 
testimony to this effect is corroborated by the notation “3-26” on the margin 
of the receipt dated February 17, 1927. It is also corroborated by the clause 
quoted above with reference to the payment of the premium. This clatise 
necessarily referred to the payment of the first premium. It is true that the 
insured paid the premium two days before the same was due, but he had a right 
to pay it in advance. In view of this corroboration of appellant’s testimony, 
it may be said that her evidence as to the date of the delivery of the policy was 
undisputed even though a party to the suit. The rule is that the uncorroborated 
testimony of a party to a suit cannot be regarded or treated as undisputed testi- 
mony in the case. The law is that, where a policy contains a clause stating 
that it shall not become effective until delivered, no liability arises thereon or 
thereunder until a delivery thereof. This policy contained such a provision, and, 
since the undisputed evidence showed that it was not delivered until March 28, 
1927, the payment on that date necessarily paid the premium for the following 
month of April. Kirk v. Sovereign Camp of Woodmen, 169 Mo. App. 449, 155 
S. W. 39. 

The court erred in submitting the issue of whether the insured had paid 
the premium on the policy for the month of December, 1927. As the undis- 
puted testimony showed that the first premium paid by him was for the month 
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of April, and that nine payments were made, it necessarily covered the month 
of December. The insured died on January 16, 1928, during the life of the 
policy, as under its terms the insured had until the 30th day of January, 1928, 
to pay the January premium. The court should have instructed a verdict for 
appelant. 

On account of the failure to do so, the judgment is reversed, and a judg- 
ment is directed to be entered here for appellant. 


OLD AMERICAN INS. CO. v. WIGGINS. (No. 66.) 
Supreme Court of Arkansas. July 1, 1929. 
Rehearing Denied Sept. 23, 1929. 
19 Southwestern Reporter (2d) 1031. 
INSURANCE—AGENT HAVING KNOWLEDGE OF INSURED’S PREG- 

NANCY WHEN SECURING APPLICATION, BUT ANSWERING 

QUESTION IN NEGATIVE FOR INSURED, INSURER WAS BOUND 
BY AGENT’S KNOWLEDGE. 

Where applicant for life insurance policy correctly and truthfully answered all 
questions propounded to her regarding her physical condition, and there was no 
collusion between agent of insurer and insured, and it was undisputed that agent 
had knowledge of insured’s pregnancy at time he wrote application whether in- 
sured was pregnant at time in negative without insured’s knowledge, insurer ‘was 
bound by agent’s knowledge. 

(For other cases, see Insurance, Dec. Dig. § 379[4].) 


Appeal from Circuit Court, Hot Spring County; Thos. E. Toler, Judge. 

Suit by Curtis Wiggins against the Old American Insurance Company. Judge- 
ment for plaintiff, and defendant appeals. Affirmed. 

John L. Crank, of Little Rock, for appellant. 

H. B. Means, of Malvern, for appellee. 


KirBy, J. Appellee, the beneficiary named in the policy or certificate of insur- 
ance upon the life of his wife, Mable Wiggins, brought this suit to recover $400, 
alleged to be the balance due under the policy for $500 and for penalty and at- 
torney’s fees, and recovered judgment from which the appeal is prosecuted. 

The complaint alleged the issuance of the policy on the Ist day of July, 1927, 
jointly to Curtis Wiggins and others for the payment of $500 upon the proof of 
death of Curtis Wiggins and Mable Wiggins; that Curtis Wiggins was named as 
beneficiary of Mable Wiggins; the payment of all premiums, the death of the in- 
sured Mable Wiggins on the 10th of May, 1928, the payment as provided in the 
policy upon the next day after information of the death of the insured of $100, 
denial of liability under the policy on account of false answers in the application 
for insurance, the application stating that Mable Wiggins was not pregnant when 
in fact she was pregnant; that prior to and at the time of making the application 
for insurance Mable Wiggins and Curtis Wiggins, the plaintiff advised, notified, 
and informed the company and its agents of Mable Wiggins’ true condition; that 
she was pregnant, but the defendant’s agents who prepared the application for 
the policy, knowing her true condition, carelessly or fraudulently stated in the ap- 
plication for insurance that said Mable Wiggins was not pregnant, which state- 
ment was unknown to her or the plaintiff at the time. 

The answer denied the other allegations of the complaint, admitted denying li- 
ability under the policy on account of false answers in the application for insur- 
ance, and admitted that the application stated that Mable Wiggins was not preg- 
nant, when in fact she was; denied that she or Curtis Wiggins had advised, notified, 
and informed the defendant or its agents of her condition of pregnancy, and that 
its agents who prepared the application for the policy knew the true condition of 
Mable Wiggins, and carelessly or negligently stated on the application that she 
was not pregnant and that such answer was unknown to her or the plaintiff; de- 
nied plaintiff's right to attorney’s fees, alleging the statute under which the claim 
was made to be unconstitutional, contravening the Federal Constitution. 

The application which was attached to and made part of the policy was ex- 
hibited ‘With it, and shows Mable Wiggins was asked the question. “Are you preg- 
nant at this time?” answer “No.” The application also contains the statement and 
warranty that the applicant knew that her insurability was to be determined with- 
out medical examination and by the answers made to the questions and that be- 
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fore signing the application she had read or had had read to her each of the ans- 
wers, and that each of same was unqualifiedly true, warranting them to be so, etc. 

The policy contained the following provision: “The company shall not be li- 
able in any amount for death resulting within 10 months from the date of this 
policy as a direct or indirect result of pregnancy or childbirth.” The policy was 
issued on June 4, 1927, and her death occurred on the 10th day of May, 1928. 

Appellee, being asked the condition of his wife at the time of applying for 
the insurance, stated the agent asked if she was pregnant, and he told him she was, 
and the agent said “Well then, I don’t know whether I can write her or not until 
I see further,” and he went away, and in a few days returned and told appellee, 
“It is all right. I am ready and will write up your policy.” He stated that his 
wife did not sign the application, that she could not write or read, and he did not 
know who signed it for her; that the agent had him to sign his name, and that he 
did not know of his wife’s signing by making her mark with a witness, and that 
she did not answer the question in the application “Are you pregnant at this time?” 
“No”; that he did not ask her at the time of filling out the application anything 
about being pregnant, but they had told him a number of days before that she was 
pregnant. The agent taking the application did not testify, and the application as 
signed did not purport to be signed by Mable Wiggins by mark. 

The company paid the $100 according to the terms of the policy on the day 
after being informed of the death of Mable Wiggins, and later, in checking up 
on the claim, denied liability because of the answer “No” by the insured appearing 
in the application to the question, “Are you pregnant at this time?” 

There is no contention on the part of appellee that the insured was not preg- 
nant at the time the application for the policy was made or denial that she gave 
birth to a child on the 27th day of September, 1927, after the date of the policy on 
the 4th day of June, 1927, or that her death occurred on the 10th day of May, 1928. 
The beneficiary's statement that he had told the agent when applying for insurance 
shortly before the application was written that his wife was pregnant, and had been 
informed by the agent that he did not know whether he could write a policy until 
he saw further about it, and in a few days was informed by him that “It is all 
right. I am ready and will write your policy up,” was undisputed. Neither was 
his statement that his wife could not read or write denied, and he also testified 
that no question was asked her by the agent at the time he wrote the application 
about her condition. 

The jury found against the appellant on conflicting testimony that no false war- 
ranty had been made as to the condition of pregnancy of the insured, that no ques- 
tion about it was asked her, and the answer “No” to the printed question was not 
made or authorized by the insured, but written by the agent taking the application, 
notwithstanding he had before been fully informed of the pregnancy of the in- 
sured. 

In Southern Ins. Co. v. Floyd, 174 Ark. 373, 205 S.-W. 715. it was said, 
quoting syllabus: “Knowledge relating to the physical condition of the insured 
which comes to the agent of the insurance company, while he is performing the 
duties of his agency in receiving applications for insurance and delivering policies, 
becomes the knowledge of the company, and the insurance company is bound there- 
by, in spite of a provision in the policy to the contrary, where the agent who so- 
licited the business was charged with the duty of asking the applicant questions 
concerning his physical condition.” The testimony of the beneficiary shows that 
the applicant correctly and truthfully answered all questions about her physical 
condition propounded to her, and is to the effect that there was no collusion between 
the agent of the company and the insured; and it is also undisputed that the agent 
had knowledge of the insured’s pregnancy at the time he wrote the application for 
the insurance. It is also true that the death of the insured occurred more than 
_ months after the delivery of the policy, and its validity could not therefore 
be affected nor liability by the company escaped under the provision for nonli- 
ability for death resulting within 10 months from the delivery of the policy, as a 
result, directly or indirectly, of pregnancy or childbirth, if such had been the case, 
and it was not shown to be. 

The issue was submitted to the jury on proper instructions, and there was sub- 
stantial testimony in support of the verdict. which will not be disturbed by this 
court. The judgment is accordingly affirmed. 
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PLUNKETT v. HOPLEY. (No. 39674.) 
Supreme Court of Iowa. Sept. 24, 1929. 
226 Northwestern Reporter 772. 

1. INSURANCE—NOTE FOR INSURANCE IS NOT VOID OR UNCOLLEC- 
TIBLE MERELY BECAUSE OF FAILURE TO STATE ON ITS FACE 
THAT IT WAS TAKEN FOR INSURANCE; “UNLESS” (Code 1927, § 
8958). 

Note taken for insurance is not void or uncollectible under Code 1927, § 
8958, requiring notes taken for insurance policies in any company doing business 
in the state to so state, and providing that such notes should not be collectible 
“unless” company and its agents had complied with state laws relative to in- 
surance, merely because note does not state on its face that it is taken for in- 
surance in that the word “unless” as used in the statute, means “if it be not 
that,” or “if it be not a fact ithat,” or “without the case that,” rather than “ex- 
cept.” 


(For other cases, see Insurance, Dec. Dig. § 187[1].) 


Stevens, J., and Albert, C. J., dissenting. 

Appeal from District Court, Cass County; H. J. Mantz, Judge. 

Action on promissory note. At the conclusion of plaintiff’s evidence, ver- 
dict was directed in favor of defendant, and from the judgment thereon plain- 
tiff appeals. Reversed. 

E. M. Willard, of Atlantic, for appellant. 

Swan, Martin & Martin, of Atlantic, for appellee. 

Moruinc, J. [1] The note sued on is in ordinary form, dated and payable at 
Atlantic, Iowa, names plaintiff (J. R. Plunkett) as payee, and is signed by the 
defendant. Defendant, admitting he signed the note, alleges that 1t was given for 
a policy of insurance upon his life, was secured by misrepresentation, on dis- 
covering which he rescinded the contract. The only evidence in the case is the 
note and plaintiff’s statement in testimony that it was given for premium on 
a life insurance policy issued and delivered to defendant. Defendant moved 
for, and obtained, a directed verdict on the ground that the note was given 
for insurance and did not show that fact on its face. He says here that his 
“sole and only contention” “is that the evidence having shown that said note 
was given for life insurance and as shown by the note itself * * * said note 
did not have on its face that it was given for insurance and, therefore, was 
not collectible under the laws of the state of Iowa.” He relied on Section 
8958, Code 1927: “All notes taken for policies of insurance in any company 
doing business in the state shall state upon their face that they have been taken 
for insurance, and shall not be collectible unless the company and its agents 
have fully complied with the laws of the state relative to insurance.” The his- 
tory of this legislation may. be traced in Laws 12th Gen. Assem. c. 138, § 25, 
Code 1873, § 1146, Code 1897, § 1726. We think it evident that the statute does 
not say or mean that a note taken for insurance shall be void or uncollectible 
if it does not state on its face that it is taken for insurance. The requirement 
that such notes shall so state is as to the point now under consideraion “to dis- 
courage unauthorized companies from doing business in this state’ (Cook v. 
Weirman, 51 Iowa, 561, 562, 2 N. W. 368, 388) to protect the assured agaist 
liability because of negotiation to holders in the course of notes given to un- 
authorized companies, and to give to prospective purchasers of such notes notice 
of defense for such possible illegality. Compliance “with the laws of the state 
relative to insurance” has reference to the Iowa laws regulating such insurance 
of which the provision in question was made a part by the Code of 1873. The 
provision could not have been intended so wholly purposeless as the making a 
note given for insurance void simply because it does not say it was given for in- 
surance. 


[2] Though the defense is not further pressed, yet we think it incumbent upon 
us to say that the word “unless” as used in the statute means “if it be not that,” 
or “if it be not a fact that,” or “without the case that” (Cent. Dict. “Unless,” 
March Thesaurus 195, 677, Webster New Int. Dict. “Unless”), rather than “ex-- 
cept.” We think the statute is not intended to prescribe a general rule of un- 
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collectibility of insurance notes with exception in the case of an affirmative 
showing by plaintiff of full compliance with the insurance laws. The presump- 
tion of law is of legality of conduct rather than illegality, and this applies to 
the business of corporations foreign as well as domestic. 22 C. J. 107, 108; 14a 
C. J. 1358, 1385; Mt. Arbor Nurseries v. Gurney S. & N. Co., 46 S. D. 234, 191 
N. W. 835; McIntosh Livestock Co. v. Buffington, 116 Or. 399, 241 P. 393; 12 
R. C. L. 101; Northrup v. A. G. Wills Lumber Co., 65 Kan. 769, 70 P. 879; Meaker 
Galvanizing Co. v. Charles E. McInnes & Co., 272 Pa. 561, 116 A. 400; McClar- 
ran v. Longdin-Brugger Co., 24 Ohio App. 434, 157 N. E. 828; Langworthy v. 
Garding, 74 Minn. 325, 77 N. W. 207; Missouri Pac. Railroad Co. v. Prude, 265 
U. S. 99, 101, 44 S. Ct. 450, 68 L. Ed. 919, 928. See McKinley, etc., Co. v. Gordon, 
113 Iowa, 481, 484, 85 N. W. 816. We are of the opinion that it was not the 
intention of the Legislature in the case of notes given for insurance to reverse 
this presumption. 


Reversed. 


Kindig, Evans, Wagner, Faville, Grimm, and De Graff, JJ., concur. 

Stevens, J. (dissenting.) The opinion of the majority in this case, as I view it, 
is the exact negative of the plain, unambiguous language of section 8958, Code 
of 1927, and of the obvious intent of the Legislature. The statement in the 
opinion quoted from Cook vy. Weirman, 51 Iowa, 561, 2 N. W. 386, 388, that 
the purpose of the statute is “to discourage unauthorized companies from doing 
business in this state” is without contrary significance. Conceding this to be 
the purpose, how does it conceivably affect the statute? The court held in the 
cited case that the omission of the words for “for insurance,” or other equivalent 
language, does not affect negotiability. Thus, a note taken in violation of the 
statute is collectible in the hands of an innocent purchaser for value. The 
opinion of the majority interprets the words “shall not be collectible” as meaning 
collectible unless the defendant assumes and carries the burden of proving that 
the payee has not conformed to the statute. The word “unless” as defined by 
Webster and as judicially defined means “upon any less condition that (the fact 
or thing stated in the sentence or clause which follows).” Hickory v. So. Ry. 
Co., 137 N. C. 189, 49 S. E. 202, 205; Stein v. Dunne, 119 App. Div. 1, 103 N. Y. 
S. 894; Central of Ga. Ry. Co. v. Finch, 179 Ala. 121, 59 So. 619; People ex rel. 
Rochester Tel. Co. v. Priest, 181 N. Y. 300, 73 N. E. 1100; Laborde v. Ubarri, 
214 U. S. 173, 29'S: Ce: $52; S3 L. Bae SSS: 


The definition applied to the statute means that the note is collectible only upon 
no less condition than compliance with the statute. What is it the statute requires to 
give the note collectibility? It must state upon its face that it was given for in- 
surance. Collectibility is the exact opposite of uncollectibility. Collectibility means 
legally demandable. McDoal v. Yeomans, 8 Watts (Pa.) 361; French v. Marsh, 
29 Wis. 649. 

If collectibility means legally demandable, then uncollectibility must mean not 
legally demandable or the contrary. Assuming that the purpose of the statute is 
to discourage unauthorized companies from doing business in this state, is there 
any reason why the purpose should be “soft-pedaled”? Surely, if the burden of 
proving collectibility is placed upon the corporation, it would incur no difficulty in 
making the proof. It is in possession at all times of the facts, whereas the de- 
fendant, if the burden is cast upon him, must institute inquiry and search at his 
own expense and produce testimony to show that the plaintiff has not complied with 
the statute. If the burden is put where the statute puts it—on the corporation—the 
effect will be to discourage unauthorized companies from doing business in this 
state far more than if the statute is given a reverse meaning and application and 
the hurden placed upon the maker. If the note is negotiable and protected in the 
hands of a purchaser for value and the burden of showing that the company at the 
time the note was executed was not authorized to do business in this state, about 
all of the discouragement tontemplated by the Legislature disappears, and the 
protection to the maker, which was intended to be something more than a mere 
incident, is practically destroyed. 


Insurance companies prepare their own notes, and it is no hardship upon them 
to print the words “given for insurance” on the face thereof. The natural ten- 
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dency on the part of insurance companies will be to omit the words if negotiation 
is desired. 

in my opinion, the statute means what it says, and that if it were given for 
insurance, the note is uncollectible unless the words required by the statute are 
written thereon. I would affirm. 

Albert, C. J., joins in dissent. 


GUY v. MODERN WOODMEN OF AMERICA et al. (No. 28837.) 
Supreme Court of Kansas. Oct. 5, 1929, 
280 Pacific Reporter 756. 
(Syllabus by the Court.) 
SURANCE—FRATERNAL INSURANCE CERTIFICATE HELD SUB- 
ECT TO SUBSEQUENTLY ADOPTED BY-LAW PROHIBITING PAY- 
{ENT TO BENEFICIARY NOT RESIDENT OF UNITED STATES OR 

CANADA. 

A certificate issued by a fraternal insurance association to a member, providing 
that the certificate shall be subject to all existing laws, rules, and regulations of the 
organization or to those that might be thereafter adopted, is subject to a subse- 
quently adopted by-law prohibiting the organization from paying the amount of 
the certificate to a beneficiary named therein who at the death of the member is not 
a resident of the United States, or its dependencies, or of the Dominion of Canada. 

(For other cases, see Insurance, Dec. Dig. § 719[2].) 

2, INTERPLEADER—INSURANCE ASSOCIATION’S LIABILITY ON 
BENEFIT CERTIFICATE HELD DISCHARGED BY PAYMENT TO 
COURT CLERK TO ABIDE LITIGATION BETWEEN CONTESTING 
BENEFICIARIES: (Rev. St. 1923, 60—418). 

In an action by a named beneficiary in a certificate issued by a fraternal in- 
surance association for one-half of the amount named in the certificate, where an- 
other beneficiary named in the certificate claims the whole of the amount, the asso- 
ciation will be discharged from liability to the plaintiff upon paying to the clerk of 
the district court where the action is pending the full amount named in the certi- 
ficate, to abide the litigation between the two contesting beneficiaries. 

(For other cases, see Interpleader, Dec. Dig. § 21.) 

Appeal from District Court, Wyandotte County, First Division; Edward L. 
Fischer, Judge. 

Action by Franklin Guy against the Modern Woodmen of America and an- 
other. From orders overruling his demurrers to answers of each defendant, plain- 
tiff appeals. Affirmed. 

FE. E. Martin, of Kansas City, for appellant. 

George G. Perrin and Truman Plantz, Jr., both of Rock Island, IIl., and F. M. 
McDavid, of Springfield, Mo., for appellee Modern Woodmen. 

H. Earl Meade and W. L. Wood, both of Kansas City, for appellee Swain. 

MarsHau, J, The plaintiff, a resident of France, sued the Modern Woodmen 
of America to recover as a beneficiary named in the certificate issued by that or- 
ganization to Edward L. Swain, the father of the plaintiff. Anna Swain, the 
widow of Edward L. Swain, was made a party defendant. Each of the defendants an- 
swered. The plaintiff demurred to each of the answers. The demurrers were over- 
ruled. From those orders, the plaintiffs appeals. 

‘The petition alleged that on September 12, 1907, a beneficiary certificate was 
issued to Edward L. Swain, in which Anna Swain and the plaintiff were named 
as beneficiaries, one-half payable to each; that Edward L. Swain died on March 6, 
1928; that proof of death was made; and that there was due the plaintiff $1,000 
under the certificate which the defendants refused to pay. 


[1] 1. The answer of Anna Swain pleaded that the application for the certifi- 
cate and for membership in the order contained the following: “Do you understand 
and agree that the laws of this order now in force, or hereafter enacted, enter into 
and become a part of every contract of indemnity between the members of the order 
and govern all rights thereunder?” Answer, “Yes.” That the certificate issued to 
Edward L. Swain provided “that all the conditions contained in this certificate and 
the by-laws of this society, as the same now exist, or may be hereafter modified. 
amended, or enacted, shall be fully complied with,” and that the conditions con- 
tained in the certificate were accepted in writing on the face of the certificate in the 
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manner following: “I hereby accept the above benefit certificate, and agree to all 
the conditions therein contained. Edward L. Swain.” The answer of Anna Swain 
further alleged that in June, 1925, the Modern Woodmen of America enacted that 
part of section 51 of the by-laws which provided that “the amount to be paid under 
the benefit certificate shall not be paid to any person who is not an actual resident 
of the United States, or its dependencies or the Dominion of Canada”; that such 
enactment became effective September 1, 1925; that the plaintiff is a resident of 
Paris, France; that $1,000 had been paid under the certificate to Anna Swain; that 
both the plaintiff and Anna Swain were claiming the other $1,000 payable under the 
certificate; and that the defendant Modern Woodmen of America had paid the 
money into court to abide the judgment of the court as to who should receive the 
money, the plaintiff or Anna Swain. The answer of Anna Swain concluded with a 
prayer that the plaintiff take nothing and that Anna Swain be decreed the lawful 
owner of the remaining $1,000 due under the certificate. 


A copy of the by-laws of the Modern Woodmen of America was attached to 
the answer of Anna Swain and made a part of it. In section 51 of the by-laws, 
reference is made to section 50, which provided that “no certificate shall be made 
payable to any person or charitable institution that is not an actual resident of the 
United States, or its dependencies, or the Dominion of Canada.” The answer did 
not disclose when this provision became a part of section 50. 


The question argued is the binding effect of that part of section 51 of the 
by-laws which prohibited the payment of the certificate to any person not a resident 
of the United States, or its dependencies, or of the Dominion of Canada, which 
provision was adopted after the certificate had been issued. The plaintiff contends 
that it had no binding effect on the certificate issued to Edward L. Swain or on the 
beneficiaries named in the certificate. Anna Swain argues that when Edward L. 
Swain made application for membership in the Modern Woodmen of America, 
and when the certificate was issued to him, he agreed that the organization could 
properly enact subsequent by-laws and that they would be binding on him and on the 
beneficiaries named in the certificate. 

The rule is that the subsequently enacted rules, regulations, and by-laws of a 
fraternal insurance organization, adopted after the issuance of a beneficiary certi- 
ficate therein, are binding on both the member of the organization and on the bene- 
ficiaries named in the certificate where the certificate provides that it is issued 
subject to all rules, regulations, and by-laws then existing or that may thereafter be 
adopted. Miller v. National Council, 69 Kan. 234, 76 P. 830; Boman v. Bankers 
Union, 76 Kan. 198, 204, 91 P. 49, 11 L. R. A. (N. S.) 1048: Maccabees v. Nelson, 
77 Kan. 629, 635, 95 P. 1052; Hart v. Annuity Assoc., 86 Kan. 318, 323, 120 P. 363, 
Ann. Cas. 1913C, 672; Moore v. Annuity Association, 95 Kan. 591, 148 P. 981: 
Kirk v. Aid Association, 95 Kan. 707, 149 P. 400; Uhl v. Life Association, 97 Kan. 
422, 155 P. 926; Dey v. Knights & Ladies of Security, 113 Kan. 86, 213 P. 1066 ; 
Roper v. Columbian Circle, 113 Kan. 280, 283, 214 P. 421. The rule stated is 
modified by the principle that subsequently adopted rules, regulations, and by-laws 
must be reasonable. There is nothing in the pleadings in the present action to in- 
dicate that the adopted by-law operated unreasonably. 


The quoted part of section 51 of the by-laws was adopted in 1925 and made 
that section conform to the provisions of section 50, which prohibited the issuance 
of a certificate from being made payable to any person not a resident of the 


United States, or of its dependencies, or of the Dominion of Canada. It may he 
inferred from the petition of the plaintiff and the answer of Anna Swain that the 
plaintiff, when the certificate was issued to Edward L. Swain, was a resident of the 
United States and was a er beneficiary, qualified to be named as such under 
section 50 of the by-laws. By his voluntary act in transferring his residence from 
the United States to Paris, p Bond he disqualified himself to receive payment as a 
beneficiary and cannot enforce payment under the certificate. 


The by-laws of the Modern Woodmen of America provided for a change of the 
beneficiary named in a certificate issued to a member. Under those circumstances, 
the plaintiff did not have a vested interest in the certificate until the death of Ed- 
ward L, Swair, and then only in the event that no change had been made in the 
beneficiary during the lifetime of Edward L. Swain. Bacon on Benefit Societies and 
Life Insurance (3d Ed.) 3 291a and 304; 45 C. J. 196; Sluder v. National Ameri- 
cans, 101 Kan. 320, 166 P. 482, L. R. A. 1917F, 631. The contract was between 
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Edward L. Swain and the organization. The plaintiff was not a party to that con- 
tract. it could be changed without his consent. 

g it would have been error to have sustained the demurrer to the answer of Anna 
wain. 

|2] 2. The answer of the Modern Woodmen of America set out a copy of the 
certimcate issued to Edward L. Swain, set out a copy of by-law No. 51, and alleged 
that the plaintiff was a resident of Paris, France; that the plaintiff, on account of 
his residence, was disqualified to take as a beneficiary under the certificate; that 
payment of $1,000 had been made under the certificate to Anna Swain; and that 
both the plaintiff and Anna Swain were claiming the remaining $1,000 due under the 
certificate. ‘the answer prayed that the Modern Woodmen of America be per- 
mitted to deposit the disputed $1,000 with the clerk of the court to abide the judg- 
ment and order of the court. The money was deposited with the clerk and is there 
to abide the final determination of this action. There was a substantial compli- 
ance with section 60—418 of the Revised Statutes, and the defendant was there- 
after discharged from liability to the plaintiff. It was not error to overrule the 
plaintiff's demurrer to the answer of the Modern Woodmen of America. 

The judgments are affirmed. 

HAMMERSLEY v. ROYAL NEIGHBORS OF AMERICA et al. (No. 4628.) 
Springfield Court of Appeals. Missouri. 
Sept. 23, 1929. 
20 Southwestern Reporter (2d) 161. 
INSURANCE—WHERE WIFE NAMED AS BENEFICIARY IN BENEFIT 

CERTIFICATE OBTAINED DIVORCE, INSURED’S SECOND WIFE 

AND INSURED’S CHILDREN SHARED EQUALLY IN FUND (Rev. St. 

1919, §§ 319, 6403). 

Where member of fraternal benefit society named wife as beneficiary, but 
before his death such wife obtained divorce, and insured remarried, second wife 
and children by first wife were entitled to share equally in funds, under Rev. 
St. 1919, §§ 319, 6403, on theory that when original beneficiary became disqualified 
by divorce, property went to “heirs,” which when used to designate persons to 
receive personal estate of deceased includes distributees designated by statute 
to receive it and includes widow. 

(For other cases, see Insurance, Dec. Dig. § 776.) 

Appeal from Circuit Court, Scott County; Frank Kelley, Judge. 

Action by Ollie Powell Hammersley against Royal Neighbors of America, in 
which defendant deposited money in court, and Artie M. Hammersley and 
others interpleaded. From the judgment, both parties appeal. Affirmed. 

Sam J. Corbett and Ward & Reeves, all of Caruthersville, for plaintiff. 

C. D. Bray, of Campbell, and Smith & Zimmerman, of Kennett, for defend- 
ants interpleaders. 

Cox, P. J. Action to recover the amount due on a benefit certificate issued to 
Dr. George O. Hammersley in his lifetime. After his death, the plaintiff brought 
this suit to recover the amount of the certificate. The defendant, Royal Neigh- 
bors of America, deposited the money in court and alleged that there were 
different parties claiming the money, and asked that it be released and that 
these various claimants be required to interplead for the money. This was done. 

Artie M. Hammersley alleged that on April 15, 1909, when the benefit cer- 
tificate was issued, she was the wife of the deceased, George O. Hammersley, 
and that she was the beneficiary named in the benefit certificate; that she 
remained his wife until the 12th of February, 1918, when she procured a divorce 
from him; that no change was ever made in the beneficiary named in the benefit 
certificate; and that she was the named beneficiary in the certificate at the date 
of the death of said George O. Hammersley and was entitled to the money. 

Ollie Powell Hammersley, the plaintiff, also filed an interplea in which she 
alleged that in fact the benefit certificate was issued for the benefit of, and was 
payable to, the person who was the wife of the member at the time of his death, 
and she was that person, and because of that fact was entitled to the money. 

The other interpleaders, Mrs. Paul, Mrs. McKinney, and Mrs. Falt, alleged 
that they were the only children of George O. Hammersley and his wife Artie 
M. Hammersley; that the benefit certificate named Artie M. Hammersley as 
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beneficiary, but that she became disqualified as beneficiary when she procured 
a divorce from their father, George O. Hammersley; and that the name of the 
beneficiary was not changed, and since the named beneficiary could not take 
that under the by-laws of the society, they were the proper parties to receive 
the money. 

The trial court found that Artie M. Hammersley, the divorced wife of the 
member, was not entitled to anything, and she did not appeal. The sole con- 
tendants here are the widow and’ the children of the deceased. The trial court 
found that neither the widow nor the children were entitled to the entire sum, 
but that the widow and the children should share equally in the fund, and rend- 
dered judgment accordingly. Both parties appealed. 

An agreed statement of facts was filed, the material parts of which are as 
follows: The certificate was issued April 15, 1905, and provided that the bene- 
ficiary or beneficiaries therein named should participate in the benefit funds of 
the association “to an amount not to exceed $2,000.00 which will be paid after 
the death of said Neighbor without interest to Artie M. Hammersley, related 
to said Neighbor as Wife, subject to all conditions of this certificate and the laws 
of this society.” Also the following: “Provided that in the event of the death 
of any beneficiary at the same time or prior to the death of said Neighbor and 
upon failure to designate another beneficiary, the amount to be paid under this 
certificate shall be due and payable to the other surviving beneficiaries, if any 
there be, or if none survive, then to the legal heirs of said Neighbor.” The by- 
laws of the association contain the following: “Section 253. Who May be 
Beneficiaries: Benefit certificate shall be made payable only to the family, widow, 
widower, heirs, blood relatives, or to persons dependent upon the member as 
the applicant shall designate in the application: provided, that no certificate 
shall be made payable to a person who is not a resident of the United States 
nor shall it be made payable to an estate nor to beneficiaries subject to conditions. 
* * *” The by-laws were revised in 1925 and the provision as to who may be 
beneficiaries very much broadened, and it was therein provided that if no named 
beneficiaries were living at the time of the death of the member, the funds 
should be paid to the husband or wife, or if they were not living, then to the 
children. It was also provided that this provision should not apply to certificates 
issued prior to June 30, 1924. That amendment, therefore, does not apply to 
this case. 


The statute of the state which provides for the organization of fraternal 
beneficial societies provides in what is now section 6403, Rev. St. 1919, who 
may be beneficiaries. This section is in part as follows: “The payment of death 
benefits shall be confined to wife, husband, relatives by blood to the fourth 
degree ascending or descending. * * * Within the above restrictions each mem- 
ber shall have the right to designate his beneficiary, and, from time to time, 
have the same changed. * * * And no beneficiary shall have or obtain any vested 
interest in the said benefit until the same has become due and payable upon the 
death of the said member * * * ” 


The statute does not provide for substituted beneficiaries in case there is a 
failure of beneficiaries and no substitution is made by the number. It guarantees 
to the member the right to change beneficiarieg and stops at that. Who will 
take the place of the named beneficiaries when there is a total failure of bene- 
ficiaries must be determined by the by-laws of the association. If, however, the 
benefit certificate provides for a succession of beneficiaries in case of the failur< 
of the named beneficiary, then as long as any of that succession remain there is 
not a failure of beneficiaries, but those designated as successors to the named 
beneficiary will take in the order of their succession. For example, if the 
certificate should provide that the benefit should be paid to the wife of the 
member or, if she be dead, then to his daughter, and, if both wife and daughter 
be dead, then to a son, the designation within that limit would be clear. 

The difficulty in this case arises from the fact that neither the by-laws to 
which we must look in this case, nor the benefit certificate, make any direct 
provision for a successor to the named beneficiary in case she should become 
disqualified as a beneficiary but remain alive, as did the named beneficiary in 
this case who disqualified herself by securing a divorce from her husband. Both 
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the benefit certificate and by-laws in this case provide that if all the named 
beneficiaries die and no successor is provided by the member procuring a change 


in beneficiary under the by-laws, the benefit shall be paid to the legal heirs of 
the member. 


Counsel for the widow, Ollie Powell Hammersley, contend that the purpose 
of the member in this case was to provide for his wife, and that the person who 
should be his wife at the time of his death was the person he intended primarily 
to provide for, and that the heirs could have no right under the certificate in 
this case, but it should be paid in full to the widow, the plaintiff, in this case. 


Counsel for the children contend that when their mother, who was the wife 
of the member and named by him as beneficiary in the benefit certificate, secured 
a divorce from their father and thereby disqualified herself as a beneficiary, 
that left them, who are the heirs of the deceased member, as the named bene- 
ficiaries in the certificate and entitled them to the full payment of the certificate; 
that the widow can recover nothing because not named in the certificate and 
because not an heir of her deceased husband. 


There is much plausibility in both defendants’ contentions. The trial court 
evidently took the view that since the named beneficiary had disqualified her- 
self, she must be dropped from consideration and that left the named beneficiary 
in the certificate the “heirs of George O. Hammersley,” and then must have 
construed the term “heirs” to mean the parties to whom the money would go 
under the statute providing for the distribution of the personal property of a 
deceased intestate. He then found that the widow was entitled to share equally 
with the children as provided in section 319, Rev. St. 1919, which provides that 
on the death of either husband or wife leaving chlidren, the other shall be entitled 
to a share equal to that of a child. 

Counsel for the widow, as stated, based their contention that she is entitled 
to all the money on the ground that ‘the primary purpose of the member was to 
provide for the person who should be his wife at the time of his death, and the 
fact that he named as beneficiary the woman who was his wife at the time he 
acquired the certificate is only descriptive and does not indicate an intention to 
confine his primary provision to her personally. We cannot agree with that 
position. Had it been his intention to provide for the person who should be his 
wife at the time of his death, regardless of her name, it would have been a very 
easy matter to have named the beneficiary as “my wife” without naming any 
one, and, had he done that, there could now be no doubt of plaintiff’s right to 
the entire amount of the certificate, but he did not do that. It seems clear to us 
that the thought that his then wife might die and he remarry and leave some 
other woman as his widow at the time of his death did not occur to him. The 
person that he had in mind as the one for whom he wished primarily to make 
provision was his then wife, Artie M. Hammersley, and so he named her as 
beneficiary and described her as his wfe in order to show that under the law 
of the state and the provisions of the by-laws of the association, she was a 
person that he was authorized to name as beneficiary. To sustain the widow's 
claim for all the benefit, counsel rely chiefly upon Order of Railway Conductors 
v. Koster, 55 Mo. App. 186, and Smith v. T. P. Ass’n, 319 Mo. 1120, 6 S. W.(2d) 
870, 876, 877. In the Koster Case, some. things are said in discussion by the 
writer of the opinion that favors the plaintiff’s contention in thig case, but the 
question at issue in that case and the only question decided by the court was that 
a wife named in a benefit certificate who became divorced from her husband 
could not recover, because by the divorce she was placed outside the list of those 
who by the statute and the by-laws of the association were permitted to take. 
The question as to who was entitled to the benefit in that case, the court 
expressly declined to decide. The last paragraph of the opinion states: “We need 
not decide the second branch of this case, which relates to a substitution of 
another beneficiary by the member. As we said in the case of McFarland v. 
Creath, 35 Mo. App. 112, the only queston before us is whether the appellant 
has a right to the fund. If she has not, it is, as far as her appeal is concerned, 
immaterial what disposition the court made of it.” The question decided in that 
case is not involved here and that case is not a controlling authority in this 
case. The Smith Case, in 6 S. W.(2d), is of the same character as far as this 
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question is concerned. In the latter case the Supreme Court said: “In the 
case at bar, the statute, section 6403, and the constitution of defendant, restricted, 
‘confined’ the payment of death benefits to those belonging to the classes named. 
The statute and constitution of defendant association do not include a wife 
divorced, as such, as a person to whom death benefits may be paid. * * * There is 
no claim attempted to be made upon the theory that plaintiff was dependent upon 
the deceased. There is no question here, as there was in many cases, of dispute 
between two or more claimants. There is the bare question whether the plaintifi, 
who had ceased to be the wife of the deceased, is entitled to enforce payment 
of the death benefits under the certificate sued on.” The only question decided 
in either of these cases was that a divorced wife could not recover on a benefit 
certificate even though she be named as beneficiary in the certificate. Neither 
case decides any question that in our opinion can be regarded as binding author- 
ity in a controversy between a widow and children of a deceased member. We 
are of the opinion that the widow is not entitled to the whole fund as widow, but 
are of the opinion that when the named beneficiary, Artie M. Hammersley, 
obtained a divorce from her husband and thereby severed her relation as the 
beneficiary and dropped out of the certificate, the term wife which described 
her relation to her husband went with her and the other parties named in the 
certificate, to wit, the heirs of the member, became the only remaining named 
beneficiaries, and from that time until the death of the member, this certificate 
remained in the same condition as it would have been had the certificate in the 
first instance have been made payable to the heirs of the member. 


We now come to the contention of the children that the widow is entitled 
to nothing because she is not an heir of her deceased husband, but that the 
children who are his heirs are entitled to the entire amount of the certificate. 
Whether they are right or not depends upon what is meant by the term “heirs” 
as used in this benefit certificate and the by-laws of the association. If it be 
true that the term “heirs” where used in a written document has, under all cir- 
cumstances, a fixed and unvarying meaning, we should then only have to ascertain 
the legal definition of the word and that would settle the question. We find, 
however, that the word does not always have the same meaning. Originally 
at common law the term was limited to those to whom the real estate of an 
ancestor descended upon his death and was not used in connection with personal 
property at all. Later, and especially in this country, its use has been so 
extended that it may be properly used in connection with all kinds of property. 
Technically speaking, it is still true that real estate is the only property that 
descends to the heirs. What they acquire from the ancestor’s personal property 
they do not, technically, inherit, but acquire it under the statute of distribution 
and not under the statute describing the line of descent as to real estate. The 
title to real estate passes to the heirs immediately upon the death of the owner, 
but the title to personal property passes to the adminisrator and only reaches 
the parties whom the law directs shall receive it after the administration is closed 
and the court orders distribution to those who under the law are entitled to 
receive it. In 29 C. J. 289, in discussing the use of the word, it is said in part: 
“When used in reference to personalty it means, when there are no other words 
to give it a different construction, distributees, * * * such persons as the law 
points out to succeed to personal property, the person entitled to personal estate 
under the statute of distribution.’ Our own Supreme Court, in Howard v. 
Strode, 242 Mo. 210, at page 220, 146 S. W. 792, 795, Ann. Cas. 1913C, 1057, said: 
“We therefore conclude that the statutory provisions for the admeasurement 
of dower do not apply to personality. * * * Under section 349 [now section 319, 
Rev. St. 1919] the widow is entitled absolutely to a share in the personal estate 
of her husband equal to the share of his child. She thus becomes a distributee, 
and as such stands in the same relation to the personal estate as does the child, 
and manifestly is entitled to the same remedies to enforce her rights.” This 
seems to us to recognize the fact that those upon whom the law casts the 
personal property of a deceased person take it as distributees under the statute 
and do not take it by inheritance. The term “heirs,” then, when used to 
designate persons who are to receive the personal estate of a deceased person, 
means the distributees who are designated by the statute to receive it, and 
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includes the widow because the statute provides that she shall share in the 
dstribution of the personal estate. 

In Hanson vy. Minnesota Scandinavian Relief Ass’n et al., 59 Minn. 123, 60 
N. W. 1091, 1093, it is said: “In view of the express purpose of the association, 
we are of the opinion that the word ‘heirs’ as used in the by-laws, is to be 
construed, not in its technical, common-law sense, but as including all those who 
succeed to personal property under the statute of distribution, including, of 
course, the widow.” In Hascall v. Cox, 49 Mich. 435, 13 N. W. 807, quoting from 
‘a syllabus it is said: “After certain devises and bequests a testator dirccted 
that ‘all the residue of the estate, after all charges were paid, be divided among 
his legal heirs according to the laws of Michigan.’ Held, that as the residue was 
personal property, notwithstanding the use of the word ‘heirs’ in the will, it 
should be distributed according to the provisions of the statute of distributions 
and not the statute of descents.” That is, the term “heirs” meant those persons 
to whom the personal property would pass under the statute of distribution 
had the party died intestate, and that included the widow. The Supreme Court 
of Iowa, in Thompson et al. v. Northwestern Mutual Life Ins. Co. et al., 161 
Iowa, 446, 143 N. W. 518, 519, states: “By the weight of authority the word 
‘heirs,’ when used in any instrument to designate persons to whom personal 
property is hereby transferred or made payable, and it is not otherwise explained 
by the context, is held to mean those who would, under the statute of distribution, 
be entitled to the personal estate of the persons of whom they are mentioned 
as heirs in event of death and intestacy.” A number of cases from other states 
are cited in support of that position. See, also, Hopkins v. Miller et al, 92 
Ala. 513, 8 So. 750. In re Lines Estate, 221 Pa. 374, 70 A. 791, at page 793, 19 
L. R. A. (N. S.) 293, the Supreme Court of Pennsylvania said: “The word ‘heirs’ 
is often used in a double sense, meaning the heirs at law in relation to real 
estate and those persons who would be entitled under the statute of distributions 
in relation to personal estate.” 

Our conclusion is that the term “heirs,” as used in this benefit certificate and 
the by-laws of the association, must be held to mean persons to whom the law 
of the state would require the money to be paid if there had been no benefit 
certificate and the same amount of money was to be distributed as coming from 
the estate of the deceased member of this assocjation. Pleimann v. Hartung, 84 
Mo. App. 283; Western Commercial Travelers’ Ass’n v. Tennent, 128 Mo. App. 
541, 554, 106 S. W. 1073. 

The judgment will be affirmed. 

Bailey, J., concurs. 

Smith, J., not sitting. 


In re HAEDRICH’S ESTATE. 
Surrogate’s Court, Kings County. September 10, 1929. 
236 New York Supplement 395. 

1, TAXATION—PROCEEDS OF LIFE POLICY PAYABLE TO NAMED 
INDIVIDUALS ARE NOT TAXABLE, BUT, IF PAYABLE TO ESTATE, 
OR TO DECEDENT’S REPRESENTATIVES, ARE TAXABLE (Tax 
Law, § 220). 

Where policy of life insurance is made payable to named individual, proceeds 
are not subject to transfer tax, under Tax Law, § 220; but where policy is made 
payable to decedent’s estate, or to his executors, administrators, and assigns, without 
qualification, proceeds form part of estate, and are subject to imposition of transfer 
tax. 

(For other cases, see Taxation, Dec. Dig. § 865.) 


2. TAXATION—AMENDMENT TAXING “REAL AND PERSONAL,” IN- 
STEAD OF “TANGIBLE AND INTANGIBLE,” PROPERTY, DID NOT 
SHOW INTENTION TO TAX PROCEEDS OF LIFE POLICY (Tax Law, 
§ 2, subsec. 8; § 220, as amended by Laws 1911, c. 732, § 1, and Laws 1922, c. 
430). 


Tax Law, § 220, as amended by Laws 1911, c, 732, § 1, and Laws 1922, c. 430, 
imposing transfer tax on “real and personal” property, changing prior provisions 
imposing tax on “tangible and intangible” property, held not to show intention of 
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Legislature to impose tax on proceeds of life policy payable to trustee for others, 
in view of Tax Law, § 2, subsec. 8, limiting definition of personal property. 


(For other cases, see Taxation, Dec. Dig. § 865.) 


3. INSURANCE—LIFE INSURANCE CONTRACT IS GAMBLING TRANS- 
ACTION, UPHELD ON GROUNDS OF PUBLIC POLICY 


In ultimate essence, contract of insurance is gambling traanaction, by which 
insured in life policy wagers substantially free use of annual installments of certain 
principal sum against such total sum payable to designated third party, that he will 
die before he has paid enough of such installments to equal principal sum, but 
contracts are upheld on grounds of public policy. 

(For other cases, see Insurance, Dec. Dig. § 124.) 


4. TAXATION—NO PRESUMPTION EXISTS THAT LEGISLATURE IN- 
TENDED TO DISTURB POLICY OF EXEMPTING FROM TRANSFER 
TAX PROCEEDS OF INSURANCE PAYABLE TO SPECIFIED BENE- 
FICIARIES (Tax Law, § 220, as amended by Laws, 1911, c. 732, § 1, and 
Laws 1922, c. 430). 


In view of long-established public policy, exempting proceeds of insurance 
policies payable to specified beneficiaries from transfer tax, under Tax Law, § 
220, as amended by Laws 1911, c. 732, § 1, and Laws 1922, c. 430, no presumption 
exists that Legislature intended to disturb such policy, and any change in enact- 
ment must be clear and explicit, to be construed as effecting such change. 

(For other cases, see Taxation, Dec. Dig. § 865.) 

3. TAXATION—TAX ON TRANSFER, WHERE CHANGE IN USE OF 
PROPERTY MAY OCCUR IN GRANTOR’S LIFETIME, APPLIES ONLY 
WHERE PORTION OF PROPERTY IS EMPLOYED DURING GRAN- 
TOR’S LIFETIME (Tax Law, § 220, as amended by Laws 1911, c. 732, § 1, 
and Laws 1922, c. 430). 

Tax Law, § 220, as amended by Laws 1911, c. 732, § 1, and Laws 1922, c. 430, 
imposing tax on transfer, where change in use of property or enactment may occur 
in lifetime of grantor by reason of reserved power to alter transfer, held intended 
to apply only to cases in which portion of trust res is employed in life of grantor, so 
that alteration of terms of instrument affecting use of property after death of 
settlor is testamentary act, results of which are properly taxable. 

(For other cases, see Taxation, Dec. Dig. § 878[1].) 

6. TAXATION—PROCEEDS OF LIFE POLICY TRANSFERRED UNDER 
TRUST AGREEMENT FOR PAYMENT TO NAMED PERSONS HELD 
NOT SUBJECT TO TRANSFER TAX, THOUGH DECEASED RE- 
SERVED POWER TO ALTER AGREEMENT (Tax Law, § 220, as amended 
by Laws, 1911, c. 732, § 1, and Laws 1922, c. 430). 


__.. Where deceased transferred life policy to trustee under trust agreement pro- 
viding for payment of proceeds to named individuals, trust beneficiaries were equit- 
able owners of proceeds, as though named as beneficiaries therein, trustee having 
mere legal title, and proceeds of insurance were not taxable, under tax Law, § 220, 
as amended by Laws 1911, c. 732, § 1, and Laws 1922, c. 430, as transfer of property 
where change in use of property may occur in lifetime of grantor by reason of 
reserved power, though deceased reserved power to revoke or alter trust instrument. 
(For other cases, see Taxation, Dec. Dig. § 878[1].) 


7. TAXATION—PROCEEDS OF LIFE POLICY TRANSFERRED UNDER 
TRUST AGREEMENT FOR PAYMENT TO NAMED PERSONS, 
RESERVING POWER TO REVOKE, HELD NOT TAXABLE AS TRANS- 
FER IN CONTEMPLATION OF DEATH( Tax Law, § 220, as amended by 
Laws 1911, c. 732, § 1, and Laws 1922, c. 430). 

Transfer of life policy to trustee, under agreement for payment of proceeds 
to named persons, containing reservation of power to revoke or alter agreement by 
transferor, did not subject proceeds to transfer tax under Tax Law, § 220, as 
amended by Laws 1911, c. 732, § 1, and Laws 1922, c. 430, on ground that trust 
agreement was made in contemplation of death. 

(For other cases, see Taxation, Dec. Dig. § 879[1].) 

In the matter of the appraisal, under the Transfer Tax Law, of the estate of 
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Adolf Haedrich, deceased. From an order of the Surrogate’s Court, determining 
tax payable, the State Tax Commission appeals. Appeal dismissed. 

Cuilen & Dykman, of Brooklyn, for executors. 

Harry M. Peyser, of New York City, for State Tax Commission. 

Wineate, S._ The question here presented is one of no inconsiderable moment, 
in consequence of the growing practice of establishing trusts to hold policies of 
life insurance, collect the proceeds upon the death of the insured, and administer 
such proceeds according to the provisions of the trust instrument. It arises upon 
an appeal by the state tax commission from the pro forma order of this court, 
entered February 27, 1929, assessing and determining the tax payable in accordance 
with the report of the appraiser. 

bing grounds of the appeal are stated to be: 

(1) fhat the appraiser herein failed and neglected to include as a portion of 
the decedent's estate, and taxable as such, the proceeds of certain life insurance 
policies mentioned in the particular trust agreement dated June 20, 1923, wherein 
the ueceue.n was named as ‘donor’ and the Brooklyn Trust Company as ‘trustee,’ 
concerning a total of insurance amounting to the net income of $77,161.91, in that, 
under certain trust agreement and by virtue of the terms of the insurance policies 
mentioned, particular powers were reserved to the donor, the decedent above 

named, to revoke, modify, alter, or otherwise make further disposition, and by rea- 
son thereof to reserve control and domination over the aforementioned insurance 
policies, and the proceeds thereof. 

“(2) That the trust agreement in question provided for gifts in contemplation 
of death, and also was modified and changed to become operative within a period 
of two years from the date of decedent’s death, and that any gifts thereunder were 
made in contemplation of death, and therefore taxable.” 

The trust agreement referred to was entered into between the decedent, as dono1, 
and Brooklyn Trust Company, as trustee, under date of June 20, 1923. It provided 
for the deposit by the donor of certain specified securities having a face value of 

3,250 and a siated market value of $22,135, which were to be held by the trustee 
with powers of reinvestment, etc., and the proceeds used, first, for the payment of 
premiums on the life insurance policies constituting the trust; secondiy, to pay 
any surplus income to the donor; and, thirdly, after his death, for distribution 
among the beneficiaries of the trust. It is conceded that such securities were pro- 
perly taxable, and they are not involved in this proceeding. 

Four specified insurance policies on the life of the donor were transferred by 
the instrument, namely, $5,000 New York Life Insurance Company ordinary life 
policy No. 7194446, $5,000 New York Life Insurance Company participating life 
policy No. 7617850, $11,000 Travelers’ Insurance Company nonparticipating life 
policy No. 788308, and $3,000 Travelers’ Insurance Company nonparticipating life 
policy No. 793375. The document specified that the donor should forthwith have 
the trustee designated as beneficiary under the several specified policies, that it 
should be wholly vested with all rights provided therein, and that all moneys which 
might be received on the policies on the death of the donor should be held by the 
trustee for the trusts set up in the agreement. These trusts were, primarily, the 
income of 50 per cent. for the donor’s wife for life, and 25 per cent. for each of his 
daughters, with remainders over. The agreement further provided that the donor 
might deposit additional securities and/or insurance policies subject to the provi- 
sions of the trust, and that the trust instrument should be subject to revocation or 
alteration by him. 


This document was modified by a subsequent written agreement, dated and 
executed August 27, 1926, the only effect or which was to change the shares and 
manner of distribution of the trust fund; the donor’s wife and two daughters 
being continued as the sole beneficiaries, The donor died on February 3, 1928. 

By* stipulation of the parties, it appears that at the time of his decease there 
were 12 policies of insurance, copies of which have been submitted, in trust. Three 
of these are referred to in the original agreement, namely, New York Life policy 
No. 7194446 and Travelers’ policies Nos. 788308 and 793375. ‘The other 9 are not 
referred to in any agreement, nor is it made to appear what became of New York 
Life policy os 7617850, referred to in the original agreement. 

Of the 9 additional policies which were stipulated as being in the trust estate 
at the death of the donor, 7 were issued by the New York Life Insurance Com- 
pany and 2 by the Travelers’ Insurance Company. The total face value of all was 
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$74,500. Of these, policies to a face total of $29,000 were originally payable to the 
donor’s wife as beneficiary, $3,000 to his daughters, $25,000 to his executors, ad- 
administrators, and assigns, and $10,000 to the firm of Wm. Haedrich & Sons. All 
of the foregoing were subsequently made payable to the trustee as such, by notice 
of change of beneficiary or assignment, power for which action was reserved to 
the donor in the policies. The final sum of $7,500 is made up by a policy which was 
originally issued with the trustee as the designated payee. 

[1] Before entering upon a consideration of the fundamental question here 
at issue, which is as to the effect of the trust arrangement on the taxability of 
the proceeds of the insurance, it will be well to note briefly the law regarding 
such taxability where no trust has been set up. In such cases the uniform tenor 
of all adjudications in this state in which the question has been determined is to 
the effect that, where a policy is made payable to a named individual, the proceeds 
are not subject to the transfer tax of the state of New York (Matter of Voorhees’ 
Estate, 200 App. Div. 259, 193 N. Y. S. 168; Matter of Parsons’ Estate, 117 App. 
Div. 321, 102 N. Y. S. 168; Matter of Elting, 78 Misc. Rep. 692, 140 N. Y. S. 238; 
Matter of Fay’s Estate, 25 Misc. Rep. 468, 55 N. Y. S. 749; Matter of Glueck, New 
York Law Journal, April 30, 1927, page 522; Matter of Whaling, New York 
Law Journal, May 25, 1927, page 963; see, also, Matter of Van Dermoor’s 
Estate, 42 Hun, 326; Johnston v. Scott, 76 Misc. Rep. 641, 137 N. Y. S. 243), 
but that, where a policy is made payable to the decedent’s estate, or to his 
executors, administrators, and assigns, without qualification, the proceeds form 
a part of the estate and are subject to the imposition of a transfer tax (Matter 
of Knoedler’s Estate, 140 N. Y. 377, 35 N. E. 601). These points are expressly 
conceded by all parties, and the only question remaining is whether or not the 
status of nontaxability of the proceeds of the policies is altered by reason of the 
fact that such designated payee takes in the capacity of a trustee for the wife 
and children of the insured, and not in its own right. 

So far as the diligence of counsel and independent research by the court has 
disclosed, this question has been presented for adjudication in the courts of this 
state on four and only four occasions, namely, in the Surrogate’s Court of West- 
chester county in December, 1912, in Matter of Elting, supra; in the Appellate 
Division, Third Department, on March 8, 1922; in Matter of Voorhees’ Estate, 
supra; and in the Surrogate’s Court of New York County in April and May, 
1927, in Matter of Glueck and Matter of Whaling, supra. The first two of 
these cases were decided prior to the taking effect of the amendments of sec- 
tion 220 of the Tax Law by chapter 430 of the Laws of 1922, and the latter two, 
while decided since that time, were expressly based*on the authority of Matter 
of Voorhees, and did not consider the effect, if any, of the 1922 amendment, 
which, the appellant argues, altered the law affecting such transactions. 

In addition the foregoing authorities, the appellant calls the attention of 
the court to the decision of the New Jersey Supreme Court in Fagan v. Bug- 
bee, 143 A. 807, in which that court, in construing the applicable New Jersey 
statute, held that proceeds of insurance received by a trustee were taxable. 
In the absence of controlling authority on the subject, it becomes the duty 
of the court to consider the questions presented in the light of basic principles 
and to seek a solution in conformity with reason, justice, and fundamental pub- 
lic policy. 

So far as is here material, section 220 of the Tax Law as in effect at the 
time of the death of this decedent, reads as follows: 

“Sec. 220. Taxable transfers—residents. A tax shall be and is hereby im- 
posed upon the transfer of any property real or personal, or of any interest 
therein or income therefrom in trust or otherwise, to persons or corporations 
in the following cases, subject to the exemptions and limitations hereinafter 
prescribed: 

“1. When the transfer is by will or by the intestate laws of this state from 
any person dying seized or possessed thereof while a resident of the state. 

“2. When the transfer is made by deed, grant, bargain, sale or gift made in con- 
templation of the death of the grantor * * * or intended to take effect in 
possession or enjoyment at or after such death, or where any change in the 
use or enjoyment of property included in such transfer, or the income thereof, 
may occur in the lifetime of the grantor * * * by reason of any power 
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reserved to or conferred upon the grantor * * * either solely or in conjunc- 
tion with any person or persons to alter, or to amend, or to revoke any trans- 
fer, or any portion thereof, as to the portion remaining at the time of the death 
of the grantor * * * thus subject to alteration, amendment or revocation. 
* * *” 

As noted, the fundamental basis of this appeal is that the change in the 
wording of the statute since the decision in Matter of Voorhees’ Estate, supra, 
has resulted in a change in the law affecting the question here involved, and it 
therefore becomes a matter of importance to consider the phraseology of the 
law as then in force. This, so far as applicable, was as follows: 

“A tax shall be and is hereby imposed upon the transfer of any tangible 
property within the state and of intangivie property, or of any interest therein 
or income therefrom, in trust or otherwise, to persons or corporations in the 
following cases, subject to the exemptions and limitations hereinafter pre- 
scribed: 

“1. When the transfer is by will or by the intestate laws of this state of any 
intangible property, or of tangible property within the state, from any persons 
dying seized or possessed thereof while a resident of this state. * * 

“4. When the transfer is of intangible property, or of tangible property 
within the state, made by a resident * * * by deed, grant, bargain, sale 
or gift made in contemplation of the death of the grantor, vendor or donor or 
intended to take effect in possession or enjoyment at or after such death.” 

Tax Law, § 220, as amended by Laws 1911, c. 732, § 1. 


A comparison of these two enactments demonstrate that the only changes 
made in the wording are, first, that in the preliminary clause the items of prop- 
erty upon which the tax is imposed are changed from tangible and intangible 
property, as it stood in the former statute, to real and personal property, as it is 
today; and, secondly, by the addition of certain clauses relating to change of use 
and enjoyment by reason of a reversed power in the grantor. Except as to 
these two points, the decision of the Appellate Division is unquestionably bind- 


ing upon this court, and would result in a determination adverse to the conten- 
tion of the appellant. 


[2] We will therefore consider the effect to be given to the alterations in 
wording noted. No sound distinction can be drawn between the phrases “tan- 
gible and intangible property” and “real and personal property.” If anything, 
the latter phrase, as limited by the definition of “personal property” contained in 
section 2, subsection 8, of, the statute (Tax Law), is less certain of inclusion 
of life insurance policies than was the former. The only item of the limiting 
enumeration of this definition which might include them is “things in action,” 
and it may well be questioned as a matter of first impresson as to whether the 
peculiar rights created by a policy of life insurance during the life of the in- 
sured are in any proper sense choses in action, which term is commonly used 
in contradistinction to a chose or thing in possession, and is employed when 
the title to the money or property is in one person and the right to possession 
is in another. Higbee v. State, 74 Neb. 331, 104 N. W. 748, 749; Bouvier’s Law 
Dict. vol. 1, p. 322. Compare Aikman y. Harsell, 98 N. Y. 186; MacDonnell v. 
Buffalo Loan, Trust & Safe Deposit Co., 193 N. Y. 92, 103, 85 N. E. 801; Streever 
v. Birch, 62 Hun, 298, 302, 17 N. Y. S. 195; People v. Tioga Common Pleas, 19 
Wend. 73, 75. 

[3] The entire subject of insurance is sui generis, and occupies a somewhat 
anomalous position in the law. In ultimate essence, a contract of insurance is 
a gambling transaction, by which the insured, in so-called straight life insurance, 
wagers the substantially free use of the annual payments or installments of a 
certain principal sum against such total sum, payable to a designated third 
party, that he will die before he has paid enough of such installments to equal 
the principal sum. Such contracts have, from the time of the Statute of 14 
George III, chapter 8, been upheld on grounds of public policy, since in the vast 
majority of cases they are made for the benefit of dependents of the assured, and 
thus tend to forestall the possibility of such dependents becoming public charges, 
as might otherwise be the case. It may therefore be said that such transactions 
are, in a very real sense, charged with a public interest, which has, no doubt, 
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been an extremely potent underlying influence in inducing courts and Legis- 
latures to continue the favored position which life insurance policies for speci- 
fied beneficiaries have continuously occupied. 

The limit of the reason for such popular approval has coincided with the 
limitation of their exemption from taxation, and consequently, where the in- 
sured has made the policy payable to his executors and administrators, with- 
out qualification, thus in effect dedicating the proceeds primarily to the pay- 
ment of his creditors, they have been held subject to transfer tax, as we have 
seen. It is believed, however, that the fundamental reason for taxability in 
such cases is the fact that the proceeds of the transaction are beyond the pro- 
tecting shield of public policy, and not, as stated in certain cases, because they 
pass under the will or the intestate laws of the state, since the latter is not the 
case in any true sense. The right to receive the money, on the insurance in any 
such case does not pass by will or intestate laws. The right accrues to indi- 
viduals who answer a certain description specified in the contract, but it is not 
a right which the decedent ever possessed, and it is fundamental that non dat 
qui non habet. The correctness of this view seems amply supported by the re- 
sult in the Van Dermoor Case, supra, in which proceeds of a policy were held 
not taxable, where they were made payable “to the said assured, his executors, 
administrators or assigns * * * for the benefit of his widow, if any.” 

On this theory it must follow that, in any case, the primary test of taxa- 
bility of proceeds will be whether they are dedicated to the use of individuals 
toward whom the insured owed some especial duty, and if this requirement be 
satisfied the courts will, so far as possible, give effect to the dictates of this 
fundamental public policy, and will not seek to dfaw nice distinctions as to the 
extent of the assured’s moral or legal obligations to those ultimately benefited, 
nor as to the conduit through which such benefit is to pass. 

[4] The foregoing is not intended to convey the impression that it is beyond 
the power of the Legislature to effect a change in the law, so as to make taxable 
the proceeds of insurance policies payable to specified beneficiaries. It is, how- 
ever, the opinion of this court that, in view of the long-established public policy 
connected with such matters, no presumption exists that the Legislature intends 
to disturb this well-settled law and policy, and any change in enactment must 
be quite clear and explicit, to be construed as effecting such a result. 


As noted, the first change in the phraseology of the statute is not such as 
to vary the result reached in Matter of Voorhees’ Estate, supra, and there re- 
mains for consideration the effect of the addition to the subparagraph which 
was numbered “4” in the law existing at the time of that decision. This addition 
was by the phrase “or where any change in the use or enjoyment of property 
included in such transfer, or the income thereof, may occur in the lifetime of 
the grantor,” by reason of any reserved power, etc, “to alter * * * any 


transfer * * * as to the portion remaining at the time of the death of the 
grantos... *.* ** 


[5] This phraseology could only by a strained and unnatural construction be 
made applicable to life insurance policies payable after the death of the grantor. 
The reference to the “portion remaining at the time of the death of the grantor” 
indicates that it is intended to apply only to cases in which a portion of the 
trust res is employed during the life of the grantor; i. e., where a trust consists 
of two divisible parts, that employed or consumed during his life, and 
that which will be employed or consumed after his death. Where the trust 
res and the provisions of the agreement are of such a nature, any alteration of 
the terms of the instrument affecting the use of the property after the death 
of the settlor or donor is a testamentary act, the results of which are properly 
subject to the taxing power of the state, in return for the privilege of permitting 
testamentary devolution of property. 


In case of life insurance the theory upon which any such tax must be based 
utterly fails. The insured possesses no right which he can ever enforce. Nothing 
will ever pass to him or any one else by reason of the privilege conditionally 
granted by the state to dispose of property by testamentary act, for the simple 
reason that ‘he never has any property right to pass. The claim to the insurance 
money accrues to the named designee, not by reason of any special privilege 
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granted by the state, but in consequence of the happening of an independent 
event, namely, the death of the insured, and the fact that in the ordinary course 
of mundane affairs that event is bound to happen in no way alters the nature 
of the transaction. 

If the act of a man in insuring his life for the benefit of his dependents is 
consonant with the dictates of public policy, it is most obvious that any ar- 
rangement which tends to add to the value of his act should be entitled to even 
greater public favor. Possibly the greatest defect of the old-time life insurance 
was found to be the fact that, when considerable lump sums came into the hands 
of dependents, their business inexperience frequently resulted in the early dis- 
sipation of the proceeds of the foresight and self-sacrifices of the assured. 
The first step toward remedy of this evil was the practice, which still largely 
prevails, of permitting the insured to specify that the principal sum should be 
paid in designated installments. More recently many have felt that could ob- 
tain a larger return and greater flexibility in caring for a number of dependents 
by depositing the policies under an insurance trust, as in the instant case. 

[6] It is the contention of the appellant that, were the policies payable either 
in a lump sum or in installments to the beneficiaries, they would not be iaxable, 
but that the additional, possibly more beneficial, step makes them subject to the 
tax. With this contention this court cannot agree. Under such a trust arrange- 
ment the trust beneficiaries are as truly the equitable owners of the proceeds 
as if they had been named as beneficiaries therein. The trustee has a mere 
legal title, and in equity the substance rather than the form of the transaction 
is of transcendent importance. Any extension such as is here contended for by 
the appellant would of necessity have to be reached by implication from the 
altered terms of the statute. No such implication arises from the words used; 
in fact, the presumption is the reverse, both for the reason stated and because 
the Legislature, when it desired to impose a tax upon the proceeds of life insur- 
ance policies in section 249-b (g) of the Tax Law (Laws 1925, c. 320, as amended 
by Laws 1926, c. 365, § 3), used unmistakable language to evince such intention. 

[7] The objection of the appellant that the trust agreement was made in con- 
templation of death is ably and amply disposed of in the opinion of Matter of 


Voorees’ Estate, supra, in which the court says, at page 263 of 200 App. Div., 
193 N. Y. S. 168, 171: 


“The insured did not assign the policies in contemplation of death, in any 
sense other than in the recognition that at some time he must die, or than any 
person contemplates when he procures a policy payable after his death; nor, 
within the meaning of the statute, did he perform these acts in the transfer ot 
property to take effect at or after death only. A man who changes the name of 
a beneficiary in a life insurance policy, issued on his life and payable after his 


death, does not in the meaning of the statute make a transfer of property to take 
effect at or after death. * * * ; 


“The appellants claim that this disposition of the policies and their proceeds 
is testamentary in character, and the power of revocation suspended the com- 
pletion of the transfer on the policies until the power could not be exercised 
because of death. The court, in determining whether there is here a transfer 
taxable under the statute looks at the nature and essence and effect of the 
transfer. Matter of Orvis’ Estate, 223 N. Y. 1, 119 N. E. 88,3 A. L. R. 1636. 
Generally a life insurance policy is not properly (property?) acquired for the 
benefit of the owner; it is not an investment, or part of his estate; it returns him 
no income; nor generally is it an instrument for his present or future use, but 
rather a contract to secure payment of a sum after his death to another, the 
beneficiary named therein. The intent of the assured with respect to these 
policies seems plain; he acquired the several policies and assigned them to pro- 
vide a trust fund for the benefit of his wife, his son, and others after his death; 
and by the trust deeds he directed how, under what conditions, when, and to 
whom payments therefrom should be made after his death. By his plan he was 
not distributing after death property valuable to him or his estate. * * * He 
has, indeed, by his trust deeds, directed how the proceeds of these policies stall 
be distributed after death, and named the conditions under which the beneficiaries 
should take. But this is the effect in principle of every life policy payable at 
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death to another than the assured or his estate. Considering the nature of the 
property, we do not consider that the plan of the assured should be held to be 
of a testamentary character. The reserved right of revocation, staffding alone, 
is in substance the right to name a new beneficiary, which is the right which 
exists generally under life insurance policies. * * * That he has availed him- 
self of the assignments and a trust deed to dispose of these proceeds no more 
indicates an intent to defeat the Transfer Tax Law than does the procuring of 
a life policy payable to another than himself or his estate.” 

The opinion of the New Jersey Supreme Court in the case of Fagan v. Bug- 
bee, supra, has been carefully considered. As quoted in that opinion, the New 
Jersey statute construed is materially different from the present section 220 of 
the New York Tax Law, but corresponds almost word for word with that sec- 
tion as it existed at the time of the decision of Matter of Voorhees, supra. This 
case, therefore, presents no authority contrary to the views herein expressed, for 
the reasons, that the New Jersey statute materially differs from the applicable 
statute of this state; and, secondly, that if the New York statute were the same 
as the New Jersey statute therein construed, Matter of Voorhees’ Estate is a direct, 
four-square authority, binding upon this court, that the result reached in the Fagan 
Case is not the law of this state. 

The appeal of the state tax commission is therefore dismissed. Submit de- 
cision and decree on notice in accordance with this opinion. 


AMERICAN NAT. INS. CO. OF GALVES TON vy RIVAS et al. (No. 9321.) 
Court of Civil Appeals of Texas. Golvesteli. July 5, 1929. 
19 Southwestern Reporter (2d) 853. 

INSURANCE—IN SUIT ON INSURANCE POLICY, SOUNDNESS OF 
HEALTH OF DECEASED AT DATE POLICY WAS ISSUED HELD. 
FOR JURY. 

In suit on insurance policy, where defense was that policy had never become 
effective, because deceased was not in sound health on date on which policy was 
issued, soundness of health of insured held for jury under the evidence. 

(For other cases, see Insurance, Dec. Dig. § 668[7].) 

Appeal from Harris County Court; Ben F. Wilson, Judge. 

Suit by Refugio Rivas and husband against the American National Insurance 
Company of Galveston. From a judgment in favor of plaintiffs, defendant appeals. 
Reversed and remanded. 

Kennerly, Williams, Lee, Hill & Sears, of Houston, for appellant. 

William H. Scott, of Houston, for appellees. 

LANE, J. Refugio Rivas, named as beneficiary in a policy of insurance issued 
by the American National Insurance Company of Galveston upon the life of Victoria 
Carrales, joined by her husband, Joe Rivas, brought this suit against the insurance 
company to recover upon said policy, and for attorney’s fees and penalty for non- 
payment of amount due on policy on demand. The policy sued upon, among other 
things not necessary to be here mentioned, provides as follows: 

“American National Insurance Company, in consideration of the payment in 
advance of the premium mentioned in the schedule below on or before each Monday 
during the continuance of this contract, doth hereby agree, subject to the agree- 
ments and conditions below on the reverse hereof, each of which is hereby made a 
part of this contract and contracted by the assured to be part hereof as fully as if 
herein recited, to pay, immediately upon receipt of due proof of the death of the 
insured made in the manner, to the extent and upon the blanks required herein, 
and upon surrender to the home office of this policy and all receipt books, the 
amount stipulated in said schedule: Provided, however, that no obligation is as- 
sumed by the company prior to the date hereof, nor unless on said date the insured 
1s alive and in sound health.” 

“This policy is issued upon an application which omits the warranty usually 
con‘ained in applications, and contains the entire agreement between the company 
and the insured and the holder and owner hereof. * * *” 

The insurance company answered by general denial and by specially alleging 
that the policy never became effective as a contract of insurance, because the insured 
was not in sound health on the 21st day of March, 1927, same being the date on 
which the policy was issued and delivered. 

\ jury was chosen, impaneled, and sworn to try the case, but, after the in- 
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troduction of all evidence by the respective parties, the court instructed the jury to 
return a verdict for the plaintiff for $510 together with a penalty in the sum of 
$61.20, and for the further sum of $75 attorney’s fees. A verdict was returned in 
accordance with such instructions, and a judgment was accordingly rendered. 

The insurance company has appealed, and presents as its main reason for a 
reversal of the judgment that the court erred in peremptorily instructing a verdict 
for the plaintiffs, in that there was evidence raising the issue as to whether the 
insured was in sound health at the time of the delivery of the policy. 

We think appellant’s contention should be sustained. In support of its con- 
tention that the evidence raised the issue as to whether or not the insured was of 
sound health at the time the policy was delivered, appellant offered in evidence a 
death certificate as required by rule 40a of article 4477, Complete Tex. St. 1928. 

In compliance with the requirements of subdivision 14 of said rule 40a, it is 
substantially stated that Refugio Rivas, whose address was 201 Seventy-Seventh 
street, furnished the information upon which the certificate was made, and that 
such information was furnished to T. T. McDonald, registrar, who signed the cer- 
tificate as of date February 29, 1928. In answer to this subdivision, it is stated 
that insured died on the 28th day of February, 1928. In complying with require- 
ments of subdivisions 17 and 18, the certificate of Dr. I. T. Poyner, who attended 
imsured during her last sickness, is set out and is as follows: 


- “I hereby certify, that I attended deceased from Feb. 27, 1928, to February 
28, 1928. 


“That I last saw her alive on Feb. 28, 1928, and that death occurred on the 
date stated above at —— m. 

“The cause of death was as follows: 

“Nephritis. ; 

“Brights Disease. Duration One Year. 

“Did an operation precede death? No. 

“Was there an autopsy? No. ‘ 

‘What test confirmed diagnosis Physical & (undecipherable) 
[Signed] I. P. Poyner, M. D. 

“Address: Harrisburg Rd. 

“2—28—1928.” 

Appellant also introduced in evidence a paper purporting to give information 
relative to the personal and statistical particulars inquired about in subdivisions 1 
to 13, inclusive, of rule 40a, signed by Refugio, Rivas. The information furnished, 
however, to said subdivisions 1 to 13, inclusive, has no tendency to furnish informa- 


tion as to whether or not insured was in sound |health at the time of the delivery 
of the policy of insurance. 


In the next to the last clause of rule 40a it is provided that the medical cer- 
tificate required by the article shall be made and signed by the physician last in at- 
tendance on the deceased, who shall specify the time in attendance, the time he last 
saw the deceased alive, and the hour of the day at which death occurred, the cause 
of death, so as to show the course of disease or sequence of causes resulting in the 
death, giving first the name of the disease and then the duration thereof. 


Appellant also introduced in evidence the certificate of Dr. Poyner, required by 
subdivision 17 of rule 40a, in which the statement already hereinbefore attributed 
to him was made. 


Appellee Refugio Rivas testified substantially that she lived with her mother, 
the insured, before her death; that during the three years next prior to taking out 
the policy her mother did not suffer from any disease, or ailment, and she, wit- 
ness, never told any one that she did; that she knows that her mother never suffered 
from any disease or ailment at the time the policy was delivered to her. At this 
point in the testimony of the witness, appellant presented to her the following state- 
ment: 

“Houston, Texas, March 9, 1928. 

“My name is Refugio Rivas, daughter of Victoria Carrales, who lived with me 
at the time of her death, February 28, 1928, at 201 Seventy-Seventh St. ‘ 

“At the time this policy was taken out, March 21, 1927, on my mother, Victoria 


Carrales, she had been complaining of aches and pains around the middle of her 
back, and kidneys. 
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“I did not call any physician up to the time she took to the bed three days 
previous to her death. I called Dr. J. P. Poyner, giving him this information. 


“Refugio Rivas. 
“Witness: D. P. Johnson, 
“F. J. Hoffman.” 

The Witness admitted that she signed the paper, but said she did not know how 
to read English; that when she signed it Mr. Hoffman came to see her, and told 
her that he was from the insurance company; that the paper was not read to her; 
that Hoffman told her all he wanted was for her to sign the paper, so he could 
bring her her money; that the insurance company owed her the money and would 
pay her if she would sign the paper; that he showed her that he was the agent for 
the company; that he told her that he was its agent; that she did not know the 
contents of the paper she signed, but thought it was a paper she was required to 
sign to get the insurance money; that she did not tell anybody that anything was 
wrong with her mother physically. 

She testified that, on the day before the insured died, she, witness, called the 
doctor, who came and told witness that insured was very sick; that the doctor asked 
witness if insured had been sick, and she told him all she knew; that all the in- 
a the doctor got was from her, because insured was at that time unable to 
talk. 

F. J. Hoffman, one of the witnesses to the paper signed by appellee, Refugio 
Rivas, and who procured such signature, testified that at the time he procured the 
signature to the paper he was employed by the McCane Detective Agency, and 
was sent out to investigate the cause of the death of the insured and all facts rel- 
ative to the liability of the insurance company; that he saw Refugio Rivas on that 
occasion, and asked her to tell the cause of her mother’s death, and to tell how long 
she had been sick; that appellee told him that her mother had been complaining 
of.pains in her back and kidneys for about a year; that after getting such informa-— 
tion he made a written statement of the facts given to him by appellee, and carried 
it back to appellee and read it to her, and asked her to sign it; that D. P. Johnson, 
one of the investigators in McCane’s office, accompanied him on this last visit; 
that he made appellee no promise to get her to sign the paper; that he made no 
such statements to appellee as testified to by her. 

D. P. Johnson, in his testimony with reference to the signing of the paper by 
appellee, supports the testimony of Hoffman. He testified that he asked appellee this 
specific question, “Was your mother sick at the time you took out the policy?” and 
that appellee said, “Yes; she had pains in the back.” 

It is apparent that there was a conflict in the evidence, and in the circumstances 
shown as a whole, relative to the state of health of the insured at the time the policy 
was delivered. We think, however, there was sufficient evidence to raise the issue 
as to whether or not insured was in sound health at such time. Under such state 
of facts it was the duty of the court to submit such issue to the jury, as requested 
by appellant. 

For the reasons pointed out, the judgment is reversed, and the cause remanded. 

Reversed and remanded. 


NATIONAL LIFE & ACC. INS. CO. v. SMITH et al. (No. 2305.) 


Court of Civil Appeals of T’exas. El. Paso. June 1, 1929. 
Rehearing Denied Sept. 3, 1929. 
20 Southwestern Reporter (2d) 142. ® 


1. INSURANCE—LIFE POLICY, NOT BECOMING EFFECTIVE UNTIL 
DELIVERY IN MEXICO AND RECEIPT FOR PREMIUM EXECUTED 
AND DELIVERED THERE, HELD GOVERNED BY LAWS OF MEXICO. 


Where life policy did not become effective until delivery in Mexico, and re- 
ceipt for premiums was executed and deliverd in Mexico, policy and receipt, if 
separate contracts, held governed by laws of Mexico, and therefore void and 
of no effect whatsoever, where insurer had not complied with laws of Mexico 
permitting transaction of insurance business therein, and providing that all trans- 
actions entered into by insurer, not complying with laws, shall be void. 


(For other cases, see Insurance, Dec. Dig. § 125[2].) 
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2. INSURANCE—INSURER'S RULE BOOK, AND TESTIMONY REGARD- 
ING INSTRUCTIONS ON DELIVERY OF POLICIES, HELD COMPE- 
TENT IN SUIT INVOLVING RIGHT TO RETURN OF PREMIUMS. 

In suit involving right of holders of life policies to return of premiums, on 
ground insurance contracts were void under law of Mexico, evidence, consisting 
of insurer’s rule book and testimony of its present and former agents as to in- 
structions regarding delivery of policies, held competent to show when and 
where contracts were finally completed, and by what law they were governed, 
since such evidence did not vary terms of contracts evidenced by applications, 
binding receipts, and policies, but showed when and where contracts were finally 
made. 

(For other cases, see Insurance, Dec. Dig. .§ 198[6].) 


3. INSURANCE—ALLOWING RECOVERY OF PREMIUMS PAID ON LIFE 
POLICIES VOID UNDER MEXICAN LAW, NOT BASED UPON 
STATUTORY PENALTY, HELD NOT TO CONTRAVENE PUBLIC 
POLICY. 

Where recovery of premiums on life policies void under Mexican law was 
not based on any statutory penalty prescribed by Mexican law, but on common- 
law rule allowing recovery of premiums paid on insurance contracts void ab 
initio, where insured were free from fault, held not to contravene public policy of 
state. 

(For other cases, see Insurance, Dec. Dig. § 198[1].) 


6. INSURANCE—EVIDENCE HELD TO SHOW INSURED, SUING FOR 
PREMIUMS PAID, DID NOT HAVE NOTICE INSURER WAS UN- 
LAWFULLY DOING BUSINESS IN MEXICO, SO AS TO ESTOP IN- 
SURED FROM ASSERTING INVALIDITY OF CONTRACTS. 

In suit involving right of holders of life policies to return of premiums, on 
ground insurance contracts were void under law of Mexico, evidence held not 
to show that insured calling at insurer’s office had notice that insurer was doing 
business in Mexico without a permit, so as to estop insured from asserting in- 
validity of contracts. 

(For other cases, see Insurance, Dec. Dig. § 198[6].) 

Appeal from District Court, El Paso County; P. R. Price, Judge. 


Suit by the National Life & Accident Insurance Company against Sydney 
Smith and others, in which defendants filed:cross-action. From a judgment 
for defendants on cross-action, plaintiff appeals. Affirmed. 

R. A. D. Morton, of El Paso, for appellant. 

Jones, Goldstein, Hardie & Grambling and Sydney Smith, all of El Pase for 
appellees. 

Hiccins, J. This suit was brought by appellant, a Tennessee corporation, 
against numerous defendants and their attorney, Sydney Smith, Esq., to enjoin 
the prosecution of suits filed in the justice courts, and threatened to be filed 
in such courts, by holders of policies of insurance issued by appellant, in which 
suits the defendants sought to recover from appellant premiums theretofore 
paid upon such policies. The policies were of the industrial type, and a com- 
bination form of health, accident, and endowment life insurance. The premiums 
were payable weekly. 

The purpose of appellant’s suit was accomplished by the defendants answer- 
%. and filing a cross-action to recover such premiums. The pleadings need not 
be stated. They are sufficient to raise the questions presented. The case in 
large measure is companion to American National Insurance Co. v. Smith (Tex. 
Civ. App.) 13 S. W.(2d) 720, but has some slight difference in the facts, and 
some propositions of law are here presented which were not raised in the other 
case. 

The applications for the policies contain this provision: “I further agree that 
no obligation shall exist against said company on account of this application, 
although I may have paid premiums thereon, unless said company shall issue 
a policy in pursuance thereof, and the same is delivered to me.” 

Upon the face of the policy it was provided that it was subject to each and 
all of the conditions on the reverse side which conditions were made a part 
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of the contract. One of such conditions reads: “No liability is assumed by the 
company prior to the date hereof, nor unless on such date and delivery of this 


policy the first payment has been legally made and the applicant is in sound 
health.” 


Portions’ of a stipulation entered into by the parties read: 


“1. That the application for each of the policies issued by the plaintiff and 
held by the defendants was executed by the policy holder, or some one for him or 
her, in the republic of Mexico, and there delivered to plaintiff’s soliciting agent 
who was there soliciting such insurance as agent of the plaintiff, and said ap- 


plication was made on form Exhibit A-1, attached to plaintiff’s amended or 
supplemental petition. 


“2. That at the time of the execution and delivery of the application there 
was paid by applicant to the agent of the plaintiff a deposit or sum for an amount 
equal to at least four weeks’ premium in advance; that said premiums were 
paid in Mexico to the same agent of the plaintiff that secured the application 
and receipt given on form Exhibit A-2 attached to amended or supplemental 
petition, and that the application, together with the advance deposit (four or 
more weekly premiums), was brought by the plaintiff's agent to El Paso and 
deposited in the plaintiff’s district office at El Paso, Texas. 

“3. That each of the applications were transmitted to the home office of the 
plaintiff at Nashville, Tennessee, and the application for each policy involved 
was then approved by the company at Nashville, Tennessee, the policies on 
forms B or C, attached to plaintiff's amended or supplemental petition, were 
prepared and duly signed by its proper officer at Nashville, Tennessee, and post 
dated to be of date of the following Monday and mailed a sufficient length of 
time in advance of the following Monday to reach the district office at El 
Paso not later than Saturday preceding such Monday for manual delivery on 
the following Monday. Each policy was then mailed to the El Paso district 
office of the plaintiff, and each policy then delivered to the agent of the plain- 
tiff; that thereafter the agent of the plaintiff, on the following Monday took 
the policy, together wth form of receipt book, in which had been entered, as of 
the date of the policy, the advance premiums previously paid, to Juarez, Mexico, 


and there manually delivered the policy with the receipt book to the applicant 
on the date that the policy bore. 


“4. That prior to October 1, 1926, the plaintiff's agent called upon each of the 
defendants herein, except Sydney Smith in the city of Juarez, to collect the 
weekly premiums, and entered the receipt therefor in the recepit book of the 
policy holder, and the amount of premiums collected by the plaintiff on each 
policy involved herein is as stated in the respective premium receipt books de- 
livered by the plaintiff at the time of the delivery of the policy. * * * 


“5. That at all times' covered by the transactions involved in this suit the 
laws of the republic of Mexico provided that no person, company or corporation 
should be permitted to transact an insurance business in the republic of Mexico 
without first complying with the laws of that country, and securing a permit 
to do business there; such laws further providing that any person, company or 
corporation doing business in the republic of Mexico, without having complied 
with the laws, and without having secured such permits, should be punished 
as provided for under the laws of Mexico, and that all transactions in connec- 
tion with the writing of such insurance and all documents issued should be null 
and void, and should not be of any effect whatsoever.” 


“6. That plaintiff herein has at no time complied with the laws of Mexico, 
and has never obtained a permit to do an insurance business in Mexico, and 
that defendants herein, except Sydney Smith, had no notice or knowledge prior to 
October 1, 1926, that plaintiff had failed to comply with the laws of Mexico and 
obtain a permit; reserving the right, however, to plaintiff to contend for implied or 
constructive notice or knowledge of such failure by each cross plaintiff before said 
date, by reason only of said law and failure to comply therewith.” 

“11. Plaintiff is a Tennessee corporation authorized to engage in life, health 
and accident insurance business, and is duly and legally qualified and permitted 
to engage in such business in the state of Texas, and has been at all of the 





1052 The Insurance Law Journal, Vol.°73 [Dec., 1929 


times involved herein, and at all such times has had a district office in El Paso, 
Texas, and its home office at Nashville, Tennessee.” 

“14. That each defendant, or former policy holder, involved in this suit was 
in sound health on the date of making application for the policy involved in 
this suit, and that the date of each policy mentioned in this suit is subsequent 
to date of application therefor and is not later than four weeks after the date 
of the respective application therefor, and the date of the respective receipt given 
by plaintiff's agent at the time the application was signed.” 

“17. That under the statutory law of Tennessee every policy of insurance is- 
sued to or for the benefit of any citizen or resident of Tennessee is required to 
contain the contract between the parties, but such statute has been construed by the 
courts and the law is that same does not apply unless the insurance issued to or for 
the benefit of a citizen or resident of Tennessee, and where such is not the case 
the common-law rule on the subject prevailing in Tennessee is that neither party 
concerned in such insurance is precluded from relying upon any instrument re- 
lating to such insurance, regardless of whether same be attached to or made a part 
of the policy or not. But such statute does not apply to industrial insurance of 
the kind involved in this suit and the Tennessee law is that as regards such in- 
surance either party concerned may rely upon any instrument relating to such 
insurance, regardless of whether attached to or made a part of the policy or not.” 

By supplementary stipulation it was agreed “that in each instance each former 
policy holder was in sound health on the respective date of the application and 
receipt and continued so until the date the policy bore and the manual delivery 
thereof in Mexico to be assured.” 

Rule 51 in appellant’s book of instructions issued to its soliciting agents reads: 

51. Delivery of Policies—The policy must be delivered to the applicant, to- 
gether with the premium receipt book, at the earliest opportunity. The agent, 
when delivering a policy or policies, can often, by means of a little tact, secure the 
payment of a few premiums in addition to the sum paid when the application was 
written, thus avoiding the chance of an immediate lapse. 

“Before delivering the policy the agent must see the insured and satisfy him- 
self that the risk is in sound health. If appearance is not satisfactory the agent 
must not, under any circumstances, deliver the policy to the applicant, but must 
return the policy to the manager, reporting the apparent condition of the ap- 
plicant. If the manager determines that the policy should not be delivered within 
the week, the policy should be submitted for lapse. 

“Agents are forbidden to deliver a policy td any one other than the insured 
or the applicant.” 

The case was submitted upon special issues, which, with the answers returned, 
read : 

“Question No. 1, Do you find from the evidence that the policies in question 
herein were deposited by the plaintiff in the mail addressed to its branch office ir 
El Paso for unconditional delivery to the assureds named therein? 

“Answer: No. 

“Question No. 2. Do you believe from a preponderance of the evidence that 
the policies in question were sent to the district office of the plaintiff in El Paso 
with the direction that same would not be manually delivered to the assureds un- 


less the agent making the delivery satisfied himself that the assureds were in good 
health? 


“Answer: Yes. 

“Question No. 3. Do you find from a preponderance of the evidence that the 
cross plaintiffs paying premiums in El Paso on or after October 1, 1926, then had 
notice that at the time of the issuance of their policies the plaintiff had no permit 
to engage in the insurance business in Mexico? 

“Answer: No.” 


In accordance with the prayer of the cross-plaintiffs, judgment was entered in 
favor of their attorney, Sydney Smith, trustee, for the aggregate amount of the 
premiums paid. Appellant takes no exception to the rendition and entry of the 
judgment in favor of such trustee rather than the poliey holders. 


At the time the application was received by appellant’s soliciting agent, each 
applicant paid to the agent a sum equal to at least four weeks’ premiums for the 
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policy applied for, and thereupon the agent filled in and delivered to the applicant 
the binding receipt which reads as follows: 

“Received of ————— $————— for a deposit of —weekly premiums on 
account of application for insurance in the National Life & Accident Insurance 
Company made this date. If the application is accepted and a policy issued, this sum 
will be applied toward payment of the premiums thereon. If application is re- 
jected the amount will be returned to the applicant. No obligation is incurred by 
said company by reason of this deposit, unless and until a policy is issued upon 
said application, and unless at the date of delivery of said policy the life pro- 
posed is alive and in sound health, except that if the life proposed is now in sound 
health and the amount paid by the applicant at the time the application is written 
is not less than four weekly premiums and this receipt, detached from the original 
application, covering said payments, is surrendered to the company, the company 
agrees, if the application is approved at the home office in Nashville, Tennessee, 
that should death occur prior to the delivery of this policy, or should the ap- 
plicant by reason of sickness or accident be totally disabled within the meaning 
of the policy applied for, or should the applicant by reason of accident suffer dis- 
memberment within the meaning of the policy applied for, or by reason of ill- 
ness or accident suffer the loss of sight of both eyes, it will nevertheless pay such 
amount as would have been due under the policy if issued, provided such sick- 
ness have its beginning or such accident occur after the date and signing of this 
application. No obligation is assured by the company unless the application is so 
approved and the life proposed is now in sound health.” 

Appellant’s first proposition is: The court erred in not giving the peremptory 
instruction requested by plaintiff, because it was undisputed each claimant signed 
an application in Mexico, and at the same time received a binding receipt pro- 
viding that, if the application was approved at the home office of plaintiff in 
Nashville, Tennessee, the insurance would become effective on such approval at 
the home office, and it being undisputed that in each instance here involved the 
application was approved by the home office and the policy issued and delivered, 
and that at all such times the applicant was in good and sound health; hence 
there was no issue to submit to the jury, and failure to instruct a verdict for the 
plaintiff was error. 

[1] In the American National Insurance Company Case, supra, we are ad- 
vised a writ of error was refused by the Supreme Court on May 8, 1929. Under 
the ruling in that case the policies here involved did not become effective until 
delivery in Mexico, and the validity of the contracts is governed by the laws 
of Mexico. Upon the agreed facts, the findings of the jury herein, and the ruling 
in the cited case, the above proposition, and the tenth also, must be overruled, 
unless the receipt quoted above differentiates the present suit from the American 
National Insurance Company Case. 


Whether such receipt be considered a separate contract of insurance, or a 
modification of the terms of the application, it was in either event governed by 
the laws of Mexico, because executed and delivered in Mexico, and under the 
laws of that republic it was null and void and of no effect whatever. See para- 
graph 5 of stipulation quoted. It is therefore ineffective for any purpose, and 
does not differentiate the present case from the case cited. 

Appellant’s second proposition is predicated upon facts assumed contrary 


to findings 1 and 2. The evidence amply supports these findings. The proposi- 
tion is therefore without merit. 


[2] The court did not err in admitting in evidence the appellant’s rule book 
and testimony of its present and former agents as to instructions given them re- 
garding delivery of policies. This evidence was relevant and competent upon 
the first two issues submitted to the jury, to show when and where the contracts 
were finally completed and by what law they were governed. Such evidence does 
not vary the terms of the contract evidenced by the applications, binding receipts, 
and policies, but show when and where the contracts were finally made. This 
question is ruled against appellant by the decision in the case referred io above. 

Propositions 3 and 4 are as follows: 


“The settled public policy of Texas being that contracts of or with insurance 
companies not having a permit to do business in Texas are not void, it would con- 
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travene that public policy to allow any recovery herein, even if the Mexican law 
did declare such contracts void. 

“The court erred in allowing recovery of any sum, because the sums sought 
to be recovered by cross-plaintiff’s are penalties assessed by foreign law, which 
will not be enforced in the courts of Texas.” 

[3] The recovery allowed in this case is not based upon any statutory penalty 
prescribed by the law of Mexico. The recovery is based upon the common-law 
rule allowing the recovery of premiums paid upon insurance contracts, void ab 
initio, to which no risk ever attached; appellees being free from fault or blame 
in the matter. In such a case the law implies a promise to repay the premiums. 
See American National Ins. Co. Case. The rule of the common law allows such 
recovery, and in our opinion it does not in any wise contravene the public policy 
of this state, 

In bar of the action, appellant pleaded the two-year statute of limitations. 
Rey. St. 1925, art. 5526. The suits in the justice courts were filed January 11, 1928. 
The cross-action herein was filed June 15, 1928. It embraces actions by those who 
had already filed the suits in the justice courts, and others who were threatening 
to file such suits, and against whom plaintiff had filed its suit. The agreed facts 
show that of the total recovery sought $3,917.55 was paid prior to January 1, 1926. 
Upon this state of facts appellant contends its plea of limitation to said sum of 
$3,917.55 should have been sustained. 

[4] In actions based upon fraud, limitation does not begin to run until the 
fraud is discovered, or ought to have been discovered by reasonable diligence. 
Munson v. Hallowell, 26 Tex. 475, 84 Am. Dec. 582; Cobb v. Bank, 91 Tex. 226, 
42 S. W. 770; Calhoun v. Burton, 64 Tex. 510. 

[5] There is here present fraud practiced by appellant upon appellees; fraud 
which is inseparably connected with the appellees’ right of recovery, and out of 
which the causes of action arose. We refer to the conduct of appellant going 
into Mexico and soliciting appellees to apply for contracts of insurance and con- 
summating the contracts in Mexico, so that the validity of the contracts is gov- 
erned by the law of Mexico; at the time knowing it was not authorized to do 
business in Mexico, and knowing or charged with knowledge that under the law 
of that republic such contracts were void, and no risk ever legally attached. And 
with this knowledge appellant continued weekly to go to Mexico and collect the 
premiums upon the policies. This weekly collection of premiums was a continuing 
fraud, and necessarily implies concealment of appellant’s lack of authority to do 
business in Mexico. Appellees had a right to assume that appellant was not doing 
business there in violation of law. 

In this connection we quote excerpts from Corbett v. Physicians’ Casualty 
Co., 135 Wis. 505, 115 N. W. 365, 369, 16 L. R. A. (N. S.) 177. In that case a 
Nebraska corporation, which had not qualified to do business in Wisconsin by 
complying with the law of that State, was sued upon an insurance policy. It was 
contended the contract was unenforceable in the courts of that state. Among 
other things the court said: 


“There is no escaping the conclusion, it seems, applying one’s reason to the 
plain words of the law, that appellant in negotiating with the assured and issuing 
to him the beneficiary certificate held itself out as qualified to do so and by such 
false pretense committed a fraud upon the assured, if he was excusably an in- 
nocent participant in the transaction. * * * 


“It is presumed that every one of the age of discretion and of sound mind 
knows the law. ‘Ignorantia legis non excusat.’ That applies to civil as well 
as to criminal cases especially as regards wrongs involving fraud or violation of 
statutory prohibitions, wrongs which are malum prohibitum. Appellant cannot es- 
cape the full force of that principle upon the ground that the law of Wisconsin 
as to it was foreign, because state restrictions upon insurance business by for- 
eign corporations are so universal that it must be presumed that one circum- 
stanced as appellant was respecting the transaction under consideration knows, or 
at least has reasonable ground to know, not only that statutory conditions exist 
regarding its capacity under the laws of the state to make such contracts, but that 
assured, in the absence of information to the contrary, would reasonably expect 
‘the contract to be made with reference to the law bearing on its validity. Where 
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a foreign makes a contract with a domestic person and the right to do so is regu- 
lated by the law of the domocile of the latter, the former is presumed to know 
such law. Huthsing v. Bosquet (C. C.) 17 F. 54, 3 McCray, 569. 


“The next elementary principle applying significantly to the facts here, is 
that violations of civil as well as criminal law are presumed against. Norton v. 
Kearney, 10 Wis. 443; Law v. Grant, 37 Wis. 548; 22 Am. & Eng. Ency. of Law 
(2d Ed.) 1280-1282. The text at the latter citation, supported by numerous au- 
thorities, so well states the rule that we cannot well do better than to quote it: 


““As a general rule, the presumption is that persons act honestly and prop- 
erly in their business and social relations; or, in other words, there is a pre- 
sumption against misconduct on the part of individuals. * * * Thus, in an 
action on a contract, where the validity of the contract depends on the question 
whether one of the parties thereto was licensed to transact the particular business to 
which the contract related, it will be presumed that he was duly licensed” * * * 


“Up to this point, under the facts of this case, it seems to be established that 
appellant in entering into the relations it did with the assured, knew that it was 
violating the law of this state. By the plain words of the law, and on principle, 
it was inexcusably a wrongdoer. At the same time the assured, so far as the 
record shows, had a right to assume that appellant had complied with the law. 
* * * 

“It has been expressly held in many jurisdictions that when a foreign insur- 
ance corporation offers to contract with the citizens of a state that the latter has 
a right to rely upon the former having complied with the law and so is not obliged 
to make any investigation in that regard. * * * 

“A resident of this state while in this state. with whom a foreign insurance 
company offers to contract, in the absence of actual or constructive knowledge to 
the contrary, may safely rely upon the pretense involved in such offer that such 
company is competent to so contract. * * *” 

In Cobb v. Bank, 91 Tex. 226, 42 S. W. 770, 771, Chief Justice Gaines said: 

“And again, where a fraudulent concealment of a cause of action is relied 
on to suspend the operation of the statute, some active artifice to suppress a 
knowledge of the fact must be shown. Mere failure to disclose is not sufficient. 
But where there is fraud in the very transaction out of which the cause of action 
arises, or where there is a relation of confidence between the parties, and it is 
the duty of the defendant to disclose the fact, then the statute will not run until 
the fraud is discovered, or ought, by the use of reasonable diligence to have been 
discovered. Bates v. Preble, 151 U. S. 149, 14 S. Ct. 277, 38 L. Ed. 106. In Lichty 
v. Hugus, 55 Pa. 434, above cited, the court say: “The morality’ of the relation 
demanded this qualification; for, as counsel owe good fidelity to clients, so the 
client is bound to make fair and reasonable compensation to this counsel, and it is 
fraud upon the counsel for the client to settle the suit without his knowledge, to 
withhold his fees, and then to set up the statute of limitations against him.’ Since 
in this case the entire judgment was taken in the name of the bank, and the bank 
had the power to collect the money and discharge the debt, it is apparent that the 
attorneys reposed confidence in the bank, and had the right to rely upon its good 
faith in accounting for their share, in the event it collected the money. It was 
a fraud on part of the bank not to do so. We therefore think that the statute 
did not begin to run until the appellant was appraised that the judgment had been 
discharged.” 

See, also, Munson v. Hallowell, supra; Chicago, T. & M. C. Ry. Co, v. Tit- 
terington, 84 Tex. 218, 19 S. W. 472, 31 Am. St. Rep. 39. 

In the case at bar there was fraud in the very transactions out of which the 
appellees’ causes of action arose, and under the rule announced by Judge Gaines 
we think the statute did not begin to run against appellees until they were apprised 
of the fact upon which their cause of action primarily rests, namely, the fact that 
appellant was not authorized to do business in Mexico when the contracts were 
made. The record discloses it has never complied with the Mexican law. The 
cross-action was filed June 15, 1928. The stipulation (paragraph 6) shows that 
appellees had no notice or knowledge, prior to October 1, 1926, that appellant had 
failed to comply with the law of Mexico and obtain a permit to do business there. 
The suit was thus filed within two years after limitation began to run. 
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[6] About October 1, 1926, appellant ceased to send its agents to Juarez to 
collect the weekly premiums. On that date appellant’s manager in El Paso mailed 
to the various policy holders in Juarez a letter which reads: 

“We have not yet received permission from the government to personally make 
our collections in the city of Juarez; therefore it is necessary that you trouble 
yourself by coming to our office, situated in the First National Bank Building, No. 
763, in order to make the payment upon your policy, or send the same by mail, either 
in international postal money orders, bank drafts, or American bills, and we enclose 
an envelope which you may use for that purpose, to the end that you keep your 
policy in full force (in benefit), remembering that the payments must be made 
always punctually, 

“We give you’ our complete assurance that all claims, either in case of sick- 
ness or in death, will be immediately attended to and paid. 

“We regret very much our inability to personally pass to make our collections 
for the present, but we will do so as soon as we receive the corresponding permit 
from the government. 

“We remain your attentive and faithful servant, J. R. Hedrick, Manager Na- 
tional Life & Acc. Ins. Co., Tennessee National.” 

Of the amount recovered by appellees, $2,888.65 represented premiums paid 
after the date of this letter. Of said amount. $425.55 was paid policy holders 


who came personally to appellant’s El Paso office. Appellant’s witness Brill testi- 
fied : 


“{ speak Spanish. I recall that about the lst of October, 1926, that a letter 
was sent out from the El Paso office to these people in Mexico. The reason for 
that was we could not send agents over there to collect any longer, because the 
company did not have a permit. After that letter went out some of those people 
came over to the El Paso office to pay premiums. I had instructions from the 
manager to be there every day from 12 to 1, and from 12 Wednesdays all day, 
and Saturday all day, to explain to them the reason why we did not send collectors 
there any more. First I asked them if they had received the letter, then I told 
them that we had not got no permission; that is the reason we stopped, our rea- 
son not to go there to collect any more. I tried to convince them they ought to 
keep their policies in force by paying the premiums in El Paso. I also told 
them, if they were sick, the claims would be mailed direct to them, also death 
claims would be paid, I told them they were still in benefit, they should keep on 
their premiums, and if they got sick send in their claim to the office, and we would 
send them a check. In other words, I urged them to keep on paying premiums 
in El Paso( and a good many of them did, 

“T testified before that I told these people that they would be in benefit if 
they paid their premiums. I do not remember that I testified before as follows: 
‘I told them this way, that we have no permission. to go there and collect: if they 
wanted to make their payments they could come over here, and benefits would 
be paid them just as before.’ I testified on cross-examination before that I told 
them that solicitors had been stopped from going over there. I told them they 
could not go over there at that time, and that their policies would be in benefit 
if they kept up their premiums. I did not tell them that their policies were all 
right. I did not use the words ‘all right.’ I said ‘in benefit.’ I remember I said 
‘in benefit. What I told them was their policies were all right and they would 
be in benefit if they kept up their premiums. I told them we could not send our 
agents over there to collect, and if they wanted to keep their policies in benefit 
they had to come over here and pay it. That is all I told them. * * * 

“I merely told them we did not have any permission to go and collect their pre- 
miums over in Juarez, and they would have to come here.” 


It is contended that those appellees who paid premiums subsequent to the date 
of above letter, and particularly those who came to the El Paso office and were 
talked to by the witness Brill, waived the invalidity of the contracts in their in- 
ception and ratified the same, or are now estopped to assert such invalidity. The 
soundness of the legal proposition involved, for the purpose of the case, may be 
assumed. But the letter and what Brill told those who came to the El Paso 
office falls far short of affecting appellees with notice of the fact that appellant 
\had been doing business in Mexico without a permit. The letter and Brill’s state- 
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ment was calculated to deceive, rather than to advise the policy holders of the true 
state of facts. The letter and statements would indicate simply a temporary in- 
ability to send the collectors across to Juarez. It was calculated to lull the policy 
holders into a sense of security, rather than to advise them of the true state of 
facts. ‘ 

The third question, accompanying which an appropriate instruction was given, 
relates to the issue of notice as to the policy holders talked to by Brill. The 
evidence supports the finding made upon the issue. Certainly it cannot be said as 
to the other appellees that the letter, as a matter of law, charged them with notice 
of the facts which rendered the contracts held by them illegal and void. 

[7] he overruling of the application for a continuance presents no error. Due 
diligence to procure the testimony of the missing witness was not shown. Further- 
more, it was the second application for a continuance, and upon the trial other 
witnesses testified to practically the same facts sought to be shown by the absent 
witness. 

Affirmed. 





1058 The Insurance Law Journal, Vol. 73 [Dec., 1929 


FIRE 


GREENWOOD MARKET v. INSURANCE CO. OF NORTH AMERICA 
District Court, W. D. South Carolina. 
March 15, 1929. 
34 Federal Reporter (2d) 53. 

1. INSURANCE—LOCAL AGENT, EMPOWERED TO ATTACH FORMS 
FOR PROTECTION OF MORTGAGEES, IN AGREEING TO DO SO 
DID NOT VIOLATE POLICY PROVISIONS (Civ. Code S. C. 1922, 
§$§ 4088-4090). 

Local agent furnished with forms for protection of mortgagees to extent of 
their interest, and empowered under Civ. Code S. C. 1922, §§ 4088-4090, to attach 
such forms without previously conferring with insurance company, in agreeing 
to do so was not acting within inhibitions of provisions of fire policy providing 
that, unless otherwise provided, insurer should not be liable for loss while there 
was chattel mortgage and that no provision should be waived except in writing. 

(For other cases, see Insurance, Dec. Dig. § 384.) 

2. INSURANCE—UNDER STATUTES AND UNDER AUTHORITY GIVEN 
LOCAL AGENT WAS ALTER EGO OF FIRE INSURER IN ATTACH- 
ING LOSS PAYABLE CLAUSE (Civ. Code, S. C. 1922, §§ 4088-4090). 
Under Civ. Code S. C. 1922, §§ 4088-4090, and under authority given local 

agent, he was alter ego of fire insurance company not only in execution and 

delivery of fire insurance policy, but also in attaching loss payable clause for 
benefit of mortgagee. 

(For other cases, see Insurance, Dec. Dig. § 375[1].) 

3. INSURANCE—WHERE LOCAL AGEN’! HAVING AUTHORITY TO DO 
SO AGREED TO ATTACH LOSS PAYABLE CLAUSE FOR MORT- 
GAGEE BUT DID NOT THROUGH INADVERTENCE, AND THERE 
WAS NO OFFER TO RETURN UNEARNED PREMIUM, INSURER 
WAS LIABLE FOR LOSS (Civ. Code S. C. 1922, §§ 4088-4090). 

Where insured after executing chattel mortgage on insured property notified 
local agent who had authority to attach loss payable clause for benefit of mort- 
gagee under Civ. Code S. C. 1922, §§ 4088-4090, and under authority given him, 
and he agreed to attach such clause to polic- but did not through inadvertent 
neglect, and there was no offer to return what, in case of cancellation, would 
have been unearned premium, insurer was liable for loss under fire insurance 
policy having usual provisions relating to forfeiture in case of incumbrance by 
chattel mortgage, etc. 


(For other cases, see Insurance, Dec. Dig. § 392[11].) 

Action by the Greenwood Market against the Insurance Company of North 
America. Judgment for plaintiff, and defendant moves for a new trial. Motion 
overruled and dismissed. 

Grier, Park & McDonald, of Greenwood, S. C., for plaintiff. 

Stephen Nettles, of Greenville, S. C., Joseph L. Nettles, of Columbia, S. C, 
and Spalding, McDougald & Sibley, of Atlanta, Ga., for defendant. 


Watkins, District Judge. On or about the 9th day of December, 1926, plain- 
tiff applied to one G. G. Dowling, local agent for the defendant, at Greenwood, 
S. C., and received from him a policy on behalf of the defendant insuring against 
loss by fire a certain stock of merchandise, store furniture, and fixtures belong- 
ing to plaintiff. The policy contained the usual provisions relating to forfeiture 
in case of change in ownership, incumbrance by chattel mortgage, and non-waiver 
by the agent unless in writing. On or about the 19th day of May, 1927, while 
the policy was in force, plaintiff executed to Bank of Greenwood a chattel mort- 
gage upon the property embraced in the insurance policy. Upon delivery 
of the mortgage and the insurance policy to the bank, the president of the plain- 
tiff corporation went at once to Agent Dowling’s office, informed him of the 
execution of the mortgage and delivery of it and the insurance policy to the 
president of the bank, and requested said agent to fix the policy for the Bank 
of Greenwood in order to protect the bank, to the amount they had loaned, in 
case of fire. Dowling stated that he would attend to it. In his testimony, which 
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was taken at the trial, Dowling stated that Duckett came to his office, told him 
that he had placed this mortgage over the stock and fixtures, and asked him to 
attach the proper mortgage or loss payable clause to the policy, and that he told 
Duckett that he would do it. Dowling further stated that Duckett told him 
where the policy was and that his custom was to attend to clauses of this kind 
right away, and that he intended doing it on this occasion and started to the 
bank to get the policy when, according to his recollection, some one stopped him; 
that thereupon he said: “John Sloan (president of the bank) will send that policy 
in by mail and if he does, I will give it attention; if he does not, I will go over 
there with the clause.” He further stated that thereafter the matter escaped his 
mind entirely until after the fire. Duckett testified that he supposed the matter 
had been attended to and did not learn of the omission until after the fire. 

There is no dispute as to the above-recited testimony, nor of the further 
fact that Dowling as agent had been furnished with a supply of riders to be 
attached to policies for the purpose of permitting what was sought to be done, 
and that he was vested with full power to preserve policies against forfeiture 
because of the issuance of chattel mortgages thereon by attaching such riders. 
There was no limitation upon the authority in that respect as and when these 
forms were attached to the policies, but it was his custom and duty to the insur- 
ance company to notify it of such action, forwarding to it at the same time a 
duplicate or copy of such rider. After receipt of the rider, the company might 
elect to cancel the policy or to continue the insurance. It was stated that the 
custom of insurance companies was to continue the insurance unless the execu- 
tion of the mortgage was accompanied with suspicious circumstances. 


In the instant case, action was brought at law for loss occasioned by fire, 
which occurred on the 17th of July, 1927. Defendant, among other defenses, 
alleged that the policy had been avoided by the unauthorized execution of the 
mortgage above mentioned. In reply, the plaintiff alleged that the omission to 
attach the appropriate rider had been due to mutual mistake, and asked that the 
policy be reformed and that the cause be transferred to the equity side of the 
court to have this issue determined in advance of the trial at law. By agreement 
of counsel, the evidence upon all issues, both legal and equitable, was heard 
together, and at its conclusion the court, passing upon the equitable issues, held 
and ordered that the policy should be reformed in accordance with plaintiff’s 
contention, after which the action at law was submitted to the jury and a ver- 
dict found in favor of plaintiff. 


The defendant thereupon submitted a motion for a new trial on two grounds: 

(a) Under the authorities there can be no reformation on the ground of 
mutual mistake in a case where the alleged mistake consists in the failure of the 
agent to keep his oral promise to attach a rider to an existing contract of insur- 
ance where the contract (policy) provides that it cannot be altered except by 
attaching the rider. 

(b) The evidence does not show mutual mistake. 

In their argument upon the motion, defendant’s counsel quote two provisions 
of the policy, as follows: 

“Unless otherwise provided by. agreement in writing added hereto this com- 
pany shall not be liable for loss or damage to any property insured hereunder 
while incumbered by a chattel mortgage, and during the time of such incumbrance 
this company shall be liable only for loss or damage to any other property in- 
sured hereunder.” 

“No one shall have power to waive any provision or condition of this policy 
except such as by the terms of this policy may be the subject of agreement added 
hereto, nor shall any such provision or condition be held to be waived unless 
such waiver shall be in writing added hereto, nor shall any provision or condition 
of this policy or any forfeiture be held to be waived by any requirement, act or 
Proceeding on the part of this company relating to appraisal or to any examina- 
tion herein provided for; nor shall any privilege or permission affecting the insur- 
ance hereunder exist or be claimed by the insured unless granted herein or by 
rider attached hereto.” 

__._ Another section of the policy relating to mortgage interests provides that 
if loss or damage is made payable in whole or in part tao a mortgagee, the policy 
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may be canceled as to such interest by giving to the mortgagee a 10 days’ written 
notice of cancellation. 


[1] From the above it is evident that these standard insurance policies con- 
template the possibility, I may say the probability, of providing loss payable clauses 
to mortgagees when the property is incumbered either before or after the policy 
is originally issued. From the evidence it is clear that such provisions must be 
made by attaching written or printed forms to the policy itself. The decisive 
question, therefore, is whether an agent furnished with these forms, which pro- 
vide for the protection of mortgagees only to the extent of their interests, and 
empowered to attach such forms without previously conferring with the com- 
pany, in agreeing to do so is acting within the inhibitions of the above-quoted 
provisions of the policy. We do not think so. Sections 4088, 4089 and 4090 of 
the Civil Code of South Carolina 1922 clearly provide that one acting in the 
capacity in which Dowling acted in the instant case is to be deemed the agent 
of the insurance company and not of the insured. Section 4090 prohibits insur- 
ance companies not incorporated under the laws of this state from making any 
policy of insurance or any contract of insurance of any kind in this state with- 
out the approval of the local agent, who must countersign all policies issued by 
such companies. Both under these fundamental laws, and as independently shown 
by the testimony, Dowling was not only empowered without further authority 
from the company to make the contract set out in the loss payable clause which 
he agreed to attach to the policy, but he was the only one who could do it. It 
is true that the company reserved the right to cancel the policy after receiving 
notice, but until canceled as provided in the policy and disapproved in the manner 
set out in Dowling’s testimony, the contract was valid. 


We have carefully reviewed the authorities cited in the elaborate and force- 
ful arguments submitted by counsel for both plaintiff and defendant, and have 
also reviewed numerous other cases as well as text-books upon insurance law 
and equitable reformation of written instruments. Lack of time and stress of 
other duties prevent any analysis or elaborate review of the authorities in this 
opinion. Upon consideration of all the authorities in connection with the facts 
of this case, my conclusions may be summarized as follows: 


1. The federal courts have with general unanimity approved the validity of 
covenants of insurance policies of the character set out, precluding or limiting 
the power of agents generally to abrogate or waive conditions of forfeiture in 
any other manner. 


2. Against such provisions many of the state courts have in law cases admit- 
ted oral evidence of knowledge and conduct of local agents to establish facts 
to avoid forfeiture on the ground of waiver or estoppel. This, however, is in 
conflict with the decisions of the United States Supreme Court. 


3. Some of the state courts, notably Massachusetts and Maine, have gone to 
extreme limits to deny the reformation of policies in equity, even in cases of 
fraud or mutual mistake, on the ground that oral testimony is inadmissible to 
alter or vary the terms of the written agreement. These decisions, however, as 
shown by Pomeroy (Equity Jurisprudence [4th Ed.] title Mistake, §§ 866, 867, 
at pages 1772 to 1784. See particularly page 1778, and note pages 1780, 1781), 
are not only based on very narrow and partial equitable jurisdiction conferred 
by state statutes, but are in conflict with the overwhelming weight of authority. 

4. While enforcing strictly the nonforfeiture provisions of policies in actions 
at law, the United States Supreme Court has given full recognition to the right 
of reformation of this class of contracts in all proper cases falling under the 
head of equitable relief. 

5. In granting the equitable relief of reformation, the Supreme Court, as in 
the Nebraska case cited by counsel, accords ‘to state statutes defining the status 
and authority of resident agents full force and effect. 


[2] 6. Both under the South Carolina statutes and under the authority 
given Dowling as shown by the undisputed testimony he was the alter ego of 
the insurance company not only in the execution and delivery of the policy but 
also in attaching the rider or loss payable clause here in question. Corporations 
act only through authorized agents, and it is undisputed that Dowling’s power 
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to do what he agreed to do was absolute and exclusive. And equity regards 
that as done which ought to have been done. 

[3] 7. But it is earnestly urged by defendant’s counsel that the contract as 
originally issued was complete, and that while a mutual mistake or omission in 
it might have been corrected in a suit for reformation, this could not apply to 
a subsequent agreement because of the inhibitions of the policy and because the 
rights of the parties were fixed by the policy itself. The weight of that conten- 
tion necessarily depends upon the extent of the agent’s authority. If his agree- 
ment had been to waive the forfeiture without attaching the rider, even under the 
authority invested in him under the South Carolina statutes, defendant’s conten- 
tion might be deemed well founded. It is not necessary here to determine, and 
we do not determine, the validity of the contention in such case. Dowling’s agree- 
ment to attach the rider did not transcend his authority. He had full, unquestion- 
able, and exclusive authority on behalf of the company to save the policy from for- 
feiture by fulfilling his agreement, and it was never within his intention or under- 
standing that the policy was or should be forfeited. He gave no notice of his 
inadvertent neglect, and there was no offer to return what in case of cancellation 
would have been unearned premium. ‘To allow a forfeiture in such case would 
not only result in great injustice, but would be in conflict with the basic principles 
of equitable relief and of the attitude of courts generally towards forfeitures. 

While refusing the motion for a new trial, the term and jurisdiction of the 
court will be extended for a period of 30 days for the purpose of settling a bill of 
exceptions in the event defendant desires to take an appeal, and a separate order 
to that effect! will be filed herewith. 

Whereupon, after due consideration, it is ordered and adjudged that the mo- 
tion for a new trial be, and the same is, hereby overruled and dismissed. 


ALLIANCE INS. CO. v. POSS et al. (No. 19267.) 
Court of Appeals of Georgia, Division No. 2. Sept. 7, 1929. 
149 Southeastern Reporter 433. 

1. INSURANCE—FIRE POLICY HELD NOT CANCELABLE BY INSURER 
WITHOUT TENDERING ASSURED UNEARNED PORTION OF 
PREMIUM. 

Where fire policy provides that, on cancellation of policy by giving required 
five days’ notice, unearned portion of premium shall be returned on surrender of 
policy, company retaining customary short rate, except that, when policy is can- 
celed by company, it shall retain only the pro rata premium, policy cannot be can- 
celed by insurer without tendering to assured the unearned portion of premium 
paid. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


2, INSURANCE—PAYMENT OF PREMIUM BY ONE WHO OBTAINED 
FIRE POLICY HELD PAYMrtNT BY INSURED WITHIN RULE RE- 
QUIRING RETURN OF UNEARNED PREMIUM ON CANCELING 
POLICY. 

Where one not representing insurance company, but acting for insured, negoti- 
ated with insurance company’s agent for issuance of fire policy to insured, and, 
on delivery and acceptance of policy, paid premium! to company’s agent, which was 
retained by company, amount thereof being charged by one paying premium to in- 
sured’s account, held that such payment amounted to payment of premium by in- 
sured so as to require insurer to tender to insured portion of unearned premium 
so paid before policy could be canceled, even if person negotiating for insurance 
could be heJd to be insurer’s agent under Civ. Code 1910, § 2443. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


3. INSURANCE—FIRE POLICY CONTINUED IN FORCE WHERE NO- 
TICE OF CANCELLATION WAS INEFFECTUAL BECAUSE OF FAIL- 
cure” TENDER UNEARNED PORTION OF PREMIUM TO IN- 

_ Where fire insurance company failed to tender to insured the unearned pof- 

tion of premium so as to render notice of cancellation effectual under policy pro- 

Vision requiring return of unearned premium on cancellation of policy, and there 
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was no cancellation of policy by agreement because negotiations for cancellation 
were never consummated, policy was in force at time of loss. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


4. INSURANCE—THAT INSURED, AFTER LOSS PAID ONLY AMOUNT 
OF EARNED PREMIUM TO PERSON ADVANCING PREMIUM, HELD 
NOT TO AFFECT RULE REQUIRING INSURER TO TENDER UN- 
EARNED PR&KEMIUM ON CANCELING FIRE POLICY. 

Where fire policy was negotiated by agent for insured, who paid premium and 
charged amount thereof against insured’s account, fact that after loss insured paid 
to such person only the amount of earned premium, and that amount of unearned 
premium after loss was returned by company to person who advanced it did not 
affect operation of rule that policy could not be canceled by insurer without tend- 
ering to assured the unearned portion of premium paid, since rights of parties were 
fixed by status of policy at time of fire, and amount returned by insurance com- 
pany being deductible in determining amount recoverable by insured. 


(For other cases, see Insurance, Dec. Dig. § 230.) 


Error from Superior Court, Wilkes County; C. J. Perryman, Judge. 

Action by E. N. Poss and others against the Alliance Insurance Company. 
Judgment for plaintiffs, and defendant brings error. Affirmed, with directions. 

W. A. Slaton, of Washington, Ga., and Spalding, MacDougald & Sibley, of At- 
lanta, for plaintiff in error. 

B. W. Fortson of Washington, Ga., and Horace M. Holden, of Athens, for 
defendants in error. 

Syllabus Opinion by the Court. 

Jenkins, P. J. [1] 1. “Where a policy of fire insurance provides: ‘This policy 
shall bel cancelled at any time at the request of the insured, or by the company by 
giving five days’ notice of such cancellation. If this policy shall be cancelled as 
hereinbefore provided, or become void or cease, the premium having been actually 
paid, the unearned portion shall be returned on surrender of this policy or last re- 
newal, this company retaining the customary short rate except that, when this pol- 
icy is cancelled by this company by giving notice, t shall retain only the pro rata 
premium’—such policy cannot be cancelled by the insurer without tendering to the 
assured the unearned portion of the premium so paid.” Globe & Rutgers Fire Ins. 
Co. v. Walker, 150 Ga. 163 (2). 103 ». E. 407; Hollingsworth v. Germania Fire 
Ins. Co., 45 Ga. 294, 12 Am. Rep. 579. 

[2] 2. Where one who was not the agent of, and did not represent, the insur- 
ance company, but who was acting for and on behalf-of a client, negotiated with 
one who was the agent of the company for the issuance of a policy of fire. insur- 
ance to the client, and, on the issuance, delivery, and acceptance of the policy, paid 
the premium to the agent of the company, which premium was received and ac- 
cepted by the company the amount thereof being charged by the agent procuring 
the policy to an account with the insured already carried on his books, even though 
under such circumstances it could be assumed that the person so negotiating for 
the insurance could be held, under the provisions of section 2443 of the Civil Code 
1910, to be the agent of the company issuing the policy, the payment of the prem- 
ium by such person for and on behalf of the client, and its receipt and acceptance 
by the company, after the issuance and acceptance of the policy, amounted to pay- 
ment of the premium by the insured, so as to bring the transaction within the ap- 
plication of the rule stated in the first civision of the syllabus. 

[3] 3. The agreed statement of facts failing to show a tender by the insurer 
of the unearned portions of the premium, so as to render the notice Of cancella- 
tion effectual under the ruling in Globe & Rutgers Fire Ins. Co. v. Walker, supra, 
and there being nothing to indicate a cancellation of the policy by agreement (the 
negotiations for cancellation never having been consummated), the contract was in 
force at the time of the loss, and the court did not err in so finding. 

[4] 4. The fact that after the loss the insured paid to the person who negotiat- 
ed the policy, and who advanced the premium, only the amount of the earned prem- 
ium, and that the unearned premium was, after the loss, returned by the company 
to the person who advanced it, would not operate to change the rule, since the 
rights of the parties were fixed by the status of th: policy at the time of the fire. 
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Since, however, the insurance company, while receiving the entire premium, actually 
repaid a portion thereof to the person who advanced it for the insured, the amount 
so returned should have been deducted from the recovery, and it is directed that 
this be done. 

Judgment affirmed, with direction. 

Stephens and Bell, JJ., concur. 


HART. v. FARMERS’ MUT. FIRE & LIGHTNING INS. ASS’N OF WINNE- 
SHIEK COUNTY, IOWA (two cases). (No. 39110.) 
Supreme Court of Iowa. Sept. 24, 1929. 
226 Northwestern Reporier 777. 

3. INSURANCE—LAW FORBIDDING FORFEITURE OR SUSPENSION OF 
POLICY FOR NONPAYMENT OF PREMIUM WITHOUT NOTICE 
HAD NO APPLICATION TO MUTUAL COMPANY OKGANIZED UN- 
DER LAW RELATING THERETO (CODE 1924, §§ 8959-9029-9068. ) 
Code 1924, § 8959, forbidding forfeiture or suspension of insurance policy for 

nonpayment of premium or assessment unless within 30 days prior to maturity 

thereof notice was served that it was due or to become due, held inapplicable as to 
assessment by mutual insurance association organized and doing business under 

Code Supp. 1913, §§ 1759a-17590, Code 1924, §§ 9029-9068. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

4. INSURANCE—MUTUAL INSURANCE CERTIFICATE WAS IPSO FAC- 
TO SUSPENDED AFTER &XPIRATION CF 2.0 DAYS WITHOUT PAY- 
MENT OF ASSuSSMENT. 

Under mutual insurance contract providing that any member failing to pay 
assessment shall stand suspended, certificate after expiration of 30 days without 
payment of assessment was ipso facto suspended. 

(For other cases, see Insurance, Dec. Dig. § 310[2].) 

5. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
WAIVER OF RIGHT TO SUSPEND MUTUAL INSURANCE POLICY 
FOR NONPAYMENT OF ASSESSMENT. 

In suit to recover on mutual fire insurance certificate and to compel the levy- 
ing of an assessment, evidence held insufficient to establish waiver of right to sus- 
pend policy for nonpayment of assessment within period required by contract. 

(For other cases, see Insurance Dec. Dig. § 665[8].) 

6. INSURANCE—MUTUAL INSURANCE COMPANY DID NOT WAIVE 
RIGHT TO SUSPEND POLICY FOR NONPAYMENT OF ASSESS. 
MENTS BECAUSE OF COUNTERCLAIM TO RECOVER ASSESS- 
MENTS APPARENTLY EARNED. 

Mutual insurance company did not waive right to suspend policy for nonpay- 
ment of assessment by reason of counterclaim to recover assessments which had 
apparently been earned before policy was suspended, particularly in view of fact 
that provision for suspension until all dues were paid recognized right of insured 
to pay dues thereafter and restore policy. 

(For other cases, see Insurance, Dec. Dig. § 392[5].) 


Appeal from District Court, Allamakee County; W. L. Eichendorf, Judge. 

Two suits in equity, one to recover upon a mutual fire insurance certificate 
and to compel the levying of an assessment, the other for an accounting for legal 
service and for losses upon other insurance certificates. Decree for plaintiff for 
the amount of the policy. $3,000, and for the levying of an assessment. In the ac- 
counting case decree in favor of plaintiff for $950, less offset of $133, leaving net 
recovery $817. Defendant appeals. Both decrees reversed. 

Mears, Lovejoy, Jensen & Gwynne, of Waterloo, and H. Haehlen, of Waukon, 
for appellant. 

Wm. S. Hart and A. E. Sheridan, both of Waukon, for appellee. 


Moruinc, J. On August 22, 1917, defendant issued to plaintiff the certificate of 
insurance sued upon by which defendant was insured against loss by fire on a barn 
for $3,000. The barn was totally destroyed by fire March 6, 1925. Defendant, among 
cther defenses, set up nonpayment of two assessments for the years 1924 and 1°25, 
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notices of which were dated February 1, 1924, and February 2, 1925. After defend- 
ant had so answered in the suit on the certificate, plaintiff commenced the suit 
for accounting. Plaintiff's principal contention is that defendant was owing him 
large sums for legal services; that the amounts owing by him for assessments 
should be credited upon the amount owing to him, and also that by arrangement 
between plaintiff and defendant’s secretary the assessments were not required to 
be paid but were to be credited; that by reason of these matters he was not in 
default for non-payment of assessments. Defendant denies plaintiff's ne se 
legal services and the alleged agreement and alleges payment for all. services 
rendered. ee 

3y the contract “any member failing to pay his or her assessment within thirty 
days after notice thereof by the Secretary his or her policy shall stand suspended 
until all dues to the association are paid.” 


The levying and notices of the assessments and (unless defendant is indebted 
to plaintiff as he claims) their nonpayment are not disputed. 

Plaintiff's own uncertainty as to the services performed is demonstrated by 
his petition in the accounting suit in which he alleges that he “has no detailed 
or itemized account of the liabilities of defendant to him, and same are 
unliquidated, unadjudicated and unsettled between the parties; and defendant has 
a complete, itemized record of all insurance contracts * * * and of all premiums 
assessed thereon * * * and also has a complete itemized record of all payments actually 
made by defendant to plaintiff in payment of losses ** * and for legal services or 
other services rendered and expenses incurred by plaintiff for and on account of de- 
fendant and a complete showing and exposition as to said insurance contracts and as- 
sessments and premiums thereon and payments by defendant to plaintiff either for in- 
surance losses sustained or services rendered and expenses incurred * * * and consents 
that upon an itemized showing as to such premiums and assessments, that 


same may be credited at proper time and in proper manner upon the indebtedness 
of defendant to him, * * * Plaintiff is entitled to recover from defendant the bal- 


ance due him from defendant, but is unable to determine same in the absence of 
a full complete and final accounting between the parties, and defendant refuses to 
enter into such an accounting and refuses to furnish the data and information 
necessary to plaintiff for him to determine the exact amount due him and submit 
specific demand therefor to defendant. * * * Plaintiff is at this time preliminarily 
and interlocutorily to final trial and submission herein and final accounting between 
the parties hereto, entitled to a statement of the liabilities and credits of both 
parties, the record and knowledge of which is in the hands of defendant and with- 
out which plaintiff is unable to set out, prove or establish the liability of defend- 
ant to him or the credit which defendant is entitled to thereon.” Plaintiff attaches 
interrogatories requiring defendant to “give in chronological sequence a list of 
all insurance policies at any time issued by defendant to plaintiff * * * giving in 
each instance date of policy, name of insured, amount of policy, location of prop- 
erty, and a general designation * * * and state what premiums have been paid 
in cash upon such policy, and what assessments, designated by percentage or other- 
wise, have been levied by defendant,” to state what levies have been made, to 
give in detail each payment for loss sustained, and to “state fully and in detail 
all payments at any time made by defendant to plaintiff for legal services or services 
of like nature or expenses connected therewith or incident thereto. Set out each 
payment separately, giving date and amount thereof, and state for what such pay- 
r nt was made as disclosed by record and account books of defendant.” These 
interrogatories were answered by setting out a list of some 17 policies, the levies 
against them, and stating that the assessments from 1913 to 1923 appear to have 
been paid, but defendant is unable to state the details thereof “further than said 
records show the acceptance of a note by defendant from plaintiff in the year 1921 
in the sum of $33.90 and on October 10, 1920, $33.90 and that said notes were paid 
by deducting said amount from payment made by defendant to plaintiff on or about 
the 15th day of October, A. D. 1923, at which time full settlement was had between 


plaintiff and defendant and at which time defendant paid plaintiff for certain legal 
services * * * in the sum of $1,000.” 


Plaintiff kept no account or memorandum of his alleged services. He says his 
consultations were entirely with the secretary and a few times with the president; 
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that he was paid up to 1913; that he received nothing on his services between 1913 
and 1919 except $35, “submitted no formal statement.” “I do not think I got any 
pay from 1919 until I got the $1,000 in the Regan case and rendered them no state- 
ment during that time. I talked about it with Goodykoontz (defendant’s secre- 
tary). We never mentioned any amounts. I never submitted any bill or state- 
ment for any specific amount.” In testimony he claims for several different classes 
of services and for some individual cases. His testimony consists almost alto- 
gether of generalities. No useful purpose would be accomplished by extensive ref- 
erences to it. We are of the opinion that the evidence shows payment ‘to October 
15, 1923, for all services to that date and fails to show any indebtedness incurred 
thereafter. 

Plaintiff testifies: “Commencing in 1922 or 1923, continuing to 1925 there was 
a fire epidemic * * * of suspicious origin. A great deal of time was taken up 
with defendant Secretary and investigators of State Fire Marshal’s office and with 
parties who suffered fires and other parties. I think there were seven or eight 
such fires. Spent many different days in consultation with Secretary, several days 
and nights with Fire Marshal from State Marshal’s office and owners of prop- 
erty. One day Goodykoontz came to my place on Sundav and we spent entire day 
at my office with Mr. Devitt. * * * Suspicion was directed largely toward one 
party that had had litigation with insurance company. I viewed premises after 
fire, interviewed people who were first at fire. I cannot fix times exactly. Toney 
had two fires. Think I put in more time on Devitt fire than anv other. I was 
consulted with reference to Ford fire and Heddington fire. Work in connection 
with barn fires was almost continuous for about three years. Goodykoontz was 
in my office practically every day for two or three weeks at a time. * * * Value 
of services in connection with barn fires was worth more than $700.” On cross- 
examination he says: “I couldn’t tell how many times he was here. I can’t remem- 
ber the instances, only the Regan controversy and the Devitt loss. There was 
another loss in the eastern part of the ccunty. I forgot what one it is. * * * 
There was no controversy between Devitt and the Insuran:e company about his 
loss.” The secretary testifies: “I had no conversation whatever with Mr. Hart 
concerning the fire epidemic of barn burnings that I know of. I wrote to the Fire 
Marshal’s Department and he or some deputy came here. I do not recall any 
consultation between Hart, the Insurance Marshal and myself. The Marshal 
usually came to my office. I have gone with him to Hart’s office while he was 
here. He and Hart are good friends. It is possible that I had a conversation with 
Mr. Hart with reference to the Regan house burning, prior to the time Regan 
was prosecuted for arson. We tried to get Hart to prosecute Regan but he said 
he couldn’t take it at that:time. Mr. Hart represented us in the suit that Regan 
brought against us for the loss of his barn.” : 

On the question of payment, the secretary says that after the Regan “case was 
over Hart rendered a bill and it was paid for. At that time no mention was made 
by plaintiff for any other claim of services than the Regan case. * * * Asked Hart 
for his bill and he rendered it. I wrote out the check for $1,000 and requested 
that it come back to me, which it did. We held notes against Hart for his premi- 
ums on assessments. This was taken out of the $1,000 check. He endorsed check 
to me and I gave back my personal check for difference. * * * The difference of 
$200 went to pay the note or notes held by defendant from Hart for assessments, 
with interest thereon for two years or more and a balance. * * * The amounts 
paid defendant company on notes was $84.90 and $23.25. That was for assessments 
on his policies. No further assessments were paid to either myself, defendant or 
any officer of defendant to my knowledge on plaintiff’s policies with defendant 
after this time, which was about October 23, 1923.” Plaintiff testifies: “In 1919 
I did some work in the Lindorff case. Goodykoontz said he would pay me for 
that case the same as in the Regan case. I got a check for $35 for it. * * * After 
the Regan case Goodykoontz asked me how much they owed me. I said $1,000 
and he said that was reasonable. Except for those two cases I have not been 
paid for my services except credit on some of my assessments since June, 1913. 
I am not claiming anything back of the $50 check in 1913.” 

[1] It will be noticed that plaintiff says: “After the Regan case Goodykoontz 
asked me how much they owed me. I told him $1,000.” As we understand the 
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testimony, particularly that of the secretary, the services in the Regan case were 
a part of those involved in the “fire epidemic” cases. Plaintiff values these services 
‘at $700. We do not find that he (aside from his statement of charge) places a 
valuation separately on the Regan case or values any set of services at $1,000, 
Gocdykoontz says: “I supposed we had a full and complete settlement with plain- 
tiff in October, 1923, at time of payment of $1,000. That is what I meant when 
I signed Exhibit one.” He never; claimed anything until he started action.” (Ex- 
hibit 1 is the answers to interrogatories.) No exceptions were taken to the answers. 
Plaintiff offered them in evidence ostensibly “for the purpose of impeaching the 
witness Goodykoontz.” ‘The answers were nevertheless thereby offered and are 
evidence. Code 1927, § 11185; Sears v. Starbird, 78 Cal. 225, 20 P. 547. The 
answers state that about October 15, 1923, full settlement was had. They further 
state: “That some of the assessments * * * were in all probability made by deduct- 
ing same from the amount of plaintiff’s recovery on certain losses under insur- 
ance policies * * * but that the exact character of the payment is at this time 
unknown to this affiant.” That there have been no payments of assessments since 
1923, except $47.20 in 1926, “and that! defendant’s records fail to show any services 
rendered by plaintiff for defendant since some time prior to October 15, 1923, at 
which time full settlement was had between parties to this action.” 

(2] Plaintiff in his petition, as has been shown, says that he has no detailed 
or itemized account; that defendant has a record of all payments, and plaintiff is 
entitled to a statement of the liabilities and credits of both parties, the record and 
knowledge of which is in hands of defendant. It is hardly credible that if, on 
the two occasions on which payments were made by the defendant to plaintiff for 
services, plaintiff understood that he had the other claims and charges against de- 
fendant for which he is now seeking to recover, he would have said nothing about 
them when defendant was asking for its bill. Defendant had in 1919 paid plaintiff 
for services. Beiore the “fire epidemic” cases, plaintiff had given to defendant 
notes for assessments and for small amounts. The secretary says that the assess- 
ments for 192J, 1922 and 1923 were taken out of the $1,000 payment as well as 
plaintiff's notes which were for other years. It is a reasonable inference that plain- 
tiff would not have given these notes if the defendant was indebted to him as he 
now claims, and that he would not have permit:ed the notes to be taken out of 
the $1,000 without putting in his bill for the other services. While the order for 
the $1,000 states it to be “on account of fees in the Regan case” and that of 
October 8, 1919, for $35 to be “on account of legal services on the W. J. Lindarff 
matter and also opinion by order of Board of Directors,’ we are of the opinion 
that the parties understood at their respective dates that plaintiff had no other 
charges against defendant for services and that the orders were in full payment. 


At the time the $1,000 was paid, an action brought by J. F. Clark against 
defendant was pending. That action was docketed December 23, 1921, and settled 
September 12, 1924. Plaintiff says that he does not think he filed any pleadings; 
that there was.a question of amount of grain actually destroyed and also some 
that was damaged, which led to a large amount of negotiation between the com- 
pany and Clark; “that the reasonable value of his services, taking into considera- 
tion amount in controversy, was $100” and the question was the value of the prop- 
erty destroyed and as to whether the policy covered threshed straw. The seczetary 
testifies that they agreed to leave the matter to the thresher, who said about 
200 bushels of oats was burned up entirely and about 300 damaged, and they 
figured the amount of damage to be about $82; that the only controversy was 
the difference in the price of the oats per bushel; that plaintiff said that Clark 
was a relative of his and he could not handle the case. The settlement was 
for $100. It does not appear that any services were rendered after October 15, 
1923. It is the opinion of the court that the $1,000 payment made October 15, 
1923, was made by defendant and received by plaintiff on the understanding that 
it was in full for all services to that date. 

Plaintiff testifies to having sustained losses on other policies, on two of which 
he received checks. The evidence is wholly insufficient to show any unpaid lia- 
bilities of defendant to plaintiff for losses sustained. 


[3] It follows that plaintiff is not entitled to recover in his accounting suit, 
and that the policy sued on was at the time of the loss in suspense for nonpay- 
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ment of the assessments of 1924 and 1925. In saying this we are not to be 
understood as intimating that the existence of an unl‘quidated disputed right of 
set-off may be made use of by insured to obviate suspension due to nonpayment 
of premiums or assessments. See Stutzman v. Fire Ins. Co., 150 Wis. 254, 136 
N. W. 604; In re Schanke & Co., 201 Iowa, 678, 207 N. W. 756; Fremont County 
y. Bank, 145 Iowa, 8, 13, 123 N. W. 782, Ann. Cas. 1912A, 1220; 6 Words and 
Phrases, First Series, p. 5253; 34 Cyc. 637; 1 Pom. Eq. (4th Ed.) §§ 113, 176. 
We find no evidence of any agreement by defendant to credit assessments on 
account or to waive the postponement of payment of them. 

Plaintiff contends that the notices of assessment d> not conform to the 
requirements of section 8959, Code 1424, section 1727, Code 1897. That section 
declares that no policy “provided for in this chapter” shall be forfeited or sus- 
pended for nonpayment of premium or assessment unless within 30 days prior 
to maturitv thereof the company shall serve notice that it is due cr to become 
due, stating the amount and the amount of customary short rates. That chapter 
is chapter 4 of title 9, Code 1897 (sections 1684—1758). Defendant is organized 
and does business under chapter 5, title 9, Code 1879 (sectiors 1759-1767), which 
was repealed, and for it a new chapter of the same number substituted in the 
Code Supplement of 1913 (sections 1759a-17590), Code 1924, chapter 406 (sec- 
tions 9029-9068). Section 8959, Code 1924 (section 1727 of Code 1897) has no 
application. Early v. Bremer County F. M. F. Ins. Ass’n, 201 Iowa, 263, 207 
N. W. 117; Beeman y. Farmers’ Mutual Association, 104 Iowa, 83, 73 N. W. 597, 
65 Am. St. Rep. 424. 


[4] The case presented is not one of forfeiture or cancellation, but of sus- 
pension for nonpayment of assessments. The contract is, “any member failing 
to pay” his assessment shall stand suspended. After the expiration of the 30 
days without payment, the certificate is ipso facto suspended. Early v. Bremer 
County F. M. F. Ins. Ass’n, 201 Iowa, 263, 207 N. W. 117. 

[5] Plaintiff testifies that on the morning of the fire he +-ld Good- koontz 
about it, and Goodykoontz asked, “isn’t there scme assessment slips up there 
in the office?” hat Goodykoontz said “that can be taken out when we have 
a settlement,” and further said that plaintiff need do nothing about the fire; that 
Goodykoontz and the adjuster would go down and adjust the loss: that they 
had no money to pay and did not know whether they could borrow; that some 
time later Goodykoontz said that they had been down and the barn was gone; 
that they did not know what they were going to do about the loss, had no money; 
that plaintiff said it would be all right to have the money when he rebuilt in 
the fall. Goodykoontz said that would be fine, they could just as soon pay him 
interest as anybody else; that in the fall Goodykoontz said they were just as 
hard up as ever, could not raise money. “I think he told me the assess- 
ment would come in’ February sometime. I said, ‘I can’t wait that long’ ” 
Goodykoontz denies these conversations, and he and his wife testify that 
at the time of the fire they were in California. Regardless of the sufficiency of 
plaintiff’s testimony, if true, to show waiver, he has failed to sustain the burden 
of proof here resting upon him. 


[6] Plaintiff urges that defendant levied another assessment in 1925, and 
thereby recognized the validity of the policy, and continued to so recognize it 
until the fall of 1925. Nothing as a waiver is claimed because of the counter- 
claim to recover assessments. The counterclaim seeks to recover the assessment 
for 1924, and not for later assessments. Failure to pay assessment is not claimed 
as, and did not have the effect of, forfeiting the policy. Plaintiff by delinquency 
was “suspended until all dues to the association are paid.” This provision recog- 
nizes the right of the plaintiff to pay his dues after suspension and thereby restore 
the policy, but plaintiff had not paid his assessments for 1924 and 1925. 
Even if the levy for 1925 operated as a waiver of suspension for delinquency in 
making payment of the 1924 assessment, a point which we do not decide (see 
Seeman v. Farmers Mutual Association, 104 Iowa, 83, 73 N. W. 597, 65 Am. St. 
Rep 424; McGowan v. Legion of Honor, 98 Iowa, 118, 67 N. W. 89; Neiman 
v. City of New York Ins. Co., 202 Iowa, 1172, 1177, 21 N. W. 710), still the 
1925 assessment was in default at the time of the loss and had been for more 
than 30 days after notice. The evidence (answers to interrogatories) is that the 
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assessments were “levied against the policies held by the company and in force” 
for the years stated. The certificate at the time of the loss was in suspension, 
at least for nonpayment of the 1925 assessment. As has been said, the question 
here is one of suspension, not of forfeiture. Early v. Bremer County F. M. F. 
Ass’n, 201 Iowa, 263, 207 N. W. 117; Hiatt v. Union Mutual Casualty Co. (Iowa) 
224 N. W. 53. See 32 C. J. 1359. The assessment for 1924 was apparently 
earned. Mandego v. The Centennial Mutual Life Association, 64 Iowa, 134, 17 
N. W. 656, 19 N. W. 877. 

Other defenses to the suit on the insurance certificate are set up, but, because 
of that which has been considered, require no discussion. 

Before answer defendant moved to transfer the accounting case to the law 
side of the docket. The motion was overruled. If erroneous, the ruling as a 
result of our views on the questions discussed was without prejudice. 

Plaintiff's indebtedness to defendant for $133, as found and allowed by the 
court in the accounting suit, is not questioned and defendant is entitled to judg- 
ment therefor. 

The judgment in favor of plaintiff in the accounting suit for $817 and the 
judgment in favor of plaintiff in the suit on the insurance certificate are reversed. 

Evans, De Graff, Wagner, Kindig, and Grimm, JJ., concur. 


HART v. HOME MUT. INS. ASS’N OF IOWA et al. (No. 38758.) 
Supreme Court of Iowa. Sept. 24, 1929. 
226 Northwestern Reporter 781. 

1. INSURANCE—REJECTION OF EVIDENCE AS TO MORTGAGES ON 
SEPARATE TRACTS OF FARM, IN ADDITION TO TRACT ON 
WHICH INSURED BUILDINGS WERE LOCAYrED, HELD NOT ER- 
RONEOUS 
Where application for insurance policy contained representation as to incum- 

brance only on particular tract of land on which insured buildings were located, 

the rejection of evidence, in action on policy, relative to existence of mortgages 
on other tracts comprising farm, was not erroneous. 

(For other cases, see Insurance, Dec. Dig. § 654[1].) 

2. INSURANCE—EXECUTION OF MORTGAGE EXCEEDING THAT 
THERETOFORE INCUMBERING PROPERTY WAS PRIMA FACIE 
VIOLATION OF CONDITION OF POLICY AND INVALIDATED IT 
(CODE 1927, §§ 8981, 9018). 

Where applic wien attached to insurance policy provided that subsequent incum- 
brance without consent of association made insurance void, the execution of mort- 
gage exceeding in amount that theretofore incumbering property was prima facie 
in violation of condition of policy and invalidated it, in accordance with Code 
1927, §§ 8981, 9018. 

(For other cases, see Insurance, Dec. Dig. § 330[3].) 

4. INSURANCE—INSURER’S RECEIPT OF PREMIUMS AFTER KNOWL- 
EDGE OF AGENT AS TO INCREASED INCUMBRANCE, NOT 
SHOWN TO HAVE BEEN RECEIVED WITHIN SCOPE OF AUTH- 
ORITY, WAS NOT WAIVER. 

Where asserted knowledge of insurer’s agent as to increased incumbrance on 
insured property contrary to policy provision was not shown to have come to 
him in the course of transaction of insurer’s business or to have been received 
within the scope of his authority, his knowledge was not knowledge of insurer, 
and receipt of premiums by company thereafter was not waiver of condition of 
policy relating thereto. 

(For other cases, see Insurance, Dec. Dig. § 378[4].) 


5. INSURANCE—RECORD OF SUBSEQUENT MORTGAGE ON INSURED 
PROPERTY WAS NOT CONSTRUCTIVE NOTICE TO INSURER, AS 
RESPECTED WAIVER OF POLICY PROVISION. 

Record of mortgage exceeding amount theretofore incumbering insured prop- 
erty did not constitute constructive notice to insurer as respected waiver of con- 
dition of policy forbidding subsequent incumbrance without insurer’s consent. 


(For other cases, see Insurance, Dec. Dig. § 377[2].) 
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6. INSURANCE—INSURED HAD BURDEN OF SHOWING WAIVER OF 
CONDITION OF POLICY. 


Insured had burden of proving waiver of condition of policy, including knowl- 
edge and authority of agent for insurer. 


(For other cases, see Insurance, Dec. Dig. § 646[5].) 


7. INSURANCE—FIRE POLICY WAS VOIDED BY EXECUTION OF 

SUBSEQUENT MORTGAGE CONTRARY TO POLICY. 

Fire insurance policy, providing that subsequent incumbrance without consent 
of insurer voided policy, was invalidated by the execution of a mortgage greater 
in amount than that theretofore incumbering property. 

(For other cases, see Insurance, Dec. Dig. § 330[3].) 


8. INSURANCE—EVIDENCE HELD INSUFFICIENT TO ESTABLISH 
LEVYING OR NONPAYMENT OF ASSESSMENT ON FIRE POLICY. 
Evidence in action to recover on fire insurance policy held insufficient to show 

the levying or nonpayment of assessments so as to void policy. 


(For other cases, see Insurance, Dec. Dig. § 665[3].) 


Appeal from District Court, Allamakee County; H. E. Taylor, Judge. 

Defendant Union Mutual Fire Insurance Association issued to plaintiff in 
November, 1921, a fire insurance policy, and later reinsured in and turned over 
its business to the defendant Home Mutual Insurance Association. Action is 
now brought on this policy. The court directed verdict in favor of plaintiff. 
Defendants appeal. Reversed. 

Mears, Lovejoy, Jensen & Gwynne, of Waterloo, and H. Haehlen, of Waukon, 
for appellants. ; 

Hart & Hart and A. E. Sheridan, all of Waukon, for appellee. 

Moruinc, J. The insured property was a barn situated on a farm of 1,800 
(the application says 1,600) acres. There was a mortgage of $10,000 on the 
entire farm at the time the insurance sued for was written. Plaintiff did not 
produce the policy for the reason, as he testified, that he was unable to find it 
and did not know what became of it. He said his recollection was that he had 
tha policy at the time the barn was burned; that the policy was just the same as 
another policy which was produced, except difference in description, name of 
the insured, amount of insurance and date. This latter policy, as set out in the 
abstract, does not show copy of application attached. Plaintiff testified that “no 
application for insurance was attached to the policy sued upon.” Defendant pro- 
duced plaintiff's application. The application was for $4,000 on the barn “while 
located’”’ on a particularly described quarter section. Following this description, 
the application proceeded: “1. Is the title to the above property in your name? 
Yes. 2. State any incumbrance if any. $10,000.***4. State number of acres of 
land you own on which the property to be insured is located. 1600. Its value. 
$150,000. * * * The sale of buildings or any subsequent incumbrance or insur- 
ance made without consent of this association makes insurance on them void. 
* * * ” Defendant offered, but was denied: the right, to prove that there were 
mortgages on tracts of the farm other than the quarter section particularly 
described. Defendant contends: (1) That the incumbrance was thereby misrepre- 
sented. (2) That a new mortgage of $12,000, which after the issuance of the 
policy was placed upon the entire farm in lieu of the $10,000 mortgage shown in 
the application, voided the policy. (3) That the policy was voided because of 
failure of assured to pay assessments. 

[1] I. As the judgment must be reversed on another ground and new trial 
may possibly follow, we refrain from commenting on the question whether a copy 
of the application is shown to have been, or not to have been, attached to the 
policy, further than to say that the evidence on neither side is from the viewpoint 
of the appellate court convincing. 


As we construe the application, however, the representation as to the incum- 
brance related only to incumbrance upon the particular quarter section on which 
the buildings were located. The rejection of the evidence of the existence of 
mortgages on other tracts was therefore not error. 

[2] II. It is undisputed that the mortgage at the time the policy was issued 
was for $10,090", and that after it was issued the $10,000 mortgage was replaced 
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by one for $12,000. The policy declares that, unless otherwise provided, it shall 
be void if the subject of insurance be or become incumbered by lien, mortgage, 
or otherwise created by voluntary act of the insured or within his control. Plain- 
tiff argues that the new mortgage did not increase the incumbrance, because, as he 
asserts in argument, the new mortgage included past-due interest and taxes which 
brought the original incumbrance up to $12,000. The evidence, however, does not 
bear out this contention. Plaintiff testified that the mortgage for $12,000 was 
a renewal of the $10,000 mortgage; that at the time he filled out the application 
he “forgot that mortgage had to be made larger to take up the interest that had 
accumulated for a couple of years on that mortgage. I knew it was $10,000. I 
knew that I had given a renewal on it and I just put it down $10,000 without 
thinking about the interest that had to be included in making the mortgage larger.” 
He also testified that he could not “remember the interest accumulation. Probably 
in the neighborhood of $1,000." He says nothing about taxes. Prima facie 
the execution of the $12,000 mortgage was a violation of the condition of the 
policy and invalidated it. Lee v. Agricultural Ins. Co., 79 Iowa, 379, 44 N. W. 
683; 26 C. J. 246; State Central Sav. Bank v. St. P. F. & M. Ins. Co., 184 Iowa, 
290, 299, 168 N. W. 201; Code 1927, §§ 8981, 9018. 


Thus it became incumbent on plaintiff to show that the new incumbrance was 
not, as it purported to be, for an increased amount, and therefore not an increase 
of hazard. Giving full effect to plaintiff’s testimony, the existing incumbrance 
amounted to only $11,000, while the new one was for $12,000. 


[3] Plaintiff further argues that John ). Hart was the agent of the company, 
knew of the making of the $12,000 mortgage; that the company is chargeable with 
his knowledge; and that with such knowledge the company, instead of canceling 
the policy, collected and retains assessments without offer to refund them. The 
only evidence of the agent’s knowledge is the testimony of the plaintiff that 
“IT knew that John J. Hart, the agent, knew of that $10,000 at the time I got 
the insurance and I knew that he knew of the new mortgage to the Land Bank 
Company and I knew he had collected premiums as agent of that company after 
he knew of sthe new mortgage.” Defendants made proper motion to strike the 
statement: with reference to what plaintiff knew that the agent knew, but the 
motion was overruled. While error in this ruling is not assigned, yet, in view 
of the new trial, and also for a complete discussion of the question under con- 
sideration, it is proper to say that the testimony was incompetent and should 
have been stricken. 

[4] John J. Hart, though a witness for plaintiff, did not testify to having 
the knowledge which plaintiff imputes to him, nor to collecting assessments from 
plaintiff. In reference to his authority, he testified in substance that his authority 
was to solicit insurance, to take and send in applications, deliver policies, collect 
premiums, but he did not think he had any general authority from the home office 
to collect premiums; that members of the association would hand their assess- 
ments to him and request him to serid it instead of themselves sending it; that he 
had received requests from the home office to collect premiums, and then under- 
took to do it, but without having a special request did not make any definite move 
toward collecting premiums; that all he did was to send in the money when the 
people asked him to; that the receipts were made out and sent to him; that he 
had adjusted losses when specially requested by the company. He was agent for 
the Union Mutual, and after it was taken over by the Home Mutual was agent 
for it. Whether in speaking of his authority and of his acts he was referring to 
one company or which, or both, does not appear. There is an utter absence of 
evidence that John J. Hart had any authority whatever to receive notice of in- 
cumbrance on behalf of either company or to waive any of the provisions of the 
policy,;or that he ever asserted or the company ever knew of his asserting such 
authority. The policy provides that no person, unless duly authorized in writing, 
shall be deemed an agent of the association, and no agent has authority to waive 
any of the terms or conditions of the policy except only the secretary, and any 
waiver by him must be in writing. There is no claim of waiver of this provision. 
Evidently John J. Hart’s authority with respect to the policy terminated with its 
delivery. The asserted knowledge of John J. Hart is not shown to have come to 
him in the course of the transaction of the company’s business, or to have been 
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received within the scope of his authority. His knowledge is not shown to have 
been the knowledge of the company, and the receipt of premiums by the company 
thereafter (if shown) was not a waiver. Russell v. Cedar Rapids Ins. Co., 78 
lowa, 216, 42 N. W. 654, 4 L. R. A. 538; Hollis v. State Ins. Co., 65 lowa, 454, 
21 N. W. 774; Scrivner v. Ins. Co., 144 Iowa, 328, 122 N. W. 942; Taylor v. State 
Ins. Co., 98 Iowa, 521, 67 N. W. 577, 60 Am. St. Rep. 210. q 

[5] Plaintiff claims that the record of the $12,000 mortgage was constructive 
notice to defendant, but this contention is untenable. Wicke v. State Ins. Co., 90 
Iowa, 4, 57 N. W. 632; 26 C. J. 296. 

'6, 7] The burden of proof was on plaintiff to show waiver, including knowl- 
edge and authority of agent. 26 C. J. 110. See McCoy v. National Life Ins. Co., 


192 Iowa, 127, 182 N. W. 659. On the record here the policy was voided by the 
execution of the $12,000 mortgage. 


We are not to be understood as expressing an opinion on the question of 
how far the assured may go in allowing interest and taxes to accumulate and in 
executing new incumbrances therefor without thereby increasing the hazard and 
voiding the policy. See Kansas Farmers’ Fire Ins. Co. v. Saindon, 52 Kan. 486, 35 
P. 15, 39 Am. St. Rep. 356; Id., 53 Kan. 623, 36 P. 983. 

[8] III. Defendants urge that the policy was before the loss canceled for non- 
payment of an assessinent of $10.40, notices of which were at different times mail- 
«ed by the Union Mutual to plaintiff and produced by him. The only evidence of 
the levying of assessments is of one made by the Union Mutual December 6, 1923, 
of 40 per cent. of one annual premium and an assessment made by the Home Mu- 
tual January 9, 1924, of so many cents per hundred ranging from 10 cents to 35 
cents on the various classes of insurance. There is no identification of the $10.40 
assessment with either of these levies. On February 15, 1924, the Home Mutual 
wrote plaintiff that it had taken over the entire business of the Union Mutual and 
that the policy in suit “is one of the policies listed as in good standing as of this 
date.” The policy register of the Union Mutual shows an assessment of $12 paid 
January 29, 1923, and one of $12 paid December 21, 1923, and “assessment of 310.- 
40 not paid.” When and by whom these entries were made does not appear, ex- 


cept that inferentially the entry with respect to the $10.40 assessment was made by 


the secretary of the Home Mutual. He. says that on December 20, 1924, he made 
the entry on this same policy register “cancelled 12—25—1924.” The loss occur- 
red March 6, 1925. This secretary of the Home Mutual, in the correspondence be- 
tween the Home Mutual, and plaintiff concerning the loss, wrote to plaintiff. under 
date of March 19, 1925, that on December 20. 1924, a register notice of cancella- 
tion was mailed to plaintiff. This was in reply to a letter from plaintiff to the 
Home Mutual in which plaintiff said that the Home Mutual did serve notice of 
cancellation, but that “prompt remittance was made of the delinquent assessment 
upon this policy and another policy held by me in your company. * * *” The sec- 
retary of the Home Mutual wrote to plaintiff that in November, 1923, the Union 
Mutual made a special assessment of $10.40 which was never paid. The policy 
provides that the secretary shall give delinquents five days’ written notice by regis- 
tered mail of cancellation; that written receipt by the post office of mailing shall 
constitute conclusive evidence of the mailing. There is in evidence post office re- 
ceipts, but there is no evidence of the contents of the packages or wrappers for 
which the receipts were given. The alleged notice of cancellation was given, and 
the attempted cancellation was made long after the Union Mutual, which is claim- 
ed to have made the assessment and during whose operation the default if any 
occurred, had turned over its business to the Home Mutual. The secretary of the 
Home Mutual does not claim to have had personal knowledge that the alleged as- 
sessment had not been paid, and the inference is that he had no personal knowl- 
edge. Without referring to further inconsistencies and uncertainties in the de- 
fendants’ attempted proof of this ground, it is sufficient to say that the evidence 
is utterly insufficient to show the levying or nonpayment of assessment. As the 
evidence is insufficient to show levy and nonpayment of assessment, we need not 
give separate consideration to the contention that the policy was in suspense at 
the time of the loss for nonpayment of assessments. 
Reversed. ; ; 
Albert, C. J., and De Graff, Kindig, and Wagner, J)., concur. 
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STATE ex rel. NORTHWESTERN NAT. INS. CO. v. TRIMBLE et al., Judges 
of the Kansas City Court of Appeals. (No. 29156.) 
Supreme Court of Missouri, Division No. 1. July 30, 1929. 
Rehearing Denied Sept. 13, 1929. 
20 Southwestern Reporter (2d) 46. 

1. CERTIORARI—SUPREME COURT IN REVIEWING APPELLATE 
COURT OPINION FOR CONFLICT IN DECISION DETERMINES 
ONLY WHETHER OPINION CONTRAVENES SUPREME COURT 
OPINION (CONST. AMEND. 1884 § 8). 


In certiorari proceeding to quash opinion of Kansas City Court of Appeals for 
conflict in decisions brought under Const. Amend. 1884, § 8, single question which 
Supreme Court may determine is whether ruling of Court of Appeals clearly con- 
travenes previous controlling opinion of Supreme Court which announces some 
general principle of law on subject ruled Court of Appeals, or clearly contra- 
venes some previous and controlling opinion of Supreme Court which has ruled 
on same or similar state of facts. 

(For other cases, see Certiorari Dec. Dig. § 64[1].) 

2. COURTS—SUPREME COURT CANNOT INTERFERE WITH APPEL- 
LATE COURT’S RULINGS, UNLESS CLEARLY CONFLICTING 
WITH SUPREME COURT OPINION (CONST. AMEND. 1884, § 8). 
In certiorari to quash opinion of Court of Appeals for conflict in decisions 

under Const. Amend. 1884, § 8, the Supreme Court has no authority to interfere 
with findings of fact and conclusions of law by Court of Appeals, unless appellate 
court’s ruling clearly conflicts with controlling opinion of Supreme Court, since 
each of several Courts of Appeals is court of last resort, and its rulings, whether 
right or wrong, within its prescribed jurisdiction, are final and conclusive when 
sought to be reviewed in Supreme Court. 

(For other cases, see Courts, Dec. Dig. § 231[4].) 

3. INSURANCE—APPELLATE COURT’S RULING THAT FAILURE TO 
TENDER UNEARNED PREMIUM ESTOPPED INSURER FROM 
CLAIMING REMOVAL OF PROPERTY VOIDED POLICY HELD NOT 
IN CONFLICT WITH SUPREME COURT DECISIONS. 

Ruling by Kansas City Court of Appeals that failure of insurer after fire to 
tender unearned premium to insured estopped insurer from claiming removal of 
property voided policy, held not in conflict with prior rulings by Supreme Court, 
but consistent therewith, since conduct of insurer in retaining unearned premium 
paid by insured was inconsistent with contention that policy was void after remov- 
al of insured property. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


4. INSURANCE—APPELLATE COURT’S RULINGS REQUIRING INSUR- 
ER TO PROVE TENDER OF UNEARNED PREMIUM TO AVOID 
POLICY AND PERMITTING PROOF OF WAIVER OF DEFENSE 
WITHOUT PLEADING HELD NOT IN CONFLICT WITH SUPREME 
COURT DECISIONS. 

Ruling by Kansas City Court of Appeals that, in action on fire policy, insurer 
as part of defense should have shown that, after its agents learned of removal 
of goods, it made timely tender of unearned premium, and kept such tender good 
to avoid policy by removal of goods, and that proof of waiver of defense to policy 
on ground of removal of goods was admissible, though waiver was not specifically 
pleaded, held not in conflict with decisions of Supreme Court. 

(For other cases, see Insurance, Dec. Dig. § 327.) 


Certiorari by the State, on the relation of the Northwestern National Insur- 
ance Company, against Francis H. Trimble and others, Judges of the Kansas City 
Court of Appeals. Writ quashed. 

John H. Newman and C. C. Crow, both of Kansas City for relator. 

Ashley & Gilbert, of Kansas City, for respondents. 

Seppon, C. This is an original proceeding in certiorari, commenced in this 
court, wherein the relator, Northwestern National Insurance Company, seeks the 
quashal of the record (that is, the opinion and judgment) of the Kansas City 
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Court of Appeals in a certain cause, lately pending on appeal in said Court of 
Appeals, and ruled adversely to relator by said court, entitled Mrs. E. C. Luthy, 
Plaintiff and Respondent, v. Northwestern National Insurance Company of Mil- 
waukee, Wis., Defendant and Appellant, 20 S. W. (2d) —. The ground of rela- 
tor’s application for our writ of certiorari herein is that the opinion and ruling 
of the Kansas City Court of Appeals in said cause is in conflict with controlling 
rulings of this court upon the subject ruled by said Court, of Appeals. 

The opinion of respondents, under review herein, thus states the nature of the 
cause pending before the Court of Appeals on appeal, the evidentiary facts therein, 
and the principal question of law decided by said Court of Appeals: “This is a 
suit on a fire insurance policy. There was a verdict’ and judgment in favor of 
plaintiff in the sum of $850.85, together with $77.50 penalty and $250.00 attorney’s 
fee for vexatious refusal to pay. Defendant has appealed. 

“The facts show that defendant issued a fire insurance policy to plaintiff on 
January 23, 1923, in the sum of $1000.00, and insuring against fire, for a period 
of three years, her household goods and kitchen furniture while contained in the 
premises known as 18 West Fortieth Way, in Kansas City, Missouri. The facts 
further show that the property was removed from the premises where it was in- 
sured to the Monarch Storage Company in said city in the month of September, 
1923; that while in the storage house a fire occurred on December 19, 1924, totally 
destroying the property. Defendant refused to pay the loss, resulting in this suit. 

“The defense to the policy was that the property had been removed from the 
place where it was insured, defendant pleading a clause of the policy providing 
that, should the property be removed without the written consent of the defendant, 
the ‘policy shall be void.’ Plaintiff, over the objection of defendant, introduced 
evidence tending: to show that shortly before and after the furniture was removed 
she and her son, on her behalf, notified Bunce Lacaff, whom plaintiff contends was 
such an agent of the defendant as to bind the defendant by the receipt of such no- 
tice, that the property was being moved and had been moved to the storage’ house. 
This controversy ranges over the question as to whether Lacaff was an agent of 
the character claimed by the plaintiff, or was, in fact, any agent of the defendant 
at the time of his receipt of the notice of removal, or at any time.” 


The opinion of respondents then sets out a recital and statement of the evi- 
dence bearing upon the relation existing between the defendant insurance company 
and the said Bunce Lacaff, at and prior to the time the policy of insurance was 
issued and delivered to the plaintiff, Mrs. Luthy. After which recital and state- 
menf of the evidence the opinion of respondents thus announces the conclusion of 
law reached by respondents upon the contested question of Lacaff’s authority, as 
an authorized agerit of the insurance company to receive notice of the removal of 
the property insured under the policy of insurance issued to Mrs. Luthy: “How- 
ever, it is substantially conceded that Lacaff was merely a broker, and the question 
submitted to us is whether, being a broker, did he in this instance, by reason of the 
peculiar circumstances of the case, become the agent of the defendant for the pur- 
pose of receiving notice of the removal of the property. Of course, if defendant 
received information, through a duly authorized agent, of the removal of the prop- 
erty and failed to cancel the policy and return the unearned premium, its consent 
to the removal will be presumed. (26 C. J. 228). Lacaff did not notify defend- 
ant, or Van Horn & Ternan, its local agents, of the removal, and the policy was 
not canceled or the premium returned. 


“Defendant insists that under the undisputed facts its demurrer to the evi- 
dence should have been sustained. * * * 

“Tt is unnecessary for us to discuss the question of whether there is sufficient 
evidence tending to show that plaintiff did not regard or treat Lacaff as her agent; 
but, assuming that there is such evidence, there is no question but that he, Lacaff, 
was the agent of the defendant for the purpose of delivering the policy and collect- 
ing the premium thereon. (Farber v. Amer. Ins. Co., 191 Mo. App. 307, 323, 324 
[177, S. W. 675].) However, we fail to find any facts in the record showing that 
Lacaff was the agent of defendant for any other purpose than this, even if it 
could be said that the facts show that he was the agent for this purpose. We 
think, unquestionably, that he was not such an agent of defendant as to have au- 
thority to receive notice several months after the policy was delivered, of the 
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removal of the property. (Pringle v. Ins. Co., supra [123 Mo. App. 710, 101 S. 
W. 130]; Park v. Ins. Co. [Mo. App.] 279 S. W. 246, 249; Edward v. Ins. Co., 100 
Mo. App. 695, 709 [73 S. W. 881]; Smith v. Ins. Co., 188 Mo. App. 297 [175 S. W. 
113) ;'9 Ge F3i8).” 


It is needless to say that relator does not question herein the correctness oi 
the ruling and conclusion of law reached by respondents touching the contested 
question of Lacaff’s authority to receive notice of the removal of the insured 
property, on behalf of the relator, Northwestern National Insurance Company. 
But, after reaching and announcing such conclusion of law, which is favorable 
to the relator, the respondents furthermore announced. in the opinion another con- 
clusion of law, which is set forth in the closing paragraph of respondents’ opin- 
ion, as follows: “However, it is claimed by plaintiff that the failure of the defend- 
ant after the fire to tender the unearned premium to plaintiff estops de‘endant 
from claiming that the removal of the property voided the policy. This conten- 
tion is well taken. (Malo v. Ins. Co. [Mo. App.] 282 S. W. 78; Block v. U. S. 
Fidelity & Guaranty Co. [316 Mo, 278] 290 S. W. 429, 436). Defendant, as a 
part of its defense, should have shown that, after its duly authorized agents learn- 
ed of the removal of the goods, which evidently was not until after the fire, it 
made timely tender of the unearned premium and had kept such a tender good. 
It has no right to insist upon a forfeiture without having pursued this course. 
(Pauley v. Business Men’s Assurance Co., 217 Mo. App. 302, 311 [261 S. W. 340]; 
Leer v. Ins. Co. [Mo. App.] 250 S. W. 631, 632). As a condition precedent to the 
availing itself of the defense of forfeiture in this case, the company should have 
restored, or offered to restore, the unearned premium. The failure to make this 
tender was also sufficient to sustain the action of the jury in inflicting the penalty 
and attorney’s fee. (Malo v. Ins. Co., supra; Pauley v. Bus. Men’s Assur. Co., 
supra; Vaught v. Ins. Co. [Mo. App.] 277 S. W. 939). The judgment is affirmed.” 

It is the latier ruling and conclusion of law which relator claims is in contra- 
vention with controlling rulings of this court upon the subject. 

{1, 2] This being an original proceeding in certiorari, commenced in this court, 
under and by virtue of section 8 of the Amendment of 1884 to article 6 of the 
Constitution of Missouri, which section of the Constitution confers upon this court 
“superintending control over the Courts of Appeals by * * * certiorari,” in order 
that there may be uniformity and harmony in the case law of this state as an- 
nounced and declared by the Supreme Court and by the several Courts of Appeals, 
it follows (from our established practice, and from our interpretation of the mean- 
ing, purpose, and intent of said constitutional mandate, as has been repeatedly 
announced by this court in such certiorari proceedings) that the single question 
which this court may determine in such a proceeding is whether the ruling of a 
Court of Appeals, under review in such proceeding, clearly contravenes a previous 
and controlling opinion of this court which announces some general principle of 
law upon the subject ruled by said Court of Appeals, or clearly contravenes some 
previous and controlling opinion of this court which has been ruled upon the same, 
or a similar, state of facts. State ex rel. v. Reynolds, 287 Mo. 169, 229 S. W. 
1057; State ex rel. v. Reynolds, 289 Mo. 506, 233 S. W. 483; State ex rel v. Allen, 
294 Mo. 214, 242 S. W. 77; State ex rel v. Trimble (Mo. Sup.) 250 S. W. 384. It 
follows, therefore, that, unless the ruling of respondents under review in, this pro- 
ceeding clearly conflicts, in the aforementioned respects, with some previous and 
controlling ruling and opinion of this court, this court has no right or authority, 
under the constitutional mandate aforesaid, to interfere with, or to supervise, the 
findings of fact and conclusions of law announced by the respondents in their opin- 
ion under review herein; this for the reason that, under the Constitution and laws 
of this State, each of the several Courts of Appeals is a court of final and last 
resort, when acting within its prescribed jurisdiction, and its rulings, decisions, 
and judgments, whether they be right or wrong, are final and conclusive, when 
sought to be reviewed in this court by certiorari, except only in those cases where- 
in ‘t clearly appears that such a Court: of Appeals has announced some general 
principle of law contrary to the last previous announcement of this court upon the 
subject, or wherein, on a given state of facts such a Court of Appeals has an- 
nounced and applied a conclusion of law or equity contrary to a conclusion an- 
nounced and applied by this court upon the same, or a similar, state of facts. State 
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ex rel. v. Reynolds (Mo. Sup.) 214 S. W. 121, 122; State ex rel. v. Allen (Mo. 
Sup.) 256 S. W. 1049, 1052; State ex rel. v. Alien (Mo. Sup.) 267 S. W. 843, 844; 


State ex rel. v. Daues (Mo. Sup.) 288 S. W. 14, 15; State ex rel. v. Trimble, 315 
Mo. 129, 290 S. W. 115, 117. 


Relator claims that the ruling and conclusion of law announced and applied 
in the closing paragraph of respondents’ opinion, hereinabove quoted, contravenes 
the controlling rulings of this court, as announced in Doerr v. National Fire In- 
surance Co., 315 Mo. 266, 285 S. W. 961, 54 A. L. R. 1336, and Schwab v, Broth- 
erhood of American Yoeman, 305 Mo. 148, 264 S. W. 690. A study and analysis 
of the opinions of ‘this court in the Doerr and Schwab Cases, however, discloses 
that our rulings in those cases were predicated upon a state of facts bearing no 
similarity to the facts upon which the ruling of the respondents herein is predicat- 
ed. 

In the Doerr Case, supra, plaintiff’s automobile was insured against theft un- 
der a policy of insurance, issued by the defendant, wherein it was provided, and 
was warranted by the insured, that, in consideration of a reduction of 15 per cent. 
in the usual and customary premium charged for such insurance, the insured 
(plaintiff) would at all times maintain on the automobile a certain prescribed lock- 
ing device, and that the insured would not leave the insured automobile without 
locking the prescribed device; otherwise the policy of insurance should be null 
and void so far as the theft of the automobile was concerned. The policy of in- 
surance furthermore provided that, in case of loss by theft of the automobile, the 
amount of the insurance was to be payable to the insured and to the holder of a 
chattel mortgage upon the automobile, as their respective interests micht appear. 
The insurer paid and satisfied the interest of the mortgagee, which seemingly 
amounted to some $600 or $700, but denied liability to the insured for the balance 
of the insurance, because of the insured’s failure to keep the locking device secure- 
ly locked, in accordance with his warranty and the requirements of the policy of 
insurance. It was held, in view of the fact that the insurer had satisfied the in- 
terest of the mortgagee under the terms of the policy, by payment of the mort- 
gagee’s loss, and in further view of the fact that the policy of insurance was is- 
sured tor a reduced premium, based upon the warranty of the insured to main- 
tain and to keep the locking device securely locked when leaving the automobile, 
that the defendant insurer was not required to tender or refund the unearned 
premium. In the present case, the opinion of respondents does not disclose that 
the premium charged by relator, and paid by Mrs. Luthy, was less than that or- 
dinarily required and charged, by reason of the insured property being kept at the 
particular place or location mentioned in the policy, or that a higher premium 
would have been required of! Mrs. Luthy, and would have been charged by relator, 
had the policy of insurance covered the insured property while in the storage ware- 
house of the Monarch Storage Company. Nor does it appear from respondents’ 
opinion herein that the policy of insurance provided for a payment of any part 
of the loss to a mortgagee of the insured property, or that the relator has pai 
and satisfied the interest and loss of such mortgagee. 

The opinion of this court in the Schwab Case, supra, discloses that the policy 
of insurance was issued by the defendant, a fraternal benefit insurance society, 
upon a false and fraudulent misrepresentation, made by the insured in her writ- 
ten application for such poljcy of insurance, upon the discovery of which fraud 
of the insured, which was brought to light by reason of a claim of loss made to 
the insurer by the insured, the insurer promptly wrote a letter to the insured, deny- 
ing liability under the policy, and. offering to refund and return to the insured the 
monthly dues, or installments of the premium, which the insured had paid; and at 
the same time the insurer wrote to its local agent or correspondent, directing him 
to refund to the insured the monthly installments of premium which she had 
paid. The insured refused the tender of the monthly installments of premium 
paid, but thereafter the insured paid to the local correspondent of the defend- 
ant insurer another monthly installment of premium, amounting to 85 cents, knowl- 
edge of which latter payment of premium did not come to the principal office of 
defendant until after the plaintiff (insured) had commenced the suit at bar to re- 
cover upon the policy of insurance. In its answer filed in such suit, however, the 
defendant tendered to plaintiff the 85 cents so paid by her. 





1076 The Insurance Law Journal, Vol. 73 [Dec., 1929 


In an opinion holding that such facts and circumstances did not make out a 
case of implied waiver on the part of the defendant insurer, Ragland, J., speaking 
for this division of our court, thus makes clear the reason for our ruling and 
conclusion in the Schwab Case (305 Mo. loc. cit. 155, 264 S. W. 690, 692): “As 
pointed out in the statement and analysis of facts from which we have quoted, the 
only circumstance upon which a waiver can be predicated in this case is the fail- 
ure of defendant to offer to return the premium (amounting to eighty-five cents) 
paid November 30th. Defendant could not have offered to return such premium 
before the suit was filed, because not received in time for it to have done so. It 
did make such offer on its first appearance to the suit. At the time the eighty- 
five cents came into its hands, it had theretofore, in the most positive terms, den- 
ied all liability under the certificate (or policy of insurance), because of plaintiff's 
false representations in its procurement; it had made a formal tender to her of 
the premiums paid under it, and the tender had been rejected. It is difficult to 
discover anything in the situation that called for a reassertion by defendant of its 
right to a forfeiture, or that made it incumbent upon it to make a new tender, 
which it had every reason to believe would be refused. However, it did shortly 
afterward instruct its local correspondent to accept no more dues from plaintiff, 
and that instruction was followed. Defendant therefore impliedly reiterated its 
insistence of forfeiture up to the very moment of filing its answer in the suit, 
in which it again expressly asserted the right.” 

It is clearly apparent that the Doerr and Schwab Cases, supra, were ruled 
by this court upon the peculiar facts and circumstances involved in those respec- 
tive cases, which facts and circumstances bear no similarity or resemblance to, the 
facts and circumstances involved in the case now under review, upon which the 
opinion of respondents herein is predicated. Unlike the Schwab Case, the relator 
(according to the recitals and findings of fact in respondents’ opinion herein) has 
not tendered, or offered to refund, to Mrs. Luthy, the insured, the unearned prem- 
ium paid by her for the policy of insurance upon her household goods. Neither 
does the respondents’ opinion herein disclose that Mrs. Luthy procured the policy 
of insurance through any fraudulent misrepresentation, concealment, or warranty 
on her part. See State ex rel. v. Daues (Mo. Sup.) 292 S. W. 58. 


In Block v. Fidelity & Guaranty Co., 316 Mo. 278, 290 S. W. 429, which case 
was ruled by this court, en banc, after the Doerr and Schwab Cases had been 
ruled by this division of this court, the defendant insurance company denied lia- 
bility under a policy or contract of insurance, by the terms of which the defend- 
ant agreed to indemnify the insured (plaintiff) against loss by reason of the 
felonious taking of merchandise from the premises described and mentioned in 
the policy of insurance. The insured removed the merchandise from the premises 
described and mentioned in the policy to anotuer and different location, from 
which latter location and premises the merchandise was feloniously taken, during 
the life or term of the policy of insurance. The defendant insurer denied liability 
for the loss, claiming that notice of the removal of the merchandise had not 
been given by the insured to defendant, or to its authorized agent, and that the 
defendant had not given its consent, in writing, to such removal of the insured 
merchandise. The policy term, or period of insurance, had several months to 
run at the time of the loss, but the defendant made no tender of the unearned 
premium to the insured plaintiff. We therein ruled that the defendant insur- 
ance company, by retention of the unearned premium, had waived a forfeiture 
of the policy, saying in our opinion in such case (316 Mo. loc. cit. 296, 290 S. W. 
436)< “Regardless of the time when respondent first learned of the removal oi 
the merchandise to the location where the burglaries occurred, it has never can- 
celed the policy or offered to return to appellant the unearned premium. The 
policy term had about eight months to run at the time of the first burglary and 
over seven months to run at the time of the second burglary. * * * Under such 
conditions, it is the settled law of this State that the insurer waives a forfeiture 
of the policy.” 


[3] To like effect was the ruling of this court, en banc, in Gold Issue Mining 
and Milling Co. v. Fire Insurance Co., 267 Mo. 524, 604, 184 S. W. 999, wherein 
are cited numerous juristic authorities, of this state and elsewhere, to the effect 
that an insurer waives a forfeiture of the insurance policy by failure to return 
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aud refund the unearned premium, upon discovery of the ground of forfeiture, 
especially where there is no evidence of fraud, upon the part of the insured, in 
the procurement of the policy of insurance. The ruling and holding of the 
respondents herein appears to be in consonance and harmony with the ruling of 
this court, en banc, upon the subject as announced in the Block and Gold Issue 
Mining and Milling Company Cases, supra, and as lately announced by Division 2 
of this court in State ex rel. Williams v. Daues (Mo. Sup.) 292 S. W. 58. 


The foundation and ground of the ruling announced by this court in the 
Block and Gold Issue Mining and Milling Company Cases is sound, and is predi- 
cated upen the logical and fair premise that an insurer assumes “an inconsistent 
position by contending that the policy [of insurance] is void and at the same 
time retaining premiums to which it has no right if its contention is correct.” 
Thus, in the instant case, the relator contends that the policy or contract’ of insur- 
ance issued to Mrs. Luthy is void and inoperative hecause ‘of the removal of the 
insured property without notice to relator, and without obtaining the written 
consent of relator to such removal, and yet, notwithstanding its contention that 
the insurance is not in force and effect from and after the time of the removal 
of the insured property, the relator retains the unearned premium, paid to relator 
by the insured in order that the insured may have protection and coverage against 
loss by fire for the entire policy term or period of three vears; in other words, 
relator retains a consideration, represented by the unearned and unused premium, 
in payment for an insurance coverage and protection for the unexpired re- 
mainder of the policy term of three years, for which protection and coverage 
the relator denies that it is liable because the insurance contract has been rendered 
void and inoperative through failure of the insured to notify relator of the 
removal of the insured property, and through failure to obtain relator’s written 
consent to such removal. The conduct of relator in retaining the unearned and 
unused portion of the premium paid by the insured is clearly and utterly incon- 
sistent with the insistence and contention of relator that the policy of insur- 
ance is void and inoperative from and after the time of the removal of the 
insured property, and therefore is not in force and effect for the remaining and 
unexpired part of the policy term of three years. The law does not permit a 
party to a contract to assert and insist that no risk or liability on his part is 
attached to the contract, because the contract has been rendered void and inop- 
erative by some act or omission of the other and opposite party to the contract, 
while the party thus denying liability under the contract at the same time holds 
onto, and retains, the consideration and benefits which he has received under the 
contract. 


[4] It is furthermore claimed by the relator that the opinion of respondents 
has applied the doctrine of waiver to relator solely because the relator itself 
has not affirmatively proved, by way of defense, that it had tendered, or offered 
to return, the unearned premium to Mrs. Luthy. the insured, upon the discovery 
of the removal of the insured property from the premises mentioned and described 
in the insurance policy or contract. It is said by relator that the pleadings in 
the cause pending on appeal in the Court of Appeals do not raise or present the 
issue of relator’s waiver of a forfeiture of the policy provisions by retention 
of the unearned premium, and that Mrs. Luthy, the plaintiff in said cause, offered 
no evidence, on the trial of her cause in the circuit court, tending to show that 
relator had retained the unearned premium, or that relator had not offered 
and tendered to the insured a refund of the unearned premium; that relator elected 
to stand upon a demurrer to the evidence of the plaintiff, Mrs. Luthy, and that 
relator, under such circumstances of the case, was not required to affirmatively 
show, by way of defense, that it had not retained the unearned premium, or that 
it had tendered, and offered to refund, the unearned premium to Mrs. Luthy. 
Hence relator claims that, in holding and ruling that (to quote the exact langu- 
age of respondents’ opinion) “defendaut, as a part of its defense, should have 
shown that, after its duly authorized agents learned of the removal of the goods, 
which evidently was not until after the fire, it made timely tender of the unearned 
premium and had kept such tender good,” the opinion of respondents has 
thereby contravened the controlling rulings of this court announced in Andrus 
v. Insurance Ass’n, 168 Mo 151, 67 S. W. 582, and McCullough v. Insurance Co., 
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113 Mo. 606, 21 S. W. 207. The cited cases dealt with the subject of the suffici- 
ency of plaedings, and announced the well-established rule of practice in this 
state to the effect that, in suits upon insurance policies, where the insured plain- 
tiff alleges in his petition due performance on his part of all the policy 
provisions, proof of waiver on the part of an insurer is admissible in evidence, 
although the waiver relied upon has not been alleged specifically in the pleadings. 
We find no conflict between respondents’ opinion herein and the cited decisions 
of this court as respecting the application of the rule or principle of law an- 
nounced by this court in the cited cases. 

[5] Moreover, the basis and ground for relator’s last insistence does not ap- 
pear upon the face of respondents’ opinion. The opinion of resppndents, in the 
cause under review herein, dos not set forth, or make reference to, the pleadings 
of! thd respective parties; nor does the opinion disclose the issues raised and pre- 
sented by such pleadings or make reference to the instructions of the trial court 
so as to disclose the issues submitted’ to the jury for determination on the trial of 
the cause in the circuit court. The opinion of respondents impliedly, if not ex: 
pressly, contains the finding of the fact that the unearned premium was not ten- 
dered by relator to Mrs. Luthy, the insured, although the opinion does not con- 
tain a recital of the evidence upon which the respondents’ finding of the fact is 
predicated. However, it will be presumed that the issue of waiver was presented 
by the pleadings in the cause; that such issue was submitted by the instructions ; 
and that there was sufficient and substantial evidence in the record before the 
Court of Appeals to support its finding of the fact. 

[6] It is well settled by our announced rulings, in this character of proceed- 
ing, that this court cannot go beyond the opinion of the Court of Appeals to as- 
certain the issues or questions before that court for its determination on appeal, 
or to ascertain the evidentiary facts upon which such Court of Appeals predicated 
its findings of fact and conclusions of law. This for the reason that the fair and 
reasonable presumption must be indulged by this court that the Court of Appeals, 
acting within its prescribed jurisdiction as a court of last and final resort, has 
done its full duty in undertaking to reach, and to state, a fair and full finding of 
the facts bearing upon the questions ruled and decided by such court; and the 
presumption likewise must be indulged that such Court of Appeals has undertaken 
to decide only such issues as are properly presented by the record on appeal for 
the decision and ruling of that court. State ex rel. v. Ellison, 266 Mo. 604, 610, 
182 S. W. 996, Ann. Cas. 1918C, 1; State ex rel. v. Reynolds, 272 Mo. 588, 596, 
199 S. W. 978: State ex rel. v. Ellison, 273 Mo. 218, 230, 200 S. W. 1042; State ex 
rel. v. Ellison,278Mo. 42, 47, 210 S. W. 881; Ex parte Dick and Bros. Brewery 
Company y. Ellison, 287 Mo. 139, 149, 229 S. W. 1059; State ex rel. v. Daues (Mo. 
Sup.) 292 S. W. 58, 60; State ex rel English v. Trimble, 9 S. W. (2d) 624 626, 
and numerous cases therein cited. 

We do not find that the opinion of the Kansas City Court of Appeals (under 
review in this proceeding) conflicts with any ruling of this court upon the subject 
therein ruled by the Court of Appeals, or does the opinion of the respondent 
Court of Appeals conflict with any ruling: of this court upon the same, or a simi- 
lar, state of facts. It follows that our writ of certiorari herein was improvidently 
issued and must be quashed. It is so ordered. 

Lindsay and Ellison, CC., concur. 

Per Curiam. The foregoing opinion by Seddon, C., is adopted as the opinion 
of the court. 

All of the Judges concur. 


TWIN CITY FIRE INS. CO. v. ZUPNIK. 
Court of Appeals of Ohio, Cuyahoga County. April 15, 1929. 
167 Northeastern Reporter 695. 
1. PRINCIPAL AND AGENT—AGENVY MAY BE CREATED BY ACTIVE 


CONSENT, BY OPERATION OF LAW, BY ESTOPPEL, OR BY RATI- 
FICATION. 


The methods of creating agency are by active consent of the principal and 
agent, by operation of law, by estoppel, or by ratification. 


(For other cases, see Principal and Agent, Dec. Dig. § 1.) 
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2. INSURANCE—AUTHORITY OF ALLEGED INSURANCE AGENT TO 
ENTER INTO VERBAL CONTRACT FOR RENEWAL OF FIRE IN- 
SURANCE POLICY ON BEHALF OF COMPANY HELD NOT ESTAB- 
LISHED BY OPERATION OF LAW (GEN. CODE, § 9586.) 

Authority of alleged insurance agent to enter into verbal contract for renewal 
of fire insurance policy for and in behalf of the insurance company held not estab- 
lished by operation of law, under Gen Code, § 9586, which is limited solely to 
those cases where company issues policy or renewal. 

(For other cases, see Insurance, Dec. Dig. § 145[2].) 


3. INSURANCE—EVIDENCE HELD NOT TO ESTABLISH BY ESTOP- 
PEL RELATION OF PRINCIPAL AND AGENT BETWEEN INSUR- 
ANCE BROKER ENTERING INTO VERBAL CONTRACT OF INSUR- 
ANCE AND INSUnER. 
Evidence held not to establish, on ground of estoppel, relation of principal and 

agent between one with whom insured entered into verbal contract for renewal of 

fire insurance policy and insurance company, in that it does not show that com- 
pany held out such person as its authorized agent, but shows that such person 
was an insurance broker. 


(For other cases, see Insurance, Dec. Dig. § 76.) 


Action by Dr. Joel Zupnik against the Twin City Fire Insurance Company. 
Judgment for plaintiff, and defendant brings error. Reversed and remanded for 
further proceedings.—[By Editorial Staff.] 

Thompson, Hine & Flory, of Cleveland, for plaintiff in error. 

E. J. Hopple, of Cleveland, for defendant in error. 

LEVINE, J. In the municipal court of Cleveland the defendant in error, Dr. 
Joel Zupnik, recovered a judgment against plaintiff in error upon a verbal con- 
tract of fire insurance, purported to have been entered into between the company’s 
alleged agent, one James Castle, and the defendant in error. Error is prosecuted, 
seeking a reversal of said judgment. 


It appears that in August, 1924, the defendant in error, Dr. Zupnik, upon the 
solicitation of James Castle, made application for a policy of fire insurance to 
cover him against loss from fire on premises of which he was then the owner. 
This application so solicited by James Castle was acted upon by the insurance 
company at that time, and there was issued to plaintiff a fire insurance policy on 
or about August 8, 1924. About August 23, 1925, defendant in error made an ap- 
plication through James Castle to increase the principal sum of the fire insurance 
policy, and thereupon the increase was granted, and the face of the policy increas- 
ed from $2,500, the original sum, to $3,300. This policy of insurance originally 
applied for and delivered, and as subsequently increased, was for a term of three 
years. The premium for the amount of the original insurance, and also for the 
increase, was paid by defendant in error by check, and the same was delivered to 
James Castle, the person who solicited the application. While the policy of 1924 
was in force, defendant in error suffered a loss from fire on the premises covered 
by the policy of insurance. This loss was paid, and the check issued in favor of 
defendant in error to cover the loss was delivered to defendant in error through 
James Castle. This policy of 1924 was signed by H. O. Brinker, one of the au- 
thorized agents of the Twin City Fire Insurance Company. The adjustment of 
the fire loss was effected and the check therefor issued by the said H. O. Brink- 
er, who delivered the same in behalf of his company to James Castle, who in turn 
was to deliver it to defendant in error. 

It appears further that the office of James Castle was in the same headquart- 
ers as that occupied by H. .O. Brinker, admittedly the agent of the Twin City 
Fire Insurance Company, at 522 Insurance Center Building, Cleveland, Ohio. The 
names of both James Castle and H. O. Brinker appeared on the door that was the 
commort entrance to the office. 


On or about June 15, 1927, some time prior to the expiration of the fire insur- 
ance policy of 1924, James Castle came to the office of defendant in error and 
called his attention to the fact that the policy of fire insurance of 1924 would 
soon expire. It is claimed by defendant, in er1or that in that conversation it was 
understood and agreed between them that the policy of fire insurance issued by 
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the ‘Twin City Fire Insurance Company, in 1924, would be renewed for a like 
term for the same principal sum and with the same company. On that point we 
have only the statement of defendant in error, as James Castle has since died. 

On‘or about September 8, 1927, defendant in error suffered a fire loss on his 
premises, and he immediately reported the fact of loss to H. O. Brinker, agent 
for the Twin City Fire Insurance Company, and also furnished the necessary 
proof of loss and forwarded the same to the home office of the insurance com- 
pany. Payment of loss was refused by the company, and the proof of loss was 
returned to the defendant in error. : 

[1] The theory of defendant in error’s counsel, which theory the trial court 
adopted, is that on or about June 15, 1927, James Castle, acting for the Twin City 
Fire Insurance Company, entered into a verbal contract of fire insurance with the 
defendant in error relative to fire insurance on the premises owned by defendant 
in error, and that the same is binding upon the plaintiff in error company. There 
is but one issue presented im the record, namely: Are the facts sufficient to estab- 
lish Castle as the agent of the defendant company as of June, 1927, and also to 
establish his authority to issue oral contracts of insurance. The fact of Castle’s 
agency and his authority must be proven by defendant in error by the requisite 
amount of proof. The methods of creating agency are well settled. They are: 

(1) By active consent of the principal and agent. 

(2) By operation of law. 

(3) By estoppel. 

(4) By ratification. ; 

[2] The record negatives any inference that James Castle, in the transaction 
of June, 1927, was the agent of the Twin City Fire Insurance Company. 

We are referred by defendant in error’s counsel to section 9586, Gen. Code, 
which reads as follows: 

“A person who solicits insurance and procures the application therefor, shall 
be held to be the agent of the party, company or association, thereafter issuing a 
policy upon such application or a renewal thereof, anything in the application or 
policy to the contrary notwithstanding.” 

It is therefore claimed, in view of the previous transactions between the par- 
ties, that James Castle, who solicited the original insurance of 1924 and procured 
defendant in error’s application therefor, must be held to be the agent of the com- 
pany, and as such. must be deemed possessed of authority to make the verbal con- 
tract of fire insurance with defendant in error in June, 1927. 


A careful perusal of the section above referred to discloses that a solicitor of 
insurance is held to be the agent of the insurance company only in the event that 
the company thereaiter issues a policy upon the application so solicited and pro- 
cured by such person. This section does not make him the agent of the com- 
pany for all purposes, but only as to those purposes connected with the negotia- 
tion of a contract thereafter issued in the form of a policy by the company. 

H. O. Brinker testified that James Castle at no time renewed through him 
the policy of fire insurance in favor of defendant in error, either with the Twin 
City Fire Insurance Company or any other fire insurance company. 

It must be admitted, from the record, that no policy of fire insurance was 
ever issued by the Twin City Fire Insurance Company to take effect upon the 
expiration of the old policy. There were no direct dealings between James Cas- 
tle and the Twin City Fire Insurance Company at any time. These dealings were 
with H. O. Brinker, agent of the Twin City Fire Insurance Company. Nowhere 
in the record do we find any evidence tending to show actual authority vested in 
James Castle to enter into a verbal contract of fire insurance for and in! behalf of 
the Twin City Fire Insurance Company. Such authority cannot be claimed by 
virtue of the operation of law, for\ the reason that section 9586, Gen Code, which 
deems a person who solicits insurance, and procures the application therefor, the 
agent of the company, is limited solely to those cases where upon. such applica- 
tion so procured the company issues a policy or a renewal thereof. 


_ When the policy is actually issued upon such application, or a renewal thereof 
is granted by a company, from that time on the person who solicited the insurance 


and procured the application therefor is deemed to be the agent of the company 
issuing the insurance. 
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In the absence of the actual issuing of the policy upon the application so pro- 
cured, or in the absence of the renewal of the policy by the company, the provi- 
sions of the statute are inapplicable. Granting, as we must, for the sake of the 
record, that no renewal of the policy of fire insurance was ever granted, or issued 
by plaintiff in error, no reliance can be had upon the provisions of the above sec- 
tion in order to establish the authority of James Castle. 

[3] Does the record permit the application of the doctrine of estoppel in or- 
der to create the situation of principal and agent between James Castle and the 
Twin City Fire Insurance Company? It appears that the Twin City Fire Insur- 
ance Company at no time had any direct dealings with James Castle. His dealings 
were with H. O. Brinker, admittedly the agent of the Twin City Fire Insurance 
Company, who signed the policy of 1924 in that capacity. James Castle was not 
a fire insurance agent, because he was not listed and licensed by the state, as is 
provided by section 654—1, Gen. Code. 

We agree with the contention of plaintiff in error, from the facts adduced in 
the record, that James Castle is to be regarded as an insurance broker. The defi- 
nition of an insurance broker is found im 9 Corpus Juris, p. 509, as follows: 

“An insurance broker is one who acts as middleman between the insured and 
the insurer; one who solicits contracts from the public under no employment from 
any special company, but, having secured an order, places the insurance with the 
company selected by the insured, or in the absence of any selection by him, then 
with the company selected by such broker.” 

In 32 Corpus Juris, p. 1055, we find the following statement: 

“An insurance broker may of course be employed by the company as its 
agent; but there must be evidence of some action on the part of the company 
or of facts from which a general authority to represent it may be fairly infer- 
red.” 

In order to hold the Twin City Fire Insurance Company bound by the act 
and agreement of James Castle, there must be evidence of apparent authority; 
that is, a holding out by the company of James Castle as its authorized agent, duly 
empowered to enter into a verbal contract of insurance. The mere fact that one 
of James Castle’s applications, made for and in behalf of the defendant in error 
in 1924, was favorably acted upon by the Twin City ‘Fire Insurance Company, does 
not in law amount to a holding out by the company of James Castle as its duly 
authorized agent to transact any future business for and*in its behalf. 

__ The burden of proof devolving upon defendant in error to prove authority, 
either actual or apparent, we are forced to conclude that the record does not sus- 
tain the relationship of agent and principal between James Castle and the Twin 
City Fire Insurance Company. 

Thus holding, the judgment of the municipal court is reversed, and the cause 
is remanded for further proceedings according to law. 

Judgment reversed, and cause remanded. 

Vickery, P. J., and Sullivan, J., concur. 


FIREMEN’S INS. CO. OF NEWARK, N. J., v. BUTCHER et al. 


Supreme Court of Vermont. Windham. Oct. 1, 1929. 
147 Atlantic Reporter 267. 
1. INSURANCE—FRAUD OF AGENT, PROCURING INSURANCE FOR 

INSURED, IS ACT OF INSURED. 

Fraudulent acts or false representations by son of insured, when acting as 
insured’s agent in procuring insurance policy, would in law be acts of insured, and 
any evidence tending to show agency should be admitted, when properly offered 
for that purpose, whether suit be at law or in equity. 

(For other cases, see Insurance, Dec. Dig. § 111.) 


2. INSURANCE—SUIT AT LAW ON POLICY BY INSURED RATIFIED 
ACTS OF INSURED’S AGENT PROCURING POLICY. 
Suit at law by insured, claiming benefit of insurance policy procured by fraud 
by insured’s son, when acting as agent for insured, was ratification of acts and 
representations and agreements of agent procuring policy. 


(For other cases, see Insurance, Dec. Dig. § 112.) 
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3. INSURANCE—INSURED, SEEKING BENEFIT OF AGENT’S ACT, IS 
ANSWERABLE FOR CONDUCT OF AGENT IN OBTAINING POL- 
ICY, WITHIN SCOPE OF WHAT INSURED EXPECTED OR KNEW 
AGENT HAD DONE. 

Insured is answerable to fullest extent for what her agent did or represented 
in obtaining policy, within scope of what insured expected agent to do or repre- 
sent, or within that which irisured. knew agent had done or represented, if insured 
persists in taking benefit of agent’s act. 


(For other cases, see Insurance, Dec. Dig. § 112.) 


Appeal in Chancery, Windham County; Alfred L. Sherman, Chancellor. 
Suit by the Firemen’s Insurance Company of Newark, N. J., against Sydney 


E. Butcher and others. From a decree of dismissal, plaintiff appeals. Reversed 
and remanded, with directions. 


This is a suit in chancery, brought by the Firemen’s Insurance Company of 
Newark, N. J., duly licensed to do business in the state of Vermont, with an office 
at Brattleboro, in the county of Windham, against Sydney E. Butcher and Ella 
G. Butcher, formerly of Guilford, in said county, and the estate of John B. Man- 
ley, late of Brattleboro aforesaid, and R. L. Manley, W. A. Shumway, and 
H. S. Merrill, executors of the said Manley estate, all of Brattleboro, seek- 
ing the transfer to the court of chancery, to be there heard and determined 
in conjunction with the issues raised by the allegations in this bill of com- 
plaint, the action at law, entitled “Ella G. Butcher and Estate of John B. 
Manley v. Firemen’s Insurance Company of Newark, New Jersey,” docket No. 
3585, and that, until such hearing and determination, the said Ella G. Butcher and 
the estate of John B. Manley be restrained and enjoined from further prosecut- 
ing said action at law, or until further order of the court herein. The parties de- 
fendant in this suit in chancery include the same as the parties plaintiff named in 
the action at law, and also Sydney E. Butcher, named above. The law case was 
temporarily enjoined. The defendants in the instant case severally demurred to 
the bill of complaint; on hearing the demurrers were sustained, and the bill ad- 
judged insufficient and dismissed. From this decree the plaintiff appealed, and 
brings the case to this court. 

Argued before Watson, C. J., and Powers, Slack, Moulton. and Willcox, JJ. 

Frank E. Barber and Ernest W. Gibson, Jr., both of Brattleboro, for appel- 
lant. 

Carpenter & Clawson and H. E. Whitney, all of Brattleboro, for appellees. 

Watson, C. J. The allegations in the bill of complaint show: That on about 
the 17th day of October, 1927, the plaintiff fire insurance company (insurer), 
through its agent in Brattleboro, this state, on application of Sydney E. Butcher, 
the son of Ella G. Butcher (insured), issued to the latter the policy in question, 
No. 385,352, containing items as follows: Item No. 1, insurance on the main 
house $5,000; item No. 2, insurance on household and personal property, $500; 
and item No. 3, barn and addition, $1,500; Total $7,000. The policy contained 
a provision whereby the loss, if any, on real estate, was payable to John B. Man- 
ley, mortgagee, as his interest might appear, etc. 

On the 21st day of November, 1927, the said buildings, together with more 
or less of said household and personal property, were destroyed by fire. That 
on January 24, 1928, the insured filed a purported proof of loss with the insurer 
company, stating that the fire occurred on the 21st day of November, 1927, from 
an unknown cause. That the premises at the time of the fire were unoccupied. 
That certain of the personal property covered by the policy was totally destroyed 
and that the full amount of the insurance was claimed for the loss of said per- 
sonal property. 

On the 10th day of July, 1928, the said insured and the estate of John B. 
Manley brought a suit at law against the insurance company, returnable at the 
following September term of the Windham county court, for the sum of $7,500, 
seeking to recover upon the aforesaid items of the policy, the said suit being 
assigned for trial at that term of court. On the 14th day of September, the 
subpoena to this bill in chancery was signed by the chancellor, notifying the 
defendants therein to cause their appearance to be entered with the clerk of court, 
on or before the expiration of 42 days from the date thereof, etc., and to notily 
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the said defendants to appear before the court of chancery at, etc., on the 20th 
day of the same month, then and there to show cause, if any they have, why 
the said law case should not be transferred to the court of chancery, and there 
heard and determined in conjunction with the issues raised by the allegations 
in the bill, and that until such hearing, or until further order of court herein, 
the plaintiffs in the law case be restrained and enjoined from further prosecuting 
the same. 

Each of the defendants demurred to the bill of complaint, on the ground 
that this court has no jurisdiction, because a court of law first took jurisdic- 
tion, and all the matters and things complained of can there be tried and de 
termined, the complainant having full and adequate relief in a court of law. The 
chancellor sustained the demurrer as to each defendant, adjudged the bill insuffici- 
ent, and dismissed the same. The only question on the appeal therefore is: Was 
the decree erroneous? 

Paragraph VI and VII of the bill seem to contain a summary of the grounds 
alleged, upon which the insurer claims the right to have the suit at law trans- 
ferred to the court of chancery. Paragraph VI reads: 


“The plaintiff further avers that the said John B. Manley and his estate 
are entirely innocent of any fraudulent conduct in the premises, but that, inas- 
much as the said insurance policy does not contain the so-called standard mort- 
gage clause, the rights of the said estate under its claim for damages under said 
insurance policy can be no greater than those of the policyholder; that this plain- 
tiff is at present unable to ascertain what knowledge or information the said 
Ella G. Butcher has, or to what! extent, if any, she has participated in the fraudu- 
lent conduct of her son, the said Sydney E. Butcher, regarding the matters afore- 
said, but nevertheless this plaintiff is informed and believes, and therefore avers, 
that the said Ella G. Butcher has refused to assist the state fire marshal in con- 
ducting the investigation required by said official under the statutes of the state, 
and has refused to give any testimony before him, and that she is now without 
the state of Vermont and her whereabouts are unknown to the plaintiff.” 

Only the first clause of paragraph VII need be particularly noticed. That 
reads: 

“The plaintiff avers that because of the legal title to the property being in 
the name of the said Ella G. Butcher, and the said Manley estate being innocent 
oft any fraud in the premises, this plaintiff is without an adequate remedy or 
full and complete defense in the suit at law, but that in a court of equity this 
plaintiff has a full, complete and adequate defense to any claim for damages 
under said policy; and that because of the fraud being perpetrated upon the plain- 
tiff by the said Sydney E. Butcher, who is not a party of record in the suit at 
law, this plaintiff is without an adequate remedy in said lawsuit for the matters 
and things hereinbefore set forth and complained of; that the said suit at law 
is brought in the joint names of Ella G. Butcher and the Manley estate; that 
the only interest which the said Manley estate has in said suit is that of a mort- 
gagee’s interest in the real estate and nothing more; that the said suit is brought 
to recover for the loss of personal property in which the Manley estate has no 
interest whatever ;' that the court of equity is the only tribunal which can properly 
determine the rights of the mortgagor and the mortgagee in said real estate in 
the circumstances of this case, as herein recited.” 

That the purpose of the bill was not for discovery appears from the prayer, 
whereby the defendants are asked to answer “as required by law, but not under 
— as the oath thereto is hereby expressly waived.” Ball v. Sawyer et ux., 
2 Vt. 367, 19 A. 767. In view of the foregoing waiver, we are unable to per- 
ceive what benefit by way of evidence may be realized by the plaintiff in a court 
of equity that is not equally available in a court of law. 

[1-3] If such fraudulent acts or false representations were by Sydney E. 
Butcher, when acting as his mother’s servant or agent in procuring the insurance 
policy, then in such circumstances they would in law be her acts, and any evidence 
tending to show such agency should be admitted, when properly offered for that 
purpose, whether the suit be at law or in equity. The bringing of the suit at 
law by the mother, claiming the benefit of the policy, was a ratification of the 
acts, representations, and agreements of her son, by whom the allegations show 
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the policy was procured. Smith v. Pinney, 32 Vt. 282; Martin v. Rutledge, 94 
Vt. 258, 110 A. 222; Jones v. Stearns, 97 Vt. 37. 122 A. 116, 31 A. L. R. 653. 
She must be answerable to the fullest extent for what her agent did or repre- 
sented in obtaining the policy, within the scope of what she expected him to do 
or represent, or within that which she knew he had done or represented, if she 
still persists in taking the benefit of the act. Fitzsimmons v. Joslin, 21 Vt. 129, 
139, 52 Am. Dec. 46. “The scope of an agency is to be determined, not alone 
from what the principal may have told the agent ta do, but from what he knows, 
or in the exercise of ordinary care and prudence ought to know, the agent is 
doing in the transaction.” Kingsley v. Fitts, 51 Vt. 414. 

Defendants say that evidence of fraud and false representations, material to 
the issues, may be used as a defense in the policy as well in the suit at law as 
in the instant one in equity, and that, this being so, the controlling doctrine is 
well stated in Glastenbury v. McDonald’s Adm’r, 44 Vt. 450, “that a court of 
equity will not interfere in cases of fraud where a court of law has first taken 
jurisdiction, and where the party asking tha intervention of the court of chancery 
can have as full and complete remedy against the fraud in the court of law.” 

The trouble with the defendant’s position in this respect is not with the 
principle of law thus stated, but with its application to the facts admitted by the 
demurrers. Adverting to the allegations in the bill. it will be observed that the 
policy covered by items Nos. 1 and 3 the buildings on the real estate, and by 
item No. 2 the household and personal property. Items 1 and 3 were for $5,000 
and $1,500; item 2, for $500. By the policy only the loss on the real estate 
is payable to the Manley estate. That estate has no interest in the personalty de- 
stroyed. As to that the loss is payable under the policy exclusively to the insured. 
The buildings and the personal property were wholly destroyed by the fire. 

[4] Assuming, but not deciding (see Van Dyke v. Grand Trunk Ry. Co., 
84 Vt. 233-238, 78 A. 958, Ann. Cas. 1913A, 640), that the insured and the Manley 
estate were properly joined in the action at law to recover the loss on the real 
estate, they both having a legal interest in that part of the damage, so much 
of the loss as resulted from the destruction of the personalty is payable exclusively 
to the insured. The Manley estate has no legal interest therein, and cannot be 
joined in a suit at law for its recovery. Haskell v. Bowen, 44 Vt. 579; Hall v. 
Dorsey, 101 Vt. 233, 143 A. 391. Both classes of the loss being caused by the 
same fire and covered by the same policy, a complete and adequate remedy on 
the policy can be had only in a court of equity, where all concerned, including 
the insurance company, may be heard in the same action, and justice rendered 
according as equity and good conscience may require. 

The prayer of the bill is for specific relief by way of a transfer of said 
action at law to the court of chancery, to be there heard and determined in con- 
nection with the issues raised by allegations in the bill; that the said action 
at law be temporarily enjoined from further prosecution until further order of 
this court; that said insurance policy be canceled and declared void by reason 
of the fraud, etc., of said Sydney E. Butcher; and that the equities and rights, 
if any, of the Manley estate, under the provisions of said insurance policy, be 
determined by this court; and for general relief. 

[5] Under the general prayer, the insurance company may have relief agree- 
able to the case made by the bill, and “the scope of the bill is therefore to be 
determined, not by the special prayer for particular relief, but by the case stated. 
Averill v. Vermont Valley R. R., 88 Vt. 293, 92 A. 220, 222; Danforth v. Smith, 
23 Vt. 247: Eureka Marble Co. v. Windsor Mfg. Co., 47 Vt. 430; Western Union 
Tel, Co. v. Bullard, 67 Vt. 272, 31 A. 286. 

Instead of the demurrers being sustained and bill dismissed, the demurrers 
should have been overruled, the bill adjusted sufficient, as showing the necessity 
of a transfer of the action at law to the court of chancery, and the prayer of 
the bill granted, to the extent that the plaintiffs in the action at law be ordered 
to amend that action into a suit in equity, and transfer the same to the court 
of chancery, in accordance with the provisions of G. L. 1797, “to be there pro- 
ceeded with anew under the rules of law and equity applicable to the case.” See 
Norton v. Green, 94 Vt. 295, 111 A. 458; Holton v. Hassam, 94 Vt. 324, 111 
A. 389; Nelson v. Nelson, 97 Vt. 50, 62, 122 A. 490. 
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Decree reversed, and cause remanded, with directions that the demurrers be 
severally overruled, the bill adjudged sufficient to show the necessity of the trans- 
fer prayed for, and that on remand of this case, defendants Ella G. Butcher 
and Manley estate be ordered to amend their said action at law into a suit in 
equity, and then transfer the same to the court of chancery, to be there pro- 
ceeded with to a determination, as the conditions and circumstances of the case 
may require. 


DRESHER v. LONDON & LANCASHIRE INS. CO., Limited, 
of London, England. (No. 21774.) 
Supreme Court of Washington. Sept. 4, 1929. 
280 Pacific Reporter 57. 

1. INSURANCE—WHERE INSURED EXECUTED NEW MORTGAGE 
WITHOUT INSURER’S KNOWLEDGE, USING PROCEEDS TO PAY 
FIRST MORTGAGE ON PROPERTY WHEN FIRE POLICY WAS 
ISSUED, POLICY WAS VOIDED. 

Where property covered by chattel mortgage in sum of $900 was insured 
against loss by fire, but policy did not mention mortgage, and later insured exe- 
cuted new mortgage on property in favor of others without insurer’s knowledge 
and used proceeds to pay balance due on first mortgage, which was then satisfied, 
and loss occurred thereafter, policy was voided under clause providing that policy 
should be void if property was or should: become incumbered by chattel mortgage. 

(For other cases, see Insurance, Dec. Dig. § 330[3].) 

2, INSURANCE—CLAUSE IN FIRE POLICY CONCERNING CHATTEL 
MORTGAGES BEING REASONABLE, INSURER COULD STAND 
THEREON WHERE NOT ESTOPPED. 

Clause in fire policy to effect that policy should be void if property should 
be or become incumbered by chattel mortgage being reasonable, insurer was entitled 
to stand thereon where it was not estopped from so doing. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 


3. INSURANCE—INSURER’S AGENT’S KNOWLEDGE OF MORTGAGE 
ON INSURED PROPERTY CANNOT ESTOP INSURER FROM RELY- 
ING ON CLAUSE CONCERNING MORTGAGES, WHERE PROPERTY 
WAS SUBSEQUENTLY MORTGAGED TO DIFFERENT PARTY. 

Kno »wledge of insurer’s agent regarding chattel mortgage on property covered 
by fire insurance policy could not estop insurer from relying on provision that 
policy should be void if property should be or become incumbered by chattel 
mortgage, where insured subsequently mortgaged property to different party. 

(For other cases, see Insurance, Dec. Dig. § 378f1].) 

4. INSURANCE—THAT INSURED WAS UNABLE TO READ WAS IM- 
MATERIAL, WHERE HE DID NOT CLAIM MISREPRESE _ ATION 
REGAKDING PROVISIONS REFERRING TO CHATTEL MORT- 
GAGES. 

That insured was unable to read or write the English language was immaterial 
in determining whether insurer could rely upon clause of fire policy to effect that 
policy should be void if property was or should become incumbered by chattel 
mortgage, where insured did not claim that any misrepresentation was made to 
him regarding provisions os to chattel mortgages. 

(For other cases, see Insurance, Dec. Dig. § 330[1].) 

Department 1. 

\ppeal from Superior Court, Lewis County; Homer Kirby, Judge. 

_ Action by Stephen R. Dresher against the London & Lancashire Insurance 

Company, Limited, of London, England. From a judgment for plaintiff, defend- 

ant appeals. Reversed, with directions. 

Fred G. Clarke, of Seattle, for appellant. 

_ Alexander Mackel, J. A. Kavaney, and William H. Grimm, all of Ceniralia, 

for respondent. 

Beats, J. Plaintiff insured his stock of merchandise and lodging house furni- 
ture, located in the city of Centralia, with defendant, for the sum of $1,900, against 
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loss by fire, receiving therefor a standard form policy. The property was dam- 
aged by fire during the life of the policy; defendant’s agent being promptly noti- 
fied oi the loss. Payment of the loss being refused, this suit was instituted. In 
its answer, defendant admitted the issuance of the policy pleaded in_plain- 
tiff’s amended complaint and that the property covered by the policy was dam- 
aged by fire. Defendant also pleaded three affirmative defenses, of which it is 
necessary to consider only one. In its, first affirmative defense defendant pleaded 
that the policy issued to plaintiff contained the following clause: “This entire 
policy, unless otherwise provided by agreement indorsed hereon or added thereto, 
shall be void * * * if the subject of insurance be personal property and be or 
become incumbered by a chattel mortgage. * * * ” 


Continuing, defendant alleged that plaintiff, several months after the policy 
sued upon was issued, executed and delivered to Pelagia and Ludwig Liebich, 
a chattel mortgage for $300 covering the personal property described in the policy 
of insurance sued upon, that defendant had no knowledge of this chattel mort- 
gage, and did not consent to the giving thereof, and that the same was unpaid 
and in full force and effect at the time of the loss. In his reply, plaintiff admitted 
that the policy contained the provision, above referred to, as pleaded by defend- 
ant, and alleged that, when the policy was issued, the property covered thereby 
was mortgaged in the sum of $900, of which fact defendant had knowledge; 
that, at the time of the execution of the chattel mortgage pleaded by defendant 
in its affirmative defense, the $900 mortgage had been reduced to $300, and that 
the same was then satisfied and the mortgage for $300 pleaded by defendant was 
executed to cover the balance of the prior indebtedness. Plaintiff also alleged 
that, at the time of the delivery of the policy of insurance, the defendant knew 
that plaintiff could not read or write the English language or understand the 
provisions of the policy, and that the same were not explained to him, nor was 
he advised that his execution of a chattel mortgage would in any way affect the 
terms of the policy. The trial of the action before a jury resulted in a verdict 
in favor of plaintiff in the sum of $946.63, and, from the entry of judgment upon 
the verdict, defendant appeals. 

Appellant assigns error on the ruling of the trial court in denying appellant’s 
motion for judgment notwithstanding the verdict and upon the entry of judgment 
in tavor of respondent. Appellant argues two questions: First, that respondent, 
by mortgaging the property covered by the policy of insurance without appellant’s 
consent, rendered the policy void; and second, that respondent cannot recover 
because he iailed to file proofs of loss within the time limited by the policy. As, 
in our opinion, the first point argued by appellant is well taken, it is not necessary 
that the second be discussed. 

Respondent's evidence was to the effect that at the time of the writing of 
the insurance respondent told appellant’s agent that there was a chattel mortgage 
on the articles covered by the policy in favor of the respondent’s son, A. G. 
Dresher, in the sum of $900, it being admitted that the policv was issued without 
any mention whatsoever of this mortgage; that several months thereafter respond- 
ent executed a new mortgage on the property in the sum of $300 in favor of 
Pelagia and Ludwig Liebich, the proceeds of which were used to pay the balance 
due on the mortgage to A. G. Dresher, which latter mortgage was then satisfied. 
The loss occurred about three months and a half after the execution of the chattel 
mortgage in favor of the Liebichs. Assuming that all disputed questions of fact 
have been settled in respondent’s favor by the verdict of the jury, the matter is 
considered only upon evidence concerning which there is no dispute. 

This court, in the case of Inland Finance Co. v. Home Insurance Co., 134 
Wash. 485, 236 P. 73, 48 A. L. R. 121, had before it the following state of facts: 
The plaintiff, as mortgagee, sued upon a policy of fire insurance covering an auto- 
mobile, alleging that a vendor, S., sold an automobile to one Walberg, who exe- 
cuted a purchase-money mortgage to the vendor covering a portion of the pur- 
chase price, which mortgage was regularly filed and assigned to the plaintiff. The 
mortgage contained a provision to the etfect that the mortgagor should keep the 
property insured in favor of the mortgagee or its assignees against loss by fire 
and other risks, and, in compliance with this provision, Walberg procured from 
defendant the policy of insurance sued upon. During the term of the insurance 
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the mortgage above referred to was satisfied, and Walberg executed in plaintiff’s 
favor another mortgage covering the same property, but securing a reduced 
amount of the same debt. This second mortgage contained provisions similar to 
those found in that first given. The complaint further alleged that, after the 
execution of the mortgage last referred to and during the term of the insurance, 
Walberg executed a mortgage on the automobile to one Stone as mortgagee, 
which mortgage was junior to that in plaintiff's favor. The insurance policy was 
written in favor of Walberg, and mentioned the then existing mortgage in favor 
of the plaintiff. The policy contained a provision to the effect that the same 
should be void if the property covered therebv be “incumbered by any lien or 
mortgage.” The complaint concluded with an allegation of loss of the automo- 
bile by fire and a demand for judgment in the amount of the policy. This court 
held that the execution of the mortgage by Walberg, the owner of the automo- 
bile, in favor of Stone as mortgagee, violated the terms of the insurance policy 
and that, as he could not recover thereon, neither could the plaintiff, as owner 
of the first mortgage. The judgment of the trial court dismissing the action 
upon sustaining a demurrer to plaintiff's complaint was affirmed. In the opinion 
it is expressly. stated that the court found it unnecessarv to consider the question 
of whether or not the giving by the owner of the automobile of what might be 
called a renewal mortgage to the original mortgagee to secure a portion of the 
debt secured by the mortgage first given, and which was in existence at the time 
of the issuance of the policy of fire insurance and was referred to therein, ren- 
dered the policy void. 

[1, 2] In the case at bar respondent argues that, because the mortgage in 
favor of the Liebichs secured a portion of the debt originally covered by the 
mortgage for $900 in favor of the respondent’s son, which mortgage was a lien 
on the property at the time appellant insured the same, and which respondent 
testified appellant knew about, the giving of the mortgage to the Liebichs did 
not avoid the policy. We are unable to agree with this contention. Without pass- 
ing upon the question of whether or not the giving of a renewal mortgage to 
secure all or a portion of the amount due upon a chattel mortgage, in existence 
at the time of the issuance of a policy of insurance covering personal property, 
concerning which the insurer had notice, would preclude recovery upon the policy, 
we hold that respondent, by giving a mortgage to a third party, under the circum- 
stances shown, voided his policy. Such a clause concerning chattel mortgages 
as that contained in the policy issued by appellant to respondent is reasonable, 
as conceivably the giving of a chattel mortgage on personal property protected 
by a policy of fire insurance might increase the hazard to a considerable extent. 
Such a provision in the insurance policy being reasonable, appellant is entitled to 
stand thereon unless for some reason it is estopped from so doing. 

[3, 4] Assuming that appellant’s agent knew of the mortgage to respondent’s 
son, can it be said that such knowledge estops appellant from relying upon the 
provision of its policy above quoted when it appears that respondent subsequently 
mortgaged the property to an entirely different party? We do not think it can 
be so held. The provision of the insurance policy forbidding the mortgaging 
of the property covered thereby is clear and positive, and in the record before 
us we find no evidence which bars or estops appellant from relying upon this 
plain and simple provision of the contract. The fact that respondent was unable 
to read or write the English language is, under the circumstances of this case, 
immaterial. He does not claim that any misrepresentation was made to him as 
io the provisions of the nolicy referring to chattel mortgages, and, if his inability 
to read English should be held to excuse his violation of the terms of his contract, 
it would be impossible to know when a written contract could be relied upon as 
binding. 

The judgment appealed from is reversed, with directions to the superior court 
to dismiss the action. 

Tolman, Fullerton, and Main, JJ., concur. 

Holcomb, J., concurs in the result. 
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HARPER v. FIREMAN’S FUND INS. CO. (No. 21813.) 
Supreme Court of Washington. Sept. 28, 1929. 
280 Pacific Reporter 743. 

1. INSURANCE—WHERE AGENCY, KNOWING OF INSTALLATION OF 

PLANING MILL NEAR LUMBER, THROUGH INADVERTENCE IS- 

SUED FIRE POLICY CONTAINING CLEAR SPACE WARRANTY, 
INSURANCE COMPANY COULD NOT AVOID POLICY. 

Where agency, writing fire policy on lumber in lumber yard, knew of installa- 
tion of planing mill near lumber yard, but through mistake wrote up policy at 
lower premium rate, containing clear space warranty, and where both insured 
and agency intended to have risk covered and pay proper rate, and risk was not 
prohibited, and increased rate was to go into effect, insurance company was 
chargeable with knowledge of agency, and with its inadvertence with respect to 
form of policy, and could not avoid liability on ground of violation of clear space 
warranty. 

(For other cases, see Insurance, Dec. Dig. § 389[1].) 

2. INSURANCE—EVIDENCE SUSTAINED FINDING THAT INSURANCE 
AGENCY KNEW CONDITION OF LUMBER YARD, AND INTENDED 
TO COVER FIRE RISK AT PROPER RATE. 

In action on fire insurance policy covering lumber in lumber yard, in which 
defense was that clear space warranty in policy was violated, evidence held to sus- 
tain jury’s finding that insurance agency knew every essential fact concerning 
property, including installation of planing mill near lumber yard, and intended to 
cover the risk, and that additional rate was to be charged. 

(For other cases, see Insurance, Dec. Dig. § 665[8].) 

Department 2. 

Appeal from Superior Court, Stevens County; D. H. Carey, Judge. 

Action by E. J. Harper against the Fireman’s Fund Insurance Company. Judg- 
ment for plaintiff, and defendant appeals. Affirmed. 

E. Eugene Davis, of Spokane, for appellant. 

Thomas A. E. Lally, of Spokane, ‘or respondent. 

FRENCH, J. Respondent recovered in an action tried before the court and a 
jury certain insurance money claimed to be due by reason of a fire taking place 
June 25, 1926. From the evidence adduced the jury were entitled to find the 
following facts: 

In September, 1925, respondent and one Carey owned a lumber yard at Kane 

Siding, in Stevens county, Washington; that this lumber yard was in active opera- 
tion, new lumber being placed therein from time to time, and old lumber being 
constantly sold from this yard. The Home Guaranty Company, a corporation, 
having for its president Mr. Peddycord, and its secretary Mr. Munger, were the 
licensed agents of appellant, and in September, previous to the fire, issued a 
policy of insurance to Harper and Carey as owners covering the lumber in this 
Jumber yard. Mr. Peddycord was president of the bank in Colville, and Mr. 
Munger, up to about the time of the fire, had been an employee of the bank, but 
at that time, or shortly before, he was devoting his entire time to the affairs of 
the Home Guaranty Company, handling insurance matters. Respondent had from 
time to time borrowed money from either the bank or Mr. Peddycord, and this 
insurance was taken, not only for the protection of respondent, but for the pro- 
ttection of Mr. Peddycord, or the bank which he represented. The transactions 
had all been handled in about this way: 
Mr. Harper would notify Mr. Peddycord of the amount of lumber on hand 
in the lumber yard, and Mr. Peddycord would then advise Mr. Munger of the 
amount of insurance desired on the lumber in the yard, and the policy would 
be written and retained by the Home Guaranty Company, and a bill for the 
insurance would be presented to the bank and charged to the account of respond- 
ent. All the insurance policies had been handled in this way. At the time of 
writing the policy in controversy in this case, Mr. Harper was arranging to, and 
shortly thereafter did, buy out the interest of Mr. Carey, all with the full knowl- 
edge of Mr. Peddycord and Mr. Munger. The policy issued in this case con- 
tained the following clause: 
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“Clear Space Warranty. Warranted by the assured that a continuous clear 
space of 300 feet shall hereafter be maintained between all and/or any property 
insured under the first item of this policy, and any dry kiln, woodworking or 
manufacturing establishment, slab pit or refuse burner, and that such clear space 
shall not be used for the handling or piling of lumber or other merchandise therein 
for any purpose, it being the intention of the parties that such clear space shall 
establish the yard limits. 

“It is further understood and agreed by the insured that any violation of 
this warranty shall wholly suspend the insurance under the item or items above 
referred to in this warranty during the period such violation shall continue. 

“Permission, however, is granted the insured under this policy to load or 
unload within and to transport lumber and or other merchandise across such clear 
space, and to maintain thereon tramways upon which lumber or other mer- 
chandise shall not be piled, except that when lumber is transported from mill 
to yard by overhead electric system, the piling of lumber for such transportation 
within the clear space for a period of not exceeding 72 hours shall not be con- 
sidered a violation of this warranty; the insurance under the item or items referred 
to in the above warranty however, not to cover any property of any kind what- 
soever within said clear space.” 

At the time of the issuing of the policy, both Mr. Munger and Mr. Peddycord 
knew that Mr. Harper was about to install a planing mill in the middle of the 
lumber yard. They also knew that shortly thereafter this planing mill was in- 
stalled. Over a period of many years the Home Guaranty Company had handled 
the insurance of Mr. Harper, or the insurance of Harper and Carey, exactly: as 
this insurance was handled, namely, the entire matter was left to the insurance 
agents. They wrote the policy, retained it, and attended to the details, to see 
that the risk was properly covered. On June 17, 1926, the following letter was 
written to Mr. Harper: 

“Colville, Washington, June 17, 1926. 
“Mr. k. J. Harper, Northport, Washington. 

We received the new fire insurance rates yesterday, on your plant, and were 
dumbfounded to note that they had raised the rates on your lumber to $7.20, the 
same rate as the planing mill. 

“Mr. Munger happened to meet the rating bureau man last night, and asked 
him if they did not make a mistake in printing, and he said, ‘No;’ that there was 
practically no clearing space between your lumber yard and the planing mill. In 
order to get the $2.00 rate on lumber, it is absolutely necessary that you at all 
times maintain a 300-foot clearance space. In fact, you agreed to do so in all 
the policies we have written, and in case of loss there might have been some ques- 
tion about it. 

“Somebody must have gotten careless about maintaining this 300-foot space. 
Mr. Munger’ says that the thing for you to do is to get this clearing space estab- 
lished beyond question and then notify us in writing, and we will notify the rating 
bureau, and they ‘will change it. 

“G. W. Peddycord, President.” 

There is in the state of Washington a rating bureau which fixes the tariff 
rates at which the so-called old-line standard insurance companies write policies 
of insurance excepting that in some instances there are deviations therefrom; the 
rule being, as we understand it, that an agency such as the Home Guaranty Com- 
pany in this case, is bound by the rates made by the rating bureau, unless other- 
wise notified by the company. After the sending of the above letter, and before 
the lst of the month, when charges were to be made for insurance, the fire 
occurred. The jury were fully warranted in believing from the testimony, how- 
ever, that the rate of $7.20 would have been charged thereafter. 

[1] ‘Lhe assignments of error all go to the one general proposition, namely, 
that, there having been a violation of the clear space warranty contained in the 
policy as actually written, there can be no liability on the part of the appellant. 
No assignment of error is predicated upon the admission or rejection of testi- 
mony, or the instructions given or refused. 

The Home Guaranty Company had full power and authority to write a policy 
containing the “clear space” provision of 300 feet, or any lesser number of feet, 
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or containing no provisions whatsoever as to clear space. The rate charged, how- 
ever, would have been different in each case. In the instant case respond- 
ent had no knowledge of the “clear space” provision. He had requested insur- 
ance to cover his lumber. All the conditions and circumstances surrounding the 
lumber were known to the officers of this agency. They attempted to, and intended 
to, cover the particular lumber destroyed by fire. They had charged to 
respondent’s bank account and collected from respondent the premium which the 
agency deemed proper to collect. The agency did not exceed its power. It simply 
made a mistake, and wrote a policy and charged a rate to cover a risk, when it 
should have written a different form of policy and charged a different rate. There 
was no misrepresentation by respondent. All the facts were disclosed, the con- 
ditions were known, and the agency intended to issue a policy covering this risk. 
The mistake of the agency was the mistake of the company. The agency knew 
of the contemplated change of ownership; knew when it took place; had full 
knowledge of the installation of the lumber, had the policy in its possession; had 
full power and authority to make any changes in the form of the policy, and 
full power and authority to charge to respondent’s bank account the proper rate. 
The knowledge of the insurance agency was the knowledge of the company, and 
any mistake or inadvertence in the form of the policy should be charged against 
the company. 

We think the language of this court in Gaskill v. Northern Assurance Co., 
73 Wash. 668, 132 P. 643, 646, is peculiarly applicable; “Since the mistake occurred 
through no fraud, wrong, or misrepresentation on the part of the Amicks, the 
contract should be reformed to speak the mutual intention of the parties and so 
enforced. The principal, rather than the person with whom he deals through 
an agent, should be held accountable for mistake of the agent committed in the 
course of the very transaction entrusted to his performance. There is no sound 
principle, either of law or equity, upon which the insured may be punished for 
the mistake of the insurer’s agent, so as to relieve the insurer from the liability 
which he meant to undertake and for which he was paid.” 

[2] The evidence in this case amply warranted the jury in finding that both 
Mr. Peddycord and Mr. Munger knew every essential fact concerning this prop- 
erty. Their testimony warrants the conclusion that both intended to and believed 
it covered the risk; that it was the intention of respondent to obtain and pay 
the proper rate for a policy which would fully protect him, and it was the inten- 
tion of the agency to issue such a policy; that the agency had full power to issue 
such a policy and the means at hand to collect therefor; and that after the receipt 
of the letter of June 17 the jury were warranted in believing that the respondent 
would be charged an additional rate. A different situation would arise, if this 
were a prohibited risk. We think our observations in Port Blakely Mill Co. v. 
Springfield Fire & Marine Insurance Co., 59 Wash. 501, 110 P. 36, Norris v. 
China Traders’ Insurance Co., Limited, 52 Wash. 554, 100 P. 1025, and Gaskill v. 
Northern Assurance Co., supra, are all applicable to this case, and that the evi- 
dence fully justified the verdict of the jury. 

Affirmed. 

Main, Parker, Millard, and Beals, JJ., concur. 


KANAWHA INV. CO. v. HARTFORD STEAM BOILER 
INSPECTION & INS. CO. (C. C. No. 420.) 
Supreme Court of Appeals of West Virginia. Sept. 10, 1929. 
As Modified, on Denial of Rehearing, Oct. 7, 1929. 

149 Southeastern Reporter 605. 

(Syllabus by the Court.) 

1. INSURANCE—IN DAMAGE TO MACHINERY POLICY, CLAUSE PRO- 
RATING INSURER’S LIABILITY, IF THERE IS “OTHER SIMILAR 
INSURANCE,” HELD APPLICABLE ONLY TO OTHER POLICIES 
HAVING SAME SPECIFIC COVERAGE. 

Where an insurance policy covers damage to electrical machinery caused by 
breakdown, and contains a provision that if, at the time of accident, there be 
“other similar valid and collectible insurance” against damage to the same prop- 
erty, the liability under the particular policy shall be of no greater proportion of 
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the whole loss than the amount of the particular policy bears to the whole amount 

of said insurance, the phrase “other similar * * * insurance” must be deemed to 

apply only to other policies which have the sante specific coverage, and not to 

general fire insurance covering the building where such machinery is in operation. 
(For other cases, see Insurance, Dec. Dig. § 504.) 


2. INSURANCE—UNDER POLICY COVERING DAMAGE TO MACHIN- 
ERY CAUSED BY BREAKDOWN, INSURER HELD NOT ENTITLED 
TO PRORATE, WITH GENERAL FIRE POLICIES ON BUILDING, 
DAMAGE TO MACHINERY BY FIRE INCIDENT TO BREAKDOWN. 
In an action on a policy of insurance specifically covering loss from damage 

to an elevator motor caused by electrical breakdown thereof, and containing a 
clause prorating the liability of the insurer where there is other similar insur- 
ance, the insurer is not entitled to prorate, with other insurance companies carry- 
ing general fire insurance risks on the building where such elevator is in opera- 
tion, the damage occasioned to said motor by fire incident to the breakdown, where 
the fire does not extend beyond the electrical apparatus. 

(For other cases, see Insurance, Dec. Dig. § 504.) 

3. INSURANCE—INSURANCE POLICIES MUST RECEIVE REASON- 
ABLE INTERPRETATION CONSONANT WITH PARTIES’ INTENT. 
Policies of insurance, like other contracts, must receive a reasonable inter- 

pretation consonant with the apparent object and plain intent of the parties. 

(For other cases, see Insurance, Dec. Dig. § 146[1].) 

Case Certified from Circuit Court, Kanawha County. 

Action by the Kanawha Investment Company against the Hartford Steam 
Boiler Inspection & Insurance Company. The circuit court sustained plaintiff's 
demurrer to defendant’s plea, and on its own motion certified said action to the 
Supreme Court of Appeals for review. Affirmed. 

Wehrle & Murphy, of Charleston, and Steptoe & Johnson and James M. 
Guiher, all of Clarksburg, for plaintiff. . 

E. Sidney Berry, of Hartford, Conn., and Brown, Jackson & Knight, of Char- 
leston, for defendant. 

MaxweELL, J. [1, 2] The plaintiff, as owner of the People’s Exchange Bank 
Building in the city of Charleston, carried a policy of insurance with the defend- 
ant on certain electrical machinery in said building. The coverage was for dam- 
age caused directly by the breakdown of any of such machinery within the term 
of the policy. During the term of this policy the plaintiff also carried $350,000 
of fire insurance on said building; the same being represented by policies in 12 
different companies. Within the period of the said policy written by the defend- 
ant, there was a breakdown of one of the plaintiff's elevator motors covered by 
said policy. The breakdown was accompanied by a fire, which seriously injured 
the motor, but did not extend beyond the housing of the motor. In this suit 
the plaintiff seeks to recover of the defendant the sum of $930, covering the loss 
and damage occasioned by the breakdown and fire. The defendant admits its lia- 
bility under the policy for the damage caused by the electrical breakdown 
in said motor, which damage it estimates at about $150, but denies that it is solely 
liable for the damage resulting from the fire, which accompanied or was incident 
to the breakdown. It says that the latter loss should be shared in proper propor- 
tion by the defendant and all of the fire insurance companies which were carry- 
ing insurance on the bank building at the time of this accident. It predicates 
this position on the following paragraph of the policy: 

“If at the time of an accident covered by this, policy there shall be any other 
similar, valid and collectible insurance against damage to property, the assured 
shall in no event demand or recover of the company any greater proportion of 
the loss from damage to property than the insurance applicable under the policy 
to such loss bears to the whole amount of such insurance thereon.” 

These matters are all set forth in defendant’s “Plea No. 1-A.” The circuit 
court sustained the plaintiff’s demurrer to said plea, and on its own motion certi- 
fied its said action to this court for review. We cannot approve the construction, 
urged by defendant, that the phrase “other similar * * * insurance,” appearing in 
the above-quoted paragraph, includes the general fire insurance policies which were 
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in force on the building at the time of the injury to plaintiff's motor. The fire 
policies were! general; the policy in suit was specific. It covered particular items 
of property and for particular purposes; this denotes marked dissimilarity, rather 
than similarity. In our opinion, the phrase “other similar * * * insurance” refers 
to other policies having the same specific coverage, and does not refer to those 
having a general coverage. If there is any doubt as to the meaning of this phrase, 
if it is not self-interpreting, such doubt should be resolved with liberality for the 
insured. 32 Corpus Juris, 1152; Booher v. Fire Association, 91 W. Va. 468, 113 S. 
E. 754; Joyce on Insurance, § 221. 

The fallacy of defendant’s position that differentiation should be made be- 
tween damage ito the motor trom’ breakdown and damage thereto from consequent 
fire appears from a reading of other provisions of the insurance contract. Sub- 
section (b) of paragraph! 2 reads: “The word ‘breakdown’ shall mean only a sud- 
den, substantial and accidental burning out or breaking of a machine, or any part 
thereof, while the machine is in use, or installed and connected ready for use, 
which immediately stops the functions of the machine and which necessitates re- 
pair or replacement before its functions can be restored.” Subsection (a) of para- 
graph 3 reads: “The company shall not be liable for any loss or damage from 
breakdown caused by fire, nor for loss or damage by fire, outside the machine, re- 
sulting from a breakdown, nor for loss or damage resulting from the use of wa- 
ter or other means to extinguish the fire.” 

[3] Why specifically negative liability for damage by fire, outside the ma- 
chine, resulting from a breakdown, and not negative liability for damage caused 
by fire, within' the machine, resulting from a breakdown, unless the latter was one 
of the main! purposes of the insurance? We are concerned with fire and damage 
within the machine itself, and not without the same. Special protection from loss 
and damage from injury of that sort must be deemed to be the particular purpose 
of insurance of this kind; otherwise there would be no justification for such in- 
surance, nor for the high premium rate charged therefor in comparison with ordi- 
nary fire insurance rates. Contracts of insurance should be construed to accom- 
plish the evident purpose for which they are made. 32 C. J. 1162; 14 R. C. L. 
932. 


The defendant's contention is that, after admitting liability of $150 for dam- 
age caused by the breakdown, its remaining liability would be 850 /350850ths of the 
loss sustained by the fire. If the plaintiff's loss bv fire was $780, being the total 
loss claimed, less the $150 admitted by defendant, the defendant’s proportional 
share of, such fire loss, according to its interpretation, would be a little less than 


$2. It is not reasonable to presume that the parties contemplated any such Lilli- 
putian liability with reference to a substantial damage to the motor by fire when 
they entered into this contract. 

For the above-stated reasons it follows that the matters set forth in the de- 
fendant’s said special plea do not constitute a defense to the plaintiff’s cause of ac- 
tion, and therefore the trial court properly sustained the plaintiff’s demurrer to 
said plea. 

Affirmed. 
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ACCIDENT 


KENTUCKY CENTRAL LIFE & ACCIDENT INS.-CO. v. HARPER. 
Court of Appeals of Kentucky. June 14, 1929. 
Rehearing Denied Sept. 27, 1929. 
19 Southwestern Reporter (2d) 973. 

1. INSURANCE—DEATH OF INSURED BY WOUND FROM BULLET IN- 
TENDED BY SLAYER FOR ANOTHER PERSON HELD ACCIDENTAL 
WITHIN ACCIDENT POLICY. 

Death of insured resulting from wound from bullet intended by slayer for 
another person, who jumped behind insured, /e/J accidental death within terms 
of accident policy. 

(For other cases, see Insurance, Dec. Dig. § 455.) 

2. INSURANCE—ACCIDENTAL DEATH RESULTING FROM GUNSHOT 
WOUNDS HELD NOT EXCEPTED FROM ACCIDENT POLICY BY 
PROVISION THAT NO INDEMNITY WOULD BE PAID FOR GUN- 
SHOT WOUNDS. 

Accidental death resulting from gunshot wound intended by slayer to be in- 
flicted upon another person eld not excepted from accident policy covering acci- 
dental death, though policy provided that no indemnity would be paid for accidental 
death or disability from venereal disease nor for injuries while trespassing on right 
of way of railroad nor from gunshot wounds or stabs, since last exception referred 
only to nonfatal injuries. 


(For other cases, see Insurance, Dec. Dig. § 451[1].) 

Appeal from Circuit Court, McCracken County. 

Action by Jane Harper against the Kentucky Central Life & Accident Insur- 
ance Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

L. B. Alexander of Paducah, and Peter, Lee, Tabb, Krieger & Heyburn, of 
Louisville, for appellant. 

C. C, Grassham, of Paducah, for appellee. 

Tinstey, C. On December 5, 1927, appellant issued to Emery Harper what is 
known as its XX policy, whereby it agreed, in event of the death of the insured 
“resulting directly and independently of all other causes through external, violent 
and accidental means, provided death of the insured occurred within ninety days 
from the date of the accident,” to pay his wife, the beneficiary named in the policy, 
the sum of $1,000. While the policy was in full force and effect, Emery Harper 
was shot and killed March 4, 1928, by a negro named Clifton Center. Proof of the 
death of Harper was presented to appellants, and it tendered to appellee the sum 
of $100 as the amount of its liability under, and as full satisfaction of, the policy. 
She declined to accept that sum and instituted this action, which resulted in a ver- 
dict and judgment in her favor for the sum of $1,000. The company has appealed. 

Emery Harper and Joe Hamilton were walking along Jones street in Paducah 
when they met Clifton Centers, with whom Hamilton had previously had some trou- 
ble; when he met Harper and Hamilton, Centers pulled a pistol from his pocket; 
Hamilton jumped behind Harper, or pulled Harper in front of him, just as Cen- 
ters’ pistol fired. The shot struck and killed Harper. It was insisted by appellant 
on the trial, and such is the defense set up in its answer, that Harper died from 
gunshot wounds intentionally inflicted upon him by Clifton Centers; that the wound 
so inflicted upon him was the direct and proximate cause of his death, and for 
that reason it was not liable under the policy except to the extent of $100, under 
clause 4 of the policy, which provides that, if death results from an injury not 
otherwise covered by the accidental death indemnity, the insurer will pay the bene- 
ficiary that sum. 

There was testimony by one witness to the effect that Harper attempted to act 
as peacemaker between Centers and Hamilton, and that Centers said to Harper at 
the time of the shooting, “I will shoot you, too.” The court submitted to the jury, 
for it to determine, whether the killing of Harper was intentional or accidental. 
The jury found that it was accidental, and that finding is not questioned on this 
appeal. In fact, appellant in its original brief says: “Since the jury found from 
the evidence for appellee and against appellants’ contention that the injury result- 
ing in the death of Harper was intentionally inflicted, only one question is raised 
on this appeal, that being whether appellant is liable under said policy for injuries 
resulting from gunshot wounds.” 
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However, we think the question correctly stated is whether appellant is liable 
under the policy because of the death of the insured from gunshot wounds. The 
action is to recover on account of the accidental death of the insured, and not for 
injuries resulting from gunshot wounds. 

[1] That the death of Harper, under the facts and circumstances proven, was 
“accidental” within the terms of the policy, is no longer open to question in this 
jurisdiction. Hutchraft’s Ex’r v. Travelers’ Ins. Co., 87 Ky. 300, 8 S. W. 570, 10 
Ky. Law Rep. 260, 12 Am. St. Rep. 484; American Accident Co. v. Carson, 99 Ky, 
441, 36 S. W. 169, 18 Ky. Law Rep. 308, 34 L. R. A. 302, 59 Am. St. Rep. 473; 
Davis v. Massachusetts Protective Association, 223 Ky. 626, 4 S. W.(2d) 398. 

[2] Appellant was therefore entitled to recover the full amount of the policy, 
unless it be that accidental death resulting from a gunshot wound is excepted from 
the policy under clause 6 thereof, which reads as follows: “No indemnity will be 
paid for Accidental Death, Dismemberment, Loss of Sight, or Disability, resulting 
from Venereal diseases nor for injuries fatal or non-fatal, sustained while trespass- 
ing on the Right-of-Way of any railroad not provided for the exclusive use of 
passengers, nor for Gun Shot Wounds or Stabs, nor for injuries that are inten- 
tionally self-inflicted or intentionally inflicted upon the insured by any other per- 
son, sane or insane, or sustained by the insured in War or Riots, or while engaged 
in Mining, Motor or Horse Racing Contests, making or handling Dynamite or 
Nitroglycerine, Aerial or Submarine Navigation, Breaking or Switching on Rail- 
roads; nor at a time when the insured is delirious or under the influence of any 
narcotic or intoxicant; or while fighting or violating any law; or for any Poison 
taken internally or Alcoholism in any form. Bites or Stings of Insects, Pto- 
maines, Fits, Vertigo, Cerebral Hemorrhage, Orchitis, Hernia, Sunstroke, Over- 
heat, Freezing, Erysipelas, Tetanus, Blood Poison or Septic Infection, shall be 
classed as illness hereunder and the indemnity for such illness, fatal or other- 
wise, shall be paid only under the illness provision of this policy.” 

Appellant insists that the clause, when “dissected and placed together according 
to its plain meaning and purpose,” would read and should be construed as follows: 
“No indemnity will be paid for accidental death, dismemberment, loss of sight, or 
disability resulting from venereal diseases. No indemnity will be paid for accidental 
death, dismemberment, loss of sight or disability resulting from injuries fatal or 
non-fatal sustained while trespassing on the Right-of-Way of any railroad not 
provided for the exclusive use of passengers. No indemnity will be paid for acci- 
dental death, dismemberment, loss of sight or disability resulting from gunshot 
wounds or stabs. No indemnity will be paid for accidental death, dismemberment, 
loss of sight or disability resulting from injuries that are intentionally inflicted or 
intentionally inflicted upon the insured by any other person.” 

A similar contention was made in the case of Interstate Business Men’s Acci- 
dent Ass’n v. Dunn, 178 Ky. 193, 198 S. W. 727, 6 A. L. R. 1333. In that case the 
policy provided that the insurance “shall not extend to or cover any loss due to 
the act of any person done to injure the insured.” It was contended that the word 
“injure” includes the word “kill,” and that the exemption clause should be so con- 
strued as to read that the insurance “shall not extend to or cover any loss due to 
the act of any person done to injure or kill the insured.” In rejecting that conten- 
tion the court said: 


“Does the word ‘injure,’ in the connection in which it was used in this exemp- 
tion clause, cover and include the word ‘death’? If it does, the judgment should 
be reversed; otherwise it should be affirmed. Just why there was not inserted in 
this part of the exemption clause now under consideration the words ‘to kill’ after 
the words ‘to injure,’ we do not of course know, * * * but it cannot be assumed that 
the omission of these words was by inadvertence or mistake. * * * 


“The word injure is not a technical word. It is in common use, has a popular 
and well understood meaning, and from the context we take it for granted it was 
intended to have its popular meaning in tkus contract. It is defined by Webster 
as meaning ‘to do harm to; to hurt; te damage, as to hurt or wound.’ See also 
16 A. & E. Ency. of law, page 499; 2Z Cy:. page 1062. And this is its commonly 
understood meaning in ordinary usage. It is not referable to nor is it used in 
describing fatal injuries, but is customarily confined to injuries that are not fatal. 
For example, if a man is shot ard killed instantly, we would not say that he was 
injured but that he was killed. But if he was merely wounded, we would not, 
of course, say that he was killed, but that he was injured or wounded. If a man 
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should fall from the top of a house and die instantly, no person would say, in 
speaking of the accident that he fell from the top of the house and was injured. 
They would say that he fell from the top of the house and was killed. But if 
he was not killed, it would be said that he fell from the top of the house and 
was injured.” 

The clause in question provides the conditions under and for which the in- 
surer shall not be liable. These conditions are set forth in four prepositional 
phrases connected by the conjunction “nor.” The use of this conjunction indi- 
cates that the phrases by it connected are of equal rank and independent of, 
as well as wholly disconnected from, each other. This is illustrated by the fol- 
lowing arrangement of the clause: 


for accidental death, dismemberment, loss of sight, or dis- 
ability, resulting from venereal diseases. 
nor 
for injuries fatal or nonfatal, sustained while trespassing on 
the right-of-way of any railroad not provided for the ex- 
clusive use of passengers, 
nor 
for gunshot wounds or stabs, 
nor 
No indemnity for injuries that are intentionally self-inflicted or intention- 
will be paid— ally inflicted upon the insured by any other person, sane or 
insane, or sustained by the insured in war or riots or while 
engaged in mining, motor or horse racing contests, making 
or handling dynamite or nitro-glycerine, aerial or submarine 
navigation, breaking or switching on railroads; or at a time 
when the insured is delirious or under the influence of any 
narcotic or intoxicant; or while fighting or violating any 
law; or for any poison taken internally or alcoholism in 
any form. 


The first one of the four phrases excepts from indemnity accidental death, 
dismemberment, loss of sight or disability, resulting from venereal diseases; the 
second phrase excepts from indemnity injuries, fatal or nonfatal, sustained while 
trespassing on a railroad right of way not provided for the exclusive use of pas- 
sengers; the third phrase excepts from indemnity gun shot wounds or stabs; the 
fourth phrase excepts from indemnity injuries that are intentionally self-inflict- 
ed or intentionally inflicted upon the insured by another. 

Accidental death is excepted from indemnity only when it results from ven- 
ereal diseases, or as the result of a (fatal) injury sustained while trespassing on 
the right of way of a railroad not provided for the exclusive use of passengers. 

The specific exception relied on by appellant, that no indemnity will be paid 
“for gunshot wounds or stabs,” clearly refers to non-fatal injuries. Webster’s 
New International Dictionary defines the word “wound” to mean “a hurt or in- 
jury caused by violence”; and defines the word “stab” as “a thrust of, or a 
wound given by, or as if by, a pointed weapon.” Thus we have it, a stab is a 
wound, and a wound is an injury, and when it is provided that no indemnity will 
be paid “for gunshot wounds or stabs” the phrase can have but one meaning, and 
that is that no indemnity will be paid for an injury resulting from a gunshot 
wound or stab; or, in other words, that no indemnity will be paid for an injury 
inflicted upon the insured by shots from firearms or a knife or other pointed in- 
strument. 

If appellant, in drafting the policy sued on, had intended to exempt itself from 
liability for accidental death resulting from gunshot wounds or stabs, it is incon- 
ceivable why the words accidental death were omitted from the third phrase 
of the clause in question. It cannot be contended that such words were omitted 
by inadvertence or oversight. The omission of these words and the failure to in- 
clude in the phrase any words other than “for gunshot wounds or stabs” shows 
that the exemption refers only to nonfatal injuries inflicted upon the insured 
by either of those means. Davis v. Massachusetts Protective Association, 223 
Ky. 626, 4 S. W.(2d) 398. 

These conclusions are not in conflict with the opinion in Bryant’s Adm’r v. 
Kentucky Central Life & Accident Insurance Co., 216 Ky. 806, 228 S. W. 766. 
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The policy sued on in that case is unlike the policy in this case, and the excep- 
tions therein provided are not the exceptions provided in the policy here sued 
on, as will be seen by a comparison of paragraphs 4 and 5 quoted in that opinion 
with the same numbered paragraphs, and paragraph 6 of the policy in this case. 
That case was determined upon the exception contained in paragraph 4 of Bry- 
ant’s policy, which provided that “accidental death * * *shall not be payable for, 
or as a result of * * * injury that is self-inflicted, or intentionally inflicted upon 
the insured by any other sane or insane person * * * or while fighting or vio- 
lating any law.” 

Perceiving no error in the judgment appealed from, it is affirmed. 

The whole court sitting. 


WANNER v. COLUMBIA CASUALTY CO. (No. 102.) 
Supreme Court of New Jersey. Aug. 29, 1929. 
147 Atlantic Reporter 196. 

2. INSURANCE—AMBIGUITY IN CLAUSE OF INSURANCE POLICY IS 
TO BE RESOLVED AGAINST INSURANCE COMPANY. 

Ambiguity in clause of insurance policy is to be resolved against insurance 
company. 

(For other cases, see Insurance, Dec. Dig. § 146[3].) 

3. EVIDENCE—IN ACTION ON INSURANCE POLICY WHICH REFER- 
RED TC MANUAL, EXCLUDING MANUAL AS EVIDENCE WAS PRO- 
PER, WHERE IT HAD NOT BEEN PROVED. 

In action on insurance policy, which referred to a manual, excluding as evi- 
dence manual which embodied classification of risk, rights and premiums of de- 
fendant insurance company for accident insurance, purpose of which was to 
show that higher premium was charged if insured’s occupation was changed to 
one more hazardous, was proper, where such manual had not been proved by 
corporate action of company adopting it as its manual. 

(For other cases, see Evidence, Dec. Dig. § 370[3].) 

4. APPEAL AND ERROR—EXCLUSION OF INSURANCE RATE MAN- 
UAL, IF ERROR. WAS NOT INJURIOUS TO DEFENDENT, WHERE 
COURT INSTRUCTED THAT, IF DECEASED WAS IN WILD ANIMAL 
BUSINESS, THERE COULD BE NO RECOVERY. 

In action on insurance policy, rejecting as evidence manual showing that 
higher rate of insurance was charged if insured changed to more hazardous oc- 
cupation, if error, was not injurious to defendant, where trial court instructed 
that, if deceased was in wild animal business, there could be no recovery. 

(For other cases, see Appeal and Error, Dec. Dig. § 1059.) 

Suit by Emma B. Wanner against the Columbia Casualty Company. Judg- 
ment for the plaintiff. Defendant’s rule to show cause discharged. 

Argued May term, 1929, before Parker, Black, and Bodine, JJ. 

McCarter & English and Arthur F. Egner, all of Newark, for plaintiff. 

Kalisch & Kalisch, of Newark, for defendant. 

Per Curtam. [1] This suit was brought to recover $8,000 under a policy of 
insurance dated the 3lst of December, 1924. The policy insured John C. Wan- 
ner, the husband of the plaintiff, from bodily injury effected solely through ac- 
cidental means and against death caused by such accidental means. John C. 
Wanner died on July 3, 1927, caused, as is alleged in the complaint, through ac- 
cidental means, while the policy was in force. The answer filed was a denial 
and two separate defenses, viz. falsity of statement in the application, and the 
maximum amount which can be recovered due to classification of the risks. 
The trial resulted in a verdict for the plaintiff for $8,516. The defendant obtained 
a rule to show cause from the trial court, and writes down twenty-five reasons 
for a new trial. Our reading of the record and the briefs of the respective 
counsel lead us to the conclusion that none of the reasons are sufficient to jus- 
tify this court in disturbing the verdict of the jury. The first 17, except No. 7, 
charge error in the trial court’s refusal to permit certain specified questions put 
to witnesses by the counsel for the defendant as error. These reasons call for 
no extended discussion. Nos. 1 to 6 are abandoned in the defendant’s brief. The 
others are without legal merit. Nos. 18 and 19, error by the trial court in re- 
fusing to nonsuit the plaintiff or direct a verdict for the defendant. The rul- 
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ings of the trial court in these respects were not error; questions of fact for 
the determination of the jury were involved. Nos. 20 and 21, error by the trial 
court in refusing to charge defendant’s request. These were also abandoned 
in the defendant’s brief. We find no error in Nos. 22 and 23; i. e., alleged er- 
ror in the charge of the trial judge to the jury. No. 24 is abandoned. No. 25, 
the verdict of the jury, was against the weight of the evidence, not so. 

[2] It may be pertinent, however, to refer more fully to No. 7, viz. alleged 
error by the trial court in refusing to permit the defendant to put in evidence 
the printed “Manual” which embodied the classification of risks, rights, and pre- 
miums of the defendant company for accident insurance. Nowhere in the policy 
is the “Manual” mentioned. The policy does, however, provide: “This policy in- 
cludes the endorsements and attached papers, if any, and contains the entire contract 
of insurance except as it may be modified by the Company’s classification of risks 
and premium rates in the event, that the insured is injured after having changed 
occupation.” 

[3] Under this clause, it is argued the printed “Manual” was admissible in 
evidence. It may be said, if there is any ambiguity, that is to be resolved against 
the defendant company. Clayton v. General, etc., Assurance Corp., 104 N. J. 
Law, 364, 140 A. 307. In addition to this, the point may properly be disposed of 
by the statement made by the trial court, with which we concur, viz.: 

“The Court: I think the proper way to prove it i. e. the Manual is to prove 
it by the corporate action of the Company adopting this as its Manual. 

“Mr. Kalisch: There is no evidence before your Honor to indicate that there 
is a corporate action. * * * 

“The Court: We are faced with this proposition. 

“Mr. Kalisch: That this policy refers to a certain Manual. This witness 
comes in and produces the printed book and says he uses his judgment up to a 
certain maximum and then he uses this book, but he has not proved this book as 
yet, so I cannot allow him to testify to it.” 

[4] The rejection of this piece of evidence, however, was not injurious to 
the defendant, in view of the charge by the trial judge to the jury. Its purpose 
was to show that a higher premium was charged for the insurance, if the in- 
sured’s occupation was changed to one that was more hazardous, such as a dealer 
in wild animals, in which case the company’s liability would be reduced. The 
plain charge of the trial judge was that, if the deceased was in the wild animal 
business, there could be no recovery, so, in addition thereto, the trial judge 
charged the defendant’s second, third, and fourth requests covering this point 
more fully; hence, under this charge, the rejection of this piece of evidence 
could have had no influence upon the verdict to be rendered by the jury on this 
point. 

The rule to show cause is therefore discharged, with costs. 


HAWKINSON v. ORDER OF UNITED COMMERCIAL TRAVELERS 
OF AMERICA. (No. 2303.) 
Court of Civil Appeals'of Texas. El Paso. June 13, 1929. 
Rehearing Denied Sept. 3, 1929. 
20 Southwestern Reporter (2d) 101. 

1. INSURANCE—RESERVED RIGHT OF MUTUAL BENEFIT ASSOCIA- 
TION TO AMEND BY-LAWS DOES NOT AUTHORIZE AMENDMENT 
IMPAIRING PRIOR INSURANCE CONTRACTS. 

Reserved right of mutual benefit association to amend or alter its by-laws 
does not authorize amendment which materially impairs obligation of its prior 
contracts of insurance. 

(For other cases, see Insurance, Dec. Dig. § 719[1].) 

2. INSURANCE—DEATH BY HEAT PROSTRATION HELD WITHIN AC- 
CIDENTAL DEATH INSURANCE CERTIFICATE. COVERING DEATH 
BY BODILY INJURY EFFECTED THROUGH “ACCIDENTAL MEANS.” 
Death of insured by heat prostration held within accidental death insurance 

certificate, insuring against death occasioned by bodily injury effected “through 

external, violent, and accidental means.” 


(For other cases, see Insurance, Dec. Dig. § 787.) 
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3. INSURANCE—FINDING THAT INSURED’S DEATH RESULTED FROM 

HEAT PROSTRATION HELD SUPPORTED. 

In action by beneficiary on accidental death insurance certificate, held, that 
there was some evidence to support finding that death of insured resulted from 
heat prostration, within clause of policy covering death through accidental means. 

(For other cases, see Insurance, Dec. Dig. § 819[4].) 


4. INSURANCE—BY-LAW OF MUTUAL BENEFIT ASSOCIATION RE- 
QUIRING NOTICE OF ACCIDENTAL DEATH WAS SUFFICIENTLY 
COMPLIED WITH BY LETTER FROM LOCAL SECRETARY TO SU- 
PREME SECRETARY, RELATIVE TO INSURED’S DEATH AND 
MANNER THEREOF 
Where secretary of local organization of mutual benefit association notified 

Supreme Secretary within 10 days of death of member, inclosing newspaper 

clipping to show how death occurred, there was sufficient compliance with by- 

law requiring notice of accidental death of insured. 
(For other cases, see Insurance, Dec. Dig. § 789[1].) 


5. INSURANCE—LIMITATION IN ACCIDENTAL DEATH INSURANCE 
CERTIFICATE, REQUIRING SUIT TO BE BROUGHT WITHIN 6 
MONTHS, WAS VOID (REV. ST. ART. 5545). 

Limitation in accidental death insurance certificate, requiring suit for bene- 

a ent to be brought within 6 months, held invalid, under Rev. St. art. 

45. 


(For other cases, see Insurance, Dec. Dig. § 812.) 


7. INSURANCE—DEATH PALLOR AND OTHER EVIDENCES OF DEATH 
CONSTITUTE EXTERNAL AND VISIBLE MARKS OF ACCIDENT, 
WITHIN BY-LAW PROVISIONS, AS REGARDS RECOVERY UNDER 
ipa 8 la FOR ACCIDENTAL DEATH DUE TO HEAT PROS- 
TRA N. 

By-law of mutual benefit insurance company, in effect at time of issuance of 
certificate for accidental death insurance, and providing that insurance should 
not extend to death, disability, or loss “of which there shall be no external or 
visible marks on the body,” and similar by-law in effect at time of insured’s 
death, if applicable in death cases, is sufficiently satisfied by death pallor and 
other evidences of death present on dead body immediately or shortly after 
death, so as to permit recovery for death resulting from heat prostration. 

(For other cases, see Insurance, Dec. Dig. § 787.) 


Error from District Court, El Paso County; Ballard Coldwell, Judge. 
Suit by Christine Hawkinson against the Order of United Commercial Tra- 


velers of America. Judgment for defendant, and plaintiff brings error. Re- 
versed and remanded. 


W. H. Winter and Knollenberg & Cameron, all of El Paso, for plaintiff in 
error. 


C. W. Croom, of El Paso, for defendant in error. 


Hiccrns, J. This is a suit by plaintiff in error against the defendant in error, 
incorporated under the laws of Ohio, upon an accidental death insurance cer- 
tificate issued to Chas. G. Hawkinson on April 23, 1910, of which certificate the 
plaintiff in error is the beneficiary. 

By the terms of the certificate, Chas. G. Hawkinson was “insured in a sum 
not exceeding sixty-three hundred ($6,300.00) doliars, provided he shall sustain 
during the continuance of his membership, and while in good standing, bodily in- 
jury effected through external, violent and accidental means, which alone, shall 
occasion death immediately or within six months from the happening thereof, 
subject to the provisions, conditions and requirements of the constitution of the 
Order of United Commercial Travelers of America.” 

On July 3, 1923, the assured left Pomona, Cal., traveling east in an automo- 
bile. About 1 or 2 p. m. of that date his dead body was found in the car 
upon the desert about 12 miles east of Desert Center, in Riverside county, Cal- 
ifornia. It is the theory of the plaintiff in error the deceased died of heat pros- 
tration, and the death so caused was insured against by the certificate quoted. 

There is in the record a stipulation by counsel as to certain by-laws of de- 
fendant in error. The certificate makes no reference to by-laws; the reference 
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is to the constitution of the defendant in error. The parties, however, have ap- 
parently treated the words “constitution” and “by-laws” as synonymous, and we 
will do likewise. At the time the certificate was issued a by-law of defendant in 
error provided “that payments authorized under the provisions of this section 
shall not cover or extend to any death, disability, or loss resulting from * * * 
sunstroke. * * *” Subsequently, and prior to the death of the assured, the by- 
law was amended so as to read: “Nor shall benefits cover or extend to any of 
the following conditions, whether caused by accidental means or not, to wit: 
Heat prostration, sunstroke or sunburn.” 

In its finding of fact the trial court found that deceased died of heat prostra- 
tion. The court’s conclusion of law was: “That, by reason of the amendment 
of the constitution excepting death by heat prostration, the protection and 
benefit theretofore enjoyed was removed; and that the beneficiary is not en- 
titled to recover any benefit under the certificate of membership issued to the 
deceased.” Upon this conclusion judgment was rendered for the defendant in 
error. 

[1] In the conclusion stated we think the court erred. There are decisions 
in some jurisdictions which support the ruling made, but the weight of authority 
is that a reserved right of a mutual benefit insurance association to amend or 
alter its by-laws does not authorize an amendment or alteration which mater- 
ially impairs the obligation of its prior contracts of insurance. 2 Cooley’s Briefs 
on Ins. (2d Ed.) p. 1170 et seq.; 45 C. J. p. 38, § 31. This seems to be the view 
adopted by the courts of this state. Ericson v. Supreme Ruling, etc., 105 Tex. 
170, 146 S. W. 160; Wirtz v. Sovereign Camp, W. O. W., 114 Tex. 471, 268 S. W. 
438; Independent Order, etc., v. Brown (Tex. Civ. App.) 229 S. W. 939. 

Defendant in error asserts that under the undisputed evidence the proper 
judgment was nevertheless rendered, and the case should be affirmed. In sup- 
port of this position it presents a number of propositions which will now be con- 
sidered. If the amended by-law naming heat prostration as an excepted risk is 
to be regarded as invalid, the point is made by defendant in error that death by 
heat prostration is not a risk covered by the certificate and by-law in effect at 
the time the certificate was issued. 

[2] The certificate upon its face contains no exceptions, but the by-law 
then in force excepted death by sunstroke. Sunstroke and heat prostration are 
both caused by exposure to heat, but according to the testimony of the medical 
experts there is a difference between the two conditions. The symptoms are 
different; the treatment, also. So the exception of death by sunstroke does not 
embrace death by heat prostration. Defendant in error does not so contend, but 
asserts that heat prostration, like sunstroke, is a disease, and is not covered by a 
contract which insures only against death occasioned by bodily injury effected 
through external, violent, and accidental means, as in the present case. We re- 
gard this contention foreclosed against defendant in error by the opinion of 
Chief Justice Philips in Bryant v. Continental Casualty Company, 107 Tex. 582. 
182 S. W. 673, L. R. A. 1916E, 945, Ann. Cas. 1918A, 517, which has been quoted 
and followed in Higgins v. Midland Casualty Company, 281 Ill. 431, 118 N. E. 11, 
Elsey v. F. & C. Co., 187 Ind. 447, 120 N. E. 42. L. R. A. 1918F, 646, and Conti- 
nental Casualty Co. v. Clark, 70 Okl. 187, 173 P. 453, L. R. A. 1918F, 1007. 

It is true that in all of these cases the.contracts contained a special indem- 
nity clause covering death by sunstroke, due to external, violent, and accidental 
means, but upon the views expressed relating to that clause it would seem re- 
covery would have been allowed under the general insuring clause against loss of 
life caused by personal bodily injury effected directly and independently of all 
other causes through external, violent, and purely accidental means. Judge 
Philips, in the Bryant Case, held that sunstroke sustained by the deceased while 
walking upon the street. pursuing his usual vocation. was to he regarded as a 
hodily injury, as distinguished from disease, and covered by the clause in ques- 
tion. 

The Brvant Case was quoted with approval in Richards vy. Standard Acc. 
Ins. Co.. 58 Utah. 622, 200 P. 1017, 1018, 1025, 17 A. L. R. 1183. where recovery 
was allowed for death caused by sunstroke under a policy insuring against “loss 
resulting from modilv injuries effected directly, exclusively and independently 
of all other causes, through accidental means, except when intentionally self- 
inflicted while sane or insane.” In that case the court reviews the authorities 
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and says: “Our conclusions are that the term ‘bodily injuries’ within the mean- 
ing of the policy embraces sunstroke or a heat stroke from the direct rays of 
the sun; that the sunstroke was itself in this case an accidental cause or means 
resulting in the death of the insured; that the combination of unexpected cir- 
cumstances, and particularly the miscalculation of the distance from the river to 
the mining claim, were accidental means unexpectedly producing an unforeseen 
and unforeseeable, unusual, and not to be expected result, and that on the ad- 
mitted facts, the submittal of the issues to the jury was unnecessary; plaintiff 
being entitled to an instruction directing a verdict in her favor.” 


This case supports the view, expressed above, that under the reasoning of 
the opinion in the Bryant Case recovery would have been allowed properly un- 
der the general insuring clause of the policy, and independent of the special in- 
demnity provision relating to sunstroke. We are therefore of the opinion that 
in the case at bar the death of Hawkinson from heat prostration, under the 
circumstances stated, was a risk covered by the certificate sued upon. 

[3] It is also insisted the evidénce is insufficient to show Hawkinson died 
from heat prostration as found by the trial court. No witness who saw the 
body testified, except Dr. Dickson, county coroner of Riverside county, and a 
practicing physician there for many years. He testified that on July 5, 1923, he 
held an inquest upon the body at Blythe, Cal.; that no autopsy was performed, 
but “after I had examined the body of Charles G. Hawkinson in July, 1923, I 
pronounced it a case of death by heat exhaustion. From the examination I 
made of his body, I was and still am of the opinion that it was a case of death 
due to heat exhaustion, I examined the body of Mr. Hawkinson sufficiently to 
convince me that it was death by heat exhaustion.” Heat exhaustion and heat 
prostration are shown to be synonymous terms. 


In view of this testimony, it cannot be said there is no evidence to support 
the finding that deceased died of heat prostration. In view of retrial, it would 
be inappropriate to discuss the probative force of Dr. Dickson’s testimony in 
the light of the testimony of all the other medical experts with respect to the 
difficulty of determining the exact cause of death under the facts here shown. 
We merely hold that, in view of Dr. Dickson’s testimony, it cannot be said the 
finding as to the cause of death is not without some evidence to support it. 


In further support of the judgment it is urged notice in writing was not 
given the Supreme Secretary within 20 days after death, as the by-laws require; 
suit wes not brought within 6 months aficr the right of action accrued, as such 
by-lews requ‘re; also the amended petition filed June 27, 1928, upon which the 
suit was tried, set up a new cause of action, and was barred by limitation. 

[4, 5] The secretary of the local organization of defendant in error, of 
which deceased was a member, testified it was his duty to notify the Supreme 
Secretary of any accident happening to a member, and within 10 days he wrote 
the Supreme Secretary, notifying him of the death of Hawkinson and inclosed 
a newspaper clipping “showing just the way the thing occurred.” This shows 
sufficient compliance with the by-law relating to notice. 1 C. J. 476, § 188. The 
limitation requiring suit to be brought in six months is invalid. Article 5545, 
RD. 


[6] The cause of action asserted in the original petition, and all subsequent 
amencm nts were based upon the same contract, and none of the amendments 
are to be construed as setting up a new cause of action. Fuller v. El Paso Times 
Co. (Tex. Com. App.) 236 S. W. 455; Warnock v. Mills (Tex. Com. App.) 291 
S. W. 850. 

[7] A by-law in effect at the time the certificate was issued provided same 
should not cover or extend to any death, disability, or loss “of which there shall 
be no external or visible marks on the body,” and a by-law “in effect at the 
time of the death of the deceased provides that ‘no benefits shall be payable 
unless there is some external, visible mark of the accident upon the body.’” Pro- 
visions such as these in accident policies are generally held inapplicable in death 
cases, and in any event the death pallor, and other evidences of death present 
upon every dead body immediately or shortly after death, sufficiently constitute 
the external and visible evidence within the purview of such provisions. 
Cooley, Briefs on Ins. (Ist Ed.) pp. 3194, 3195; 1 C. J. 433. See, also, Pledger 
v. Business Men’s, etc. (Tex. Com. App.) 228 S. W. 110. 
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This disposes of the various counter propositions submitted by defendant in 
error in support of the judgment. 
Reversed and remanded. 


CARMICHAEL v. BENEFIT ASS’N OF RY. EMPLOYEES. (No. 21650.) 
Supreme Court of Washington. Aug. 27, 1929. 
280 Pacific Reporter. 44. 

1. INSURANCE--INJURIES HELD TO HAVE OCCURRED “IMMEDIATE- 
LY,” WITHIN ACCIDENT POLICY. WHERE INSURED, INJURED ON 
DECEMBER 27, HAD TO QUIT WORK JANUARY 11. 

In action to recover on accident policy, where insured, injured on December 

27, was unable to do regular work, and on January 11 had to quit working entirely, 

injuries held to have occurred “immediately,” within meaning of policy. 
(For other cases, see Insurance, Dec. Dig. § 467.) 


2. INSURANCE—INSURED’S ACCIDENT INDEMNITY CLAIM COULD 
NOT BE DEFEATED, ON GROUND THAT SEVERAL REPORTS 
WERE MADE ON ILLNESS FORMS. WHERE INSURER WAS NOT 
PREJUDICED. 

Where insured made out two accident indemnity reports on regular form, 
= six reports on forms for illness indemnity, intending all as applications on ac- 

ount of accident, evidence held to show that insurer was in no way prejudiced, 
sae insurer could not defeat insured’s claim by provisions of policy that insurer 
would not pay more than one class of indemnity on account of one accident. 

(For other cases, see Insurance, Dec. Dig. § 550.) 

Department 1. 

Appeal from Superior Court, Whatcom County; Ed E. Hardin, Judge. 

Action by Daniel F. Carmichael against the Benefit Association of Railway 
Employees. Judgment for plaintiff, from which defendant appeals. Affirmed. 

Fred G. Clarke, of Seattle, for appellant. 

Sather & Livesey, of Bellingham, for respondent. 

Mircuett, C. J. This action was brought to recover upon ap accident and 
illness income policy issued to the plaintiff, Daniel F. Carmichael, by the Benefit 
Association of Railway Employees. Upon trial of the case without a jury, find- 
ings and conclusions were entered in favor of the plaintiff, on which judgment 
was entered, from which the defendant has appealed. 

The testimony shows, and the court found, that the respondent was engaged 
as a car repairer for the Northern Pacific Railway Company at Bellingham, and 
while thus engaged on December 27, 1925, the policy being in force at that time, 
“he attempted to lift a heavy wedge into place upon an engine on which he was 
working, and while so doing he fell, causing said wedge to fall forward and upon 
him, and causing his head, neck, back, and body generally to be thrown back- 
ward against a rod fastened between the rails of the track on which the engine 
was standing, and in such a manner that his limbs were caused to be spread out 
and in such a manner that he was injured,” etc. A monthly indemnity was paid 
by the appellant, commencing as of the date of January 12, 1926, to and including 
the claim of September 12, 1926, for loss occasioned by the injuries. Monthly 
claims after September by the respondent not being paid resulted in the commence- 
ment of this action. 

[1] Two defenses are presented to the action. The first one is that, because 
the respondent continued to work for the railway company as a car repairer until 
January 11, 15 days after he was hurt, he does not come within the terms of the 
policy, which covers only injuries that “shall independently of any and all other 
causes, immediately, totally and continuously disable the insured,” Counsel for 
the appellant admits in his brief that there is no question but that there is evidence 
in the case sufficient to support the finding that the respondent is permanently 
disabled. The court’s finding in that respect is supported in our opinion by a very 
clear preponderance of the evidence, as is its other finding that such disability was 
caused by the accidental violent injuries to the respondent occurring on Decem- 
ber 27, 1925. 

More precisely, appellant’s argument is that the disability did not occur suf- 
ficiently quickly after the accident to answer to the term “immediately,” used in 
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the policy. The case of Laventhal v. Fidelity & Casualty Co., 9 Cal. App. 275, 
98 P. 1075, is cited and relied on by the appellant. That was a case in which 
the insured was injured on a railroad train, by being bruised in the abdomen by 
coming in contact with a suitcase. Thereafter he went to his place of business and 
attended to his duties for 20 days. The court said that the language of the pol- 
icy was plain, and that any one could at once see that the plaintiff was not im- 
mediately disabled and prevented from performing the duties pertaining to his 
occupation. Other cases relied on by the appellant are Masonic Protective Ass’n 
v. Farrar, 73 Ind. App. 19, 126 N. E. 435, where a locomotive engineer continued 
to fully perform his work for over 3 weeks after being iniured; Letherer v. U. 
S. Health & Accident Ins. Co., 145 Mich. 310, 108 N. W. 491, where the plaintiff, 
employed in running a cider mill, firing and running the engine and doing other 
work about the mill, continued to perform that same work for a week, and upon 
leaving that employer performed manual labor for others; and Mullins v. Ma- 
sonic Protective Ass’n, 181 Mo. App. 394, 168 S. W. 843, 844, where one was in- 
jured trying to get on a moving car and in which the court said: “He continued 
at his work several days. Then something appeared to affect him sericusly: just 
what it was was a matter of uncertainty.” In this case last cited the court further 
said: “The word ‘immediate’ should not be said to mean instantaneous, yet it has 
a meaning applied to time which limits that time, and several days labor at one’s 
usual avocation before total disability ensues is certainly beyond the limit.” 


It is to be noticed that the court speaks of “several days labor at one’s usual 
avocation before total disability ensues.” But let us see how these cases differ 
from the present one in essential particulars. Here the respondent, as he testt- 
fied, was hurt on Sunday afternoon, and quit work that day, very shortly after 
finishing that particular piece of work; that from then on until January 11, when 
he quit work for good, he grew worse and could hardly step on his right leg; 
that he went down every day, except two, and tried to work, but could not do the 
kind of work he had been doing, and that the two days referred to he was com- 
pelled to remain in bed on account of his injuries; that during the 15 days his 
head ached and his nose bled if he bent over. and that he could not lift anything. 
His wife testified that the day he was hurt he came home and complained of his 
back and groin; he went to work evéry day except two, and on coming home would 
at once go to bed, where she would treat him by the application of hot water bags. 
The foreman of the shop or roundhouse where the accident happened testified 
that the respondent complained on the same day and shortly after having been 
hurt, and that from then on he grew worse; that while he came to .work he was 
in pain and was given light work to do. On cross-examination the foreman was 
asked, “Was he able to work?” to which he answered, “Oh, no; not to perform 
his regular duties.” None of this testimony was disputed or denied. Here the 
insured gave notice of his injury at once to the foreman, He was injured, and 
grew gradually worse, being unable thereafter to perform all or any of his usual 
duties. The appellant company was apprised of the accidental injuries, and regu- 
larly and promptly made some eight monthly payments thereon according to the 
terms of the policy. 


A great many cases upon this subject, written since the case of Williams v. 
Preferred Mut. Acc. Ass’n, 91 Ga. 698, 17 S. E. 982, refer to and approve that 
case. Indeed, it appears to be quite a leading case. It was cited and quoted in 
our recent case of Lewis v. Preferred Accident Ins. Co.’of New York (Wash.) 
275 P. 707, 708. In the quotation from the Georgia case, it appears that court, 
in defining the word “immediately,” as used in these policies, laid down the rule 
which we think is applicable to the particular facts in the present case, as fol- 
lows: “It would, perhaps, be going too far to say that in a policy like the present 
this word means precisely the same thing as ‘instantly’ or ‘momentarily,’ but it 
necessarily implies that the injury must be such that the insured cannot proceed 
regularly and in due course with his occupation; that he cannot go on with his 
work or business as if he had received no injury, and then, upon becoming worse, 
cease the transaction of his business or labor, and hold the company responsible 
for the loss of his time.” ; 


Here the insured did not proceed regularly and in due course with his occu- 
pation; he did not go on with his work as if he had received no injury, but 
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promptly commenced to fail as a direct result of the injuries he received. The 
Lewis Case also contains a quotation from Rorabaugh v. Great Eastern Casualty 
Co., 117 Wash. 7, 200 P. 587, to the effect that a disability occurring within three 
days of the injury was within the fair meaning and construction of the words “from 
the date of the accident.” In this connection, it may be stated that the words “from 
the date of the accident,” as defining or expressing a limitation of time, are con- 
strued with more certainty favorably to the insurer than the word “immediately.” 
Lewis v. Preferred Accident Ins. Co. of New York, supra; Martin v. Travelers’ 
Ins. Co., 310 Mo. 411, 276 S. W. 380, 41 A. L. R. 1372. Still further it was said 
in the Lewis Case: “It is undoubtedly true that, if the bodily injury results sub- 
stantially from the date of the accident, the requirement of the policy is satisfied.” 
See, also, to the same effect, 1 C. J. p. 468, § 178, That is what occurred in the 
present case, which in our opinion defeats the first defense set up by the appellant 
in this case. 

[2] The policy in suit provides: “The association will not pay more than one 
class or kind of indemnity on account of any one accident, except as herein pro- 
vided, or any illness indemnity during the time for which any accident indemnity is 
claimed or paid.” Whereupon the second defense is interposed, that the respon- 
dent cannot prevail in his present claim for accident indemnity, because he ac- 
cepted illness benefits under the policy. It is not claimed by the appellant, as we 
understand, that the respondent has either claimed or accepted both kinds of bene- 
fits for any given time, and in our opinion the record in this case very clearly 
shows that he has never intended to claim, nor actually received, any illness bene- 
fits. It appears that application forms provided by the appellant for monthly ac- 
cident indemnity were on white paper, while those for illness indemnity were on 
yellow paper. In this case the first two reports were made out on the white sheets, 
the other six on the yellow ones; and while it is true that in some of those upon 
the yellow sheets there were statements which, considered alone, lend support to 
the contention that they were applications for illness indemnity, yet upon the 
whole record, and upon a consitleration of all of the language in each of said re- 
ports or applications, we are entirely satisfied, as was the trial court, that the ap- 
pellant was in no way misled or prejudiced; that the respondent intended each and 
all of said applications and reports as applications for payment on account of the 
accident that he received on December 27. The respondent had reported the ac- 
cident shortly after it happened, and made out two monthly claims accordingly 
for accident indemnity on forms for that purpose, and they were paid promptly. 
The other six claims or reports were made out on the yellow sheets, it is true; 
but they were the forms furnished to the respondent from month to month by 
the appellant. Those on the yellow sheets, as made out, were to some extent in- 
artificially prepared; but, as already stated, considering all of the language in 
each, the history and nature of the sickness, and the claims made by the respon- 
dent, it is plain that he was claiming accident indemnity only, and that payments 
that were made were made as such. That these were intended as claims arising 
in regular way from month to month out of the same accident, and that the ap- 


pellant so understood it, and made payments accordingly, we think cannot be ser- 
iously disputed. 


Affirmed. 
Fullerton, Holcomb, Tolman, and Beals, JJ., concur. 
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AUTOMOBILE 


BILLER et al. v. MEYER. 
Circuit Court of Appeals, Seventh Circuit. May 20, 1929. 
No. 4138. 
33 Federal Reporter (2d) 440. 

1. AUTOMOBILES—EVIDENCE THAT PARKED AUTOMOBILE ON 
STREET WHERE THERE WAS CONSIDERABLE GRADE STARTED 
DOWN STREET AND STRUCK PLAINTIFF MADE CASE FOR JURY 
UNDER RES IPSA LOQUITUR DOCTRINE. 

Evidence that automobile parked on street where there was considerable grade 
started down street and struck and injured plaintiff held sufficient to make question 
for jury under doctrine of res ipsa loquitur. 

(For other cases, see Insurance, Dec. Dig. 245[17].) 


2. COURTS—DECISIONS OF STATE SUPREME COURT CONSTRUING 
STATE STATUTE, THOUGH NOT CONCLUSIVE, ARE ENTITLED 
TO MUCH WEIGHT. 


Decisions of state Supreme Court construing state statute, though not con- 
clusive in federal court, are entitled to much weight. 


(For other cases, see Courts, Dec. Dig. 366[1].) 


3. INSURANCE—STATUTE MAKING AUTOMOBILE LIABILITY _IN- 
SURER LIABLE FOR INJURY TO PERSON OR PROPERTY HELD 
AUTHORIZED (Wis. St. 1927, § 85.25). 

Wis. St. 1927, § 85.25, making automobile liability insurer liable to persons 
entitled to recover for death or injury to person or property caused by negligent 
operation, maintenance, use, or defective construction of motor vehicles, /eld 
authorized. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


4, COURTS—CONSTRUCTION OF WORDS IN STATUTE RELATING TO 
AUTOMOBILE LIABILITY INSURERS, AS GIVEN BY STATE SU- 
PREME COURT, HELD BINDING ON FEDERAL COURT (Wis. St. 
1927, § 85.25). 

In construing Wis. St. 1927, § 85.25, making automobile liability insurers 
liable to persons entitled to recover for death of person or for injury to person 
or property, caused by negligent operation, maintenance, use, or defective con- 
struction of motor vehicles, construction of words “liability” and “insurer,” as 
given by state Supreme Court, was binding upon federal court. 

(For other cases, see Courts, Dec. Dig. § 366[15].) 


5. INSURANCE—LIABILITY INSURER OF OWNER WHOSE AUTO- 

MOBILE CAUSED INJURIES HELD PROPER PARTY DEFENDANT 

IN SUIT THEREFOR, WHETHER INSURANCE WAS EVIDENCED 

BY INDEMNITY OR SO-CALLED STRAIGHT LIABILITY POLICY 

(Wis. St. 1927, § 85.25). 

Under Wis. St. 1927, § 85.25, in suit against owner for injuries caused by 
automobile, liability insurer held proper party defendant, which could be sued 
directly for liability created by owner, whether its insurance was evidenced by 
an indemnity policy, or by a so-called straight liability policy. 

(For other cases, see Insurance, Dec. Dig. § 591%.) 

Appeal from the District Court of the United States for the Eastern District 
of Wisconsin. 

Action by Otto Meyer against Saul E. Biller and another. From the judg- 
ment, the Inter-State Exchange appeals. Affirmed. 

Eugene L. McIntyre, of Milwaukee, Wis., for appellant. 

William J. Morgan, of Milwaukee, Wis., and Paul MacGuffin, of Waukegan, 
Ill., for appellee. 

Before Evans and Page, Circuit Judges, and Wham, District Judge. 

Evan A. Evans, Circuit Judge. Appellee brought this action to recover dam- 
ages for injuries by him received through the alleged negligence of the defendant 
Biller. The verdict and judgment went to appellee, and this appeal followed. 

The errors assigned relate to rulings on evidence and instructions to the jury. 
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It is also argued that appellant, Inter-State Exchange, was not a proper party 
defendant, nor should judgment have been rendered against it. 

[1] Motion to Direct a Verdict. An examination of the evidence convinces 
us that the motion to direct a verdict was properly denied. Only a brief statement 
of facts will be attempted. Defendant Biller parked his car one morning in front 
of a restaurant on the south side of Wisconsin avenue, Milwaukee, Wis., a short 
distance from Seventh street. Between Seventh and Eighth streets there was a 
considerable grade. Shortly after Biller entered the restaurant the car started 
down the street and struck and injured the plaintiff. Biller testified to precautions 
by him taken when he left the car which, if true, would have absolved him from 
all charge of negligence. On the other hand, it appears that very shortly after 
he left the car it started down the street, gaining momentum as it traveled, which 
fact contradicted Biller’s testimony respecting the setting of brakes and “putting 
the gear in reverse.” Had the brakes been set the car would have remained where 
it was stopped. The action of the car leaves little room for doubt as to the facts. 
The case called for the application of the doctrinee of res ipsa loquitur. Hughes 
y. Reentschler Floral Co., 193 Wis. 49, 213, N. W. 625. 

Damages. The court charged the jury: 

“I will leave it to the jury to determine * * * whether you will find that there 
was a permanent injury of the plaintiff * * * You should not conjecture merely 
that anybody undergoing the experience which plaintiff here undoubtedly did, might 
suffer indefinitely. It is a question of reasonable certainty and you should not 
award anything for permanent injury unless you are satisfied that it is certain.” 

Appellants could not, and do not, complain of this charge as such. Their 
criticism is directed to the lack of evidence to support any allowance for per- 
manent injury. Our study of the evidence bearing on this issue leads us to a 
contrary view. We therefore reject this assignment of error. 

Joinder of Insurance Company as Party. Section 85.25, Wisconsin Statutes, 
reads: 

“Any bond or policy of insurance covering liability to others by reason of the 
operation of a motor vehicle shall be deemed and construed to contain the follow- 
ing conditions: That the insurer shall be liable to the persons entitled to recover 
for the death of any person, or for injury to person or property, caused by the 
negligent operation, maintenance, use or defective construction of the vehicle 
described therein, such liability not to exceed the amount named in said bond or 
policy.” 

This statute has been before the Wisconsin Supreme Court for construction 
on several occasions. Morgan v. Hunt, 196 Wis. 298, 220 N. W. 224; Ducommun 
v. Inter-State Exchange, 193 Wis. 179, 212 N. W. 289, 214 N. W. 616; Barteck 
v. Rotter (Wis.) 222 N. W. 221; Bro. v. Standard Accident Insurance Co., 194 
Wis. 293, 215 N. W. 431; Fanslau v. Federal Mut. Auto. Ins. Co., 194 Wis. 8, 215 
N. W. 589. 

[2-5] These decisions, though not conclusive on all questions presented, are 
entitled to much weight. From our study of them and the statute itself we 
conclude that the Wisconsin Legislature was well within its powers when it legis- 
lated upon this field of insurance activity; that section 85.25 is a standard policy 
provision applicable to automobile liability insurance contrats; that the construc- 
tion of the words “liability’ and “insurer” as given by the Supreme Court of 
Wisconsin is binding upon us; that appellant, Inter-State Exchange, was an 
insurer within the meaning of this statute; that it was a proper party defendant 
in this suit; that it could be sued directly for a liability created by the operator 
of the automobile; that it was liable in such direct action whether its insurance 
was evidenced by an indemnity policy or by a so-called straight liability policy. 

The judgment is affirmed. 

NATIONAL UNION INDEMNITY CO. v. STANDARD ACC. CO. OF 

DETROIT et al. (No. 100.) 
Supreme Court of Arkansas. Sept. 23, 1929. 
20 Southwestern Reporter (2d) 125. 
1. INSURANCE— EVIDENCE HELD TO SUSTAIN FINDING THAT AC- 
CIDENT' POLICY HAD BEEN CANCELED BEFORE ACCIDENT. 
In action by insurance company against another insurance company for 
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amount paid by plaintiff company to one for damage to his car by negligence of 

another, whom plaintiff company claimed was insured by defendant company, 

where Railroad Commission had demanded of insured that he take down acci- 

dent insurance policy, and local agent indorsed on policy ‘ ‘Canceled 6—29—27,” 

and company refunded premium for expired term as of that date, evidence held 

to sustain finding that policy had been canceled before accident on July 18, 1927. 
(For other cases, see Insurance, Dec. Dig. § 235.) 


2. INSURANCE—WHERE INSURED DIRECTED LOCAL AGENT TO CAN- 
CEL POLICY, AND OBTAIN POLICY WITH ANOTHER COMPANY 
COMPLYING WITH STATUTORY REQUIREMENTS, HELD, CAN- 
CELLATION WAS UNCONDITIONAL (Acts 1927, p. 257, No. 99). 
Where Railroad Commission demanded that insurance policy be taken down 

and another substituted, complying with Acts 1927, p. 257, No. 99, and insured 

directed agent to collect unearned premium from company and apply it on pre- 
mium in another company, and local agent sent policy to home office and had 
company refund premium, such cancellation held not conditional on insured 
securing another policy. 

(For other cases, see Insurance, Dec. Dig. § 232.) 


3. INSURANCE—GENERALLY, INSURANCE COMPANY MAY CANCEL 
POLICY ONLY ON COMPLIANCE WITH PROVISIONS OF POLICY 
AND ON REFUNDING UNEARNED PREMIUM. 

General, insurance company may cancel policy only on compliance with 
provisions of policy relating thereto and by refunding unearned premium prior 
to cancellation. 


(For other cases, see Insurance, Dec. Dig. §§ 228, 230.) 


4. INSURANCE—GENERALLY, PARTIES TO INSURANCE POLICY MAY 
AGREE TO CANCEL AT’ ANY TIME, WITH OR WITHOUT ACTUAL 
REFUND OF UNEARNED PREMIUM. 

Generally, insurance company and insured may agree to cancellation of 
policy at any time, with or without actual refund of unearned premium, as pay- 
ment or tender of unearned premium, may be waived by insured, by agreement 
to cancel and voluntary surrender of.policy for cancellation. 

(For other cases, see Insurance, Dec. Dig. § 246.) 

5. INSURANCE—PUBLIC INTEREST’ WAS NOT INVOLVED IN KEEPING 
INSURANCE POLICY TAKEN DOWN BY ORDER OF RAILROAD 
——- IN FORCE UNTIL ANOTHER HAD BEEN SUBSTI- 

UTED 

Where Railroad Commission demanded policy to be taken down and another 
complying with statutes substituted, public interest was not involved in keeping 
first alive until other was substituted. 

(For other cases, see Insurance, Dec. Dig. § 228.) 


Appeal from Craighead Chancery Court; J. M. Futrell, Chancellor. 

Suit by the National Union Indemnity ‘Company against the Standard Ac- 
cident Comp: any of Detroit and another. From an order dismissing the complaint 
as against the named defendant, plaintiff appeals. Affirmed. 

Chas. D: Frierson, of Jonesboro, for appellant. 

Moore, Gray & Burrow, of Little Rock, for appellee. 


McHaney, J. Appellant issued to one Laird a policy of accident insurance 
covering, among other things, damages done to his Stutz automobile by another 
through collision, which policy was in force on July 18, 1927. On that date 
appellee Browning negligently ran into the car of Laird, damaging it to the ex- 
tent of $2,800, which amount appellant paid to Laird, taking from him at the 
time (October 6, 1927) a release, assignment, and agreement for subrogation. It 
thereafter instituted this action to recover from both appellees the amount paid 
Laird with interest. The recovery sought against appellee Standard Accident 
Insurance Company of Detroit, hereafter called the appellee, since Browning has 
no interest in the appeal, a default having been taken against him, is based on 
the ground that it and certain associate companies had issued a policy of auto- 
mobile insurance to Browning, indemnifying him against loss imposed by law 
upon him for property damage resulting from accident for an amount not to 
excced $1,000. 
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The case was submitted on the following stipulation: 

“(1) The insurance policy sued upon is No. A. P. L. 656725 and was issued 
to be effective from noon, October 14, 1926, to noon, October 14, 1927. The said 
policy, or a true copy thereof, may be attached to and become a part of this 
stipulation. 

“(2) Said policy was deposited with the Railroad Commission of the state 
of Arkansas pursuant to law and the commission’s rules. 

“(3) Under Act No. 99 of the General Assembly of Arkansas at the 1927 
session, approved March 4, 1927, a certain additional indorsement was required, 
and the Standard Accident Insurance Company, after considerable correspon- 
dence with the Railroad Commission, and with D. J. Browning, and with its local 
1epresentative at Jonesboro, and others, refused to place such indorsement upon 
the policy. 

“(4) Thereafter the Railroad Commission demanded of D. J. Browning 
that he take down the policy of the Standard Accident Insurance Company and 
deposit in its stead a policy with some other company complying with said act 
of the General Assembly. 

“(5) Thereupon Browning requested Pierre Latourette, the local agent of 
the Standard Company, to write the Railroad Commission and ask for the re- 
turn of the said policy, with the understanding between Browning and the said 
local agent of the Standard Accident Insurance Company that later the policy 
would be canceled, and that Browning would be refunded the unearned premium 
thereon. 

“(6) The Railroad Commission mailed the policy to the local agent of the 
Standard Accident Insurance Company at Jonesboro, and it was received a few 
days prior to June 29, 1927, and on the day that Browning and the local agent of 
the Standard Company discussed the matter, and agreed to cancel the policy, 
and that said local agent would take up by correspondence with the insurance 
company the question as to what basis of refund of unearned premium would be 
made by the company, whether the refund should be estimated at the pro rata 
rate or the short term rate. 

“(7) On said June 29, 1927, the local agent of the Standard Company, with 
Browning’s consent, indorsed on the back of the policy, ‘Canceled 6—29—27.’ On 
said day the policy was mailed by the local agent to the general agent of the 
defendant company at Little Rock, with a letter requesting that the local agent 
be directed on what basis the unearned premium should be refunded. On receipt 
of that letter and policy, the general agent forwarded the policy to the home office 
of the company at Detroit, with a letter requesting instructions on what basis 
the unearned premium should be refunded. 


“(8) On July 2, 1927, the letter and policy reached the home office, and on 
July 6th the home offiee wrote the general agent a letter directing that the un- 
earned premium be refunded on the basis of charging for the time the policy 
had been in force up to June 29, 1927, at the regular rate, and deducting that 
amount from the amount paid, the difference being the amount which should be 
refunded to Browning. The home office made the calculation and sent the 
general agent its check for the amount which should thus be refunded. The 
general agent received the letter and check about July 10th, and wrote the 
local representative at Jonesboro, inclosing the check in the sum of $73.25, and 
directing that the refund of unearned premium be made on the basis of charging 
at the pro rata rate, as if the policy had been canceled under its terms on a pro 
rata basis, and that letter and check were received by the local agent, Latourette, 
at Jonesboro, on July 18, 1927. The return premium was figured by charging the 
pro rata rate on the policy to June 29, 1927. 


“(9) On July 3, 1927, D. J. Browning filled out an application to New Amster- 
dam Casualty Company for a policy of liability insurance to take the place with 
the Railroad Commission of the policy of Standard Accident Insurance Com- 
pany referred to above. Latourette was not the local agent for New Amsterdam 
Casualty Company, but was told by Mr. E. L. Dyer, state agent of that com- 
pany, that if he would submit the application on blanks sent Latourette by Dyer, 
Dyer would submit the same to the New Amsterdam Company and see if they 
would issue the policy. 


“(10) Such application was made to P. M. Latourette, an insurance agent or 
broker, at Jonesboro, he being the same person who acted as local agent for the 
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Standard Accident Insurance Company, and who had taken the application of 
Browning and procured the policy in that company in October, 1926. Latourette 
acts as agent for a number of insurance companies writing different kinds of 
insurance, he taking the applications and procuring the policies. 

“(11) At the time Browning applied through Latourette for the policy to be 
issued by the New Amsterdam Casualty Company said Latourette was directed 
by Browning to take charge of the amount which would be due him as a refund 
of the unearned premium from the Standard Accident Insurance Company on 
the policy in that company previously referred to, and to credit the amount on 
the premium which would become due the New Amsterdam Casualty Company, 
if and when that company should issue him an insurance policy. 

“(12) Said Latourette received a check for return premium due Browning 
from the Standard Accident Insurance Company on July 18, 1927, and on July 
23, 1927, Latourette gave Browning credit on his books for the amount of the 
unearned premium due Browning from the Standard Company. The policy in 
the New Amsterdam Casualty Company was issued on July 25, 1927. 

“(13) The accident out of which this suit grew occurred on July 18, 1927.” 

The depositions of two employés of appellee were also submitted to the court, 
together with certain correspondence, relating to its refusal to indorse its policy, 
as demanded by the Railroad Commission, so as to make it a statutory policy, to 
the matter of cancellation, and the amount of return premium due Browning for 
the unexpired term. The court entered a default judgment against Browning 
for $2,800, hut, as to appellee, found that its policy had been canceled prior to 
the accident, and dismissed the complaint for want of equity. This latte 


r action 
of the court is challenged by this appeal. 


[1,2] As eppellant says, the sole question to be determined is whether the 
policy issued by 2 to Browning had been effectually canceled prior to the 
accident on July 18, 1927, so as to terminate its liability thereunder. We agree 
with the trial court that it had, and that the cancellation became effective June 
29, 1927, 19 days before the accident. Appellant’s counsel says that this cancella- 
tion was conditioned upon Latourette’s securing Browning another policy in the 
New Amsterdam Company, and that, therefore, the cancellation did not become 
cffective until such a policy was secured. 

We do not so understand the agreed statement of facts. The Railroad Com- 
mission demanded that this policy be taken down and another be substituted, 
complying with Act 99 of 1927, and, at Browning’s request, Latourette wrote the 
commission for the policy, which was sent to him, and on June 29th they agreed 
that it shouJd be canceled, so indorsed it, and sent it to the general agent in 
Little Rock, requesting to be advised as to basis of refund, whether short term 
or pro rata. The home office, on request, advised the settlement would be made 
on a pro rata basis, which was the more favorable to Browning. Now, Browning 
desired other insurance, and an application was made to the New Amsterdam 
Company through Latourette, not as agent for said company (which he was not), 
but as agent for Browning, who directed him to collect the unearned premium 
from appellee and apply it so far as it would go on the premium in the other 
company. There was no provision making the cancellation of the policy issued 
by appellee dependent on securing other insurance. There was no agreement by 
Latourette binding him to obtain other insurance, but only to try to place the 
liability with another company. Under such conditions, it cannot be said that 
the cancellation was conditional, and the case of Attna Insurance Co. v. Rosen- 
berg, 62 Ark. 507, 36 S. W. 908, has no application. 


[3,4] The general rule is that an insurance company may cancel a policy only 
on compliance with the provisions of the policy relating thereto, and then only 
by refunding the unearned premium prior to cancellation. Southern Ins. Co. v. 
Williams, 62 Ark. 382, 35 S. W. 1101. But it is also the general rule that the 
parties may agree to a cancellation at any time, with or without an actual refund 
of unearned premium. Payment or tender of the unearned premium may be 
waived by the insured, by agreement to cancel and voluntary surrender of the 
pol'cy for cancellation. Cooley’s Briefs on Insurance (2d Ed.) vol. 5, pp. 4604, 
4615. In 14R.C. L. p. 1012, it is said: “The right of the insured to the return of 
the premium as a condition precedent to a cancellation may be waived, and is 
waived when the validity of the cancellation is acquiesced in by the insured, as 
by his voluntary and unconditional surrender of the policy upon receiving the 


¢ 
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notice of cancellation.” See, also, cases cited in note to above text, and Buckley 
vy. Citizens’ Ins. Co. of Missouri, 188 N. Y. 399, 81 N. E. 165, 13 L. R. A. (N. S.) 
889, and note. But here appellee did not request cancellation, nor give notice, and 
canceled only at request of insured, because he desired to continue operating cars 
for hire in compliance with law. 

[5] Neither is any public interest involved, as the Railroad Commission, the 
agency established by law representing the public interest, demanded that this 
policy be taken down and another complying with the statute substituted. It may 
be that the commission could have prevented Browning from operating his 
cars for hire during the interim between the surrender of the policy in question 
and the receipt of another in due form, a question not decided; but it could not 
compl appellee to change the conditions of its policy in compliance with an act 
passed subsequent to the date of issue, nor to assume other or different obliga- 
tions. So it requested the policy to be withdrawn. 

Other questions are argued by appellant, but we find it unnecessary to discuss 
them. The decree of the court was correct, and is affirmed. 


DALY v. EMPLOYERS’ LIABILITY ASSUR. CORPORATION, Limited, et al. 
(two cases). 
GROGAN v. SAME. 
Supreme Judicial Court of Massachusetts. Berkshire. Oct. 3, 1929. 
168 Northeastern Reporter 111. 

1. INSURANCE—STATEMENT TO INSURED THAT HIS UNWILLING- 
NESS TO ATTEND TRIAL WAS VIOLATION OF POLICY HELD NOT 
DISCLAIMER OF INSURER’S DUTY TO DEFEND OR NOTICE OF 
INTENTION NOT TO WAIVE DEFENSE. 

Statement by automobile insurer to insured, before or during trial of suit 
against insured, that insured’s unwillingness to attend was violation of terms of 
policy requiring insured to aid in defending actions, held not in substance or effect 
disclaimer of whole responsibility for continuing in sole control of defense, or 
notice that it did not thereby intend to waive defense to liability under policy. 

(For other cases, see Insurance, Dec. Dig. § 388[5].) 


2. INSURANCE—INSURER, HAVING UNDERTAKEN TO REPRESENT 
INSURED IN ACTIONS COVERED BY POLICY. IS BOUND TO 
CONTINUE REPRESENTATION UNTIL NOTICE TO CONTRARY. 
In absence of notice to contrary, insured has right to expect that insurer, 

having undertaken to represent him in actions for liabilities covered by policy, 

would continue representation until notice of its withdrawal or change in capacity 
in which it was acting in matter was given. 
(For other cases, see Insurance, Dec, Dig. § 388[5].) 


3. INSURANCE—AUTOMORILE INSURER ASSERTING BREACH .OF 
CONDITION ONLY AFTER UNFAVORABLE TERMINATION OF 
SUITS HELD ESTOPPED TO DISCLAIM LIABILITY (G. L. c. 175, 
§§ 112, 113). 

Where insurer, proceeded against under G. L. c. 175, §§ 112, 113, by insured’s 
judgment creditors to obtain application of insurance to satisfaction of judgments, 
knew all facts at trial upon which it subsequently relied to establish breach of 
condition in policy requiring insured to aid in defending suits, and did not then 
disclaim liability, but proceeded with insured’s defense until after unfavorable ver- 
dicts and motions for new trial filed, and did not suggest at any time that insured 
take measures to protect his own interest, insurer was estopped from disclaiming 
liability because of breach of condition in policy. 

(For other cases, see Insurance, Dec, Dig. § 388[5].) 

Appeal from Superior Court, Berkshire County; Burns, Judge. 

Separate bills in equity by Mary Daly, by Mary E. Daly, and by John W. 
Grogan, against the Employers’ Liability Assurance Corporation, Limited, and 
another. Decrees for plaintiffs, and defendants appeal. Affirmed. 

F. M. Myers, of Pittsfield, for appellants. 

M. B. Warner, of Pittsfield, for appellees. 

Sanperson, J. These are three bills in equity brought under G. L. c. 175, 
§§ 112, 113, by the holders of judgments against Louis L. Destremps in actions at 


“ 
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law for damages sustained by reason of the negligent operation of an automobile, 
to obtain the applicaticn of the amount due under an insurance policy held by 
Destremps to the satisfaction of the judgments. The issuance of the insurance 
policy by the defendant Employers’ Liability Assurance Corporation, Ltd., was 
admitted. The principal ground of defence was that the assured failed to perform 
a condition of the policy in the following terms: “The Assured, when requested 
by the Corporation, shall aid in effecting settlements, in securing evidence and the 
attendance of witnesses, in defending suits, and in prosecuting appeals, and shall 
at all times render to the Corporation all co-operation and assistance in the 
Assured’s power.” The material evidence upon which the suits were heard in the 
Superior Court is reported. 

The judge found that the assured did not cooperate with the insurer in 
defending the actions in accordance with the foregoing condition of the policy, 
but ruled that the insurer in electing to stay in the cases and proceed to trial “is 
estopped from disclaiming liability,” and ordered the entry of a decree that the 
insurer pay the plaintiff in each case the amount of his or her judgment with 
interest from the date of the entry of judgment. 

Shortly after the accident in which the plaintiffs were injured the assured 
accompanied a representative of the insurer to the scene of the accident and fur- 
nished him with a statement of facts concerning its occurrence. The assured then 
went away from Pittsfield leaving no address with the insurer, and thereafter 
the insurer had difficulty in locating him. Between July, 1926, and April 16, 1928, 
he had four different addresses, none of which was furnished by him to the insurer 

or its representative. On April 14, 1928, the insurer found him in New York 
City and advised him that his cases would be reached on April 16 and asked him 
to be in Pittsfield on that day. He replied that he could not come because of 
business and did not know when he could come, and stated to a representative 
of the insurer on the morning of the 16th, tat he could not come to Pittsfield, 
that his employer would not let him leave. At that time he was told that his 
unwillingness to attend violated the terms of his policy. The judge found that 
he could have left New York on the 15th or 16th and have arrived in Pittsfield 
in time to testify. When the cases were reached in the forenoon of the 16th 
counsel for the insurer made oral motions for a continuance because of the absence 
of the assured; these motions were denied. Thereupon the trial proceeded until 
its conclusion on the next day. Counsel for the insurer, defending the actions 
on behalf of the assured, offered as a witness one of the occupants of the automo- 
bile of the assured at the time of the accident. After the verdicts the insurer 
by its counsel of record acting for the assured filed motions for new trial and 
on the same day notified the assured that it disclaimed liability and would with- 
draw from the cases on a specified date: and upon that date counsel withdrew 
from the cases. Until this time no personal counsel for the assured had been in 
the cases. Superior Court Rule 24 requires a party who desires a continuance 
grounded on want of material testimony to file an affidavit stating among other 
things the particular testimony which the witness is expected to give. It does 
ae what action the court would have taken if such affidavit had been 
made. 

[1] It appears from the facts found that the insurer had notice when the 
cases went to trial that the assured could not or would not come to court at that 
time, and it knew all facts upon which it now relies to establish a breach of the 
conditions of the policy. It did not then notify the assured that it disclaimed 
any liability under the policy or that by continuing in the cases it would not waive 
its defences to any action on the policy, but it elected to proceed with the defence 
of the cases in behalf of the assured and waited until unfavorable verdicts had 
been returned and its counsel had filed motions for new trial before it withdrew 
from the cases. The statement to the assured before or during the trial that 
his unwillingness to attend was a violation of the terms of the policy was not 
in substance or effect a disclaimer of full responsibility for continuing in sole 
control of the defence or a notice that it did not thereby intend to waive any 
defence to its liability under the policy. 

[2] In the absence of any notice to the contrary, the assured had a right to 
expect that the insurer which had undertaken to represent him in the actions would 
continue that representation until some notice should be given of its withdrawal 
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or of a change in the capacity in which it was acting in the matter. It is assmued 
that the plaintiffs have no greater rights under the policy than the assured would 
have. Lorando v. Gethro, 228 Mass. 181, 117 N. E. 185, 1 A. L. R. 1374; McMahon 
v. Pearlman, 242 Mass. 367, 370, 136 N. E. 154; Cogliano v. Ferguson, 245 Mass. 
364, 368, 139 N. E. 527. 

[3] In our opinion, as the insurer continued to conduct the cases for the 
assured under the circumstances disclosed without suggesting that the assured 
should engage personal counsel or otherwise take measures to protect his own 
interest in the cases, it cannot now be heard to say that the failure of the assured 
to attend as a witness relieves it from liability under the policy. Francis v. 
London Guarantee &. Accident Co., 100 Vt. 425, 430, 138 A. 780; Miller v. Union 
Indemnity Co., 209 App. Div. 455, 204 N. Y. S. 730; Tozer v. Ocean Accident & 
Guarantee Corp., Ltd., 94 Minn, 478, 103 N. W. 509; Patterson v. Adan, 119 
Minn. 308, 138 N. -W. 281, 48 L. R. A. (N. S.) 184. In Lunt v. Aétna Life Ins. 
Co., 261 Mass. 469, 472, 473, 159 N. E. 461, 463, the court said: “It has been held 
that where an insurance company takes control of the proceedings in an action 
brought against the assured, it is thereby estopped to say that the liability claimed 
is not within the terms of the contract.” In that case, however, counsel for the 
assured participating in the trial could have protected all of his legal rights and 
for that reason the rule quoted was not applied, No error appears in the refusal 
of the judge to give the requests inconsistent with his findings and rulings. 

Decrees affirmed with costs. 


LEE v. HAMILTON FIRE INS. CO. 
Court of Appeals of New York. July 11, 1929. 
167 Northeastern Reporter 426. 
1. INSURANCE—VALUATION IN “VALUED POLICY” IS CONCLUSIVE 

ON PARTIES. 

A “valued policy” of fire insurance is one in which words “valued at” appear, 
and amount at which property insured is “valued at” definitely fixes liability of 
insurer, and is conclusive on parties. 

(For other cases, see Insurance, Dec. Dig. § 500.) 


2. INSURANCE—FIRE POLICY FIXING AMOUNT AT WHICH MOTOR- 
TRUCK WAS INSURED OR VALUED AT HELD “VALUED POLICY.” 
Fire insurance policy on motortruck fixing specified amount at which property 

was insured or valued at was a technical “valued policy.” 
(For other cases, see Insurance, Dec. Dig. § 500.) 


3. INSURANCE—AMOUNT RECOVERABLE FOR TOTAL LOSS UNDER 
VALUED FIRE POLICY IS AMOUNT OF POLICY, REGARDLESS OF 
DEPRECIATION OR OTHER ELEMENTS ENTERING INTO MARKET 
VALUE. 

In case of a total loss under a valued fire policy, amount to be recovered is 
amount of policy without regard to depreciation or other clements entering into 
market value of property at time of loss. 

(For other cases, see Insurance, Dec. Dig. § 500.) 

4. INSURANCE—APPRAISAL CLAUSE IN VALUED POLICY IS INOP- 
ERATIVE IN CASE OF TOTAL LOSS. 

The appraisal clause in a valued policy is inoperative when there is a total loss. 

(For other cases, see Insurance, Dec. Dig. § 567.) 

5. INSURANCE—CONSENT TO APPRAISAL DOES NOT WAIVE CLAIM 
TO TOTAL LOSS UNDER VALUED FIRE POLICY. 

Consent to an appraisal does not constitute a waiver of claim to a total loss 
under valued policy of fire insurance. 

(For other cases, see Insurance, Dec. Dig. 569.) 


6. INSURANCE—APPRAISAL CLAUSE IN VALUED FIRE POLICY DOES 
NOT PERMIT APPRAISERS TO DETERMINE WHETHER LOSS WAS 
TOTAL. 


An appraisal clause in valued policy of fire insurance does not permit apprais- 
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ers to determine whether loss was in fact total, since an appraisal is to determine 
amount of damage only. 


(For other cases, see Insurance, Dec. Dig. § 567.) 


7. INSURANCE—VALUED FIRE POLICY PROVISIONS THAT COMPANY 
SHOULD BE LIABLE ONLY FOR COST OF REPAIRS, AND THAT 
POLICY SHOULD BE REDUCED BY AMOUNT THEREOF, RE- 
FERRED TO LOSS OR DAMAGE LESS THAN TOTAL LOSS. 
Where valued policy of fire insurance on motortruck provided that, in event 

of loss or damage under the policy, company should be liable only for actual cost 

of repairing or, if necessary, replacing parts damaged or destroyed, and that in 
such case policy should be reduced by amount of such “loss or damage,” such 
provisions referred only to “loss or damage” less than a total loss. 

(For other cases, see Insurance, Dec. Dig. § 502.) 


8. INSURANCE—INSURED BY CONSENTING TO APPRAISAL ON 
INSURER’S INSISTENCE IS NOT ESTOPPED FROM LITIGATING 
ISSUE UNDER VALUED FIRE POLICY. 

If insured under valued policy of fire insurance claims a total loss and insurer 
a partial loss and insists on an appraisal, insured’s granting of the appraisal does 
not estop insured from litigating question of total loss; but if in such litigation 
it be decided that loss was not total, appraisal stands, and if it is decided loss 
was total insured is entitled to receive amount of policy. 

(For other cases, see Insurance, Dec. Dig. § 569.) 

O’Brien and Lehman, JJ., and Cardozo, C. J., dissenting. 

Appeal from Supreme Court, Appellate Division, First Department. 

Action by Joseph J. Lee against the Hamilton Fire Insurance Company. 
From a judgment of the Appellate Division (224 App. Div. 831, 231 N. Y. S. 796), 
which affirmed a judgment for plaintiff at Special Term (130 Misc. Rep. 165, 223 
N. Y. S. 441), defendant, by permission of the Court of Appeals, appeals. Affirmed. 

Frank Sowers and George Richards, both of New York City, for appellant. 

Ernest Angell, of New York City, and Irving I. Goldsmith, of Saratoga 
Springs, for respondent. 

Husss, J. The plaintiff insured his new automobile truck with the defendant 
insurance company for $5,720. The trial court has decided that the policy covering 
the truck is a valued policy, that there was a total loss of the truck by fire, and 
has awarded judgment to the plaintiff for the amount of the policy. Before this 
action was commenced, appraisers selected by the partiés had fixed the sound value 
of the truck at the time of the fire at $3,706 and the loss and damage at $2,700. 

{1,2] A valued policy is one in which the words “valued at” appear and the 
amount at which the property insured is “valued at” definitely fixes the liability 
of the insurer and is conclusive on the parties. Michael v, Prussian Nat. Ins. 
Co., 171 N. Y. 25, 63 N. E. 810; Phoenix Ins. Co. v. McLoon, 100 Mass. 475. The 
policy in question fixes the amount at which the property was insured or valued 
at as $5,720. It is therefore a technical valued policy. 

[3, 4] In case of a total loss under a valued policy, the amount to be recovered 
is the amount of the policy without regard to depreciation or other elements enter- 
ing into the market value of the property at the time of the loss. The appraisal 
clause in a valued policy is inoperative when there is a total loss. Empire 
Development Co. v. Title Guarantee & Trust Co., 225 N, Y. 53, 58, 121 N. E. 468; 


Pennsylvania Fire Ins. Co. v. Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. 
Rep. 608. 


[5] Consent to an appraisal does not constitute a waiver of claim to a total 
loss. Pennsylvania Fire Ins. Co. v. Drackett. supra; Seyk v. Millers’ Nat, Ins. 
Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523. 

[6] An appraisal clause does not permit appraisers to determine whether a 
loss was in fact total, as an appraisal is to determine the amount of damage only. 
Hartford Fire Ins. Co. v. Bourbon County Court, 115 Ky. 109, 72 S. W. 739. 

[7] The question to be determined under the appraisal in this case was: What 
was the “loss or damage”? The words “loss or damage” as used in the policy 
are explained ahd limited by the policy which reads: “In the event of loss or 
damage under this policy, this Company shall be liable only for the actual cost 
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of repairing or, if necessary, replacing the parts damaged or destroyed.” It also 
provides that in case of “loss or damage” the policy shall be reduced by the 
amount of such “loss or damage.” Such provisions can only refer to a “loss or 
damage” less than a total loss. The provision of the policy for an appraisal 
reads: “In the event of disagreement as to the amount of loss or damage,” an 
appraisal shall be had, etc. 

[8] It seems clear that the appraisal was to cover only “loss or damage” less 
than a total loss. If the insured under such a policy claims a total loss and the 
insurer a partial loss, and the latter insists on an appraisal, the granting of the 
appraisal by the insured cannot estop him from litigating the question of a total 
loss. If it be decided that the loss was not total, then the appraisal stands, but 
if it be decided that the loss was total, then under the valued policy the plaintiff 
would be entitled to receive the amount of the policy. Any other construction 
disregards the fact that the policy is a valued policy and treats it as an open policy. 

The judgment should be affirmed, with costs. 

O’Brien, J. (dissenting). Assume that the policy is a valued one and that, in 
the event of total loss, the full value as therein stated is recoverable. Assume 
also that when property insured under a valued policy is conceded to have been 
completely destroyed and to have passed out of existence, appraisal may not be 
enforced. Rosenwald v. Phcenix Ins. Co., 50 Hun, 172, 3 N. Y. S. 215; Lang v. 
Eagle Fire Co., 12 App. Div. 39, 42 N. Y. S. 539. When, however, the parties to 
an insurance contract disagree respecting the fact whether damage is partial or 
loss is total that rule does not apply. In such circumstances an appraisal provision 
in a policy controls. Williamson v. Liverpool & London & Globe Ins. Co. (C. 
C. A.) 122 F. 59; Littrell v. Allemannia Fire Ins. Co. of Pittsburgh, Pa., 222 App. 
Div. 302, 226 N. Y. S. 243. This policy provides for an appraisal ‘in the event of 
disagreement as to the amount of loss or damage.” The parties disagreed; one 
asserting that the loss was total, the other that the damage was only partial. 
After such disagreement, they contracted by formal Written instrument, pursuant 
to the terms of the policy, to submit to appraisers for determination concerning 
the amount of loss or damage. Such a determination necessarily includes ascer- 
tainment whether the loss is total or the damage partial. If a total loss is con- 
cluded by the appraisers, the amount payable is the sum at which the property is 
valued in the policy; if a partial damage is decided, then the amount is “the 
actual cost of repairing or, if necessary, replacing the parts damaged or destroyed.” 
A loss is total only when the property has sustained such extensive damage that 
repairs would not be reasonably practicable. Corbett v. Spring Garden Ins. Co., 
155 N. Y. 389, 394, 50 N. E. 282, 41 L. R. A. 318; Slocum v. Saratoga & Washing- 
ton Fire Ins. Co, 149 App. Div. 867, 870, 134 N. Y. S. 72. Since no charge of 
fraud, corruption, or obvious mistake is made, the appraiser’s determination of 
a loss or damage less than total seems to me to be conclusive. In the prevailing 
opinion three cases in other states are cited with approval. Pennsylvania Fire 
Ins. Co. v. Drackett, 63 Ohio St. 41, 57 N. E. 962, 81 Am. St. Rep. 608; Seyk v. 
Millers Nat. Ins. Co., 74 Wis. 67, 41 N. W. 443, 3 L. R. A. 523, and Hartford 
Fire Ins. Co. v. Bourbon County Court, 115 Ky. 109, 72 S. W. 739. All those 
lecisions are based upon statutes the operation of which is of course limited to 
their respective states. Believing that the true rule in New York is announced 
in Littrell v. Allemannia Fire Ins. Co., supra, I vote for reversal. 

Pound, Crane, and Kellogg, JJ., concur, with Hubbs, J. 

O’Brien, J., dissents in whith Cardozo, C. J., and Lehman, J., concur. 

Juegment affirmed. 


BLOOM-ROSENBLUM-KLINE CO. v. UNION INDEMNITY CO. (No. 21537.) 
Supreme Court of Ohio. June 12, 1929. 
(Syllabus by the Court.) 
167 Northeastern Reporter 884. 


1. INSURANCE—CASUALTY COMPANY HELD REQUIRED TO DEFEND 
SUIT AGAINST INSURED OR BE LIABLE FOR INSURED’S EX- 
PENSES IN MAKING DEFENSE, THOUGH SUIT WAS GROUNDLESS. 
Under an automobile insurance policy wherein the company insured 

against loss from liability imposed by law upon the assured for damages acci- 

dentally suffered or alleged to have been accidentally suffered by any person or 
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persons, caused by the automobile vehicles described or referred to in said policy, 
and agreed, if suit be brought to enforce such claim for damages, to “defend such 
suit whether groundless or not” and bear the expense incurred by it in defending 
such suit, the company is required to defend a suit wherein the cause of action 
is based upon a claim for damages covered by the policy, and, if the company 
failed to comply with that provision of the policy, it is liable to the assured for 
the cost and expense of making its defense in such case, notwithstanding the 
suit was groundless and was defeated. 
(For other cases, see Insurance, Dec. Dig. 514%.) 


2. INSURANCE—PETITION AGAINST CASUALTY COMPANY FOR EX- 
PENSES OF DEFENDING SUIT AGAINST INSURED, NOT ALLEGING 
5 aac COVERED WAS INVOLVED IN ACCIDENT, STATED 

ASE. 

The petition in such action by the assured to recover from the company the 
cost and expense of maintaining its defense in the suit brought by the party 
claiming to have been injured states a cause of action, even though it does not 
contain an averment that the automobile covered by the policy was in fact in- 
volved in the accident resulting in the injury complained of. 

(For other cases, see Insurance, Dec. Dig. § 635.) 

Jones, Kinkade, and Day, JJ., dissenting. 

Error to Court of Appeals, Mahoning County. 

Action by the Bloom-Rosenblum-Kline Company against the Union In- 
demnity Company. Judgment for defendant was affirmed by the Court of Ap- 
peals, and plaintiff brings error. Reversed—[By Editorial Staff.] 

This action was instituted in the court of common pleas of Mahoning county 
by the Bloom-Rosenblum-Kline Company. There a general demurrer was sus- 
tained to the petition, and judgment rendered for the defendant, which judgment 
was thereafter affirmed by the Court of Appeals, Pollock, J., dissenting, and 
holding that the petition stated a cause of action. The cause was certified to 
this court upon the allowance of motion. 

The petition consists of three causes of action, but for the purpose of con- 
sidering and determining the questions of law presented it is necessary to state 
only the facts set up in the first cause of action. 

The plaintiff company is engaged in the sale of produce, its principal place of 
business being Youngstown. The defendant is engaged in selling what is known 
as casualty insurance. On November 10, 1926, the defendant, in consideration 
of a stipulated premium paid by plaintiff to defendant, executed and delivered 
to the plaintiff its certain. written policy of insurance, which was in effect Novem- 


ber 10. 1926, and from thence to November 10, 1927. By the terms of said policy 
defendant agreed: 


“I. To insure the assured hereunder against loss from liability imposed by 
law upon the assured for damages on account of bodily injuries, including death 
resulting at any time therefrom, accidentally suffered, or alleged to have been 
accidentally suffered, by any person or persons, caused by the automobile 
vehicles described in statement number 5 of the declarations, or by the carrying 
thereon of goods and the loading or unloading thereof. 


“II. To insure the assured hereunder against loss by reason of his legal 
liability for damage to or the destruction, including resultant loss of use, of pro- 
perty of every description (excluding property of the assured or property which 
is rented or leased, and for which the assured is legally responsible, or property 
carried in or on any automobile of the assured), resulting solely and directly from 
an accident due to the ownership, maintenance or use of any of the said automo- 
biles, or by the loading or unloading of goods carried thereon, provided a specified 
premium is named in Section D-8 of Statement 5 of the declarations, otherwise 
this insuring agreement II is null and void.” 

Said policy also contained the following agreement: “Condition C. If, 
thereafter, any suit is brought against the assured to enforce such a claim for 
damages, the assured shall immediately forward to such executive office of the 
company every summons or other process, and the company will defend such 
suit at any time. Whenever requested by the company, the assured shall aid in 
fending such suit, including court costs and all interest accruing after entry of 
judgment, will be borne by the company, irrespective of the limits of liability ex- 
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pressed in this policy. The company shall have the right to settle any claim or 
suit at any suit. Whenever requested by the company, the assured shall aid in 
securing information and evidence and attendance of witnesses and in effecting 
settlements and in prosecuting appeals.” 

Said policy also contained a provision as follows: “Statement 6. The liability 
of the company for loss from an accident resulting in bodily injuries to, or in 
the death of not more than one person is limited to twenty-five thousand 
($25,000.00) Dollars and, subject to the same limit for each person, the total 
liability of the company for loss from any one accident resulting in bodily injuries 
to, or in the death of more than one person, is limited to fifty thousand dollars 
($50,000.00). The company’s liability under Insuring Agreement II is limited 
to the actual value of the property damaged or destroyed at the time of such 
damage or destruction, which shall not be greater than actual cost of the repair or 
replacement thereof, and to loss sustained as a result of loss of use, and in no event 
in excess of the sum of one thousand dollars ($1,000.00) for one accident result- 
ing in damage or destruction or loss of use of such property, whether of one or 
more persons. The company’s limit of liability as expressed. herein shall apply 
to each of the automobiles.” 

Said policy, as executed and delivered, contained a provision as follows: 
“In consideration of the premium determined as hereinafter provided for, it is 
hereby understood and agreed by and between the named assured and the company 
that this policy shall cover the operation of all automobiles and trailers of the 
type stated in the policy hired by the assured, during the term thereof and used 
for the purpose stated in the declarations, without a specific description of, and 
specific premium charge for, each automobile to be covered as required by the 
policy.” 

On November 30, 1926, one Stephen Terihay entered suit against the plaintiff 
in the court of common pleas of Mahoning county, wherein he claimed that the 
plaintiff in this action was liable to him in a large sum for personal injuries, his 
cause of action being based upon the claim that on November 18, 1926, he 
(Terihay) was a passenger or guest in an automobile hired by this plaintiff, and 
used for the purposes stated in the declarations of the policy of insurance, to wit, 
“commercial delivery,” which automobile was being then and there operated by 
this plaintiff through certain of its employés in the usual course of its business, 
and that said automobile was caused to come into violent collision with another 
automobile as a result of the negligence of this plaintiff and its employés; that 
due service was had by said Stephen Terihay in said cause of action upon this 
plaintiff, and that this plaintiff thereupon notified this defendant by and through 
its duly authorized agent in the city of Youngstown, to wit, M. U. Guggenheim, 
of the fact of the filing of said cause of action, and the service thereon; that 
thereupon this defendant by and through its counsel filed certain pleadings, to wit, 
motions and an answer; and that thereafter, to wit, on October 7, 1927, the defend- 
ant company refused to further represent plaintiff in certain causes of action, or 
to defend said suit, or to bear any of the expenses incident to the defense of said 
suit, and without cause or justification required this plaintiff to bear all expenses 
and to employ counsel for such purpose. In order to protect its interests, plain- 
tiff in this action expended in the defense of said suit the sum of $772 for 
attorney fees, and was required to pay court costs in that action in the sum of 
$28.30, for the total of which sums he sought recovery in this action. 


Barnum, Hammond, Stephens & Hoyt, of Youngstown, for plaintiff in error. 
Wilson, Hahn & Wilson, of Youngstown, for defendant in error. 


Marruias, J. It is to be observed that by the policy of insurance issued to 
the plaintiff company the indemnity company agreed to insure plaintiff against 
loss from liability imposed by law upon the assured for damages on account of 
bodily injuries accidentally suffered, or alleged to have been accidentally suffered, 
by any person or persons, caused by the automobile vehicle described in statement 
No. 5 of the declarations, and that it further agreed that said policy should cover 
the operation of all automobiles and trailers of the type stated in the policy, hired 
by the assured during the term thereof and used for the purposes stated in the 
declarations, without specific description or specified premium charge for each 
automobile to be covered as required by the policy. 
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In the suit brought by Terihay against the assured his cause of action was 
based entirely upon the claim that he was injured while a passenger or guest in 
one of the automobiles hired by the assured and used for the purpose stated in 
the declaration of said policy of insurance, to wit, “commercial delivery,” and that 
such automobile was then being operated by this plaintiff through certain of its 
employés in the usual course of plaintiff’s business. Upon the institution of that 
action it became essential that the assured defend the same. The assured there- 
upon proceeded under the requirements of its policy in order that it might secure 
the benefit of the provision thereof, wherein it was assured that, if any suit 
were brought against it to enforce a claim for damages, the insurance company 
would “defend such suit whether groundless or not,’ and that the expense 
incurred, including court costs, would be borne by that company. It is claimed that 
it was necessary that plaintiff allege that the damages of the injured party were 
sustained while riding in an automobile in fact covered by the policy of insurance, 
or that an automobile covered by the policy was in fact involved in the accident. 
That begs the question. Though it turned out that the automobile in which 
Terihay was riding was neither owned nor hired by the assured, and that the 
assured had no liability whatever, that fact was demonstrated and the defense 
established only at the end of a lawsuit. It is quite obvious that under the 
situation presented the assured could not aver that an automobile covered by 
the policy was involved in the accident. Its defense was that it had nothing to 
do with the automobile that caused the injury. The obligation specifically as- 
sumed by the insurance company to make defense against such action as that 
brought by Terihay required it to proceed to conduct the defense in behalf of 
the assured upon the giving notice of such suit, and otherwise complying with 
the conditions of the policy in that respect. If the facts set up in Terihay’s pe- 
tition had been established in the trial of that case, and a judgment rendered 
therein, the insurance company would have been required under the liability 
clause of its policy to satisfy that judgment to the extent of the amount specified 
in its policy. Applying that test in this case, how can there be any question 
as to the liability of the company, under the defense clause of its policy, to make 
a defense to the claim set up in the action brought by Terihay? 


The contract of the company does not contemplate that its duty arises sub- 
sequent to the trial of such case and a final determination of the question of 
the liability of the assured. This agreement to make the defense on behalf of 
the assured whenever a suit is brought against it to enforce such claim for dam- 
ages is a valuable provision of the policy, but it would have little value, and 
would be rendered almost meaningless, if the duty of the company with respect 
thereto did not arise when an action was brought against the assured based upon 
a claim of injury by an automobile covered by such policy. The position of the 
assured in this case evidently was that no automobile hired by it was involved 
in such transaction, and for that reason Terihay’s suit was groundless; but be- 
fore the assured could be relieved from this potential hability it was essential 
that it defend itself against the action instituted by Terihay. The insurance 
company by the express provisions of its policy had agreed to conduct that 
defense and pay the expense thereof. 


[1, 2] If an action be brought to recover damages for injuries claimed to 
have been inflicted by the owner of an automobile, which, as a matter of fact 
was nowhere in the vicinity of the accident and was therefore in no wise in- 
volved in the accident, the owner is nevertheless compelled to make a defense, 
though the claim against him be entirely groundless—whether it be groundless 
because the owner was in no wise at fault, or because his automobile was in 
fact not involved in the collision. It would of course be absurd to claim that 
the insurance company having entered into an agreement such as contained 
in the policy in question would not be liable for the expenses incurred in 
making such defense, because, as a matter of fact, the automobile covered by 
its policy was not involved in the accident. The use of the broad and general 
terms, “whether groundless or not,’ does not warrant the claim that reference 
is had only to the matter of negligence of the owner of the automobile covered 
by the policy and involved in the accident. The innocence of the automobile of 
the cleimed injury is as complete and effective whether established as the re- 
sult of an alibi or by proving that, though present, neither the automobile, by 
re?so of defective parts, nor its driver, by reason of his negligence, caused the 
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collision. Certainly when an action is brought wherein an automobile covered 
by a policy containing such broad and general terms is alleged to have caused 
the injury for which recovery of damages is sought, the ob.igation assumed by 
the company under its contract “to defend such suit whether groundless or not” 
matures and for default thereof it may be required to reimburse the assured 
for the expenses reasonably and necessarily incurred by the assured by reason 
of such default of the company. 

While it does not appear that the precise question here presented has been 
previously considered by any reported case, the view herein expressed and con- 
clusion reached upon the admitted facts are supported by the courts which have 
thus far had similar provisions before them for consideration, and no decisions 
are to the contrary. 2 Berry on Automobiles (6th Ed.) § 2091, and the follow- 
ing cases, which are in point: Greer-Robbins Co. v. Pacific Surety Co., 37 Cal. 
App. 540, 174 P. 110 (rehearing denied by Supreme Court August 12, 1918); 
South Knoxville Brick Co. v. Empire State Surety Co., 126 Tenn. 402, 150 S. W. 
92, Ann. Cas. 1913E, 107; Mayor, Lane & Co. v. Commercial Casualty Ins. Co., 
169 App. Div. 772, 155 N. Y. S. 75; Butler Bros. v. American Fidelity Co., 120 
Minn. 157, 139 N. W. 355,-44 L. R. A. (N. S.) 609; Sachs v. Maryland Casualty 
Co., 170 App. Div. 494, 156 N. Y. S. 419; Western Indemnity Co. v. Walker-Smith 


Co. (Tex. Civ. App.) 203 S. W. 93; Coast Lumber Co. v. Aitna Life Ins. Co., 
Idaho, 264, 125 P. 185. 


It is our conclusion, therefore, that the demurrer to the petition should have 
been overruled. For error in affirming the action of the court of common pleas. 
sustaining the demurrer, the judgment of the Court of Appeals is reversed. 

Judgment reversed. 

Marshall, C. J., and Robinson and Allen, JJ., concur. 

Kinkade, Jones and Day, JJ., dissent. 

Jones, J. (dissenting). The question involved, briefly stated, is this: Was 
the insurance company, under the terms of its policy, obligated to defend against 
a liability occasioned by a car not covered by the policy? 

The petition carefully omits to state that a car covered by the policy of the 
insurance company was in any wise concerned in the accident that occasioned 
Terihay’s injuries; not only this, but plaintiff in error’s counsel concede that 
the car that caused the injury was neither owned nor hired by the assured. It 
therefore could not have been covered by insurance. In the personal injury case 
brought against the assured the plaintiff had not alleged that the car causing his 
injuries was insured; nor was such an allegation necessary in order to recover 
damages against the Bloom-Rosenblum-Kline Company; for the plaintiff might 
recover from that company whether it had or had not insurance. 

Although the argument advanced by counsel for plaintiff in error seems 
plausible, we will endeavor to demonstrate that it is not only legally untenable, 
but is based on a fallacious premise; it creates situations that are wholly absurd; 
nor was their argument persuasive in either of the lower courts. The fallacy 
underlying the contention of the plaintiff in error lies in the fact that it re- 
frains from applying the provisions of the policy contract to the insured car 
only. By the exact terms of the policy the obligations of the insurance company 
attached only to bodily injuries suffered, and “caused by the automobile vehicles 
described in statement number 5.” Under its terms the legal liability of 
the insurance company for property damages was for damages “resulting solely 
and directly from an accident due to the ownership, maintenance or use of any of 
the said automobiles.” Manifestly the “said” automobiles referred to comprised 
only the vehicles described and covered by the policy of insurance. Further- 
more the policy contract contained an express provision that, in consideration of 
the determined premium, it was “understood and agreed by and between the 
named assured and the company that this policy shall cover the operation of all 
automobiles * * * of the type stated in the policy hired by the assured,” ete. 
(Italics ours.) Here it is conceded by counsel for plaintiff in error that the 
automobile concerned “was neither owned nor hired” by the assured; it had no 
policy covering the car engaged in the accident. 


Condition C of the policy provided that if suit were brought against the as- 
sured to enforce “such claim for damages” the company must “defend such suit, 
whether groundless or not.” Manifestly the suit contemplated by the contract, 
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and therein explicitly referred to, was the suit for “such a claim for damages” 
and “caused by the automobile vehicles described in statement number 5.” There 
was no obligation to defend a suit for damages concededly occasioned by the auto- 
mobile of a stranger, or by an automobile of the assured not covered by his pol- 
icy. The policy agreement was to insure and to defend against damages result- 
ing from the operation of the insured car; that vehicle, described in the policy, 
was the only car insured, and every agreement contained in the policy pertained to 
that car. 

So that when the insurance company obligated itself to defend “such suit, 
whether groundless or not,” the terms of the policy disclose that it only agreed 
to defend groundless suits arising from the operation of automobiles covered by 
its policy. Another provision in the policy clearly limits the company’s obligation 
to cars covered by its policy, where the policy expressly states that in considera- 
tion of the determined premium it was understood and agreed between the assured 
and the company “that this policy shall cover the operation of all automobiles 
* * * of the type stated in the policy hired by the assured.” This is a definite 
agreement that the policy and its obligations provided coverage for the operation 
of automobiles described in the policy, and none other; it is conceded that the 
car in question was not owned or hired by the assured. 

Any other construction of this policy would lead to legal conclusions wholly 
untenable, and to situations wholly absurd. To illustrate: Had the assured owned 
a half-dozen cars, insured in as many different companies, would each of the in- 
surers be required under similar policy provisions to defend a lawsuit against the 
assured, where it was conceded that but one of the companies was liable? And, 
if neither of the six defended the suit, against whom could the assured bring his 
suit for neglect to defend? Manifestly he could bring it only against the in- 
surer of the car concerned in the accident. Let us assume that a taxi company, 
operating 100 cars, had liability insurance covering only one of its cars. Must 
that company defend against a suit for damages concededly caused by either of 
the other 99 uninsured cars? Notwithstanding the fact that the insurance com- 
pany had received a premium covering but a single car, a liability is here attempted 
to be imposed on the insurance company requiring it to pay the costs and ex- 
penses of defending against damages arising from the operation of all the un- 
insured cars—c7rs not covered by its policy. If this judgment prevails, a method 
is devised for obtaining cheap insurance. 

To further illustrate the illogical claim advanced by counsel for plaintiff in 
error, let us assume that the following colloquy takes place between the insurer 
and the assured after a suit has been instituted against the latter: 

Assured. I want you to defend a suit brought against me based on an auto- 
mobile collision. Insurer. You have two cars—a Cadillac and a Ford. We in- 
sured your Cadillac. but we have no policy covering your Ford. Which of your 
cars caused the accident? 

Assured. My Ford caused it. Insurer. We have no coverage on your Ford; 
you paid no premium covering that car; why should we defend? 

Assured. Because you agreed to defend “such suit whether groundless or not.” 
Insurer. Yes, we agreed to do that, and also to pay the expenses of defense, in- 
cluding court costs; but we did not agree to give coverage except to your in- 
sured car. Defend your Ford car; you paid us no premium for coverage for 
defending that car. 

_The adoption of the contention urged by counsel for plaintiff in error neces- 
sarily leads to the conclusion that an insurance company must defend every law- 
suit brought against the assured, and must maintain its obligation to defendant 
after it discovers, or it is conceded that the insured car, the subject-matter of 
the insurance was in no wise concerned in the accident. And we might well query: 
If the insurance company did defend such a suit unsuccessfully, could the plain- 
tiff in error still claim that a judgment for damages must be paid by the insur- 
ance company under its policy contract, if its insured car was not involved? Ob- 
viously that claim cannot be sustained. That being so—there being no liability 
which the company must eventually pay—why should it be required to defend? 

The majority opinion contains this statement: “If the facts set up in Teri- 
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hay’s petition had been established in the trial of that case, and a judgment ren- 
dered therein, the company would have been required under the liability clause of 
its extent of the amount specified in its policy.” 

Logically, where the major premise is fallacious, the whole legal superstric- 
ture falls. The insurer is notified that the assured has been sued. The insurer, 
neglecting to defend, of course does so at its own risk; but, ascertaining beyond 
doubt that its insured car was not concerned in the accident, the insurer refuses 
to assume the burden of defense and its accompanying expenses. A judgment for 
heavy damages may be recovered by the plaintiff against the assured for negli- 
gence in the operation of one of his uninsured cars; all that the plaintiff needs 
to do is to prove that any car (insured or uninsured) caused his injuries. The 
insurance company is not a party to that suit. The majority holds that the in- 
surance company is absolutely liable to pay the judgment. The mere statement 
of such a principle carries its own refutation and reveals its unsoundness. The 
suit of the assured is based on his contract of insurance, 

Before he can recover he must allege and prove that the car alleged to have 
caused the plaintiff’s injuries was in fact covered by the policy. That is the plain 
requirement of* our statute, which makes the liability of an insurance company 
“absolute” only “whenever a loss or damage occurs on account of a casualty cov- 
ered by such contract of insurance.” Section 9510—3, General Code. 

We admit that the obligations of the policy attach in favor of the assured 
in suits, whether groundless or not, where the insured car was involved; but we 
deny that any of the obligations in the policy contract attached to any car but that 
insured by the insurance company, and for which only it obtained a premium. No 
authority has been called to our attention which presents the question which we 
have here; nor, according to its opinion, were there any covering this situation 
presented to the Court of Appeals. The cases cited by counsel in their briefs re- 
late to groundless prosecutions involving cars specifically covered by the contract; 
none of those cases enforce a liability where there was no policy covering a ve- 
hicle causing the damage. 

We are of the opinion that since the petition does not allege that the car in- 
volved in the accident was covered by the policy, and it being conceded that it 
was not, there was no liability to defend upon the part of the insurance company. 

The judgments of the lower courts should be affirmed. 

Kinkade and Day, JJ., concur in the dissenting opinion. 


UNITED STATES FIDELITY & ao v. BALDWIN MOTOR CO. 
(Ne. 3704.) 
Court of Civil Appeals of Texas. Texarkana. May 23, 1929. 
Rehearing Denied June 6, 1929. 
18 Southwestern Reporter (2d) 826. 
INSURANCE—AUTOMOBILE INSURER HELD LIABLE FOR DEFENSE 

OF ACTION NOT'WITHSTANDING SOME OF NEGLIGENT ACTS 

ALIL.EGED WERE NOT WITHIN PROTECTION OF POLICY. 

Under automobile liability and indemnity policy, exempting insurér from li- 
ability for negligence of employees under 16 years of age and covering only 
designated agency locations, but expressly binding insurer to defend in behalt 
of assured groundless suits, insurer held liable for reasonable expenditures of 
insured in defense of suit in which judgment might have been recovered on 
cause of action within protection of policy, notwithstanding allegations of peti- 
tion in that suit that negligent employee was under age of 16 and that he was 
employee of agency not covered by policy, neither of which allegations were 
susceptible of proof. 

(For other cases, see Insurance, Dec. Dig. § 514%.) 

Appeal from District Court, Smith County; J. R. Warren, Judge. 

Action by the Baldwin Motor Company against the United States Fidelity 
& Guaranty Company. Judgment for plaintiff, and defendant appeals. Affirmed. 

Seay. Seay, Malone & Lipscomb, of Dallas, and Thos. G. Pollard, of Tyler, 
for appellant. ; 

Edwards & Hughes, of Tyler, for appellee. 

Honces, J. In July, 1927, the appellant issued a policy insuring tht appellee 
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against loss resulting from liability for injuries or death and for damage or 
destruction of property under certain conditions named in the policy. The ap- 
pellee is a private corporation, and at the time the policy was issued was en- 
gaged, in selling automobiles, and for that purpose had established and was 
maintaining agencies and garages at Tyler, Henderson, Jacksonville, and Na- 
cogdoches, all within the state of Texas. In 1928, while the policy of insurance 
was in force, a suit was filed against the appellee by Homer E. Rogers and 
wife in the district court of Angelina county, Tex., to recover damages for the 
negligent killing of their minor daughter by an alleged employee of the appellee. 
Notice of the filing of that suit was given to the appellant by the Baldwin Mo- 
tor Company, and demand made that appellant make the necessary defenses. 
But appellant refused to defend the suit, on the ground that it was not covered 
by the policy of insurance. Upon notice of that refusal the appellee employed 
attorneys and took such other steps as it thought necessary to present its de- 
fenses. After investigation into the basis of that suit, and negotiation with the 
interested parties, the attorneys for the appellee secured a judgment of dis- 
missal. This suit was then filed by the Baldwin Motor Company against the 
appellant for reimbursement of the attorney’s fees and for other expenses in- 
curred in preparing for the defense against that suit. The amount sued for is 
$1,250 for attorneys’ fees and $364.79 as expenses of investigation. These sums, 
it is alleged, were paid out by the appellee for the purposes above stated. The 
additional sum of $750 was also asked for as compensation for attorneys em- 
ployed in this proceeding. 

The case was tried before the court without a jury, and a judgment rendered 
against the appellant for the sum of $1,250 as attorneys’ fees and $364.79 as ex- 
penses, no further allowance being made for reimbutsement for attorneys’ fees 
paid or in the prosecution of this suit. 


As a defense to this suit, appellant pleads the same ground upon which it 
refused to defend the Rogers—that it was not one covered by the provisions 
of the insurance policy. 


It is not contended that the policy bound the appellant to defend every 
character of suit for damages that might be instituted against the Baldwin Mo- 
tor Company. Its obligation was limited to those suits wherein a judgment 
might be recovered against the Baldwin Motor Company which the appellant 
contracted to satisfy in whole or in part. The nature of the suit instituted by 
Rogers and wife, and what judgment they might have recovered if the suit had 
been successfully prosecuted, can best be determined by the terms of the orig- 
inal petition. The substance of that petition may be briefly stated as follows: 
The plaintiffs resided in Angelina county, Tex. The Baldwin Motor Company 
was a domestic corporation doing business in the state of Texas, with its prin- 
cipal office and domicile in the city of Tyler, Smith county, Tex., and with a 
local office and place of business and local agency in the city of Lufkin, Angel- 
ina county, Tex., where it was doing business on the 5th day of March, 1928. 
The plaintiffs were the father and mother of Florine Eugenia Rogers, a girl of 
seven years of age, who was killed within the city limits of Lufkin on the date 
above mentioned by the negligent operation of an automobile by De Loach 
O'Neil, a negro boy fifteen years of age. O’Neil was at the time in the per- 
form*nce of his duties as an employee of the Baldwin Motor Company, and was 
operating a car owned by that company in furtherance of its business. The 
negligence alleged was: (1) O’Neil was driving the car at a high, dangerous, and 
reckless rate of speed, 40 miles per hour, through a densely populated portion of 
the city of Lufkin. (2) He was operating the car in violation of article 789 of Ver- 
non’s Criminal Statutes of the State of Texas, which fixed a limit of 35 miles 
per hour, and in violation of traffic regulations applicable to incorporated cities 
and towns. (3) He was violating the laws of the road in driving his car on the 
wrong side of the street. (4) The car which O’Neil was driving was equipped 
with defective and inadequate brakes. (5) The Baldwin Motor Company was 
guilty of negligence in employing and knowingly retaining in its service a boy 
only fifteen years of age, who was ignorant and incompetent and wholly dis- 
qualified for the work he was attempting to do. The petition closed with a 
prayer for damages in the sum of $20,000. 


_, Counsel for appellant calls attention to two specific averments in that pe- 
tition, which they claim state a cause of action not covered by the policy. One 
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is that the age of the alleged employee, whose negligence caused the death of 
the child, is stated as less than sixteen years, and that the policy sued on ex- 
pressly exempts the insurer from liability for damages resulting from the negli- 
gence of employees under sixteen years of age. The other averment is that 
the agency with which that employee was connected was located at Lufkin, 
Angelina county, whereas, according to its terms, the policy of insurance covers 
only the acts of those employees connected with the agencies at the four places 
designated in the policy—Tyler, Henderson, Jacksonville, and Nacogdoches. 

The material portions of the policy of insurance are as follows: 

“United States Fidelity and Guaranty Company, Baltimore, Maryland, a 
stock company (hereinafter called the company), in consideration of the pre- 
mium and subject to the terms, limits and conditions set forth herein, does 
hereby insure the assured, named and described as such in the Schedule of 
Statements hereto, Against liability for loss and or expense, arising or resulting 
from claims upon the Assured for damages in consequence of an accident oc- 
curring within the limits of the United States and Canada during the term of 
this policy, resulting in 
“Injury to Persons 

“(A) Bodily injuries, or death resulting at any time therefrom, suffered by 
any person or persons, not herein excepted, and 
“Damaged to Property of Others 

“(B) Damage to or destruction of property, including the loss of use thereof, 
excepting property in the custody of the Assured and ‘for which the Assured is 
legally responsible; or property carried in or on any automobile of the assured by 
reason of 

“(1) The operation and or maintenance of an Automobile Garage and or 
sales agency and or service station, including the repair shop, if any, conducted in 
connection therewith, all as located and described in the Schedule of Statements 
of this policy. 

“(2) The ownership, maintenance, operation and or use of any style, type 
or make of automobile, tractor or trailer by any person, not herein excepted, 
tor any purpose, not herein excepted, incidental to the Assured’s business of 
operating an Automobile Garage and or sales agency and or Service Station all 
as located and described in the Schedule of Statements of this policy, and for 
pleasure use, including the transportation or delivery of goods or merchandise 
for prospective customers as is strictly incidental to the demonstration and sale 
of automobiles. 

“(3) The making of repairs and ordinary alterations (not of a structural 
char-cter) for the maintenance of the described premises in good condition. 

“(4) The renewal of existing mechanical equipment on the premises occupied 
by the Assured as herein described. 

“Limits of Liability for Personal Injury 

“The Company’s liability to one of all Assureds under Clause A above is 
limited to five thousand dollars ($5,000.00) to any one person; and subject to 
the same limit for each person, the Company’s total liability from loss from any 
one accident is limited to ten thousand dollars ($10,000.00) 

“Limits of Liability for Property Damage 

“The Company’s liabil‘tv to one or all Assureds under Clause B above on 
account of any one accident is limited to one thousand dollars ($1,000.00), ir- 
respective of whether property of one or more than one person is damaged or 
destroyed. 


“Defense of Suits 

“In addition to the above, the Company does hereby agrce 

“(C) To defend, in the name and on behalf of the Assured any suit brought 
against the Assured to enforce a claim, whether groundless or not, on account of 
damages suffered or alleged to be suffered under the circumstances hereinabove des- 
cribed ; 
“Payment of Expenses 

“(D) To pay the expenses incurred in defending any suit described in the 
preceding paragraph, also the interest on any judgment within the limits of the 


insurance hereby granted and any costs taxed against the Assured on account 
thereof; 
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“Reimbursement of Expenses 

“(E) To reimburse the Assured for the expense incurred in providing such 
immediate surgical relief as is imperative at the time of any accident covered 
hereunder.” 

Other immaterial provisions which follow are omitted. 

“The following statements numbered one and nine, inclusive, are hereby 
made a part of this policy, and are warranted by the assured to be true by the 
acceptance of this policy: 

“Schedule of Statements 

“Statement 1. Name of Assured—The Baldwin Motor Company. 

“Statement 2. Address of Assured—302 N. Broadway, Tyler, Texas. 

“Statement 3. The Assured is corporation. 

“Statement 4. Assured’s interest in the premises is Lessee. 

“Statement 5. The term of this policy begins at noon on the 10th day of 
July, 1927, and ends at noon on the 10th day of July, 1928, standard time. 

“Charge in Limits 

“Statement 6. In lieu of the limits of liability printed in the body of this 
policy, the following stated limits shall prevail: 

“For public liability: First limit Five Thousand Dollars ($5,000.00). 

“Second limit Ten Thousand Dollars ($10,000.00). 

“For property damage: “Highest limit One Thousand Dollars ($1,000.00). 

“Premium Computation 

“Statement 7. 


Estimated Annu- 


Location 


Each Branch must be separ- 


ately listed. 
320 N. Broadway 


al Payroll of all 
Employees, active 


officers at $2,000.00 
20,000.00 Public 


Rate per 
$100.00 of Pre- 
Payroll mium 


311 N. College St. Liability 45 $ 90.00 
Property 
Damage 30 60.00 
$ 6,000.00 Public 
Liability 45 27.00 
Property 
Damage 30 18.00 
$ 1,500.00 Public 45 6.75 
Liability 20.25 
Property 4.50 
Damage 30 13.50 


$240.00 


“The first rate shall be applied per $100.00 of payroll for the first $25,000.00 
of annual payroll of each branch. 

“The second rate shall be applied per $100.00 of payroll in excess of $25,- 
000.00 up to and including $50,000.00 annual payroll for each branch.” 

The proof in the trial of this case was sufficient to warrant a finding that 
the Baldwin Motor Company had no garage or established sales agency at Luf- 
kin at the time the child of Mr. and Mrs. Rogers was killed, and that O'Neil, 
who was charged with the killing, was over the age of 16 years and was in no 
way connected with the service of the Baldwin Motor Company at Lufkin, or at 
any other place in Texas. The evidence did show that a man by the name of 
McClain, who resided at Lufkin at the time the accident occurred, occasionally 
sold on commissions cars handled by the Baldwin Motor Company through its 
Nacogdoches agency. But the proof further showed that O’Neil was not em- 
ployed by McClain in any capacity. In short, the evidence conclusively shows 
that the suit filed by Rogers and wife against the Baldwin Motor Company was 
groundless. But that fact alone was not sufficient to relieve the appellant of 
the duty of defending that suit, since it contracted to defend all suits covered 
by its policy, whether groundless or not. 

The liability of the appellant in this proceeding depends, not so much upon 
the proof which the plaintiffs in the Rogers suit might have been able to offer 
in support of their claim for damages, but upon the judgment they might have 
recovered if they had proved any of the material facts pleaded as a basis of 


Nacogdoches, Texas. 


Henderson, Texas. 





Auto. | American Indemnity Co. v. Baldwin Motor Co. 1123 


their cause of action. Their claim for damages was, in substance, that their 
minor child was killed by the negligence of an employee in the service of the 
Baldwin Motor Company. It is true they alleged that the employee was under 
the age of sixteen years. But his age was important only in considering the 
charge of negligence on the part of the Baldwin Motor Company in keeping 
one of that age in its service. In considering the other charges of negligence, 
such as reckless driving, exceeding the speed limits, driving his car on the 
wrong side of the street, and the failure to have the car equipped with proper 
brakes, the averment as to the age of O’Neil might have been treated as wholly 
immaterial. 

It is also true that Rogers alleged that the Baldwin Motor Company was 
maintaining a garage and an automobile agency at Lufkin, and that O’Neil was 
among those employed in the conduct of that agency. But the gist of the suit 
was that O’Neil was an employee of the Baldwin Motor Company—not that he 
was employed in connection with a particular agency, or branch of the service. 
The liability of the Baldwin Motor Company would have been the same if in 
the trial of that case the proof had shown that O’Neil was connected with. the 
agency at Tyler, Jacksonville, Henderson, or Nacogdoches. In making out his 
case Rogers would have been required to establish only the substance of the 
issues presented in his pleadings. Kottwitz v. Bagby, 16 Tex. 659; Matlock v. 
Glover, 63 Tex. 234; Brown v. Sullivan, 71 Tex. 470, 10 S. W. 288; 22 Ency. 
Plead. & Prac. pp. 533-537, and cases cited in notes. 

It follows from what has been said that the petition filed by Rogers and 
wife against the Baldwin Motor Company was upon its face a suit wherein the 
plaintiffs might, upon appropriate proof of the facts alleged as the basis of their 
cause of action, have recovered a judgment against which the Baldwin Motor 
Company was protected by the policy of insurance issued by the appellant. We 
think the trial court properly so held 

Complaint is made that the judgment for attorneys’ fees and expenses is 
excessive. It appears from the record that the reasonableness of the amount 
awarded is supported by testimony upon which the trial court had a right to rely. 

The judgment will therefore be affirmed. 


AMERICAN INDEMNITY CO. v. BALDWIN MOTOR CO. (No. 3715.) 
Court of Civil Appeals of Texas. Texarkana, June 20, 1929. 
Rehearing Denied July 4, 1929. 

19 Southwestern Reporter(2d) 848. 

1. INSURANCE—APPLICATION FOR INSURANCE, NOT HAVING BEEN 
EMBODIED IN POLICY AS REQUIRED, COULD NOT BE USED AS 
EVIDENCE OF MISREPRESENTATION AND FRAUD (Rev. St. 1925, 
art. 5049). 

Where provisions of Rev. St. 1925, art. 5049, requiring every policy of in- 
surance issued or contracted for to be accompanied by written photographic, or 
printed copy of applieation, as well as copy of all questions asked and answers 
given thereto, have not been complied with, application cannot be used as evi- 
dence of misrepresentation and fraud. 

(For other cases, see Insurance, Dec. Dig. § 650.) 


2. INSURANCE—INSURER CANNOT ESCAPE LIABILITY ON GROUND 
OF INSURED’S FRAUD AND MISREPRESENTATION IN DESCRIP- 
TION, IF INSURER’S AGENTS WERE RESPONSIBLE FOR MISDES- 
CRIPTION. 

If agents of insurer, who wrote policy, were responsible for error in descrip- 
tion of automobile insured, insurer cannot: escape liability on ground of insured’s 
fraud and misrepresentation in description. 

(For other cases, see Insurance, Dec. Dig. § 379[1].) 

3. INSURANCE—PRESUMPTION OF INSURED’S FRAUDULENT MISRE- 
PRESENTATION IN APPLICATION DOES NOT ARISE FROM ER- 
RONEOUS DESCRIPTION APPEARING ON FACE OF POLICY. 


Appearance of an erroneous description on face of policy does not justify 
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presumption that error resulted from insured’s fraudulent misrepresentation placed 
in application. 


(For other cases, see Insurance, Dec. Dig. § 646[2].) 


4. INSURANCE—APPLICATION FOR INSURANCE, IF ADMISSIBLE, IS 
BEST EVIDENCE OF WHAT IT CONTAINS. 
Application for insurance policy, if admissible, is the best evidence of what it 
contains. 


(For other cases, see Insurance, Dec. Dig. § 650.) 


5. INSURANCE—APPLICATION FOR FIRE INSURANCE BEING INAD- 
MISSIBLE, BECAUSE NOT ATTACHED TO POLICY, PAROL EVI- 
oon OF CONTENTS WAS ALSO ia matntaeanamis (Rev. St. 1925, art. 
049) 


If application for fire insurance policy covering automobile was not admissible 
in suit on policy, because not attached to policy, as required by Rev. St. 1925, art. 
5049; parol evidence of its contents was for the same reason inadmissible. 


(For other cases, see Insurance, Dec. Dig. § 650.) 
Appeal from District Court, Smith County; J. R. Warren, Judge. 


Suit by the Baldwin Motor Company against the American Indemnity Com- 
pany. Judgment for plaintiff, and defendant appeals. Affirmed. 

McCormick, Bromberg, Leftwich & Carrington, of Dallas, and T. B. Ramey, 
Jr., of Tyler, for appellant. 

Butler, Price & Maynor, of Tyler, for appellee. 

Honces, J. In August, 1927, the Baldwin Motor Company sold a secondhand 
automobile to Albon Harrison for the sum of $1,442.42, to be paid thereafter in 
installments. Harrison executed a mortgage on the automobile to secure the de- 
ferred payments. Upon an application made by the Baldwin Motor Company, 
a policy of insurance was issued by the plaintiff in error, insuring the owner of 
the automobile against loss by fire. The policy contained a provision which made 
the loss, if any, payable to the Baldwin Motor Company as mortgagee. While 
the policy was in force the automobile was destroyed by fire. After the fire Har- 
rison transferred his entire claim against the insurance company to the Baldwin 
Motor Company. Upon the refusal of the plaintiff in error, to pay the loss re- 
sulting from the fire, the Baldwin Motor Company filed -this suit, alleging that 
the automobile was totally destroyed, and asking for a judgment for the sum of 
$1,100, the full amount stated in the policy. 

Among other defenses, the plaintiff in error pleaded that the Baléwin Motor 
Company was the agent of the insured in procuring the issuance of the policy, 
and represented to the agent of the plaintiff in error who issued the policy that 
the car to be insured was a 1926 model exceeding $1,500 in value, and gave the 
motor number as ER-3530, and that plaintiff in error issued the policy relying 
upon those representations; that in the application the car was described as an 
ER, or 1926, model, when in fact the car was an EP, or 1925, model, worth less 
than $500. It was further alleged that, if the defendant had known that the car 
was a 1925 model, it would not have insured it for ag much as $1,100; that the 
misrepresentations as to the model and value of the car were fraudulently made, 
for the purpose of procuring a greater amount of insurance than would have been 
issued if the truth had been disclosed. 

In a supplemental petition the defendant in error excepted to that portion 
of the answer above stated, upon the ground that it was not therein alleged that 
a written or photographic copy of the application for the insurance was attached 
to the policy, as required by the statute. That exception was sustained, and the 
ruling is one of the assigned errors. In the trial of the case the court submitted 
only two issues to the jury, both of which related to the amount of the damage 
resulting from the fire. The jury found that the loss was total, and the value 
of the car at the time it burned was $1,100, the amount for which it was insured. 

The policy sued on contained the following description of the car: “Model, 
Big Six, Year, 1926. Trade-Name, Studebaker. Type of Body, Sedan. Serial 
Number, 2065656. Motor Number, ER-3530.” The evidence shows that the pol- 
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icy was issued on a written application sent by mail to Herndon & Cox, local agents 
of the plaintiff in error. During the progress of the trial, and after it had been 
shown that a written application had been made for the insurance, the plaintiff 
in error offered the application in evidence, for the purpose of proving that the 
car to be insured was therein described as a 1926 model. The plaintiff in error 
also offered to prove by the witness who prepared the policy that the description 
of the car was correctly copied from that contained in the application. Both the 
application and the parol testimony was excluded on. objection by the defendant 
in error. The grounds of the objections were that no copy of the application had 
been attached to the policy. In the assigned errors, complaint is made of the ruling 
of the court in sustaining the exception to the defense of fraud and misrepre- 
sentations, and in refusing to admit the evidence above referred to. 

[1] Article 5049 of the Revised Civil Statutes of 1925 contains the following 
provision: “Every contract or policy of insurance issued or contracted for in this 
state shall be accompanied by a written, photographic or printed copy of the ap- 
plication for such insurance policy or contract, as well as a copy of all questions 
asked and answers given thereto.” 

It has been definitely decided in this state that, when the above provisions 
are not complied with, the application for insurance cannot be used as evidence 
of misrepresentation and fraud. Southwestern Surety Ins, Co. v. Hico Oil Mili 
(Tex. Com. App.) 229 S. W. 479; Southern Ins. Co. v. Nicholson (Tex. Civ. 
App.) 292 S. W. 569, and cases there referred to; Liverpool & London & Globe 
Ins. Co. v. Baggett (Tex. Civ. App.) 275 S. W. 313; American Surety Co. of 
New York v. West State Bank (Tex. Civ. App.) 4 S. W. (2d) 312. In the first 
above referred to, in discussing the purpose for which the statutory requirement 
was made, the court said: 


“Joyce on the Law on Insurance, vol. 1, § 190d, states that statutes of the char- 
acter of article 4951 are intended to protect the policy holder by: requiring the in- 
surer to place in his hands written evidence of all the terms, conditions, and re- 
presentations to be incorporated or embodied in the policy. Prior to the enact- 
ment of the amendment, it was permissible for insurance companies to make re- 
presentations not contained in the policy, or accompanying it, a part thereof by 
reference. Goddard v. Insurance Co., 67 Tex. 69, 1 S. W. 906, 60 Am. Rep. 1; 
Seiders v, Life Ass’n, 93 Tex. 194, 54 S. W. 753. Such representations could be 
retained exclusively by the company issuing the policy. The insured persons, on 
receipt of their policies unaccompanied by such instruments and statements, might 
fail to correct errors therein that otherwise would be corrected. In consequence 
of misrepresentations and incorrect statements made and not corrected—whether 
for lack of opportunity on the part of the insured, or for other reasons—policy 
obligations were avoided through defenses based thereon. Equitable Life Ins. 
Co. v. Hazlewood, 75 Tex. 338, 12 S. W. 621, 7 L. R. A. 217, 16 Am. St. Rep. 893; 
Life Ass’n v. Parham, 80 Tex. 519, 16 S. W. 316; Seiders v. Life Ass’n, supra; 
Kansas Mutual Life Ins. Co. v. Pinson, 94 Tex. 553, 63 S. W. 531; Hutchinson v. 
Hartford Life & Annuity Ins. Co. ([Tex. Civ. App.] writ denied) 39 S. W. 
325. The Legislature, as a part of its plan to provide conditions on which misre- 
presentations could be interposed as a defense to suits on insurance policies, and 
to remove some of the harshness of the law as it then existed as affecting policy 
holders, required that the copies specified in article 4951 should accompany the 
policy when issued, In view of the fact that injury could result to the policy 
holder as a result of noncompliance with such conditions on the part of the in- 
surer, the requirement was doubtless intended to be mandatory. Lewis’ Sutherland 
on Statutory Construction, § 269.” 


[2, 3] Counsel for plaintiff in error insist that, since the misrepresented facts 
appear in the body of the policy, thus furnishing the insured notice of the condi- 
tions on which the insurance was given, the statute has no application. It is true 
the policy does erroneously describe the car as a 1926 model. But the important 
inquiry is: Who is responsible for that misdescription? The agents of the in- 
surer wrote the policy. If they are responsible for the error, the insurer cannot 
escape liability upon the ground of fraud and misrepresentation by the insured. 
The appearance of an erroneous description on the face of the policy will not 
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justify the presumption that the error resulted from a fraudulent misrepresenta- 
tion presented in the application. 

[4, 5] In this case it appears that the only description given as to the kind 
and model of the car to be insured was contained in the application sent by mail 
to the agents of the plaintiff in error. That instrument, if admissible, was the 
best evidence of what it contained. If it was not admissible, because not attached 
pag policy, parol evidence of its contents was for the same reason inadmis- 
sibie. 

It is also true that the policy contained the following provision under the head 
of warranties: “The assured’s occupation or business, where the subject of this 
insurance is used in connection therewith, the description of the automobile in- 
sured, the facts with respect to the purchase of same, the uses to which it is and 
will be put, and the place where it is usually kept, as set forth and contained in 
this policy, are statements of facts known to and warranted by the assured to be 
true, and this policy is issued by the company relying upon the truth thereof.” 
There was no plea setting up a breach of warranty, and the recond contains no 
specific complaint of the judgment upon that ground. There is an assignment 
complaining of the refusah of the court to give a peremptory instruction in favor 
of the plaintiff in error, but the propositions presenting that assignment set forth 
an entirely different reason why the instruction should have been given. Apparently 
the only defense relied on in the trial below, and in this appeal, is fraudulent mis- 
representation of the model of the car insured. 

We think the evidence was sufficient to sustain the finding of the jury as to 
the value of the car at the time of the loss. 

The judgment will be affirmed. 


MARYLAND CASUALTY CO. v. HOGE. 
Supreme Court of Appeals of Virginia. Sept. 19, 1929. 
149 Southeastern Reporter 448. 
1. TRIAL—WHERE EVIDENCE IS NOT IN CONFLICT, COURT SHOULD 

INSTRUCT JURY ON BASIS OF UNDISPUTED FACTS. 

Where evidence is not in conflict, it is the duty of the court to instruct the 
jury on the undisputed facts, and not to theorize as to what the law would be if 
the facts had been different. 

(For other cases, see Trial, Dec. Dig. § 252[1].) 

2. INSURANCE—WIFE FOR WHOM INSURED PURCHASED CAR HELD 

AS MATTER OF LAW TO HAVE HIS CONSENT TO USE THEREOF 

AS REGARDS RECOVERY AGAINST LIABILITY INSURANCE COM- 

PANY. 

Where insured purchased automobile for wife’s use, and wife was in the habit 
of driving the car for her own pleasure, with husband’s consent, wife as matter 
of law had consent of husband to use car at time of accident, in action against 
liability insurance company by person injured. 

(For other cases, see Insurance, Dec. Dig. § 435.) 


3. INSURANCE—FAILURE OF INSURED’S WIFE DRIVING AUTOMO- 
BILE TO PROCURE DRIVER’S LICENSE, AS REQUIRED BY CITY 
ORDINANCE, HELD NOT TO DEFEAT RECOVERY BY INJURED 
PERSON AGAINST LIABILITY INSURER. 

Failure of insured’s wife using automobile with insured’s consent to comply with 
city ordinance with reference to securing driver’s permit held no defense to liability 
insurance company, in action against it by person injured through wife’s operation 
of car, where tt was not shown that failure to comply with the ordinance had 
any connection with the accident, though policy contained proviso to the effect 
that the use and operation of the automobile must be lawful. 

(For other cases, see Insurance, Dec. Dig, § 435.) 


Error to Law and Chancery Court of City of Roanoke. 

Action by William Cecil Hoge, by Nancy §S. Hoge, his mother and next 
friend, against the Maryland Casualty Company. Judgment for plaintiff, and de- 
fendant brings error. Affirmed. 
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Sinnott, May & Leaman, of Richmond, end Willis, Adams & Hunter, of Roan- 
oke, for plaintiff in error. 

Woodrum, McCauley & Parsons, of Roanoke, for defendant in error. 

CHICHESTER, J. This in an action in which William Cecil Hoge, an infant, 
recovered a judgment in the court of law and chancery of the City of Roanoke 
against the Maryland Casualty Company in the sum of $10,000, and the correctness 
of the judgment of the trial court is before us for review upon a writ of error 
duly awarded the insurance company. The action is based upon the following facts, 
which are practically undisputed, there being very little conflict indeed, in any of 
the evidence adduced at the trial: 

On the 7th day of July, 1927, the Maryland Casualty Company issued a certain 
liability policy to one R. L. Norwood of Roanoke, Va., covering a Chevrolet coach, 
which is fully described in the policy. The record shows that Mrs. Catherine Nor- 
wood, an adult, wife of R, L. Norwood, occupied the home with her husband 
in Roanoke, Va. It also discloses that she was ir the habit by and with the con- 
sent and approval of R. L. Norwood, of driving the Chevrolet coach whenever and 
wherever she pleased. Indeed, it appears that the car was bought for her special 
use, and that R. L. Norwood, in addition to the Chevrolet coach, owned a Nash 
car, which he kept for his own use. 

On the 14th day of September, 1927, Catherine Norwood invited Wm. Cecil 
Hoge, an infant, the defendant in error, to accompany her as a guest in the Chev- 
rolet car above referred to. During the course of the drive, which was confined to 
the city of Roanoke, there was a collision between the automobile operated by 
Catherine Norwood and one of the electric cars of the Roanoke Railway & Elec- 
tric Company. Wm. Cecil Hoge was seriously injured in the collision and acting 
through his mother and next friend, instituted arf action for damages against R. 
L. Norwood, Catherine Norwood, his wife, and the Roanoke Railway & Electric 
Company. In this action he recovered a judgment of $10,000 against Catherine 
Norwood alone. .This judgment became final, and execution issued thereon which 
was returned “No effects.” Wm. Cecil Hoge, through his mother as next friend, 
then instituted the present action against the Maryland Casualty Company for 
recovery of the amount of the policy issued to R. L. Norwood. The verdict and 
judgment were against the insurance company, and the judgment entered therein 
by the trial court is before us for review upon this writ of error. 

There are ten assignments of error, eight of which get such vitality as they 
have from the two main assignments: 

(1) Whether or not Catherine Norwood had the consent of the owner, R. L. 
Norwood, to drive the car, as is required by the policy. 

(2) That at the time of the accident the use and operation of the automobile 
by her were unlawful. 


These assignments will be discussed, with their relation to others, as we proceed. 


The contentions of the defendant in error are that under clause B, section II 
thereof,’ of the policy, the insurance provided is available to the defendant in error, 
William Cecil Hoge, who was the guest passenger in the automobile at the time of 
the accident referred to. 

That Catherine Norwood, the adult wife of R. L. Norwood, livirfg in his 
home at the time, and, as such, “an adult member of the named assured’s house- 
hold,” was covered by the provisions of the policy if she was operating the auto- 
mobile, even without the specific consent of the assured. 


1 The insurance provided by this Policy is hereby made available, in the same manner and 
under the same conditions as it is available to the named Assured, to any person operating, and/or 
to any other person while riding in, and/or to any other person, firm or corporation legally 
responsible for the operation of, any of the Automobiles described in the Statements, provided 
the use and operation thereof are lawful and with the permission of the named Assured, or, if 
the named Assured be an individual, with the permission of an adult member of the named 
Assured’s household other than a chauffeur or a domestic servant, except that this extension of 
coverage shall not be operative if this Policy be issued to any public automobile-garage, automobile 
repair-shop or automobile sales-agency; nor shall insurance under this Insuring Agreement be 
available to any such garage, repair-shop or sales-agency nor to the proprietors, employees or 
agents thereof; provided further, insurance payable under this Policy shall be oes by the 
Company first to the protection of the named Assured, and the remainder, if any, to the protection 
of others entitled to insurance under the provisions and conditions of this Insurance Agreement 
as the named Assured shall in writing direct. 
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But is is further contended that Catherine Norwood had the specific permission 
of R. L. Norwood to use and operate the automobile upon the occasion of the 
happening of the accident, ayesbeal? 

On the other hand, it is contended by the plaintiff in error: ‘ 

That at the time of the accident Catherine Norwood was operating the 
automobile without the consent of R. L. Norwood, the named assured in the 
policy, and hence that she was not covered by the policy, and that at the time 
of the accident the use and operation of the automobile by her was unlawful. 

It will thus be seen that the case rests upon the clear-cut issues: _ 

First, as to whether Catherine Norwood was driving the car without the 
consent and permission of the assured; and 

Second, whether she was driving the car unlawfully in that sense of unlaw- 
fulness which would destroy her alleged right to recover under the policy. It is 
clear, of course, that the defendant in error cannot recover against the insurance 
company, unless it is liable to Mrs. Catherine Norwood under the policy. 

The trial court adopted the theory of the defendant in error that Catherine 
Norwood had permission to drive the car, that her failure to secure a permit 
from the chief of police of the City of Roanoke to operate the car was not 
admissible in evidence, and that the failure to secure the permit had no bearing 
upon the right of the defendant in error to recover. 

[1] If the trial court was right in its views, the objection to the instruction 
given by the court for the defendant in error, the objection to the court’s action 
in refusing to give certain instructions asked for by the plaintiff in error, and the 
exclusion and admission of certain evidence complained of by the plaintiff in 
error, all of which form bases for the bills of exception, and are predicated upon 
the theory of plaintiff in error of the case, then the case has been correctly 
decided, and the judgment should be affirmed. The court’s action, we think, in 
giving one instruction®? was based upon disputed evidence in the case. There 
was no defense presented by any evidence to the contrary, and therefore it was 
the duty of the court to instruct the jury upon these undisputed facts and not to 
theorize as to what the law would be if the facts had been different. 

[2] We will therefore discuss the two main points above referred to, namely, 
as to whether Catherine Norwood had the consent of the assured as a matter of 
law to use the car, and whether the exclusion of the evidence by the court that 
she had failed to secure a permit to drive the car was error. A right conclusion 
upon these points will dispose of the other various assignments of error. 

It appears that Catherine Norwood had been in the habit of driving this car 
for her own pleasure and convenience, with the knowledge and consent of her 
husband. Indeed, as heretofore stated, the car was purchased for her use. Clear- 
ly, if this be true, and there was no revocation of permission of the husband to 
use the car, this consent was a continuing thing, and the insurance company 
cannot now claim she was driving the car without authority. It is perfectly 
clear from the testimony of R. L. Norwood that his wife had his petmission and 
consent to use the car, and that his direction that she take the car home was 
only a precautionary one under the circumstances and conditions as they ex- 


*The Court instructs the jury that if you believe that the plaintiff has shown by a prepon- 
derance of the evidence in this case that the defendant, the Maryland Casualty Company on the 
8th day of July, 1927, issued to R. L. Norwood a certain policy of iiability insurance introduced 
in evidence in this case, and that on or about the 14th day dt Gestantes, 1927, Catherine Norwood, 
the wife of the said R. L. Norwood, and adult member of his household, was driving the Chevrolet 
Coach mentioned and described in the said policy of insurance, and that it was the habit and 
custom of the said Catherine Norwood, with the knowledge and permission of her husband, to drive 
the said Chevrolet Coach in and upon the streets of the City of Roanoke whenever and wherever 
she pleased, and while so driving and operating the said Chevrolet Coach or while driving said 
car with the permission of an adult member of the household of the said R. L. Norwood, other 
than a Chauffeur or domestic servant, on the streets of Roanoke on the 14th day of September, 
1927, that there was a collision between the said automobile, being so driven and operated as 
aforesaid and one of the street cars of the Roanoke Railway & Electric Company, and as a result 
of said collision ro William Cecil Hoge, received certain injuries for which in_a subse- 
quent suit prosecuted to a final judgment in the Law & Chance Court of Roanoke, there was 
awarded as compensation for said injuries the sum of $10,000, which said judgment was against 
said Catherine Norwood, and that the said judgment has become final, and is an existing judgment 
against the said Catherine Norwood, and that an execution upon the same has been returned 
marked “no effects,” then you are instructed to find for the plaintiff in this case, in the sum of 
$10,000, with interest on this amount from March 28, 1928, and $44.21 costs in the case of 
William Cecil Hoge, by etc., v. Catherine Norwood, et al. 
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isted at that particular time, and that there was no intention to revoke any 
general authority his wife had, which was full and complete, to operate the car. 

We deem it proper here to set out the testimony of the assured upon the 
question of the right of Catherine Norwood to use and operate the car in ques- 
tion: 

“QO. Mr. Norwood, this Chevrolet car—you had a Nash car that you drove 
yourself? 

“A. Yes, sir. 

2. oo Chevrolet car was purchased for Mrs. Norwood’s use? 
. Yes, sir. 

Q. a is the reason you had it? That was the principal purpose? 
. Yes, sir. 

Q. She at all times had permission to use the car? 
. Yes, sir. 

Q. And this day she had permission to use the car? 

“A. Yes, sir. 

“Q. The only instruction you gave her was that on account of the storm 
coming up you didn’t want her to drive the car? 

“A. Yes, sir. 

“Q. But as soon as the storin blew over you didn’t have any objection? 

“A. That is as far as I went with her. 

“Q. Then it was not that you did not want her to drive the car, it was simply 
that you wanted her to stay home for her own particular benefit and on her 
account? 

“A. Yes, sir. 


“Q. So far as the use of the car was concerned, you didn’t have any objection 
to her using the car, but you had the car. for her specific use at all times. Is 
that true? 

“A. Yes, sir. 

“Q. You simply thought that on account: of her condition and the impending 
were it might be dangerous for her to be driving during a storm? 

“A. Yes, sir. 

“Q. And it was bright and sunshiny at six o’clock in the evening on the day 
the accident happened? 

“A. Yes, sir. 

“Q. And at the time this accident happened you had no objection to her 
driving the car at that time, did you? 

“A. I could not have none because I told her it was on account of the storm 
and I knew her condition—she was kinda nervous, and I did not see her from the 
time she left me down town until after the accident. 

, 2 As soon as the storm was over you had no objection to her driving the 
car? 

“A. No, sir, that is, if she was feeling well. 

“Q. That was up to her entirely? 

“A. Yes, sir. 

“Q. This storm had passed over about three hours before the accident? 

“A. Well, I don’t think it lasted but about an hour.” 

We are referred to a number of cases in the petition for a writ of error and 
in the brief bearing on the question of the consent of the owner under policies 
similar to the one now under consideration. Dickinson v. Maryland Casualty 
Company, 101 Conn. 369; 125 A. 866, 869, 41 A. L. R. 500, presents quite a similar 
situation so far as the facts are concerned. 


In the above case. the Maryland Casualty Company, the appellant in the 
present case, issued a liability policy identical in language with the policy issued 
to Norwood, to one Donato Maisano, the owner of a Wescott automobile. Louis 
Maisano, a brother of Donato, and an adult member of his household, gave per- 
mission to one Riccitelli to use the Wescott automobile to “go home and change 
his clothes.” Riccitelli took the car, and, instead of going home to change his 
clothes, went off on a joy ride, and one Dickinson, an invited guest in the car dur- 
ing the ride, received injuries in an accident which resulted in his death. Judg- 
ment was obtained against Riccitelli, and he brought suit against the Maryland 
Casualty Company, claiming that it had indemnified Riccitelli, who was driving 
the car of the insured. 
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The company defended upon the ground that Riccitelli was not driving the 
car with the consent of the insured; that the consent given was to use the car 
to “Go home and change his clothes”; and that he had deviated from the per- 
mission, and therefore the accident was not covered by the policy. The court, 
after full discussion of a reasonable construction of this provision in the policy, 
held that the permission to use the car contemplated in the policy was a general 
permission, and that it was not necessary to show that the car at the time 
of the accident was being driven with the specific permission of the insured that 
it be used for that particular occasion and purpose. 

The court said: “Construing this provision in the light of these settled rules 
of construction, we must adopt, between the two claimed constructions, that 
which is most favorable to the insured, the decedent. In the presence of a rea- 
sonable doubt we must resolve it in favor of the insured. Between two inter- 
pretations we are required by the rules of legal construction to adopt that which 
will sustain his claim. Applying these rules of, construction, the plaintiff must pre- 
vail. But we reach the same result without the aid of the rules of construction. 
Let us seek the reasonable construction to put upon this language. The insurer 
desired to obtain insurance, and for this object, it extended in its policy the 
benefits of the policy to the guest riding in the insured’s automobile, providing 
the guest was riding with the permission of the insured. If the insurer had in- 
tended by this proviso to restrict the permission to its specifically named objects, 
it would, in each case, be necessary to make inquiry into the purpose and extent 
of the permission, while by specific provision the insurer could readily have 
done this and avoided the inquiry. The result would have been a policy less ac- 
ceptable to prospective insured. It would have invited in most cases an investi- 
gation as to whether the permission granted had been violated in a particular 
case or not. In place of a certain provision in the policy of definite meaning 
it would have inserted a provision breeding uncertainity, inviting litigation, and 
making the defense of a departure from the permission an available and often 
used defense. This is exactly what the courts and Legislature have frowned upon 
—uncertain and ambiguous provisious in contracts of insurance under which in- 
surers seek an escape from the obligation of paying the insurance indemnity 
contracted for. 

“The fact that the insurer in this case did not so restrict the term ‘permission’ 
is strong evidence that it did not by this provision intend this; to justify the strict 
construction claimed by the insurer, the terms of the policy prepared by the defendant 
convert all cases of this character into a contest as to the exact words spoken when 
permission was secured, and to an attempt upon the trial by refinement to convert 
any use of the car into a departure sufficient to annul the permission granted. If 
the departure were from the place permitted, be it near or far, or from the 
purpose named, be it substantial or otherwise, the insured must fail in his recovery. 
The business of the insurance company was to sell its insurance under this policy. 
Indemnity for the guest or family of the assured riding in the car was a feature of 
the policy. What sort of an indemnity to them would it be if they were bound 
by the strict limitations of the permission of the insured? It would be necessary in 
advance of entering the car for them to ascertain these limitations and then to 
endeavor to see that the driver of the car enforced them. Is it likely that the 
insurer would insert such a provision leading to such consequences? And how 
could the insured ever be assured that he had secured the extension of the indemnity 
of this policy for his guest or family or the guest or the family of him to whom the 
insured gave the permission if any departure from that permission destroyed the 
indemnity? The purported object of this policy was to indemnify this guest. No 
construction of this policy should be permitted, in the absence of plain language 
to that end, which would destroy the guest’s claim to indemnity, which was one 


of the objects of this policy. A defense of that character by an insurer is not 
favored in law.” 


The substance of the above decision is that the permission contemplated in the 
policy means a permission to use the car generally, and not a permission to use 
the car in a specified manner and for a specified purpose. 


The defendant in error contends that the plaintiff in error is estopped from 
now raising a question as to the right of Mrs. Norwood to drive the car, because 
of her alleged failure to have the permit, or because of the alleged failure to have 
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the specific consent of her husband. In other words, it is contended that the company 
cannot now raise the question as to whether the policy covered Mrs. Norwood. 
We do not deem it necessary to discuss this particular feature of the case, because 
we think it has been determined by the facts and law heretofore referred to. How- 
ever, the case of Fullerton v. U. S. Casualty Co., 184 Iowa, 219, 167 N. W. 700, 
6 A. L. R. 367, seems to support this contention, as does Sanders v, Frankfort Ins. 
Co., 72 N. H. 485, 57 A. 655, 101 Am. St. Rep. 688. 

We think the court was right, under the facts above narrated, which have 
not been disputed, in limiting the jury in consideration of these facts in its instruc- 
tion, which correctly propounded the law. 

[3] It is contended by the plaintiff in error that the company is released from 
liability under the policy because the operation thereof by Catherine Norwood was 
unlawful within the meaning of clause B, section II]. (See marginal note 1.) The 
unlawful operation is said to consist of the failure of Catherine Norwood to comply 
with an ordinance of the city of Roanoke with reference to securing a driver’s 
permit. The court refused to permit testimony to the effect that Catherine Norwood 
had failed to secure a permit to operate a car in the city of Roanoke. The plaintiff 
in error excepted to the action of the court in excluding this evidence. While we 
doubt whether the question is properly before this court for reasons that the record 
discloses, set out in the brief of the plaintiff in error, however, if the exceptions had 
been properly preserved, they could not avail the plaintiff in error upon the facts 
presented by this record. The language of the policy clause B, section II, referring 
to the automobile is, “provided the use and operation thereof are lawful.” We do 
not think this failure to comply with a traffic regulation, which in no way affected 
or contributed to the accident, would relieve the company of all liability. Mrs. 
Norwood is shown by the record to be a perfectly competent driver; her husband 
testified : 

“Q. Did she drive this car every day practically? 

“A. This Chevrolet? 

“Q. Yes, sir. 

“A. Oh, yes. 

“Q. She is a good capable driver, isn’t she? 

“A. Yes, sir, she has been driving for, I am sure, eight years.” 

The ordinance of the city of Roanoke requiring a driver’s permit is purely 
local in character. It has no application outside the corporate limits of the city. 
Had the accident occurred beyond the corporate limits of the city under exactly the 
same circumstances, of course, the ordinance would have had no application what- 
ever. 

We have examined the cases to which the plaintiff in error has referred us. 
Flannagan v. Provident Life, etc. (C. C. A.) 22 F.(2d) 136; Standard Auto Insur- 
ance Ass’n v. Neal, 199 Ky. 699, 251 S. W. 966, 35 A. L. R. 1468. In practically 
all the cases referred to the prohibition was against particular persons or the 
accident grew out of the failure to observe the law, neither of which elements enter 
into the case we are here considering. 

The authorities seem to be quite unanimous in holding that failure to observe 
traffic regulation is no defense, unless such failure was the proximate cause cf the 
injury. The following authorities sustain this proposition: 

In the case of McMahon v. Pearlman, 242 Mass. 367, 136 N. E. 154, 23 A. L, R. 
1467, it was held that one operating an automobile on a public highway without a 
license, which act is a statutory crime, is not precluded by public policy from enforc- 
ing a policy indemnifying him against bodily injury inflicted by use of the automo- 
bile. 

The policy in the above case expressly exempted the insurer from liability 
for injury or death caused by the automobile while being operated by any person 
in violation of the law with reference to age, and, if there was no legal age limic, 
by any one under the age of sixteen, or while engaged in any racing or competitive 
speed test. The accident happened while the insured was driving her car, she having 
no legal permit or authority to drive the same. The insurer claimed that, while 
the act was not specifically forbidden in the policy, yet the insured was violating 
the law, and therefore, for reasons of public policy, the company should not be held 
liable in damages. The court held, after a full discussion of the authorities, that 
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the unlawful act of Mrs. Pearlman did not constitute a defense, unless it was a 
direct and proximate cause of the injury. 

The leading case on the subject is that of Messersmith v. American Fidelity 
Company, 232 N. Y. 161, 133 N. E. 432, 19 A. L. R. 876. In this case, after a 
thorough discussion of the facts, the court concluded defendant was liable under 
the policy, even though the use of the automobile at the time of the accident was 
in violation of the highway law. 

In the case of Fireman’s Fund Insurance Company v. Haley, 129 Miss. 525, 92 
So. 635, 636, 23 A L. R. 1470, the court said :““There is no provision in the policy provid- 
ing for non-liability in case at the time of an accident the insured is violating the speed 
non-liability in case at the time of an accident the insured is violating the speed 
laws of the state. It is ‘hornbook’ law that these insurance policies which are pre- 
pared by the insurance companies are to be most strongly construed against them 
and in favor of the assured, and, where there is no provision in them exempting it 
from liability, the mere fact that these statutes may have been violated is no defense.” 

See, also, Fischer v. Midland Casualty Co., 189 Ill. App. 486; Moore v. Hart, 
171 Ky. 725, 188 S. W. 861; Lindsey v. Cecchi, 3 Boyce (Del.) 80 A. 523, 35 L. R. A. 
(N. S.) 699; Bourne v. Whitman, 209 Mass. 155, 95 N. E, 404, 35 L. R. A. (N. S.) 
701; Rowe v. United Commercial Travelers of America, 186 Iowa, 454, 172 N. W. 
454, 4 A. L. R. 1235, 1236. In this case it was held: “Under a provision of an 
accident insurance policy that it shall not extend to or cover any death, disability, or 
loss resulting from the violation of any law, the mere fact that at the time of 
injury insured was driving an automobile at a speed which the statute declares 
to be presumptively negligent for which it provides punishment, does not prevent 
recovery, but it must in addition be established that the injury was caused by or 
resulted from such violation of law.” 

This we think disposes of the two main points in the case before us. As stated 
heretofore, there were ten assignments of error but it is very apparent that they 
can have no bearing on the case, if the court was right in construing the evidence 
and instructing the jury as it did, All the instructions asked for by the plaintiff 
in error involve the theory of the plaintiff in error, which was untenable in our 
view, and were properly refused. The action of the court in excluding evidence 
and admitting evidence falls also within the view just expressed. 

We therefore conclude that as a matter of law Catherine Norwood had per- 
mission to operate the automobile, indeed, that it was practically her car, that the 
court was right in excluding the evidence as to whether she had secured a permit 
to operate the car on the streets of Roanoke, because her failure so to do was not 
shown to have had any connection with the happening of the accident. The authori- 
ties, we think, are very clear on this point, and introduction of evidence of failure 
to secure a permit into the case would have tended to confusion. 

We are of opinion, therefore, to affirm the verdict and judgment of the trial 
court. 

Affirmed. 


TRANSIT LUMBER CO. v. INTERNATIONAL INDEMNITY CO. et al. 
(No. 21831.) 
Supreme Court of Washington. Aug. 28, 1929. 
280 Pacific Reporter 13. 


1, INSURANCE—INSURER, TO CANCEL INSURANCE MUST NOTIFY 
ALL PARTIES INTERESTED, INCLUDING INSURED, WHERE IN- 
—, IS PAYABLE TO MORTGAGEE (REM. COMP. STAT. § 

54). 

Under Rem. Comp. Stat. § 7154, providing for cancellation of fire insurance 
policy by giving five days’ notice to insured and mortgagee if interested and re- 
funding proportion of premium, insurer, to effectually cancel any portion of in- 
surance, must serve notice upon all parties interested, including insured, though 
loss, if any, had been made -payable to mortgagee, since, although insurance 
could only have been paid to mortgagee it would have been paid for the benefit 
of insured and reduced indebtedness of insured by that amount. 


(For other cases, see Insurance, Dec. Dig. § 229[2].) 
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2. INSURANCE—TO CANCEL FIRE INSURANCE, INSURER MUST RE- 
PAY OR OFFER TO REPAY PRO RATA AMOUNT OF PREMIUM 
UPON POLICY (REM. COMP. STAT. § 7154). 

In order to effectually cancel fire insurance policy, insurer must repay or 
an to repay pro rata amount of premium, as required by Rem. Comp. Stat. 
§ 7154. 

(For other cases, see Insurance, Dec. Dig. § 230.) 


3. INSURANCE—NOTICE OF CANCELLATION OF FIRE INSURANCE 
MUST BE GIVEN FIVE DAYS BEFORE FIRE TO CANCEL POLICY 
(REM. COMP. STAT®. § 7154). 

In order to effectually cancel policy of fire insurance, it must appear that 
notice of cancellation, required by Rem. Comp. Stat. § 7154, was served upon 
parties interested more than five days before fire. 

(For other cases, see Insurance, Dec. Dig. § 229[2].) 


4. INSURANCE—ANY ATTEMPT TO REDUCE FIRE INSURANCE ON 
TRUCK AS ORIGINALLY WRITTEN WAS LEGALLY “CANCELLA- 
TION,” REQUIRING NOTICE AND REFUND OF EXCESS PREMIUM 
(REM. COMP. STAT" § 7154). 

Where truck was worth more than amount for which it was originally in- 
sured, and it was the intent and purpose of parties to maintain original amount 
of insurance, any attempt by insurer to reduce amount was in legal effect a 
“cancellation” of policy and rewriting thereof for a lesser amount, which could 
be done only by giving five days’ notice to all parties interested and returning 
pro rata excess premium as required by Rem. Comp. Stat. § 7154. 

(For other cases, see Insurance, Dec. Dig. §§ 229[1], 230.) 

Department 2. 

Appeal from Superior Court, Spokane County; Joseph B. Lindsley, Judge. 

Action by the Transit Lumber Company against the International Indemnity 
Company and another. From a judgment against defendant named, it appeals. 
Affirmed. 

Danson, Lowe & Danson, of Spokane, for appellant. 

James A. Brown, of Spokane, for respondent. 

Frencu, J. Some time prior to August, 1927, the Transit Lumber Company 
had purchased, under conditional sales contract from the Nelson Motor Com- 
pany, a motortruck, which motortruck was destroyed by fire on August 30, 1927. 
There was still due the Nelson Motor Company on the motortruck more than 
$1,200 at the time of the fire. A fire insurance policy for $1,200 had been writ- 
ten covering the truck, the premium for which had been paid by the Transit 
Lumber Company, and a loss payable clause attached which provided, in sub- 
stance, that the loss should be payable to the Nelson Motor Company and the 
Transit Lumber Company as their interests appear. On August 24, the Pacific 
Mortgage Company, as the authorized agent of the insurance company, wrote 
the following letter to the Nelson Motor Company 

“In consideration of a return premium of five. ($5. 00) dollars hereby allowed 
assured, the amount of insurance hereunder is reduced to six hundred dollars. 

“This endorsement to take effect on the 24th day of August, 1927, at Noon. 

“Nothing herein contained shall be held to vary, waive, alter or extend any 
of the terms, conditions, agreements or warranties of the undermentioned policy, 
other than as above stated. * * * 

“Countersigned at Spokane, Washington, this 24th day of August, 1927. 


“Pacific Mortgage Co. 

“Authorized Agent.” 
When this letter was received by the Nelson Motor Company does not clearly 
appear from the record, the only testimony on the subject being: “Q. It was 


only a few days before the fire that you got this notice? A. Just three or four 
days, as I recall it.” 


The appellant at all times admitted liability to the extent of $600. The Tran- 
sit Lumber Company, however, after having made proper proof of loss, brought 
action to recover the $1,200, joining as parties defendant the insurance company 
and the Nelson Motor Company. The cause was tried before the lower court 
without a jury, and a judgment rendered against the insurance company for the 
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full amount of the policy, $1,200, which amount was to be paid to the Nelson 
Motor Company because of its interest in the truck. This appeal follows. 

The entire question in this case resolves itself around the construction to 
be placed upon, and the effect of, the letter of August 24, above quoted. It is 
the claim of the insurance company that the policy of insurance was reduced 
to $600, and it is the claim of the other parties to the action that the policy still 
remained in full force. 

Section 7154, Rem. Comp. Stat. provides: 

“Any fire insurance policy may be canceled at any time by the insurer 
giving the insured or his representative in charge of the property insured, and 
the mortgagee, if the insurance is for the benefit of the mortgagee, five days’ 
notice of such cancellation, and if the premium has been actually paid, by pay- 
ing in cash or mailing by registered letter with proper postage affixed thereto, 
addressed to the insured at his usual or last known postoffice address, a post- 
office or express company money order or bank draft for the return premium 
computed at pro rata rate for the time the insurance has yet to run, or customary 
short rate where the insurance is canceled by the insured, or, where the pre- 
mium has not been paid, by the insured giving the insurer or its agents or 
agency who insured [issued] the policy notice of such cancellation and paying the 
premium for the time the insurance has been in force computed as the custom- 
ary short rate.” 

[1] It is admitted in this case that no notice of the attempted cancellation, 
or reduction whichever it may be called, was ever given to the Transit Lumber 
Company. Appellant’s argument, however, proceeds on the theory that, when 
the policy is payable to a third party as his interests may appear, he is the 
only person who has any rights thereunder, citing a great many cases which hold 
that a policy of insurance inures to the benefit of the mortgagee whether the 
policy by its terms requires the mortgagor to insure for the benefit of the 
mortgagee or not, and arguing that, because of the fact that the Nelson Motor 
Company was the only party to whom the loss could be paid in case of a loss, it 
was therefore the only party to whom notice need be given in case of a reduc- 
tion in the amount of the policy or cancellation thereof. But appellant’s argu- 
ment entirely overlooks the fact that, while this money could not have been paid 
to the Nelson Motor Company, it was paid for the benefit of the Transit Lumber 
Company, and reduced the indebtedness of the Transit Lumber Company by that 
exact amount. The Transit Lumber Company was as vitally interested in having 
this truck insured, as was the Nelson Motor Company, and, in order to effectu- 
ally cancel any portion of the insurance, it was necessary that notice be served 
—_ all of the parties interested. Bache v. Great Lakes Ins. Co. (Wash.) 276 

. 549, 

[2,3] There is also no proof that appellant repaid, or offered to repay the 
prorated amount of the premium upon the policy, and, in order to effectually cancel, 
that was necessary. Snavely v. London Assurance Corp. of London, England, 128 
Wash. 47, 221 P. 611. Also, as heretofore pointed out, it does not appear from the 
record that this notice was served more than five days before the fire. Under the 
express terms of the statute, this must be done. 

[4] Appellant argues that the notice given is not a cancellation, but is only 
a modification agreement. We cannot so construe the notice. It abundantly ap- 
pears in the record that the truck was worth more than the amount for which it 
was insured, and it was the intent and purpose of the parties to maintain at least 
$1,200 of insurance. After having written insurance in the full amount of $1,200, 
any attempt to reduce this amount was in legal effect a cancellation of the policy 
and a rewriting thereof for a lesser amount. This can be done only by notifying 
all of the parties interested and returning the excess premium. 

We think this is a situation that clearly comes under the terms of the statute 
above quoted. 

Judgment affirmed. 

Millard, Main, Tolman, and Parker, JJ., concur. 
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CASUALTY 


GEORGIA CASUALTY CO. v. BOYD 
Circuit Court of Appeals, Ninth Circuit. July 29, 1929. 
34 Federal Reporter (2d) 116. 

APPEAL AND ERROR—CONTENTION THAT DEFENDANT WAS EN- 
TITLED TO DISMISSAL ON UNDISPUTED FACTS HELD AVAIL- 
ABLE ON APPEAL, UNDER CIRCUMSTANCES. 

In action on physician’s liability policy, contention that defendant was entitled 
to judgment of dismissal on undisputed facts held available on appeal, where, when 
evidence was all in, defendant moved for a judgment in its favor, and court or- 
dered cause submitted for decision, since implicit in court’s final decision in plain- 
tiff’s favor was a ruling denying motion for dismissal. 

(For other cases, see Appeal and Error, Dec. Dig. § 242[2].) 

2. INSURANCE—INSURER IN PHYSICIAN’S LIABILITY POLICY 
COULD RESCIND FOR INSURED’S FALSE STATEMENT, WHETH- 
ER CONSTITUTING WARRANTY OR REPRESENTATION OF FACT 
(CIV. CODE CAL, § 2580). 

In action on physician’s liability policy, insurer had right to rescind, as against 
insured, for insured’s false statement in schedule of policy, under Civ. Code Cal. 
§ 2580, irrespective of whether the false statement constituted a warranty or only 
a representation of fact. 

(For other cases, see Insurance, Dec. Dig. § 247.) 


3. INSURANCE—INSURER IN PHYSICIAN’S LIABILITY POLICY HELD 

ENTITLED TO RESCIND FOR INSU RED’ S FALSE STATEMENTS 

AS AGAINST ONE SUBSEQUENTLY OBTAINING JUDGMENT FOR 

DAMAGES FOR MALPRAC.ICE (CIV. CODE CAL. § 2580.) 

Insurer in physician’s liability policy held entitled, under Civ. Code Cal. § 2580, 
to rescind fon insured’s false statement in schedule in policy, as against one sub- 
sequently obtaining judgment for damages for malpractice against physician, since 
Legislature by such statute did not intend to give validity to policy in favor of a 
third person, where policy was void as between the parties thereto. 

(For other cases, see Insurance, Dec. Dig. § 247.) 


Appeal from the District Court of the United States for the Southern Divi- 
sion of the Northern District of California. 

Action by Laurett Boyd against the Georgia Casualty Company. Judgment 
for plaintiff, and defendant appeals. Reversed, with directions. 

Redman, Alexander & Bacon, of San Francisco, Cal., for appellant. 

Harry I. Stafford and Dean Cunha, both cf San Francisco, Cal. (Daniel R. 
Shoemaker, of San Francisco, Cal., of counsel), for appellee. 

Before Rudkin, Dietrich, and Wilbur, Circuit Judges. 

DierricuH, Circuit Judge. In May, 1925, appellant issued to Dr. George O. Jar- 
vis, in California, a physician’s liability insurance policy for $5,000. It recites that 
it is issued “in consideration of $25 premium and the statements contained in the 
schedule indorsed hereon and made a part hereof, which statements the assured 
makes and represents to be true by the acceptance of this policy,” etc. Turning to 
the “schedule,” which is headed, “This policy is based upon the following state- 
ments which are represented by the assured to be true and correct and in consid- 
eration of which the policy is issued,” we find that the assured therein stated that 
no claim was then pending against him for damages on account of alleged error 


or mistake or malpractice, and that no claim had been paid by him for damages 
upon any such account. 


On October 27, 1927, the appellee obtained a final judgment against Jarvis in 
the amount of $5,000 as damages ‘or negligence or malpractice in the treatment of 
her in his professional capacity, during the term of the policy. Thereafter Jarvis 
became insolvent, and on November 16, 1927, upon his voluntary petition, he was 
duly adjudicated a bankrupt. By an applicable statute of California, it is pro- 
vided that no policy shall be issued, “unless there shall be contained within such 
policy a provision that the insolvency or bankruptcy of the person insured shall 
not release the insurance carrier from the payment of damages for injury sustain- 
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ed or loss occasioned during the life of such policy and stating that in case judg- 
ment shall be secured against the insured in 1 action brought by the injured per- 
gon * * * then an action may be brought against the company, on the policy and 
subject to its terms and limitations, by such injured person * * * to recover on 
said judgment.” St. Cal. 1919, p. 776. 

Proceeding under this statute, appellee on December 13, 1927, commenced the 
present suit. Answering the complaint, appellant among other things affirmatively 
alleged that. the statement in the “schedule” to which we have referred was false, 
and that upon the discovery of its falsity it had rescinded the policy, notifying the 
assured of such rescission, with a tender back of the premium he had paid, all 
prior to the commencement of appellee’s suit against him, but afiter the alleged 
acts of negligence or malpractice. Trial by jury was duly waived, and at the 
close of the evidence the court below gave appellee judgment as prayed, from 
which the insurance company prosecutes this appeal. 

The evidence is without conflict, and fully supports the appellant’s affirmative 
defense. The statement in the schedule was manifestly material, and was untrue. 
On August 26, 1926, appellant sent the assured a notice that on account of such 
falsity it rescinded the policy and with the notice was a check to cover the amount 
of premium paid. 

[1] Appellant’s single contention is that on the undisputed facts it was entitled 
to a judgment of dismissal. Appellee objects that the assignment is not available 
to it, for the reason that it did not take the requisite steps to procure a ruling on 
the question in the course of the trial. But when the evidence was all in, it moved 
for a judgment in’ its favor, whereupon the court ordered the cause submitted for 
decision, and implicit in its final decision in appellee’s favor was a ruling denying 
this motion. True, in many cases a ruling on a mere motion for judgment would 
not be reviewable, for where the evidence is conflicting, or susceptible to oppos- 
‘ng inferences touching the ultimate ‘acts, the ruling might involve nothing more 
than a finding of fact. But here the evidence was such that, as a matter of law, 
appellant was entitled to findings of fact in harmony. with its pleading, and there- 
fore the motion involved nothing but a question of law, the ruling upon which 
is reviewable. We are not disposed to analyze the numerous cases which have 
been cited, both from this and other courts. When read in the light of their facts, 
no one of them is opposed to the view we have taken, which, we may add, is 
thought to be in accord with the latest expression upon the subject from the Su- 


preme Court, found in Maryland Casualty Co. v. Jones (No. 524, decision filed 
June 3, 1929) 49 S. Ct. 484, 73 L. Ed— 


[2] On the merits, appellee apparently does not question the right of appel- 
lant to rescind as against Dr. Jarvis. That right we think it had, whether the 
false statement be taken as a warranty or as only a representation of fact. Con- 
sidering it only as a representation of fact, it falls within the scope of section 
2580 of the California Civil Code, which declares that: “If a representation is 
false in a material point, whether affirmative or promissory, the injured party is 
entitled to rescind the contract from the time when the representation becomes 
false.” The representation was affirmative and the Insurance Company had the 
right to rescind upon the discovery of its falsity. See 14 Cal. Jur. 490; Rankin 
v. Amazon Ins. Co., 89 Cal. 203, 26 P. 872, 23 Am. St. Rep. 460; Wheaton v. North 
British, etc., Ins. Co., 76 Cal. 415, 18 P. 758, 9 Am. St. Rep. 216; Porter v. Gen- 
eral Acc., Fire & Life Assur. Corp., 30 Cal. App. 198, 157 P. 825; McEwen v. N. 
Y. Life Insurance Co., 23 Cal. App. 694, 139 P. 242. While, apart from such a 
statutory provision, some diversity in the decided cases may be found, the pre- 
vailing rule supports the right to rescind, where, as here, there is an affirmative 
representation of a material fact, clearly false. 32 Cyc. 1284 et seq. 


[3] The contention most vigorously urged for appellee is that, though the 
rescission may have operated to cut off any right Dr. Jarvis would otherwise have 
had, as to her it was wholly ineffective for any purpose. Her reasoning is that, 
under the California statute above quoted, the policy is, in effect, a triparty con- 
tract, that her right accrued upon the happening of her injury, and that nothing 
done thereafter without her consent could operate to divest her of that right. 
She cites Malmgren v. S. W., etc., Ins. Co., 201 Cal. 29, 255 P. 512; Pigg v. In- 
ternational Indemnity Co., 86 Cal. App. 671, 261 P. 486; Finkelberg v. Continental 
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Casualty Co., 126 Wash. 543, 219 P. 12; Metropolitan Casualty Co. v. Albritton, 
214 Ky. 16, 282 S. W. 187; Slavens v. Standard Accident Co. (C. C. A.) 27 F, 
(2d) 859. But admittedly no decided case is directly in point, and hence we do 
not stop to analyze or distinguish the citations. 

Appellee’s position would be tenable in the case of a valid contract of insur- 
ance, but it is quite incredible that the Legislature, even were its power to be 
granted, intended to vest in a third person, who parted with no consideration, a 
right superior to that of the assured himself, or té give validity in. favor of such 
third person to an instrument void as between the parties thereto. It may be con- 
ceded that, after an injury has been suffered, neither by agreement nor otherwise 
could the parties to the policy deprive the injured person of the benefit thereof, 
but, as already suggested, the right of the third person presupposes the existence 
of a valid policy. The manifest purpose of the statute is to give the injured per- 
son the same footing the insured would have, had the latter paid the judgment for 
damages. In the one case, as well as the other, the defense of invalidity is open 
to the insurer. 

It may be added that it is not a case where a statute requires the carrying of 
such insurance; nor is any element of estoppel pleaded or proved, and we need 
not decide whether, under the rule of estoppel, appellee could recover if she sub- 
mitted to treatment by Dr. Jarvis with knowledge, and in reliance upon the protec- 
tion, of the policy in question, which she had no reason to think was invalid. 

Reversed, with directions to take further proceedings, not out of harmony 
herewith. 
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MISCELLANEOUS 


ETNA INS. CO. v. HYDE, State Superintendent of Insurance, 
et al., and 154 other cases. 
District Court, W. D. Missouri. April 12, 13, 1929. 
Nos. 962-1116. 
34 Federal Reporter (2d) 185. 

1. INSURANCE—INSURANCE COMPANIES WAIVED SUPERINTEN- 
DENT’S FAILURE TO MAKE FINDINGS REQUIRED BY STIPULA- 
TION RELATIVE TO RATE REDUCTION BY PROCEEDING UNDER 
STIPULATION WITH KNOWLEDGE OF SUCH FAILURE (Rev. St. Mo. 
1919, § 6283). 

W here insurance companies entered stipulation with superintendent of in- 
surance epee at under which superintendent might make order reducing 
rates under Rev. Mo. 1919, § 6283, but was required to make seven specific 
findings, failure oe uals such findings held waived by companies by electing to 
proceed in accordance with stipulation after knowledge of such failure. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

2. INSURANCE—INSURANCE COMPANIES, SEEKING TO SET ASIDE 
ORDERS REDUCING RATES, HELD REQUIRED TO COMPLY WITH 
STIPULATION REGARDING SUCH REDUCTION BY REFUNDING 
EXCESS PREMIUMS COLLECTED (Rev. St. Mo. 1919, § 6283). 

Where insurance companies entered stipulation with superintendent of in- 
surance relative to reduction of rates under Rev. St. Mo. 1919, § 6283, they could 
not seek to avoid effect of stipulation in suit to enjoin enforcement of orders re- 
ducing rates, while retaining every substantial benefit thereunder and refusing to 
comply with stipulation by making refunds of excess premiums collected as re- 
quired thereby. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

3. INSURANCE—STIPULATION BETWEEN INSURANCE COMPANIES 
AND SUPERINTENDENT OF INSURANCE RELATIVE TO RATE RE- 
DUCTION ORDER HELD SUPPORTED BY CONSIDERATION. 
Stipulation between insurance companies and superintendent of insurance, 

under which rate reduction order was withdrawn and provision made for making 

of another order, held supported by consideration. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

4. INSURANCE—STIPULATION BETWEEN INSURANCE COMPANIES 
AND SUPERINTENDENT OF INSURANCE RELATIVE TO RATE RE- 
DUCTION ORDER HELD NOT VALID FOR LACK OF MUTUALITY. 
Stipulation between insurance companies and superintendent of insurance, 

under which rate reduction order was withdrawn and provision made for making 

of another order, eld not invalid for lack of mutuality. 

(For other cases, see Insurance, Dec. Dig. § 10.) 

5. INSURANCE—FEDERAL COURT HAS JURISDICTION, AND INJUNC- 
TION SUIT THEREIN IS PROPER PROCEEDING, TO DETERMINE 
VALIDITY OF INSURANCE RATE REDUCTION ORDER (REV. ST. 
MO. 1919, § 6283). 

Federal District Court has jurisdiction of suit by insurance companies against 
superintendent of insurance and Attorney General to enjoin enforcement of rate 
reduction orders made under Rev. St. Mo. 1919, § 6283, and such suit is proper 
proce eding in which to determine validity of reduction order, there being irre- 
parable injury to plaintiffs in so far as such point may be regarded as urging 
propriety of resort to injunction proceeding. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


6. INSURANCE—STATUTE AUTHORIZING INSURANCE RATE REDUC- 
TION HELD VALID AS AGAINST CONTENTION STATE CANNOT 
REGULATE RATES (REV. ST. MO. 1919, § 6283). 

Rev. St. Mo. 1919, § 6283, giving superintendent of insurance authority to or- 
der rate reductions after investigation as to reasonableness of rates, held valid as 
against contention that state is without power to regulate such rates. 

(For other cases, see Insurance, Dec. Dig. § 3.) 
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7. INSURANCE—STATUTE AUTHORIZING INSURANCE RATE REDUC- 
TION HELD VALID, THOUGH APPLICABLE ONLY TO STOCK FIRE 
INSURANCE COMPANIES (REV. ST. MO. 1919, § 6283). 

Rev. St. Mo. 1919, § 6283, giving superintendent of insurance authority to or- 
der rate reduction after investigation as to reasonableness of rates, held valid 
as against contention that it was invalid in applying only to stock fire insurance 
companies, since such classification is reasonable and natural. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


8. INSURANCE—STATUTE AUTHORIZING INSURANCE RATE REDUC- 
TION HELD NOT INVALID AS DELEGATING ADMINISTRATION OF 
LEGISLATIVE POWER WITHOUT PRESCRIBING GUIDE FOR EX- 
ERCISE THEREOF (REV. ST. MO. 1919, § 6283). 

Rev. St. Mo. 1919, § 6283, giving superintendent of insurance authority to or- 
der rate reduction after investigation as to reasonableness of rates, held valid as 
against contention that it delegates administration of legislative power, but wholly 
fails to prescribe any standard, rule, or guide for exercise thereof. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


9. INSURANCE—CONTENTION THAT STATUTE AUTHORIZING INSUR- 
ANCE RATE REDUCTION WAS INVALID IN NOT REQUIRING NO- 
TICE AND HEARING WAS NOT CONSIDERED, WHERE THERE 
Wio's Goes) AND HEARING IN INSTANT CASE (REV. ST. MO. 
1919, i 
Contention that Rev. St. Mo. 1919, § 6283, authorizing superintendent of in- 

surance to order rate reduction after investigation as to reasonableness of rates, 

was invalid in not requiring notice and hearing prior to making reduction orders, 
will not be considered, where neither wording of statute nor any proceeding 
thereunder prevented such notice and hearing, and both were accorded in instant 
case. 

(For other cases; see Insurance, Dec. Dig. § 4.) 


10. INSURANCE—STATUTE AUTHORIZING INSURANCE RATE REDUC- 
TION BY SUPERINTENDENT’ OF INSURANCE AFTER INVESTIGA- 
TION HELD NOT INVALID (REV. ST. MO. 1919, § 6283). 

In suit by insurance companies against superintendent of insurance and At- 
torney ‘General to enjoin enforcement of rate reduction orders made under Rev. 
St. Mo. 1919, § 6283, such statute, authorizing superintendent to order reductions 
after investigating reasonableness of rates, held not invalid as against contentions 
that “aggregate” method was required, without taking account of particular cir- 
cumstances governing particular company, that, in determining expenses, de- 
duction may be made for excess commissions paid in St. Louis, that state Su- 
preme Court construed it as requiring deduction from expenses of federal war 
taxes on Missouri premiums, that underwriting profit or loss should be on basis 
of premiums paid, less expenses paid, and that interest earnings on unearned 
premiums were included as income. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


11. INSURANCE—STATUTE AUTHORIZING INSURANCE RATE REDUC- 
TION AFTER INVESTIGATION HELD NOT INVALID, AS PERMIT- 
TING RATE AS TO PARTICULAR COMPANY TO BE BASED ON EX- 
PERIENCE OF COMPETITORS (REV. ST. MO. 1919, § 6283). 


Rev. St. Mo. 1919, § 6283, giving superintendent of insurance authority to 
order rate reduction after investigation as to reasonableness of rates, held valid 
as against contention that it is unconstitutional invasion of rights of insurance 
company to base rate reduction on experience of competitors, without weighing 
its confiscatory effect on company individually. 

(For other cases, see Insurance, Dec. Dig. § 4.) 


12. INSURANCE—IN SUIT TO ENJOIN ENFORCEMENT’ OF INSURANCE 
RATE REDUCTION ORDER, FEDERAL WAR TAX PAID DURING 
TEST PERIOD HELD PROPERLY ELIMINATED FROM EXPENSES 
OF COMPANIES, IN VIEW OF REPEAL (REV. ST. MO. 1919, § 6283; 
ACT. NOV. 23, 1921, 42 STAT. 227, 321). 


In suit by insurance companies to enjoin enforcement of rate reduction or- 
ders made under Rev. St. Mo. 1919, § 6283, federal war tax held properly elim- 
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inated from expenses of companies, though companies were subject to such tax 
during test period, and it properly appeared as expense during that period, in 
view of repeal of tax by Act Nov. 23, 1921 (42 Stat. 227, 321), since under re- 
duced rate there would be no tax and no such expense. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


13. INSURANCE—IN CONSIDERING RATE REDUCTION, EXCESS COM- 
MISSIONS PAID ST. LOUIS AGENTS HELD NOT TO BE DEDUCT- 
= FROM EXPENSES OF COMPANIES, UNDER EVIDENCE (REV. 

. MO. 1919, § 6283). 
: ‘suit by insurance companies to enjoin enforcement of rate reduction or- 
ders, made under Rev. St. Mo. 1919, § 6283, excess commissions paid agents in 

St. Louis held not to be deducted from expenses of companies, under evidence. 


(For other cases, see Insurance, Dec. Dig. § 10.) 


14. INSURANCE—INSURANCE RATE SHOULD BE BASED ON UNDER- 
WRITING INCOME CONSISTING OF PAID PREMIUMS WITHOUT 
INTEREST, AND ON LOSSES, CANCELLATION PAYMENTS, AND 
UNDERWRITING EXPENSES TAKEN ON PAID METHOD; “PRO- 
FIT ;” “PREMIUMS PAID;” “PREMIUM;” “UNEARNED PREMIUM;” 
“EARNED PREMIUM” (REV. ST. MO. 1919, § 6283 
Under Rev. St. Mo. 1919, § 6283, authorizing insurance rate reduction after 

investigation, rate should be based on underwriting income, and on losses, can- 

cellation payments, and underwriting expenses and such income should consist of paid 
premiums, without interest, while losses, cancellation payments, and underwriting 
expenses should be taken on paid method; “profit” being difference between income 
and expenditures, “premiums paid” meaning those actually paid to insurer during 
given test period, “premium” being consideration for obligation to indemnity, “un- 
earned premiums” designating amounts which must be paid insured on cancellation, 
and “earned premiums” those for term before cancellation. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


15. INSURANCE—IN INSURANCE COMPANIES’ SUITS TO ENJOIN EN- 
FORCEMENT OF RATE REDUCTION ORDER TEMPORARY INJUNC- 
TION HELD GRANTED, WHERE FAILURE OF PROOF AROSE 
FROM MISTAKE AS TO BASIS OF EVIDENCE. 

In suits by insurance companies against superintendent of insurance and At- 
torney General to enjoin enforcement of rate reduction order, temporary in- 
junctions will be granted plaintiffs, notwithstanding failure of proof as to confis- 
cation, where such failure arose from mistake as to basis of evidence, and not 
from inability to produce proof along proper lines. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


16. INSURANCE—PARTIES WHO UNDERSTOOD STIPULATION RE- 
GARDING INSURANCE RATE REDUCTION ORDER SETTLED MAT- 
TER OF DESIGNATION OF CLASSES HELD ESTOPPED TO DENY 
THAT ORDER WAS IN EFFECT FROM EFFECTIVE DATE PRO- 
VIDED THEREIN (REV. ST. MO. 1919, § 6283). 

Where all parties understood that stipulation between insurance companies 
and superintendent of insurance relative to proceeding for rate reduction order 
settled matter of designation of classes, they are estopped to deny that order 
issued under Rev. St. Mo. 1919, § 6283, was not in effect from effective date pro- 
vided in order itself. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


17. INSURANCE—INSURANCE RATE REDUCTION IS ORDINARILY NOT 

EFFECTIVE UNTIL DESIGNATION OF CLASSES OF INSURANCE 

IS MADE (REV. ST. MO, 1919, § 6283). 

As general rule, where insurance rate reduction is ordered under Rev. St. 
Mo. 1919, § 6283, insurance companies can require absolute compliance with sta- 
tute, including designation of classes of insurance, and as to them order is not 
effective until such designation is made. 

(For other cases, see Insurance, Dec. Dig. § 10.) 


In Equity. Suits by the 7Etna Insurance Company and by 154 other stock 
fire insurance companies, against Ben C. Hyde, Superintendent of Insurance, 
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and another. Applications for. temporary injunctions granted as to some of 
plaintiffs, and denied as to others. 

Robert Follonie, of Chicago, Ill, Ashley Cockrell, of Little Rock, Ark., J. S. 
Leahy, of St. Louis, Mo., and William S. Hogsett, of Kansas City, Mo., for pe- 
titioners. 

Floyd E. Jacobs and John T. Barker, both of Kansas City, Mo., and North 
Todd Gentry, of Columbia, Mo., for defendants. 

Before Stone, Circuit Tudge, and Reeves and Kennamer, District Judges. 

Strong, Circuit Judge. Section 6283, Rev. St. Mo. 1919, authorizes the super- 
intendent of insurance of that state to reduce the rates of stock fire insurance 
companies, whenever the earnings of such companies, for five years, show “an 
aggregate profit therein in excess of what is reasonable,” so as to limit the “ag- 
gregate collections by insurance companies in this state to not more than a rea- 
sonable profit.” Section 6284 provides a review of such orders “by a proper ac- 
tion in the courts” wherein the “entire matter shall be treated and determined 
de novo” and pending which the rates fixed in such orders shall be in force. 

Acting under section 6283, the superintendent made three orders reducing 
rates. The first was a reduction of 15 per cent. and was made January 5, 1922. 
Shortly thereafter, the companies filed a joint equitable action in the state court 
against the superintendent and a temporary restraining order was entered pre- 
venting enforcement of the order. A few days later, a stipulation was entered 
into between the parties to that suit, one result of which was rescission of the 
order by the superintendent. Although the above order is not involved in the 
present actions, the above stipulation and matters thereafter arising therefrom 
present one of the issues in these actions and will be discussed hereinafter. 


The second order, made October 9, 1922, required a reduction of 10 per cent. 
in rates. A month later, all of the companies affected thereby joined in a re- 
view proceeding under section 6284 in the proper state trial court. That court 
set aside the order as to unreasonable and confiscatory. On appeal to the state 
Supreme Court, the decree of the trial court was reversed. 315 Mo. 113, 285 S. 
W. 65. The Supreme Court of the United States granted a writ of certiorari. 
273 U. S. 681, 47 S. Ct. 113, 71 L. Ed. 837. After hearing, the Supreme Court 
dismissed the writ on the sole ground that no federal question was presented. 
275 U. S. 440, 48 S. Ct. 174, L. Ed. 357. 


While the above action for review was in course, the superintendent, on No- 
vember 9, 1923, made a third order which required a reduction of 15 per cent. 
in rates. 

Shortly after the divie decision by the Supreme Court of the United States, 
155 companies filed separate actions in this court against the superintendent and 
the Attorney General of the state for the purpose of enjoining the enforcement 
of the two orders made ‘on October 9, 1922, and on November 9, 1923, respect- 
ively. Shortly thereafter, and before hearing in this court, the superintendent 
rescinded the order of November 9, 1923. The bills attack, in a similar manner, 
the order of November 9, 1923, and section 6283 as then amended (Laws Mo. 1923, 
p. 234), but the fact that this order was rescinded before hearing and the fact 
that the 10 per cent. order was made before amendment of section 6283 eliminate 
the 1923 order and the section as amended from our consideration. Taking the 
situation at the time of the hearing, our concern is with the validity of section 
6283, unamended, and with the validity and the force of the order of October 9, 
1922. As each of these cases involves the same issues, they were heard at one 
time, upon the applications for temporary injunctions, by a statutory court of 
three judges. 

This hearing was upon the verified bills, motions to dismiss the bills, mo- 
tions to dismiss the bills or to stay proceedings until complete restitution has 
heen made to every policyholder in Missouri of any amount collected “in excess 
of such 10 per cent. reduction.” affidavits and other testimony at the hearing. 

Generally stated, the position of each complainant is that section 6283, as 
construed (315 Mo. 113, 285 S. W. 65) and as applied to it, in the light of its 
separtte experience. is unreasonable and confisc*tory, and therefore the order 
reducing rates by 10 per cent. is void as to it. The attack of complainants may 
be placed under three general headings: First, the state has no power to reg- 
ulate insurance rates; second, the regulation prescribed in section 6283 is viola- 
tive of constitutional rights, and therefore that section is void; third, the method 
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pursued by the superintendent in determining the basic facts for his action is 
unconstitutional, and therefore the order based thereon is void. 

In their motions to dismiss and motions to dismiss or to compel restitution, 
defendants urge three matters as a bar to our consideration of the above con- 
tentions of complainants. These are as follows: First, that complainants are 
estopped to file or prosecute these bills by the terms of the above stipulation; 
second, that the matters presented in these bills are all foreclosed by the decision 
in the review proceedings under section 6283—such decision being res adju- 
dicata thereof; third, that without the restitution to policyholders demanded in 
the motions filed herein, the complainants come into equity with unclean hands 
and should be denied all relief, or, at least, denied relief until such restitution 
be made. 

The Stipulation. 

Shortly after the reduction order of January 5, 1922, had been made, the 
companies affected thereby joined in an action in the state circuit (trial) court 
in Cole county, Missouri. This action was an ordinary injunction proceeding to 
prevent enforcement of that order. A restraining order was issued therein. At 
that stage of the controversy, the parties agreed upon a course of action which 
was embodied in a written stipulation. This is the stipulation urged by the pres- 
ent defendents as a bar to each and all of the present complainants. Of the pres- 
ent complainants, 33 were not parties to the stipulation (Complainants’ Exhibit 
3, printed copy, p. 7) and, therefore are not bound thereby. Our further discus- 
sion of the effect of the stipulation is applicable to, and only to, the complai- 
nants which were parties thereto. The stipulation is as follows: 

“In the Circuit Court of Cole County, Missouri, November Term, 1921. 
“7Etna Insurance Company et al., Plaintiffs, v. Ben C. Hyde, Superintendent of 
the Insurance Department of the State of Missouri, Defendant. 
“Stipulation. 

“Whereas, Ben C. Hyde, Superintendent of the Insurance Department of 
the State of Missouri, has this day withdrawn and revoked the order published 
and declared by him on the 5th day of January, 1922, effective February 15, 1922, 
reducing the rates of insurance charged by all stock fire insurance companies 
doing business in the State of Missouri on all fire, lightning, hail and windstorm 
business written by them in this State; now, therefore, it is hereby stipulated by 


and between the parties hereto that the following order may be entered of rec- 
ord in this cause: 


“1. The above entitled cause is hereby dismissed, and the restraining order 
heretofore entered therein is hereby dissolved, and all liability under the bond 
given pursuant to the conditions of said restraining order is hereby satisfied and 
discharged, and the surety on said bond is hereby released. 


“2. It is further stipulated and agreed that the said Superintendent of the Insur- 
ance Department, defendant herein, may, not earlier than March 15, 1922, call a 
hearing to investigate the necessity for a reduction in rates charged by the stock fire 
insurance companies doing a fire, lightning, hail and windstorm insurance business in 
this State; that at such hearing, if and when called, the stock fire insurance companies 
will appear by counsel and will produce such evidence as may be required by the In- 
surance Department, or they may see fit to present, bearing upon such question; 
that at such hearing the experience of said companies in the State of Missouri 
for the year 1921 shall be offered in evidence and considered by the Superin- 
tendent of the Insurance Department, together with such other evidence as may 
be offered in reaching his determination; that at the conclusion of such hearing 
the Superintendent of the Insurance Department will make findings of fact and 
announce his determination thereon and that he shall, in writing, find all essen- 


tial, material and competent matters of fact disclosed by the evidence; that he 
shall make the following findings: 


“(a) What was the profit of said stock fire insurance companies during the 
five years preceding said investigation, including the year 1921; 
“(b) What is a reasonable profit on the business written in this State; 


“(c) What per cent. of premiums received is allowed for the conflagration 
hazard; 


“(d) What is the basis upon which earnings in Missouri should be determined 
and ascertained; : 
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“(e) What is the ratio of expenses incurred to premiums earned in this 
State during said period; 

“(f) What is the ratio of losses incurred to premiums earned in this State 
during said period; 

“(g) What is the total amount of earned premiums during said period. 

“3. That if, based upon such findings of fact and the determination of the 
Superintendent of the Insurance Department, an order reducing the rates charged 
by such stock companies on all fire, lightning, hail and windstorm insurance busi- 
ness written by them in the State of Missouri be made by said Superintendent 
of the Insurance Department such order shall apply to all classes alike, and the 
said insurance companies, if dissatisfied with said order, will proceed to secure 
a review thereof by the trial de novo in the Circuit Court of Cole County, Mis- 
souri. 

“4. That no injunction shall be applied for in said matter restraining the 
enforcement of said order, but pending such review and until the final deter- 
mination of said cause in whatever court it may be finally lodged, the rates in 
force prior to the making of such order shall be collected by such insurance com- 
panies, and such insurance companies shall give bond, conditioned and in such 
amount as the court may direct, to refund to the assured any excess of prem- 
iums collected by them if such order of the Superintendent of the Insurance De- 
partment be finally sustained by decree or judgment of a court of last resort. 

“S. That in such matter the question of the constitutionality of Sections 
6283 and 6284, Revised Statutes of Missouri, 1919, shall not be raised, nor shall 
the legality of the hearing above provided for be questioned. 

“Bates, Hicks & Folonie, 

“Seymour Edgerton, 

“John S. Leahy, 

“Attorneys for the Plaintiffs. 

“Jesse W. Barrett, 

“Attorney General. 

“Merrill E. Otis, 

“Assistant Attorney General, 
“Attorneys for the Defendant.” 

This stipulation dealt with the then situation and also looked to the future. 
There were four main purposes of the stipulation. 

The first purpose was to dispose of the reduction order of January 5, 1922, 
and of the injunction suit against that order. This was covered by provisions 
reciting that the superintendent had that day “withdrawn and revoked” the re- 
duction order of January 5, 1922; that the existing injunction suit against that 
order “is hereby dismissed and all liability upon the bond given by the com- 
plainants therein discharged.” 


The second purpose was to provide for conditions attaching to a subsequent 
hearing as to future reductions and any order entered thereon. This was cover- 
ed by provisions that the superintendent should not call a hearing for rate re- 
duction purposes before March 15, 1922; that, when such hearing might be called, 
the companies would appear and produce such evidence as required and as they 
might desire to present; that such evidence should include the “experience of 
said companies in the State of Missouri for the year 1921,” to be considered by 
the superintendent along with the other evidence introduced before him; that 
the superintendent should make written findings on “all essential, material and 
competent matters of fact disclosed by the evidence,” including seven specified 
matters. As to any order of reduction entered upon such hearing it was provided 
that it should “apply to all classes alike.” 

The third purpose was to prescribe the method and only method which should 
be employed by the companies to test such future reduction order, with a state- 
ment of limitations and rights in connection therewith. This was covered by 
provisions that such test should be by a statutory review under section 6284, be- 
fore the circuit court of Cole county; that no injunction should be sought 
therein nor should the validity of sections 6283 and 6284 or the “legality” of the 
hearing be raised; that until final determination of such test suit the companies 
should collect existing rates, giving bond to “refund to the assured any excess 
of premiums collected by them” if the order “be finally sustained.” 


The fourth purpose was to define what should be done by the companies it 
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the reduction order be finally sustained. This was covered by a provision re- 
quiring bond to be given, in the above test suit, “to refund to the assured any 
excess of premiums collected by them” (the companies). 

What occurred after the stipulation was executed was as follows: The first 
purpose was fully performed by both parties—the reduction order of January 5, 
1922, was withdrawn; the injunction suit was dismissed and the bond given there- 
in satisfied and discharged. 

The second purpose was substantially carried out. After March 15, 1922, 
such hearing was had and the order of reduction (October 9, 1922), now in ques- 
tion, was entered by the superintendent. Complainants’ only claim that the su- 
perintendent failed fully to follow the stipulation is that he failed to make any 
of the seven specific findings required therein. Rather strangely, only a small 
portion of the order (the part ordering the reduction) is before us, either in the 
pleadings or the proof. When the review of this order (under section 6284) was 
before the Supreme Court -of Missouri, the opinion therein sets forth some of 
the findings of the superintendent and epitomizes others. In the epitome, it is 
said: “The order recites further that, notwithstanding his request, the insur- 
ance companies refused to furnish the information agreed upon” in the stipula- 
tion. 315 Mo. 113, 122, 285 S. W. 65, 66. Also see opinion in same case in Su- 
preme Court of the United States, 275 U. S. 440, 444, 48 S. Ct. 174, 72 L. Ed. 357. 
The portion of the order quoted in that opinion shows that some of the specific 
findings required by the stipulation were made by the superintendent. 315 Mo. 
113, 122-123, 285 S. W. 65. The only evidence properly before us is a single 
sentence in the affidavit of Paul W. Terry to the effect that the superintendent 
“did not * * * make the findings specified in subdivisions (a) to (g) of paragraph 
2 of said stipulation.” 

[1] Because of the character and importance of this controversy and because 
of our knowledge (from the state Supreme Court opinion) that this statement 
in this affidavit is not, in all respects, accurate and because that opinion reveals 
the possible existence of a legal excuse for not making such findings (that the 
companies refused information), we would be justified in reopening the case 
for further testimony as to this alleged failure of the superintendent in relation 
to these findings required by the stipulation. This, however, is unnecessary be- 
cause the undisputed evidence is that such deficiency, if it existed, was waived 
by the companies. This waiver is shown by their conduct after the action, or 
lack thereof, of the superintendent was fully known to them. When that knowl- 
edge was theirs, they had the right, if the superintendent had, without legal ex- 
cuse, failed to comply with the stipulation, to repudiate the stipulation and freely 
take such action as they desired. They elected to proceed in accordance with 
the stipulation. They not only initiated the statutory review proceedings but 
omitted any-attack upon the validity of the statute or the legality of the pro- 
ceeding before the superintendent; gave the bond stipulated and collected the 
premiums stipulated. Their course through the state courts followed the stip- 
ulation. Therefore, we must regard the matter before the superintendent as 
having been fully performed, in a legal sense, by the superintendent in accord 
with the stipulation because the only alleged failure upon his part has been waived. 

The third above purpose of the stipulation was fully carried out by both 
parties. 

The fourth purpose became active because the final determination was 
against the companies. The state Supreme Court upheld the order of reduction 
and the Supreme Court of the United States declined to interfere. The judg- 
ment of the state Supreme Court has become final. Nothing remains to be done 
by any one, under the stipulation, except for the companies to repay the 10 per 
cent. excess of premiums collected to those from whom they were collected. 
One of tihe expressed purposes of the present complaints is to prevent this repayment. 

[2] This being the situation at the time these complaints were filed, at the 
hearing and at present, are the defendants justified in asking that this court 
grant no relief until complainants have performed their remaining part under the 
stipulation and repaid these excess premiums collected? 

Complainants attack the stipulation from several angles. They say it is 
without consideration; that it lacks mutuality; that the companies were under 
duress; that it was violated by the superintendent; that it has no application to 
the present suits; that it is invalid if it be construed to prevent bringing of the 
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present suits; that the present suits are no violation of the stipulation because the 
attacks herein on the statutes are based upon the construction thereof by the state 
Supreme Court. 

The contention as to lack off performance by the superintendent has been dis- 
posed of above. 

[3] The argument as to lack of consideration is based, principally, upon the 
claim that the advantages given by the stipulation to the companies were legal 
rights thereof. They say the revocation of the reduction order of January 5, 1922, 
was no consideration because that order was a nullity as it had been made without 
notice or hearing; that the stipulation provision for a hearing before any future 
reduction order be made was no consideration because they had a constitutional 
right to a hearing; that the provision that future reduction order should be 
tested by the statutory review proceedings gave nothing as the statute accorded the 
right to such form of review; that the provision allowing, pending the review 
proceedings, collection of existing rates was no consideration because void as being 
beyond the power of the superintendent—the statute requiring the reduced rates to be 
applicable during the review. It is not necessary to examine and determine each of 
these contentions. It is enough to say that the stipulation actually secured for 
the companies definite benefits all of which they received. They escaped litigation 
concerning the reduction order of January 5, 1922, with the expenses and hazards 
thereof. They secured a delay of a month (February 14, 1922, the date of the stipu- 
lation, until March 15, 1922) of any action by the superintendent during which they 
received the existing premium rates, They secured the procedure as to hearing and 
review which, apparently, was satisfactory to them and which included collection and 
retention, pending the review, of the excess rates. They have had the benefit of that 
excess collection and have it yet. To say that positive and decided benefits did not 
flow to the companies through the stipulation does not accord with the facts. That 
the companies might have successfully litigated the order of January 5, 1922, or the 
present order, has no effect upon the validity of the stipulation now fully performed 
by the other party. An obvious purpose of the stipulation was to determine and 
agree upon a definite course of action which would avoid litigation as to the first 
order and confine litigation as to the second one. The claim that the superintendent 
had no power to agree to collection and retention of the excess pending the stipu- 
lated review is beside the mark because the companies have received the entire 
benefit of that provision which is fully executed. W have no doubt as to the 
sufficiency of the consideration, 

[4] The contention as to lack of mutuality is not much pressed. It is coupled 
and presented with the claim of lack of consideration. We can see no basis for 
any contention that there were not mutual obligations all of which have been met 
or waived except the final one or repayment by the companies. 


As to duress—no facts are here to support such a contention. The stipula- 
tion was fully and freely entered into by all parties. 


The remaining attacks upon the stipulation are that it has no application to 
the present actions; that if so applicable it is invalid and that these actions are not 
violations of the stipulation because based upon the invalidity of the statutes as 
construted by the state court in the review proceedings. The obvious intent of the 
parties was to confine attack upon a future reduction order to_a stipulated pro- 
cedure. That procedure was authorized (section 6284). The companies could and 
did waive resort to other forms of attack open to them. The companies recognized 
this meaning of the stipulation and litigated, in accordance with the stipulation, 
for more than five years and through every possible court. They stipulated that 
if that litigation were unsuccessful they would repay the excess premiums collected 
under the stipulation. They made no reservations concerning the law which might 
be announced by any court in the course of that litigation. Even if they could now 
begin an entirely new and different attack upon the order of reduction, such con- 
dition would not meet the claim of defendants that they are coming into a court 
of equity with unclean hands, because they stand as beneficiaries under a stipula- 
tion respecting this very matter and which they refuse to carry out. We think this 
position of defendants is well taken. The underlying principle in the equitable rule 
of “unclean hands” is that a court of conscience will not grant relief to one who, 
at the time, is acting inequitably in connection with the subject-matter of the con- 
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troversy. We express no opinion thereon, but it may be, that the stipulation was 
not intended to or that it could not prevent the complainants bringing separate 
actions to attack the reduction order, either through invalidity of the statutes upon 
which power to make the order must rest or through defects inhering in the parti- 
cular order, but the facts remain that the stipulation required repayment of the 
excess collecions if a particular stipulated proceeding resulted adversely to these 
complainants; that such result occurred; that every benefit to complainants from 
the stipulation has been received by them; that those benefits are very substantial 
and that they refuse to refund. Unless they do so, they will rob the other parties 
to the stipulation of every possible benefit therefrom, although such parties have 
fully performed the stipulation upon their part. Such action by the complainants 
is highly unconscionable and should not be permitted by a court of equity. It is 
anologous to that of parties to a contract where the complainants seek to act upon 
a rescission of the contract while retaining substantial fruits thereof. There, a 
court of equity will compel a restoration of the status quo before examining the 
rights of the parties. Here, the complainants are seeking to avoid the effect of the 
stipulation while retaining every substantial benefit thereof. They should comply 
with the stipulation and make the refunds required thereby before asking any 
equitable relief. When that status has been fully established they will be in posi- 
tion to proceed to have their rights determined and protected and not before. 

It is argued that to require this repayment would result in injustice io these 
companies if it should be determined later that the order was confiscatory as to 
them, or any of them, because it would be impossible ever to recover back the re- 
payments thus made to the policyholders. It is probable that such recovery would 
be impossible, or, at any rate, highly improbable. But such result is no reason for 
granting the injunctions. If that is the result, it is one which they have voluntarily 
brought upon thesmelves. It does not excuse them nor justify this court in dis- 
regarding a basic prerequisite to the exercise of equitable powers. The so-called 
“rule of convenience” which leads courts of equity to preserve a status until the 
rights of the parties can be determined has no application here. The situation here 
is that equity will not move to protect the rights of a party until that party has 
placed itself in a position where it can ask a court of equity for such protection. 
As to each of these complainants who were parties to the stipulation the prayer 
for temporary injunction should be denied without prejudice to renewal upon a 
showing of the above refund by the particular complainant seeking such renewal. 

The above view as to the effect of the stipulation makes it unnecessary, at this 
time, to determine the other matters raised by defendants, in so far as such matters 
relate to these complainants which were parties to the stipulation. 

Companies Not Parties to Stipulation or State Review Proceedings. 

The remainder of this opinion, except the “Conclusion,” will deal with the 
complainants who were not parties to the stipulation and, therefore, not subject to 
the above disposition. Also, these companies were not parties to the statutory 
review proceedings. Hence, they are not subject to any of the issues of stipula- 
tion, restitution, or res adjudicata presented in the motions filed by defendants. The 
present complaints of such companies are to be determined upon the issues presented 
in those complaints and the evidence introduced. 


[5] Counsel for complainants urge ten points in their brief supporting these 
applications for temporary injunction. Some of these can be readily determined. 
Points I and II are that “This court has jurisdiction” and that “Plaintiff has prop- 
erty in Missouri within the protection of the Fourteenth Amendment.” Point IX 
is that “The instant proceeding is the type of proceeding specifically pointed out 
by the Supreme Court as the appropriate one.” We have no doubt that this court 
has jurisdiction and that this is a proper proceeding in which to determine the valid- 
ity of this reduction order and to afford such equitable relief as is prayed and is re- 
quired by the facts in order to protect any rights of each complainant under the 
Fourteenth Amendment. Point X is that “Irreparable injury to plaintiff will re- 
sult unless an interlocutory injunction is granted.” In so far as this point may be 
regarded as urging the propriety of resort to an injunction proceeding to protect 
the rights complained of as having been violated, the point is well taken. As to 
whether such injunction should issue will, of course, depend upon the rights of the 
parties as hereinafter determined. 
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Points VI, VII and VIII have to do with the attack upon the reduction order 
of November 9, 1922. As that order was revoked before this hearing and is no 
longer effective, those points may be disregarded. 

Point V has to do with the order of October 9, 1922, and is an attack upon 
the validity of section 6283. It is stated thus: “Section 6283, R. S. Mo. 1919, is 
uncongfitutional.” 

Section 6283, Rev. St. Mo. 1919, contains the entire authority under which the 
superintendent of insurance of that state made the order of reduction of October 
9, 1922, which is involved ‘in these actions. It is as follows: 

“Sec. 6283. Superintendent to investigate the reasonableness of rates—Au- 
thority to order reductions——The superintendent of insurance, upon written complaint 
of any citizen, or upon his own motion, is hereby empowered to investigate the 
necessity for a reduction of rates, and if, upon such investigation, it appears that 
the result of the earnings in this state of the stock fire insurance companies for five 
years next preceding such investigation shows there has been an aggregate profit 
therein in excess of what is reasonable, he shall order such reduction of rates as 
shall be necessary to limit the aggregate collections by insurance companies in 
this state to not more than a reasonable profit. Any reduction ordered by the 
superintendent of insurance shall be applied, subject to his approval: Provided, 
that the superintendent of insurance shall designate the class or classes°to whica 
the reduction shall be applied if the companies do not, within thiriy days from 
the order of reduction, submit a class or classes which meet his approval. In deier- 
mining the question of rates and profits in accordance with this article, the super- 
intendent of insurance shall give proper and reasonable consideration to the con- 
flagration liability, both within and without the state. (Laws 1915, p. 313.)” 

This section was amended in 1923, but, as this amendment became effective after 
this order was made, we are not concerned with that amendment because the power 
to make this order must be measured by the section as it stood when the order 
was made. Etna Ins, Co. v. Hyde, 315 Mo. 113, 127, 285 S. W. 65. 

This section has been under consideration of the Supreme Court of the state 
and of the United States. A®tna Ins. Co. v. Hyde, 315 Mo. 113, 285 S. W. 65; 
Id., 275 U. S. 440, 48 S. Ct. 174, 72 L. Ed. 357. The state Supreme Court has con- 
strued it in certain respects as follows: That “profits’ mean aggregate profits 
(page 128 of 315 Mo. [285 S. W. 68]); that in calculating profits”, investment 
earnings are not to be taken as income (pages 129, 138 [285 S. W. 69, 73]), un- 
earned premiums (pages 132-137, 152 [285 S. W. 70-73, 80]); and interest on 
unearned premiums (pages 137-141 [285 S. W. 73-75]) are to be taken as income 
and losses and expenses paid are to be taken instead of those incurred (pages 134, 
154 [285 S. W. 71, 81]); elements affecting the probable future effect of the order 
may be considered (pages 142-145 [285 S. W. 75-77]). The discussion of other 
matters, in that opinion—such as excessive commissions, income tax, war tax and 
fraudulent losses—seem expressions as to facts rather than any construction of the 
statute. The Supreme Court of the United States construed section 6283 as requir- 
ing “consideration en masse of the ‘result of the earnings’ of all of the companies, 
and, upon finding an excessive ‘aggregate profit,’ it becomes the duty of the super- 
intendent to limit the ‘aggregate collections’ to not more than a reasonable profit.” 
275 U. S. at page 446, 48 S. Ct. 176 (72 L. Ed. 357). That court further says: 
“Neither of the sections [6283 or 6284] authorized a determination of the reason- 


ableness of rates when applied to the business of any company.” Page 448 of 275 
U.S. (48 S. Ct. 177). 


[6] Under point V, these complainants urge several grounds of invalidity of 
the statute as thus construed. Some of these may be shortly eliminated. Rather 
Jhalf-heartedly, the challenge of the power of the state to regulate such rates is 
made. That power is sustained in German Alliance Ins. Co. v. Kansas, 233 U. S. 
389, 34 S. Ct. 612, L. Ed. 1011, L. R. A. 1915C, 1189. 


[7] The contention that the statute is invalid in applying only to “stock fire 
insurance companies” is not sound. The power of the state to.make reasonable 
classifications for purpose of police regulation is beyond dispute. The only question 
which can arise is as to the reasonableness of the classification made. The classi- 
fication here is between fire and other forms of insurance and between stock and 
mutual companies. Each of the bases is reasonable and natural. Fire insurance is 
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a distinct legal and business classification. The distinction between stock and mutual 
insurance companies has been approved in German Alliance Ins. Co. v. Kansas 
233 U. S. 389, 418, 34 S. Ct. 612, 58 L. Ed. 1011, L. R. A, 1915C, 1189, and some 
reasons therefore are well expressed by Judge Ragland in AZtna Ins. Co. v. Hyde. 
315 Mo. 113, 150, 285 S. W. 65. 

[8] The contention that the section is invalid because it delegates the admin- 
istration of legislative power, but wholly fails to prescribe any standard, rule or 
guide for the exercise thereof, is unsound. The wording of the statute and the 
construction thereof by the Supreme Courts of the nation and of the state have 
outlined a guide for the action of the superintendent. 


[9] The contention is, also, that the statute is invalid in not requiring notice 
and a hearing prior to making reduction orders. We need not inquire whether such 
notice and hearing is a legal requirement because neither the wording nor any pro- 
ceeding thereunder prevents such notice and hearing and both were accorded in 
this instance. 


[10] There remain five grounds of attack, under point V, upon the section to 
be examined. The first is that the “aggregate” method required by the section is 
invalid because such method takes no account of the particular circumstances and 
facts governing the profit of the particular complainant company but is based upon 
aggregate profits determined by aggregate expenses and income of all such com- 
panies in the state. The section clearly requires (315 Mo. 113, 128, 285 S. W. 65) 
and permits (275 U. S. 440, 446, 48 S. Ct. 174, 72 L. Ed. 357) only the aggregate 
method of ascertaining profits for the purpose of making a reduction order. Is this 
invalid because it takes no account of the situation as to each or a particular 
individual company nor of the effect thereon of the order made? The distinction 
to be kept in mind is between the legislative and the judicial power. The Legislature 
may use any reasonable method to carry out its purposes. The judiciary may then 
examine the results of such action upon any one affected thereby and determine the 
validity of such results as to that party—such results may be judicially found to be 
just as to some and unjust as to others. Whether the legislative method is reason- 
able depends upon conditions surrounding the purpose of the legislative action. 
Here, the Legislature desired to regulate insurance rates. Well known business 
conditions suggested the advisability of a common rate for all companies upon the 
same classes of risks. The legislative problem was, in a practical sense, not an 
individual company matter but a composite or general or aggregate matter to be 
determined from general facts and circumstances rather than from individual ex- 
periences. This method of legislative procedure is old and has never, ipso facto, 
been judicially condemned. For years, the state Legislatures enacted laws broadly 
fixing railroad charges at certain flat rates. The method of securing constitutional 
protection therefrom was not by striking down the law as a whole but by according 
to each individual carrier the right to test the effect of the law upon it—if the 
result was confiscation, the law was invalid as to that particular company, if it was 
not confiscatory, it was valid as to the particular company. Such seems to be the 
view of the Supreme Court as to this section. 275 U. S. 440, 447, 48 S. Ct. 174, 
72 L. Ed. 357. Our conclusion is that the section is not invalid because it uses the 
aggregate method but that any company affected by a reduction order thereunder 
has the right to test the validity of the order when applied to it on the ground that 
the effect thereof is confiscatory as to it, and, if such contention be sustained, to be 
relieved therefrom. 


The four remaining grounds of attack, under point V, are based upon conten- 
tions urged to be true even though the aggregate method be valid. One of these 
is really a matter not affecting the validity of the section but pertinent to an investi- 
gation of facts thereunder. That is the claim that, in determining expenses, deduc- 
tion may be made for excess commissions paid agents in St. Louis. The statute 
requires ascertainment of “aggregate profits” for a five-year period for the purpose 
of determining a future reasonable aggregate profit. If it were an original 
proposition, we would say that the only requirement of the section was that the 
aggregate method should be employed. What matters should be considered as bear- 
ing on income or expenditure in ascertaining such “aggregate profit” would, we 
think, be left to the superintendent within the bounds of reason and law—this is, 
that any and all pertinent facts might be considered by him and no others. The 
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Supreme Court of Missouri has determined that certain matters are required by 
the section and we accept that as a construction of the section, but it has not so 
determined as to this particular matter of excess commissions. Therefore, we think 
the only place thereof is in an examination of the facts as to the effect of the 
order on the particular complainant. 

Another contention is that the section is invalid because the state Supreme 
Court construed it as requiring the deduction from expenses of federal war taxes 
on Missouri premiums. The only respect in which the state court can be said to 
have construed the section in that particular is that it determined that the super- 
intendent was authorized thereunder to consider future conditions which would 
affect any rate he might order. Any rate established by the superintendent would 
be for future application. Any circumstances known or probable affecting that 
future would be pertinent to the inquiry. McCardle v. Indianapolis Water Co., 
272 U. S. 400, 408, 409, 412, 47 S. Ct. 144, 71 L. Ed. 316; S. W. Tel. Co. v. Pub. Serv. 
Comm., 262 U. S. 276, 288, 43 S na 544, 67 L. Ed. 981, 31 A. L. R. 807; Bluefield 
Co. v. Pub. Serv. Comm., 262 ur . 679, 691, 43 S. Ct. 675, 67°L. Ed. 1176. In 
the McCardle Case, 272 U. S. 408. “47 S. Ct. 148, Mr. Justice Butler said: “In 
every confiscation case, the future as well as the present must be regarded.” We 
think the state court was right in such construction of the statute. It is admitted 
that the repeal of the law levying this tax would prevent its being an expense 
during the period of the order although it had been such during the prior five-year 
test period under examination by the superintendent. 

Two contentions under point V remain. They are, that the section as con- 
strued is invalid, first, in that underwriting profit or loss shall be on the basis 
of premiums paid less losses and expenses paid, instead of on the basis of pre- 
miums ‘ “earned” less losses and expenses incurred; and, second in that interest 
earning on “unearned” premiums are included as income. As attack upon the va- 
lidity of the ‘section, these contentions have no place in the present proceedings. 
Whether they would be in the statutory review proceeding under section 6284 is 
not here pertinent. The presen! proceedings are separate complaints by certain 
individual companies affected by the order. The prime question before us in each 
of these actions is: Is the order confiscatory in effect upon the particular com- 
plainant? We are concerned only with the effect of such result upon the particular 
complainant, If the effect of the reduction order is confiscation as to a particu- 
lar complainant, the’ order is void as to it. If that effect is not confiscatory, the 
complainant is without remedy so long as the superintendent has acted within 
the power conferred by the section as construed by the highest court of the state. 
There is no contention here that he has acted outside of such power. 

In determining the matter of confiscation in the present suits, we are not 
bound nor affected by the statute. We are guided solely by the rules of evi- 
dence in a federal trial court in the determination of the crucial fact of confiscation 
vel non. When a right under the federal Constitution is in question before a 
federal court, it applies it own rules of evidence in the investigation of facts 
material to such issue. It is in that conncction alone that the propricty of 
the paid premiums, loss and expenses or the earned premiums and incurred loss 
and expenses methods are to be considered and the propriety of treating interest 
earned on unearned premiums as income. 

Our conclusion is that the statute as construed is valid in so far as these 
complainants can test that matter in these proceedings. 


[11] Complainants state contention IV as follows: “Jt is an unconstitutional 
invasion of the rights of the plaintiff to base a rate reduction upon the experience 
of competitors of pla:ntiff without weighing its confiscatory effect upon the plaintsff 
individually.” 

Taking this contention as stated, it is unsound for reasons above given. No 
right of plaintiff is invaded by such a method per se unless it results in confisca- 
tion when applied to it. In fact, it is the result and not the method which is 
important to plaintiff. Under the section, the superintendent has power to limit 
the collections of each company to a reasonable amount and to do so through 
the medium of fixing rates. No company has a constitutional right to charge 
a rate which will produce more than a reasonable profit. Every company has a 
constitutional right to receive a reasonable profit. In its attempt to select a 
method of regulating such rates to produce only a reasonable profit, the state 
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Legislature has a wide choice. It is not required to treat each company separately 
upon its own tacts. Nor is it required to consider the effect of its action upon 
each indiviaual company. The only limitation is that its action must not be ar- 
bitrary to the harm of the companies. Such action is not arbitrary if it has a 
reasonable connection with the existing circumstances. Here, three of such cir- 
cumstances are that there are a great many companies (making it impractical to 
consider each separately); that practical business considerations compel a similar 
rate ior all companies (making it practical to prescribe a flat rate applicable to 
all and entirely impractical and, in a business sense, useless to prescribe for each 
company different rates dependent upon its particular experience); and that the 
national! Constitution affords protection, through the courts, to any individual 
company as to which the flat rate might to confiscatory (thus furnishing relief in 
those instances where the flat rate might, in its application, be too low and 
leaving it in effect where not too low). The above circumstances would make 
reasonable the method of section 6283 for determining a rate to produce a rea- 
sonabie profit, as construed by the state Supreme Court. 


Confiscation. 

The remaining contention (IIL) to be considered is that “The 10 per cent. 
reduction order and the 15 per cent. reduction order are each confiscatory as to 
each plaintiff.” For reasons hereinbefore stated, we have no concern with the 
“15 per cent.” order, which was the order of November 9, 1923, rescinded before 
the hearing in these actions. 

tiach ot these complaints presents an attack upon the order of reduction be- 
cause, it is claimed, the order 1s confiscatory as to the particular claimant. As so 
often happens in important rate controversies, the evidence as to this matter of 
fact belore us on these applications for temporary injunctions is meager, general 
and, in many respects, incomplete and unsatisfactory. It is largely made up of the 
verified bills and affidavits. The argument under point III of the ‘brief is short 
and general. However, under point V there are four matters urged which may 
be properly considered in connection, also, with the question of confiscation 
because they deal with general matters applicable to all of the cases and have 
direct bearing upon some of the facts and upon the bases which should be kept 
in mind in determining the ultimate and controlling fact of existence or non- 
exisience of confiscation. After discussing these four matters we can examine 
and apply the facts in each particular case. Of these four contentions, two are 
perhaps, of less practical importance. They are the war tax and the excess com- 
missions to agents in St. Louis. 

War Tax. 


[12] This matter involves the propriety of eliminating the federal war tax 
from expenses of the companies. During the particular five-year test period 
(1917-1921, inclusive) involved in the investigation of the superintendent under 
section 6283, the companies were subject to and paid a federal war tax. This 
expenditure properly appeared as an expense during that period. That tax was 
repvalcd by the Act of November 23, 1921 (42 Stat. 227, 321). Under the reduced 
rate, there would, of course, be no such tax and no such expense. Therefore, the 
superintendent was authorized, under section 6283, and we are authorized, by re- 
cognized rules of law in rate cases (McCardle v. Indianapolis Water Co., 272 U. 
S. 400, 408, 409, 47 S. Ct. 144, 71 L. Ed. 316; S. W. Tel. Co. v. Pub. Serv. Comm., 
262 U. S. 276, 288, 43 S. Ct. 544, 67 L. Ed. 981, 31 A. L. R. 807; Bluefield Co. v. 
Pub. Serv. Comm., 262 U. S. 679, 691, 43 S. Ct. 675, 67 L. Ed. 1176), to eliminate 
that as an item of expense in considering the effect of the reduction order 
upon these complainants. 

Excess Commissions. 


[13] The excess commissions paid agents in St. Louis came into the con- 
troversy in this wise. In determinining what the aggregate profit of the com- 
panies was, the superintendent deducted from their expenses certain excess in 
commissions paid by them to their agents in St. Louis. It is conceded that agent 
commissions in St. Louis ran about 5 per cent. in excess of commissions paid in 
other places in the state. It is claimed by the companies that they were forced 
to pay this excess by business conditions in St. Louis. Those conditions were that 
brokers controlled the placing of a large portion of the insurance written and 
they charged the insurance agents a commission for placing the business with 
them. In a rate investigation, items of expense may be examined to ascertain 
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whether they are in part or as a whole proper. On one hand, a company must 
have a wide discretion in the management of its own business, but, on the other 
hand, it cannot make expenditures which are clearly unnecessary and pass such 
into a rate charge. Its business must be “well and economically organized and 
carried on.” A&®tna Ins. Co. v. Hyde, 275 U. S. 440, 448, 48 S. Ct. 174, 177 (72 L. 
Ed. 357). From the meager showing in this record, we cannot say that this 
expense is so unreasonable that it should be eliminated. The real vice is that 
this excess is spread over upon other business in the state which did not cause 
it, while the burden is, thereby, lightened on the very business which has caused 
it. We see no reason why the superintendent could not, under the statute, have 
made a difference in the rates as applied to St. Louis which would have placed 
this burden where it belonged. This was not done. In considering the ex- 
penses of each of these complainants, we think these excess commissions should 
not be deducted from the expenses of such of these complainants as paid them. 
Whether fuller evidence upon this item might justify its exclusion is a matter 
we cannot determine now. 
Rate Basis. 

[14] Two contentions remain to be considered. One is that profit should be 
determined by consideration of the “earned” premiums and the incurred losses and 
expenses, instead of paid premiums and paid losses and expenses. The other is 
whether interest upon “unearned” premiums should be included as income. In a 
practical sense, these are the most important contentions in these cases—as stated 
in complainant’s brief, it is “the basis upon which its bill rests” and, as stated 
in the opinion of the Supreme Court in the statutory review proceedings of this 
order, “the controversy concerns the basis on which the findings were to be made.” 
275 U. S. 440, 446, 48 S. Ct. 174 (72 L. Ed. 357). 

The object is to ascertain the “profit”—this naturally represents the difference 
between income and expenditures. The parties differ as to what is the basis for 
computing income, and, also, as to the basis for computing: expenditures, 

The difference as to income is whether the basis should be premiums “paid” 
or premiums “earned.” Premiums “paid” means such as are actually paid by the 
insured to the insurer during a given test period. Premiums “earned” requires 
more extended definition. Therefore, before entering upon a determination as to 
these contending bases as to “income,” it is advisable to state a definition of the 
terms “earned” and “unearned” premiums and the place and use thereof in the 
fire insurance business. The fire insurance business is not one of dealing in com- 
modities or things but of furnishing a service. That service is indemnity from 
loss ly fire. Such service is based upon contracts whereby the insurer assumes 
the obligation to indemnify. The consideration for this obligation is a payment 
by the insured therefor. This payment is called a premium. 

As soon as a premium is paid and the indemnity is in force, the premium 
becomes the absolute property of the insurer. It is the price and compensation 
paid for the indemnity obligation assumed by the insurer. It has been finally 
earned in every sense of that word by the binding contract obligation to indemnify. 
Therefore, the terms “unearned” and “earned” premiums are inaccurate unless 
the sense in which they are used is understood. ‘Tlhose terms are used in two 
connections: Cancellation of policies and the protective reserves. Policies usu- 
ally provide for payments by the insurer to the insured upon the happening only 
cf either or two contingencies: Loss within the policy and cancellation of the 
policy. The former is the indemnity contracted for; the latter is the amount to 
be paid if the policy be cancelled by either party vwyhile it is in force. Neither loss 
under the policy nor cancellation is a certain matter. Each is entirely contingent. 
Either or both may never occur and, in fact, it is because such occurrence is the 
exception that the insurance business is a possibility. 

As to cancellation of policies: From the lack of stress placed by counsel 
upon any effect on an insurer through cancellation of policies, it is fair to assume 
that it is negligible. However, because we are dealing with terms which need 
detinition and because those terms are used in connection with the cancellation 
of policies it is well to ascertain their use and meaning in that respect. Policies 
provide for cancellation by either party during the life of the policy. The pre- 
mium is paid for indemnity during the full term of the policy. As cancellation 
terminates the indemnity liability of the insurer before the full term which the 
insured has paid, policies provide for repayment of that portion of the premium 
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which paid for the term remaining after cancellation. As one of the bases of 
the amount of premium paid is time (the rate relatively decreasing as the term of 
isurance increases), determination of the amount to be repaid, upon cancellation, 
depends partly upon which party declares cancellation. To prevent the insured se- 
curing short term protection at lower long term rates, if he cancels he is paid 
the difference between the premium paid and the short time rate for the time 
he was protected. To prevent the insurer forcing short time rates on an insured 
who ‘has contracted for long term rates, if the insurer cancels, the payment is 
the long term rate on the term remaining after cancellation. To designate these 
amounts which must be paid the insured, upon cancellation, they are called “un- 
earned’ premiums, while the premium for the term before cancellation is called 
“earned” premium. Such payment to the insured is not a return, in specie, of any 
part of the premium paid and the contract for cancellation does not establish any 
trust or similar relation regarding the premium. It is merely a contract obliga- 
tion wherein the amount to be paid the insured has relation to and is, in part 
measured by the amount of premium paid for the policy. 

As to the reserve: This has to do with losses under the policies. Although 
such losses are the exception, they occur. They may happen at any time upon 
any such contracts and should, under the contract, be promptly paid. The insurer 
must be always in a financial position to make such payment. Good business in- 
telligence and integrity would require the maintenance of a liquid fund pro- 
portioned to the existing risks, When an insurance business starts, this fund is 
provided by the capital stock. State statutes usually require a minimum capitali- 
zation. As the business grows and the total of assumed risks increases, the fund 
must be correspondingly increased. Well managed companies carry such “surplus” 
as seems advisable for such purpose. Naturally, the management of companies 
would differ as to how much of its income (including premiums) should be thus 
reserved and how much paid out in dividends. To assure a sufficient reservation 
for the protection of the policyholder, the States have enacted laws. The basic 
thought in most of such laws is to secure this protection through reinsurance in 
some other and solvent company. This is worked out by requiring a fund suffi- 
cient for that purpose. As premium rates are the same in all companies—by law 
or by business necessity—the premiums for the unexpired terms of the policies are 
sufficient for the above purposes. Hence, the usual requirement is that the fund 
at all times equal the premiums on the unexpired terms of the policies in force. 
To describe this amount, it is called the “unearned” premium. The balance 
of the premium is called “earned” premium. This term “unearned” premium 
does not mean that the entire premiums have not been earned in the sense 
that they are absolutely the property of the insurer. It does not° mean that 
the insurer must take nine out of every particular $10 paid as premium on 
each policy and set that specific $9 aside. It does not mean that any trust 
or agency or other legal relation exists as to any part of any specific premium. 
What it does mean is that the insurer shall have and keep a fund of that 
amount constantly available for that purpose and that purpose alone. In short, 
it cannot distribute that much of its assets in dividends nor use it for other 
corporate purposes. In order to be sure that this fund is secure, different 
requirements are made. Some states require this segregation to be by physical de- 
posit of approved securities in designated depositories. Ordinarily, it is merely a 
matter of bookkeeping by the insurer, enforced by examination of its books and 
securities by representatives of the state. 

Having in mind the above meaning of the terms “earned” and “unearned” 
premium, we return to the contention between the parties. Plaintiff contends that 
income should be based upon the “earned” premiums alone and that no account 
should be taken of the “unearned” premiums; defendants contend for paid pre- 
miums, which would include both “earned” and “unearned” premiums, together 
with interest received by the companies from investments representing the “un- 
earned” premium. Comparison of these two contentions reveals two real points 
of difference. The first of these is whether “unearned” premiums shall be in- 
cluded in income. The second is whether interest upon invested “unearned” pre- 
miums should be included. 

While by no means unimportant, it is well to get the matter as to interest out 


of the way before reaching the main issue—inclusion of “unearned” income. 
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‘The interest on “unearned” premiums should not be included as underwriting 
income. 

The principal business of an insurance company is in assuming risks in re- 
turn for pay. To assure prompt performance of its contracts it must build up 
on and keep on hand funds necessary for that purpose. One source of profit is 
the investment of that fund to produce an income. ‘That fund must be fairly 
iiquid, so the result is that such investment usually takes the form of readily mar- 
ketable interest-bearing securities. This interest is the above profit. Thus, an 
important branch of such business is the investment of its funds. While the 
various states require a minimum fund (amount to reinsure) yet prudent manage- 
ment dictates a yet larger amount. Thus, the best,companies have built up and main- 
main a “surplus” which represents funds not legally required as a reserve and 
which might be used for any corporate purpose, including dividends. For the most 
part, this surplus is the result of receipts from premiums. All parties here concede 
that such surplus and the income therefrom is not te be considered in estimating in- 
come for rate-making purposes under the Missouri statute. Yet the defendants con- 
tend that the interest from the “unearned” premiums should be so included. Such 
interest is alone the result of investment by the company and is not the result 
of state requirement. That investment is not different in character and purpose 
from that of the “earned” premiums or of any other assets of the company. 


As soon as a premium is paid, it becomes the absolute property of the com- 
pany and subject to investment by it. Premiums are coming in daily. They are 
mingled with other funds from other sources and invested together and alike. 
The fact that money comes from “earned” or “unearned” premiums or other sources 
has and should have nothing to do with its investment. All income property of 
the company, except the contributions from its stockholders, is directly or indirectly 
traceable to premiums. To say that earnings on some recently paid portion of 
premiums are so-called underwriting profit while earnings on more remote por- 
tions are investment profits is a purely artificial distinction. To base this upon 
“unearned” premiums is no more real because “unearned” premiums is merely the 
name for the measure of the fund which is required to be kept to secure the in- 
demnity contracts—there is no logical nor practical connection between the two 
thoughts. Therefore, because the premium when paid is the property of the com- 
pany, because the interest arises from investment of such property, because there 
is no basis for such result in the fact that a reserve must be maintained (measured 
by the premium required to reinsure) and because it is conceded that the income 
from the investment part of the business should not be considered in a rate-making 
base under this statute we think there is no ground for holding that interest from 
“unearned” premiums should be included as “income” for rate making purposes 
in these cases. Whether it could be included without violating constitutional guar- 
anties is not in these cases and not considered herein. 


The next matter is whether “unearned” premiums should be excluded as in- 
come. Plaintiffs urge this should be done because, they say, such premiums are 
not theirs to do with as they wish and may never be theirs. As soon as a premium 
is paid it is the property of the company. The company invests it precisely as it 
does any other monies it may have. The insured has parted with it completely. 
He has no kind of legal or equitable interest therein, All that he hee is the con- 
tract obligations of the policy. It is true that business prudence and state regu- 
lations require the maintenance Of a fund to secure the performance of such out- 
standing contracts and that this fund cannot be used for other’ corporate purposes 
nor distributed as dividends. It is true that, should the company become insolvent, 
this fund (in so far as state required) would be used for reinsurance and lost 
to the company. But the very nature of the business necessitates such a fund and 
such possible use thereof. And, all the while, this necessary fund is producing for 
the company the same income as from its other investments. The fact that the 
reserve fund cannot be used for corporate purposes nor distributed in dividends is 
not at all conclusive. From the nature of the business it would not be so used or 
distributed and no prudent and ‘honest corporate management would ever think of 
such use or distribution. Therefore, that argument is purely theoretical and has 
no practical value. 


Another consideration is as follows: It is obvious that the object of an in- 
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surance company is to make money out of premiums. It is organized and exists 
for that purpose. Clearly, the greater the volume of business, the greater should 
be the profit. In fact, most companies must operate at a positive loss until profit 
from the volume of business overcomes expenses. The greater and faster the busi- 
ness volume increases, the more expense required to produce it and the greater 
relative amount of “unearned” premiums necessary to protect that volume. If 
“unearned” premiums are to be excluded from calculation of income and profits, 
there is the anomalous result of an increasingly prosperous business in fact and an 
increasingly unprosperous business in theory. Take an illustration of a single piece 
of business: The day after a policy is paid for and in force, the amount required 
to reinsure it would be practically the entire premium paid, since only one day of 
the insured period has run, and this required amount would be ‘ ‘unearned” premium. 
It required expense to produce that policy—agent’s commission, etc. If “unearned” 
premium is to be excluded, the company has had a heavy loss on that policy at 
that time. Yet the company makes its money by getting such policies and going 
through such experiences as to policies and premiums. 

This seems to us to be an unsound theory based upon conditions which do not 
exist in fact, 

On the contrary, premium “paid” represents money actually coming in from 
the business of underwriting and actually becoming the property of the company 
and subject to its investment and resulting profit therefrom. We think premium 
“paid,” without interest on “unearned” premiums, is the proper and actual basis 
for income in rate making under this statute. This disposes of that part of the 
controversy over the rate bases, which relates to income. 


There is, as said above, a controversy, also, as to the basis for expenses and 
losses which shall be used. Defendants contend that losses and expenses “paid” 
during the test period should be used. The word “paid” requires no definition. 
Plaintiffs contend that losses and expenses “incurred” during the test period should 
be used. By losses “incurred” they mean “those which happened during the per- 
iods and for which liability became firmly fixed during the period.” (Brief p. 14.) 
The difficulty with this latter method is not in its theory but in its practical appli- 
cation. If by “liability became firmly fixed during the period” is meant merely 
where the loss occurs during the period, then it would, in practical application, re- 
quire some estimate of losses not fully adjusted or accepted within such period 
although such are frequently subject to wide ranges between amounts claimed by 
insured and those conceded by the insurer and sometimes the liability is denied en- 
tirely and often the difference hinges on complicated facts requiring extended pre- 
sentation and much evidence. This would afford opportunity for important dif- 
ferences as to how such amounts should be determined and by whom determined 
and require extended investigation to be more than a wild guess and, at very best, 
would be merely and solely an “estimate” or matter of opinion. However, the ex- 
pression quoted evidently means something more than the mere occurrence of the 
loss under the policy within the period. It means that the amount of loss has been 
“firmly fixed,” by judgment in a court within the period or by action of the parties 
within the period. In practical applications, this would entirely eliminate all losses 
occurring near the end of a period which were not “firmly fixed” within the period; 
all losses so occurring near the end of the proceeding period and all losses passing 
into litigation or extended negotiation reaching beyond the particular period of 
occurrence. This method would exclude all of the above classes from inclusion in 
any period. These classes are not inconsiderable and, obviously, they should be 
included at some time because they are actually paid by the insurer. 


While the losses “paid” method, urged by the defendants, will not accurately 
represent the losses occurring within a given period, because it will include pay- 
ments for some losses occurring prior to the period and will exclude some losses 
occurring during the-period but not “firmly fixed” within the same period, yet there 
is no reason to think that ordinary losses and actual payments thereon will not 
normally pretty fairly equalize from year to year and, moreover, the payments will 
be actualities instead of guesses or estimates. This is even truer where the test 
period extends over a term of consecutive years as here (the statute requiring five 
years). The extraordinary losses (so-called “fire hazard”) are taken care of in 
the rate by the addition thereto for that particular purpose. While neither method 
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is perfect in application, the paid method seems more practical and entirely fair to 
the companies as it includes all losses—a thing which the other method could not 
do. 

As to underwriting expenses and as to payments on account of policy cancella- 
tions, the amounts due are almost always subject to definite and immediate statement 
and might well be subject to either the “incurred” or the “paid” method. Because 
we doubt if there would be appreciable difference between these two methods, from 
year to year, and merely for uniformity, we think it would be better to have them 
follow the method adopted as to losses. 

Summary. 

Our conclusion as to proper basis for rate purposes is that it should be based 
upon underwriting income and upon losses, cancellation payments and underwriting 
expenses; that such income should consist of paid premiums alone without interest 
from any source; that losses, cancellation payments and underwriting expenses 
should be taken upon the paid method, that ,in these cases, it is proper to consider 
the effect upon expenses (in determining confiscation) of the repealed war tax 
and, under the evidence now here, it is not proper to consider the so-called excess 
agency commissions in St. Louis. 

The Evidence. 


[15] Having attempted to examine and determine all of the contentions which 
are generally applicable to all of these cases, consideration next is to be given to 
the particular evidence in each case to determine whether that evidence establishes 
confiscation as to the particular plaintiff. Examination of the petitions reveals 
that they are all drawn upon the theory, common with the plaintiffs, that the basis 
for determining confiscation is the exclusion of “unearned” premiums from in- 
come and the treatment of losses and expenses on the “incurred” theory. All of the 
evidence of facts relating to or bearing upon confiscation is of that character 
whether in the verified petitions, in affidavits or orally given. We think that basis is 
unsound. Evidence purely of that character is no guide nor help in determining 
confiscation in the way which seems to us proper. In short, there is no evidence 
from which cofffiscation could be found in any of the cases. The burden of prov- 
ing confiscation has not been met. Ordinarily, the result from such failure would 
be denial of temporary injunctive relief. However, there are other considerations 
bearing upon the matter, The failure of proof here arises from a mistake as to 
the basis of or line of evidence and not from inability to produce proof along 
proper lines. The defendants have offered no evidence of facts to refute the claim 
of confiscation. This is not stated as a criticism, for counsel might rely upon the 
weakness of plaintiff’s evidence to sustain the burden of proof. It is stated to 
make clear that neither party has introduced and this court has before it in these 
hearings no evidence which properly bears upon confiscation in any of these cases. 
Yet the court knows that there is much, very much evidence upon this crucial 
matter. With the bases for such inquiry determined, the parties will produce this 
evidence—for and against confiscation. It is impossible to anticipate that proof. 

The issues in these cases are grave and are seriously urged and of far reach- 
ing consequence. If the injunctions be denied until final decree, there might result 
substantial and irreparable loss to each of these plaintiffs because the recovery of 
10 per centum of each premium from eadh policyholder upon each policy is im- 
practical, if not impossible. The expense thereof is prohibited when the amount 
of each recovery is considered. On the other hand, the premium payers can be 
protected at the same time that the companies are. This can be done by granting 
the applications for temporary injunction properly conditioned as to bond or de- 
posit in court. This is the method and procedure applicable and approved by the 
Supreme Court. Ohio Oil Co. v. E. A. Conway, Supervisor, 49 S, Ct. 256, 73 L. Ed. 
——, decided March 5, 1929. 

Conclusion. 


Allowance of the applications for temporary injunctions (upon conditions pro- 
tective to premium payers) of all plaintiffs which were not parties to the stipu- 
lation. 


Denial of applications, without prejudice of renewal upon a showing of re- 


payment under the stipulation, of all plaintiffs which were parties to the stipula- 
tion. 
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Addendum of Opinion. 

[16, 17] At conclusion of reading of the opinion in the above cases, counsel 
called to the attention of the court the matter of the effective date of the order of 
the superintendent. The court is indebted to counsel for the suggestion. The mem- 
bers of the court have not overlooked this point in the briefs. However, in reaching 
the determination that the plaintiffs (parties to the stipulation) should not now be 
heard and that the plaintiffs (not parties to the stipulation) should be granted in- 
junctions in order to maintain the status quo until the merits could be determined, 
there was no necessity to dispose of that question and the court purposely omitted 
to do so. 

Later, when the court came to work out the mode of making its determination 
effective, that matter was lost sight of inadvertently except that an effective date 
was placed in the tentative suggestions as to form of order relating to the parties 
not signing the stipulation. 

The suggestion of counsel is well made. It is necessary to state our views 
upon this matter in order to enable the parties (signing the stipulation) to know the 
amount of refund necessary and the parties (not so signing) to know the amount of 
bond necessary. 

According to the order, it became effective on November 15, 1922, ‘The statute 
(section 6283) gives the companies 30 days after a reduction order is made within 
which time they may apply the reduction to particular classes of insurance to be 
approved by the superintendent, and, failing so to do, the superintendent shall make 
such application. It is thus clear that an order of reduction is not fully in force 
until such designation is made in one of the above ways. Here no.such designa- 
tion has ever been suggested by the companies and the superintendent did not make 
such until February 1, 1928, when he made the rate applicable to all classes. ‘The 
contention made by plaintiffs is that the order was not in force until the designa- 
tion on February 1, 1928. The stipulation expressly provided that any such order 
should apply to all classes. The stipulation amounted to a designation in advance 
in so far as the parties thereto were concerned. The companies, which were parties 
to the stipulation, as well as the superintendent, treated the rates a¥ in effect, under 
the stipulation, without any such designation. No review could be had under sec- 
tion 6284 until the order was binding. The parties pursued the remedy given by 
that section. Unless and until the order became effective there was no need for 
the stipulated bond. Yet it was given when the review proceedings (under sec- 
tion 6284) were initiated in the sum of $500,000 and, as stated in the petition herein, 
“the terms of said bond to said defendant Hyde, for the use and benefit of all per- 
sons, firms and corporations to whom policies of fire, lightning, hail and wind- 
storm insurance, covering property in the state of Missouri, may be issued * * * 
on and after November 10, 1922, and prior to the entry of a final decree in said 
cause.” Also, as these collections increased, additional bond was given by such 
plaintiffs in a like amount, prior to February 1, 1928. The only explanation of 
such conduct is that all parties understood the stipulation to settle the matter of 
designation of classes. Such plaintiffs cannot now take a directly opposite position. 
They are estopped to deny that the order was not in effect as to them from the 
effective date (November 15, 1922) provided in the order itself. 

The plaintiffs here which were not parties to the stipulation are in a better 
position, They can require an absolute compliance with the statute. As to them the 
order did not become effective until February 1, 1928. 


HAYNES v. FRATERNAL AID UNION et al. 
District Court, D. Kansas, First Division. May 31, 1929. 
No. 1234-N. 
34 Federal Reporter (2d) 305. 
1. COURTS—PROCESS OF FEDERAL COURTS CANNOT, IN ORDINARY 
a. BE REGULATED OR CURTAILED BY STATE STA- 
TUTES. 


Process of federal courts cannot, in ordinary instances, be regulated or cur- 
tailed by state statutes. 


(For other cases, see Courts, Dec. Dig. § 259.) 
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2. INSURANCE—CERTIFICATE HOLDERS IN FRATERNAL INSURANCE 
SOCIETY MAY BY CONTRACT INCORPORATE BY REFERENCE 
STATUTES OR BY-LAWS PASSED IN FUTURE. 

Certificate holders in fraternal insurance society may by contract incorporate 
by reference statutes or by-laws passed in future. 
(For other cases, see Insurance, Dec. Dig. § 711.) 


5. COURTS—RIGHTS AND LIABILITIES OF MEMBERS OF FRATERNAL 
BENEFIT SOCIETY ARE DETERMINED BY DECISIONS OF STATE 
OF INCORPORATION. 

__ In case involving rights and liabilities of members of fraternal benefit society, 
rights and liabilities are determined by decisions of state of its incorporation. 

(For other cases, see Courts, Dec. Dig. § 365[12].) 

4. INSURANCE—NONRESIDENT CERTIFICATE HOLDERS IN FRATER- 
NAL INSURANCE SOCIETY HELD NOT ENTITLED TO INJUNC- 
TION AGAINST OFFICERS OF SOCIETY SPENDING MONEY IL- 
LEGALLY, AND TO APPOINTMENT OF RECEIVER UNDER STATE 
STATUTE PROHIBITING INJUNCTION OR RECEIVER, EXCEPT AS 
PROVIDED (LAWS KAN. SP. SESS. 1898, C. 23, AS AMENDED BY 
LAWS KAN. 1927, P. 339, C. 231). 

Nonresident certificate holders in fraternal insurance society held not en- 
titled to injunction against officers of society spending society’s money illegally, 
or to appointment of sae under Laws Kan. Sp. Sess. 1898, c. 23, as amended 
by Laws Kan. 1927, p. 339, c. 231, providing that no injunction shall be granted 
or receiver enc against society authorized to do business under such ar- 
ticle, except on application of Attorney General at request of commissioner of insur- 
ance, where contracts of certificate holders, issued before amendment, were subject 
to existing and future statutes and by-laws. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


5. INSURANCE—OFFICERS OF FRATERNAL INSURANCE SOCIETY 
MUST ACCOUNT TO SOCIETY FOR MISAPPROPRIATIONS FROM 
EXPENSE FUND. 

Officers of fraternal insurance society must account to society for misap- 
propriaticns coming out of expense fund of society, since membership has at 
least a theoretical right in all assets of society, and has right to see that society 
money is not misappropriated to personal use of officers. 

(For other cases, see Insurance, Dec. Dig. § 695.) 


6. INSURANCE—IN ABSENCE OF PROHIBITION AGAINST CERTIFI- 
CATE HOLDERS BRINGING ACTION FOR ACCOUNTING AGAINST 
OFFICERS OF INSURANCE SOCIETY, STATUTORY REMEDY PRO- 
VIDING FOR ACTION BY ATTORNEY GENERAL 1S CUMULATIVE. 
In absence of prohibition on certificate holders bringing action for account- 

ing against officers of fraternal insurance society, statutory remedy providing 

for such action against officers by Attorney General is but cumulative. 
(For other cases, see Insurance, Dec. Dig. § 695.) 


7. COURTS—WHERE CERTIFICATE HOLDERS CLAIMED OFFICERS 
OWED FRATERNAL INSURANCE SOCIETY MONEY IN EXCESS OF 
$3,000, FEDERAL COURT HAD JURISDICTION. 

Where certificate holders in action for accounting claimed officers owed fra- 
ternal insur ance society money in excess of $3,000, federal court had jurisdiction, 
since it is amount recoverable by society, and not plaintiffs’ undivided interests 
therein, that controls. 

(For other cases, see Courts, Dec. Dig. §328[4].) 


8. INSURANCE—IT WAS UNNECESSARY THAT CERTIFICATE HOLD- 
ERS, SUING OFFICERS OF FRATERNAL INSURANCE SOCIETY, 
SHOULD FIRST MAKE USELESS DEMAND ON DIRECTORS TO 
HAVE CORPORATION SUE THEMSELVES. 

It was unnecessary that certificate holders in fraternal insurance society, 
suing officers on ground that they were spending society’ s money illegally should 
first apply to directors and ask them to have corporation sue themselves, since 
such demand, being useless, was unnecessary. 

(For other cases, see Insurance, Dec. Dig. § 695.) 
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In Equity. Suit by Harry W. Haynes against the Fraternal Aid Union and 
others. On defendants’ motion to dismiss. Order in accordance with opinion. 

A. R. Lamb, of Coffeyville, Kan., and Wheeler, Brewster & Hunt, of Topeka 
Kan., for plaintiff. 

A. L. Berger, of Kansas City, Kan., F. M. Pearl, of Hiawatha, Kan., and Geo. 
R. Allen, of Topeka, Kan., for defendant. 

PoiLock, District Judge. The plaintiffs, certificate holders in a fraternal in- 
surance society, complain that certain officers of the society are spending the so- 
ciety’s money illegally; are paying themselves, their relatives, and their friends 
sums in excess of what they are entitled to; are spending society money for the 
personal purpose of perpetuating themselves in the politics of the society, and 
that a consolidation is planned, largely, it is claimed, for the purpose of the per- 
sonal profit of the promoters of the plan. It is also complained that the presi- 
dent is an executive officer of a competing society, and cannot successively serve 
his two competing masters. The prayer is that the alleged derelict officers ac- 
count to the society for the moneys wrongfully taken from the society, and pay 
it back to the society; to enjoin further unlawful acts; and for a temporary re- 
ceiver. A motion to dismiss has been filed, briefed, and submitted. 

As to the prayer for injunction and receiver, the defendants cite a Kansas 
statute (Laws Kan. 1927, p. 338, c. 231) which they say is binding on this Kansas 
corporation. It provides that, whenever a society “shall exceed its powers, or 
shall conduct its business fraudulently,” it shall be excluded from the state; that 
whenever it comes to the knowledge of the commissioner of insurance that such 
things are being done, he shall ask the society to quit, and, if it does not, he 
shall ask the Attorney General to proceed in court. It thus provides: 

“No injunction shall be granted or receiver appointed by any court in this 
state against any society authorized to do business under this article, except on 
application of the Attorney General at the request of the commissioner of in- 
surance.” Laws Kan. 1927, p. 339, c. 231. 

If this statute is effective, the only chance of a policy holder to get an in- 
junction or receiver is to bring his complaints to the attention of the commis- 
sioner of insurance. This statute was passed in 1898 (Laws Kan. Sp. Sess. 1898, 
c. 23), and amended in 1927 to include the words “or receiver appointed.” The 
plaintiffs’ policies were issued prior to 1927. 

[1] Does this statute foreclose the plaintiffs, all of whom are nonresidents of 
Kansas? It is axiomatic that the process of the federal courts cannot, in the or- 
dinary instance, be regulated or curtailed by state statutes. If such could be 
done, the state could abolish federal courts altogether. The law is clear. Burn- 
rite Coal Co. v. Riggs, 274 U. S. 208, 47 S. Ct. 578, 71 L. Ed. 1002; Waterman v. 
Canal-Louisianna Bank, 215 U. S. 33, 30 S. Ct. 10, 54 L. Ed, 80; McGarry v. 
Lentz, 13 F. (2d) 51 (6 C. C. A.). In the case of the ordinary life insurance com- 
pany, the statutes of the state of its incorporation do not become a part of its 
contracts made in other states. New York Life Ins. Co. v. Dodge, 246 U. S. 357, 
38 S. Ct. 337, 62 L. Ed. 772, Ann. Cas. 1918E, 593; Northwestern Mut. Life Ins. Co. 
v. McGue, 223 U. S. 234, 32 S. Ct. 220, 56 L. Ed. 419, 38 L. R. A. (N. S.) 57. A 
fortiori, a policy holder of another state is not bound by statutes passed after 
his policy is issued; as a matter of fact, such after-enacted statutes do not affect 
the rights of resident policy holders, for they may impair the obligation of his 
contract. Priest v. Bankers’ Life, 99 Kan. 295, 161 P. 631. 

[2-4] But we are not dealing with an ordinary contract of insurance made 
by an ordinary life insurance company. We are dealing here with a class of in- 
surance in which the policy holders are both the insurer and the insured. Now 
it is clear that a man may make a contract agreeing not to apply for a receiver or 
an injunction, and may do this by a reference in his contract to existing statutes, 
whether they be statutes of his own state or of another. The state statute then 
limits the policy holders’ rights, not by force of the statute (for the statute can- 
not impair the powers of the federal judiciary), but by force of his own con- 
tract. And his contract may incorporate: by reference statutes or by-laws passed 
in the future. The plaintiff's contracts are not attached to the bill, as they 
should be, but it is asserted, and not denied, that their contracts are subject to 
existing and future statutes and by-laws. 


Assuming they do, plaintiffs have contracted away their rights to injunction 
and receivership. In a case involving the rights and liabilities of members of 2 
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fraternal benefit society like the one at bar, the Supreme Court has held that 
their rights and liabilities are determined by the decisions of the state of its in- 
corporation. Supreme Council of Royal Arcanum v. Green, 237 U. S. 531, 35 S. 
Ct. 724, 59 L. Ed. 1089, L. R. A. 1916A, 771. The Supreme Court of Kansas has 
definitely held that a member of such a society is bound by changes made in the 
by-laws after his policy was issued, increasing his dues, notwithstanding a pro- 
vision in his contract agreeing not to raise his dues. Dey v. K. & L. of S., 
113 Kan. 86, 213 P. 1066. 

Moreover the Supreme Court of the United States has held the same. Su- 
preme Lodge, Knights of Pythias, vy. Mims, 241 U. S. 574, 36 S. Ct. 702, 704, 60: 
L. Ed. 1179, L. R. A. 1916F, 919; Supreme Lodge, Knights of Pythias, v. Smyth, 
wos Ta S. 594, 38 S. Ct. 210, 62 L. Ed. 492. In the Mims Case, the Supreme Court 
said: 

“As to later members, we can have no doubt, notwithstanding the difference 
of opinion in state courts, that the right to amend extends to a change in the 
rates to be paid. Persons who join institutions of this sort are not dealing at 
arm’s length with a stranger whose mode of providing for payment does not 
concern them, but only his promise to pay. They are joining a club the mem- 
bers of which have to pay any benefit that any member can receive. The cor- 
poration is simply the machine for collection and distribution. Its charter ex- 
pressly provides by section 5 that it ‘shall not engage in any business for gain; 
the purpose of said corporation being fraternal and benevolent.’ It is manifest, 
therefore, that it would be a perversion of its purposes if, through some ambig- 
uity of phrase, the necessary source of benefits were closed in favor of certain 
members, while their right to insist upon payment remained. The essence of 
the arrangement was that the members took the risk of events, and if the as- 
sessments levied at a certain time were insufficient to pay a benefit of a certain 
amount, whether from diminution of members or any other cause, either they 
must pay more or the beneficiary take less.” 

A statute identical with the one at bar was held to bar.a policy holder by 
the Circuit Court of Appeals of the Sixth Circuit, in McGarry v. Lentz, 13 F.(2d) 
51, by this court in an opinion in Soptich v. St. Jos. Ass’n (No. 741-N, Equity) 
34 F.(2d) ——, and by many state courts. 

I conclude, therefore, that the plaintiffs have bartered away their right to an 
injunction, or a receiver. It follows that the questions of the propriety of em- 
ploying relatives, or of the election of the officers who are holding executive 
positions with other societies, or who are on a part time basis, or of the wisdom 
of proposed consolidations, cannot be determined in this action. Whether offi- 
cers have paid themselves or others sums in excess of their authority, or fraudu- 
lently, or spent money for personal purposes, or, if consolidation was. effected, 
whether money was illegally spent, are quite different questions to which I now 
turn. 

[5] This leaves the prayer for an accounting. No statute or contract bars 
the right of a policy holder to require the officers to pay back money wrongfully 
diverted. No contract or statute gives the officers a right to appropriate society 
money for their personal use. The defendants argue that all the money claimed 
to be misappropriated came out of the expense fund, and that plaintiffs have no 
interest in that fund. If the policy holders have no interest in that fund. who 
does? Do defendants seriously tell the court that, as long as the mortuary and 
reserve funds are not disturbed, the officers can dip into the expense fund as 
freely as they wish. and for purely personal purposes? ‘The plan of these so- 
cieties, defective and as heedless of the rights of the members as they may be, 
still is not so bad as to give any one a license to steal, even from the expense 
fund. The membership has at least a theoretical right in all the assets of the 
society; the membership has at least a right to see that the society money is 
not misappropriated to the personal use of the officers. It cannot be true that 
the directors can set up an expense fund, and then appropriate it to their own 
uses, and defend upon the proposition that they did not take anything from 
other funds. The bill alleges wrongful appropriations; whether the proof will 
substantiate the charges cannot now be determined. But, if there has been misap- 
propriations, the officers must account to the society for them. 

[61 The state statute does not in terms provide for such an action against 
the officers by the Attorney General. It may be, by implication, he has suclr 
power. But there is no prohibition on the policy holder maintaining such suit, 
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and in the absence of such prohibition, the statutory remedy is but cumulative. 
Dollar Savings Bank v. U. S., 19 Wall. (86 U. S.) 227, 22 L. Ed. 80; Updike v. 
U. S., 8 F.(2d) 913 (8 C. C. A.); U.S. v. Updike, 32 F.(2d) 1 (8 C. C. A.). 

(7] Objection is made because the proportionate interest of the plaintiffs in 
the sums alleged to be misappropriated does not amount to $3,000. It_is also 
urged that the interests of several plaintiffs cannot be joined, and Lion Bonding 
Co. vy. Karatz, 262 U. S. 77, 43 S. Ct. 480, 67 L. Ed. 871, Robbins v. Western Auto 
ins. Co. (C Cc. A.) 4 F.(2d) 249, and other cases, are cited. Those are cases 
where each plaintiff claimed that ‘somebody owned him something, and are not in 
point here. The plaintiffs claim that the defendants owe the socicty money in 
excess of $3,000. In such a case, it is the amount recoverable by the society, and 
not the plaintiff's undivided and indirect interest therein, that counts. The point 
is ruled by Hutchinson Box Board & Paper Co. v. Van Horn (C. C. A.) 299 F. 
424, Larabee v. Dolley (C. C.) 175 F. 365 (reversed on other grounds), and ca- 
ses therein cited. There is no lack of jurisdiction here. 

[8] Objection is made because the plaintiffs did not apply to the directors, 
and ask them to have the corporation sue themselves. Such a demand, being 
manifestly useless, is unnecessary. The directors cannot be both plaintiffs and 
defendants, nor defendants and judges 

The motion to dismiss the bill, in so far as it asks for an accounting, will be 
denied. Upon the joinder of issues, an experienced and competent master, with 
the usual powers, will be appointed to take the proofs. 

It is so ordered. 


SOPTICH vy. ST. JOSEPH NAT. CROATION BENEFICIARY ASS’N et al. 
District Court, D. Kansas, First Division. January 18, 1926. 
No. 741-N. 
34 Federal Reporter (2d) 566. 

1. EQUITY—ON SUBMISSION FOR DECREE ON BILL AND ANSWER, 
ALLEGATION OF ANSWER AS TO CITIZENSHIP OF DEFENDANTS 
MUST BE TREATED AS TRUE. 

Allegation of answer as to citizenship of defendants must be treated as true, 
on submission of case for decree on bill and answer. 
(For other cases, see Insurance, Dec. Dig. § 373.) 


2. INSURANCE—FEDERAL COURT HAD NO JURISDICTION, WHERE 
TWO OF DEFENDANTS, NECESSARY AND ADVERSE PARTIES, 
WERE CITIZENS OF SAME STATE WITH PLAINTIFF. 

Where two of defendants named in bill were citizens of same state with 
plaintiff and were necessary defendants adverse to plaintiff in interest in the sub- 
ject-matter of the controversy, there was no diversity of citizenship such as to 
confer jurisdiction on federal court. 

(For other cases, see Insurance, Dec. Dig. § 617.) 


3. INSURANCE—PLAINTIFF IN BRINGING DEFENDANTS INTO REC- 
ORD CONCEDES THEIR ADVERSE INTEREST AS REGARDS FED- 
ERAL COURT’S JURISDICTION FOR DIVERSITY OF CITIZENSHIP. 
Plaintiff, by bringing defendants into record as parties defendant, concedes 

that they are adverse in interest as regards question of jurisdiction ‘of federal 

court for diversity of citizenship. 
(For other cases, see Insurance, Dec. Dig. § 617.) 


4. INSURANCE—MEMBER OF BENEFICIARY ASSOCIATION ORGAN- 
IZED UNDER KANSAS LAWS COULD NOT MAINTAIN CLASS ‘SUIT 
FOR DISSOLUTION THEREOF; RIGHT TO SUE BEING LIMITED TO 
SUPERINTENDENT OF INSURANCE AND ATTORNEY GENERAL 
(Rev. St. Kan. 1923, 40—716). 

Member of fraternal beneficiary association organized under Kansas laws 
held not entitled to maintain suit against association as class suit for its disso- 
lution, with incidental accounting and appointment of receiver, since all power 
to maintain suits of this character is withdrawn from members of association and 
reposed in ‘superintendent of insurance and Attorney General under Rev. St. 
Kan. 1923, 40—716 


(For other cases, see Insurance, Vec. Dig. § 707.) 
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Soptich v. St. Joseph Nat. Croation Beneficiary Ass’n. 


In Equity. Suit by Frank Soptich against the St. Joseph National Croation 
Beneficiary Association and others. Complaint dismissed. 


Jerome S. Koehler, of Kansas City Kan., for plaintiff. 


Anthony Lucas, of Pittsburgh, Pa. and James M. Meek, of Kansas City, 
Kan., Geo. R. Allen, of Topeka, Kan., ‘and O. L. Miller, of Kansas City, Kan., 
for defendant. 


Po.tock, District Judge. This is a suit by plaintiff, a member of the St. 
Joseph Natidnal Croation Beneficiary Association, created under the fraternal 
benefit insurance laws of this state, who alleges himself to be a member of that 
association, in good standing, as against the association itself, and many of its 
officers and members, for the appointment of a receiver of the assets of the as- 
sociation, and for an accounting and division of such assets. 


The ground on which action is taken and relief is prayed grows out of the 
merger of the defendant association with other associations of like character. 
By way of defense and answer to the bill, it is strenuously contended by de- 
fendants this suit should be dismissed for the reasons: (1) Want of diversity of 
citizenship of parties; (2) amount in controversy not sufficient to confer juris- 
diction of this court; and (3) want of jurisdiction of this court over the subject- 
matter of the suit. 


In considering these several objections to the jurisdiction of this court it may 
he said: As this suit is brought as a class suit, that is to say, one for the use and 
benefit of all the members of the association opposing the merger, it is evident 
if properly so brought the amount in controversy is not limited to the face value 
of the certificate of membership held by plaintiff, but only by the interest of the 
memibers regarded as a class in the affairs of the association and its assets. 


[1-3] The plaintiff is a citizen of the state of Missouri. As alleged in the 
answer, Miho Miljafac and Rudolph Brajak, named defendants to the bill, are 
also citizens of the same state with plaintiff. Now, as this case is submitted for 
decree on bill and answer, it is well settled, for the purpose of determination, 
this allegation of the answer must be treated as true. If, therefore, said defend- 
ants are necessary parties to the controversy, then there is in this suit no diver- 
sity of citizenship, for all necessary defendants, adverse to plaintiff in interest in 
the subject-matter of the controversy, must be citizens of a state other than that 
of which plaintiff is a citizen, namely, Missouri. Whether if plaintiff had omit- 
ted to make these named defendants, citizens of the same state with himself, 
parties defendant at all, such omission would have been fatal to any decree be- 
cause the omitted parties are indispensable to a decree, need not be here con- 
sidered. For by bringing said defendants onto the record as parties defendant 
plaintiff concedes them to be adverse in interest to the class which he repre- 
sents, but this diversity of interest cannot be determined by this court because 
of identity of state citizenship. 


[4] Again, conceding, but not deciding, by a dismissal of said defendants 
from the suit because their presence ousts this court of jurisdiction, plaintiff 
could bring the case within the jurisdiction of this court in so far as diversity 
of citizenship of parties are concerned, there is still another serious objection to 
the maintenance of this suit by plaintiff, which objection is this: This is a suit, 
the principal purpose of which is to obtain a decree of dissolution of a fraternal 
benefit association organized under and governed by the statute laws of this 
state. As incidental to the main purpose of the suit, an accounting of the assets 
of the association is prayed, as is the appointment of a receiver for assets. etc.; 
but the suit is a winding-up suit brought as a class suit by a member of a fra- 
ternal benefit association. The gravamen of the charges made by plaintiff is 
the merger of defendant association with other like societies. Not alone does 
the law under which defendant’s association was created authorize such mergers, 
but the identical merger complained of by plaintiff in this suit has in quo war- 
ranto proceedings been considered and declared legal and for the best interests 
of all concerned by the Supreme Court of this state in Cavlovic et al. v. Baker, 
118 Kan. 412, 234 P. 1009. Not only so but an attempt was made to prevent 
this merger by a member of the association who opposed it, and it was held by 
the Supreme Court of the state, in Cavlovic et al. v. Officers of St. Joseph N. C. 
B. A. et al.. 117 Kan. 545, 232 P. 598, a member in a fraternal benefit association 
created under the laws of this state has no right or authority to bring or main- 
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_ such a suit, but that state officials named in the law have alone such right 
of suit. 

The question here presented is, does a member of such an association have 
the right to bring a suit to destroy the association, wind up its affairs and close 
its existence, or, is the exclusive right of so terminating such an association un- 
der the law of its creation reposed in officials of the state? 

Section 40—716, R. S. Kansas 1923, in part, provides as follows: “Any asso- 
ciation authorized to do business under this act refusing or neglecting to make 
the reports provided for in this act, or which shall exceed its powers, or shall 
conduct its business fraudulently, or which shall take steps to remove any suit 
commenced against it in any of the courts in this state to any of the courts 
of the United States, or which shall fail to pay any judgment rendered against 
it in any court in this state, unappealed from, within sixty days of the rendi- 
tion of such judgment, or which shall fail to comply with any of the provisions 
of this act, shall be excluded from doing business within this state. Whenever 
it shall come to the knowledge of the superintendent of insurance that any as- 
sociation authorized to do business under the provisions of this act has so con- 
ducted its business as to render it liable to exclusion as herein provided, he 
shali give notice in writing to the attorney-general, who shall immediately com- 
mence an action in one of the district courts of this state to enjoin such asso- 
ciation from soliciting any new business within this state. No association doing 
business under this act shall have authority to solicit or initiate new members 
after notice of the commencement of such injunction proceedings by the attor- 
ney-general, until such time as such injunction proceedings shall be finally dis- 
posed of. If, pending such proceedings, the occasion thereof shall be removed 
and the costs of such proceedings paid by such association, the proceedings may 
be dismissed by the attorney-general on recommendation of the superintendent 
of insurance, and thereupon, said association shali be allowed to again transact 
business in this state. In case of a perpetual injunction allowed, under the pro- 
visions of this section, against an association incorporated under this act or other 
law of Kansas, such injunction shall be sufficient cause for the appointment of 
a receiver by any court of competent jurisdiction, to wind up the affairs of such 
association. No injunction shall be granted by any court in this state against 
any association authorized to do business under this act, except on application 
of the attorney-general, at the request of the superintendent of insurance.” 

In my judgment it was the intent of the lawmaking power of this state to 
withdraw all power to bring and maintain suits of the character of this present 
suit from members of the association and reposes this confidence only in the 
superintendent of insurance and the Attorney General of the state. I am impelled 
to this conclusion by the decisions of the Supreme Court of this state construing 
the statutes of the state under which defendant association was created and by 
which it is governed. Cavlovic et al. v. Officers of St. Joseph N. C. B. A. et al., 
supra; Albach yv. Fraternal Aid Union, 100 Kan. 511, 164 P. 1065. The latter suit 
was brought by certain members and insurance certificate holders of a fraternal 
insurence corporation of Kansas, and a like corporation of Colorado for forming 
a merger, charging irregularities, fraud, etc., in bringing about the merger, pray- 
ing for appointment of receiver and for a segregation of the asscts and affairs 
of the merger corporation, and to restore the independence of the Kansas cor- 
poration. It was held: “That where there is no powerful and peculiar equity 
involved, an action of such gravity can only be commenced in the name of the 
state on the relation of its responsible legal representative, and that the plain- 
tiffs as private individuals can not maintain it.” 

That such has been the holding of courts generally on this subject of fra- 
ternal benefit associations in construing the statutes under which they are cre- 
ated, see Frank McGarry v. John J. Lentz et al. and American Insurance Union, 
9 F.(2d) 680, decided by the District Court, Southern District of Ohio; Baird et 
al. vy. Modern Samaritan et al., 162 Minn. 274, 202 N. W. 498. 

It follows the bill of complaint must be and is dismissed. 

It is so ordered. 
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AMERICAN NAT. ASSUR. CO. OF ST. LOUIS, MO. v. RICKETTS. 
Court of Appeals of Kentucky. May 21, 1929. 
Rehearing Denied Oct. 1, 1929. 
19 Southwestern Reporter(2d) 1071. 

1. INSURANCE—PAYMENT TC AGENT OF BONUS FOR NEW POLI- 
CIES, THROUGH AGENT DID NOT PROCURE NEW BUSINESS RE- 
QUIRED, HELD VOLUNTARY AND COULD NOT BE RECOVERED 
FROM AGENT MAKING NO REPRESENTATIONS TO COMPANY. 
Where insurance company paid agent bonus on new policies obtained, though 

agent did not procure new business required under contract as an inducement for 

agent to remain with it, and agent made no representations to company, payment 
was clearly voluntary and could not be recovered by company on agent’s leaving 
its employment. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 


5. INSURANCE—VOLUNTARY PAYMENT TO AGENT OF BONUS FOR 
NEW POLICIES, THOUGH AGENT DID NOT PROCURE NEW BUSI- 
NESS REQUIRED, COULD NOT BE RECOVERED AS GIFT MADE 
WITHOUT AUTHORITY. 

Where insurance company voluntarily paid agent bonus for new policies, though 
agent did not procure amount of new business required by contract, payment could 
not be recovered on ground that payment was gift of amount which was beyond 
power of officers to make. 

(For other cases, see Insurance, Dec. Dig. § 84[1].) 

Appeal frm Circuit Court, Kenton County, Criminal, Common Law and Equity 
Division. 

Action by Hal M. Ricketts against the American National Assurance Company 
of St. Louis, Mo., in which defendant filed a counterclaim. Judgment for plaintiff, 
and defendant appeals. Affirmed. 

Myers & Howard, of Covington, for appellant. 


Ware & Ware, of Covington, for appellee. 


Hopson, C. Hal M. Ricketts was a general agent of the American National 
Assurance Company of St. Louis, Mo., for a term of two years, beginning Febru- 
ary 20, 1926. He was to receive compensation at a given rate on premiums col- 
lected on renewals of policies. He brought this suit at the end of his term to 
recover $400.51, the amount lhe alleged to be due him on renewals. The com- 
pany by its answer admitted the claim sued on in the petition, and by counterclaim 
pleaded that by the contract it agreed to pay him a bonus of 5 per cent. where 
the production of new policies equalled $750,000 during the second calendar year of 
his employment; that he in fact only obtained such business in the amount of 
$594,425; that in order to encourage him as its agent to continue as such, it waived 
the agreement as to bonus in so far as it required him to obtain new business amount- 
ing to $750,000 during the second calendar year and paid him the 5 per cent. on 
the amount of insurance actually written by him, namely, $594,425, amounting 
to $593.54; that it made this payment relying on plaintiff’s general attitude and 
demeanor and believing the plaintiff would continue as its agent after the end of 
the second year; that plaintiff was informed of its intention to pay him this sum 
in the month of January, 1928, and well understood that it was paid to him upon 
the assumption that he remain with it as its agent and as an encouragement to 
him to produce more business for it; that he well knew at the time that he did not 
contemplate continuing as agent for it, and in fact was negotiating with another 
company for employment, and did not inform it of his intention to leave its em- 
ployment until February 24, 1928, which was after he had received the payment 
of the $593.54 on February 20, 1928; that by silently acquiescing in defendant’s 
proposal and not informing defendant of his intentions he fraudulently and falsely 
misrepresented his intention in the matter, to the defendant’s damage in the sum 
of $593.54; that it had repeatedly demanded the money from him and he had re- 
fused to pay it. In another paragraph it pleaded that it was a corporation de- 
riving its powers from its articles of incorporation, and that the payment of $593.54 
was made without any consideration and was in fact a gift induced by the plain- 
tiff’s false representations by his silence as above set out. It prayed that its de- 
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mand for $593.54 be set off against the plaintiff’s claim sued on and prayed judg- 
ment for the balance. The court sustained a general demurrer to the answer. 
The defendant appeals. 

[1] The payment of the $593.54 was clearly voluntary. The plaintiff made no 
representations at all to the company so far as appears. All he did was to accept 
the money when the defendant sent it to him. It asked for no information and so 
far as appears had no communication with him, calling upon him to say anything. 
The well-settled rule as to voluntary payments is thus stated in 30 Cyc. p. 1298: 
“Except where otherwise provided by statute, a party cannot, by direct action or 
by way of set-off or counter claim, recover money voluntarily paid with a full 
knowledge of all the facts, and without any fraud, duress, or extortion, although 
no obligation to make such payment existed. This rule is an elementary one and in 
applying it the courts have held that it makes no difference that the debt paid was 
that of a third person. So voluntary payments by a corporation cannot be recov- 
ered back.” 

To the same effect is 21 R. C. L. pp. 141-143, §§ 165, 166. A number of cases 
are collected which fully sustain the above text. 

[2-5] It is earnestly insisted that the officers of the corporation were not 
authorized to make a gift to the plaintiff of $593.54, and that as he was not en- 
titled to this money under his contract the action of the officers in sending him 
the check was simply to make him a gift of this amount, which was beyond the 
powers of the officers. But the relation of principal and agent is one of confidence. 
The officers of a corporation may transact its business as other business is done. 
It is important for any corporation to have its agents feel kindly to it and to be 
interested in its success. This will not be the case if the corporation in dealing 
with its agents always insists in settling upon the letter of the contract. Where 
the agent has been diligent the corporation may, in its discretion, pay him the agreed 
price for what he has done, although he did not do as much as the contract pro- 
vided. The corporation here only paid the plaintiff the agreed compensation for the 
amount of additional insurance he had obtained. The officers of a corporation have 
a discretion in settling with their agents on such terms as they think the interest 
of the corporation requires. The payment in controversy here, if made by an in- 
dividual, plainly could not be recovered on the ground that it was a gift, and the 
court perceives no substantial reason why tHe same rule should not apply to a 
large corporation, having many agents in many states, and largely dependent on 
its agents for the success of its business. The company knew all the facts. It paid 
the money when the defendant sent it to him. It asked for no information and so 
attach the agent to it. It took the chance and cannot complain. Appellant relies 
on Brinkerhoff Zinc Co. v. Boyd, 192 Mo. 597, 91 S. W. 523; Deutsche Presby- 
terische Kirche v, Trustees of Presbytery of Elizabeth, 89 N. J. Eq. 242, 104 A. 
624; Parrott v. Noel (D. C.) 8 F.(2d) 386; Bassick v. Aitna Explosives Co. (D. C.) 
246 F. 974; Ravenswood, etc., R. Co. v. Woodyard, 46 W. Va. 558, 33 S. E. 285; 
and Danville, etc., R. Co. v. Kase (Pa.) 39 A. 301. But those cases all turned on 
facts unlike the facts here. The rule there announced is applicable where the 
officers do not act in good faith or abuse a trust relation, but it has no application 
to a voluntary payment to an agent made in good faith in the interest of the cor- 
poration. 

Judgment affirmed. 


DOWNING et al. v. SCHOOL DIST. OF CITY OF ERIE et al. 
Supreme Court of Pennsylvania. May 27, 1929. 
147 Atlantic Reporter 239. 
2. INSURANCE—“ASSESSMENTS” AND “PREMIUMS” ARE _ INTER- 
CHANGEABLE WORDS AND ARE CONSIDERATION FOR INSUR- 
ANCE CONTRACTS. 


“Assessments” and “premiums,” as used in relation to insurance contracts, 
are interchangeable words and mean the same thing; being the consideration 
for the contracts. 


(For other cases, see Insurance, Dec. Dig. § 180.) 
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4. SCHOOLS AND SCHOOL DISTRICTS—LAW AUTHORIZING DIRECT- 
ORS OF SCHOOI, DISTRICT TO INSURE BUILDINGS IN MUTUAL 
COMPANY HELD NOT UNCONSTITUTIONAL AS LOAN OF CREDIT 
(Pa. St. Supp, 1928, §§ 12490b—806, 15860e; Const. art. 9, § 7). 

Act April 27, 1925, P. L. 305 (Pa. St. Supp. 1928, § 15860e), authorizing di- 
rectors of school districts to insure buildings with mutual fire insurance compan- 
ies, held not in violation of Const. art. 9 § 7, as loan of credit to insurance com- 
pany, in that the premium advanced and the covenant for maximum premium in 
accordance with Act May 17, 1921, P. L. 682, § 806 (Pa. St. Supp. 1928, § 12490b— 
806), constitutes real premium and district did not, except as to stated and 
limited amount, assume responsibility for losses of others. 


(For other cases, see Insurance, Dec. Dig. § 91.) 


Appeal from Court of Common Pleas, Erie County; Rossiter, President 
Judge and William E. Hirt, Judge. 

Suit by F. B. Downing and others against the School District of the City of 
Erie, wherein the Arkwright Mutual Fire Insurance Company intervened. De- 
y tee for plaintiffs, and defendants separately appeal. Reversed, with a proce- 

endo. 

Argued before Moschzisker, C. J., and Frazer, Walling, Simpson, Kephart, 
and Sadler, JJ. 

H. S. Knight (of Knight, Taggart, Klein & Reich), of Sunbury, and Chas. H. 
English and English, Quinn, Leemhuis & Tayntor, all of Erie, for appellant 
School Dist. of City of Erie. 

Ira Jewell Williams, of Philadelphia, Frederick H. Nash, of Boston, Mass., 
and Francis Shunk Brown, of Philadelphia, for appellant Arkwright Mut. Fire 
Ins. Co. 

Charles P. Hewes, of Erie, for appellees. 

Saber, J. The directors of the school district of the city of Erie determined 
to insure certain of the buildings under their control, dividing the same into 
groups, and, by resolution, asked proposals for furnishing the necessary cover- 
age. Two companies offered to supply policies on both classes, and the Ark- 
wright Company of Massachusetts, intervening defendant, limited its proposal to 
the six properties, valued at $3,100,000, in the second classification. The tenders 
of all, except the last mentioned, were faulty in form. The latter was a mutual 
company, and offered to insure in consideration of a premium deposit based on 
the rate of 90 cents per $100, in all $27,900, with an anticipated return of 85 per 
cent., making the probable actual cost for three years $4,185. Under the terms 
of its proposed contract there was a further contingent liability by plaintiff limited 
to five times the initial payment. 

Taxpayers filed a bill against the school district to restrain the acceptance of 
the bids of any of the companies named, but, by answer filed, it appeared all had 
been rejected except the one of the Arkwright Company for the properties in 
group 2, which was not formally approved, but it is agreed will be, if legally per- 
missible. This tender was held by the court invalid as not offering a kind of 
insurance of which advantage could be legally taken by a school district, and a 
permanent injunction was issued restraining the acceptance of its offer. There- 
after, on petition the decree entered was revoked, and the Arkwright Company 
permitted to intervene as a party defendant and file an answer. Testimony was 
taken, findings of fact and conclusions of law made, and a final decree then en- 
tered by the court in banc, to the same effect as that originally filed by the chan- 
cellor. The school district of Erie and Arkwright Mutual Fire Insurance Com- 
pany have filed separate appeals. 

The legal question prssed upon in both proceedings is the right of a school 
district to insure its property against loss by fire in a mutual company. Though 
the wisdom of so doing my be questioned, where the values represented are as 
large as here involved. yet with this exercise of municipal discretion we are 
not here concerned (Admiral Realty Co. v. New York, 206 N. Y. 110, 99 N. E. 
241, Ann. Cas. 1914A, 1054). but only with the power to purchase insurance of 
the character proposed. Neither the regularity of the bid made, nor the stability 
or selyenev of the Arkwright Company, appellant. is in dispute. 

Though not the subject of legislation prior to 1911, the right to insure school 
buildings by the proper authorities was recognized. In that year the school code 
(May 18, 1911, P. L. 309, § 634; Pa. St. 1920, § 4859) expressly authorized directors 
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to enter into such contracts as deemed proper “with any person, firm or cor- 
poration for the purpose of insuring against loss or damage by fire, or other- 
wise.” This was tollowed by the act of April 27, 1925 (P. L. 305; Pa. St. Supp. 
1928, § 15860e), which permits policies to be taken out “with any mutual fire in- 
surance company duly authorized by law to transact business in the Common- 
wealth of Pennsylvania.” The Arkwright Company, a Massachusetts corpora- 
tion, with power to write insurance in this state, was originally chartered to fur- 
nish protection against damage from fire to manufactories and their contents, 
though, by amendment, its powers were later extended to permit the coverage 
of other losses. It was not a stock company conducting business for profit, but 
a mutual concern, in which initial premium deposits were made by those becom- 
ing members. Sums collected, if not used to meet losses, were returned to the 
holders. If the liabilities accruing were in excess of the first deposits received, 
additional payments were required, but in no case could the insured be called 
upon for a sum greater than five times the original sum advanced. 


In effect, the consideration given by the insured is the cash deposit—a por- 
tion of which, experience indicated, will be returned, except in case of overwhelm- 
ing and unusual lesses—and the promise to pay an additional amount in case of 
necessity, not exceeding a fixed limit. The money advanced and the covenant 
to pay more, if occasion required, constitutes the real premium. That this is the 
proper construction is shown by our insurance code (May 17, 1921, P. L. 682) 
which provides in section 806 (p. 768: Pa. St. Supp. 1928, § 12490b—806): “The 
‘max mum premium’ payable by any member of a mutual company, other than a 
mutual life company, shall be expressed in the policy, or in the application for 
the insurance if attached to the policy. Such maximum premium shall be a cash 
premium and an additional contingent premium not less than the cash premium, 
or may be solely a cash premium.” 


[1, 2] The bid offered by the Arkwright Company to the school district re- 
ferred to the policy submitted, and its terms became part thereof. The stipula- 
tions therein are to be considered in determining the contract relationship pro- 
posed to be entered into. From it we determine the responsibilities assumed by 
the respective parties as to the premium to be paid presently and the possible 
extent of further liability. Weisenberger v. Harmony Fire & Marine Ins. Co., 
56 Pa. 442; London & Life Fire Ins. Co. v. Lycoming Fire Ins. Co., 105 Pa. 424; 
Smart v. Philadelphia, 205 Pa. 329, 54 A. 1025. The responsibility for an additional 
limited assessment is part of the consideration, and it so appears in the contract. 
There is no loaning of credit by the school district to the insurance company, 
but rather by the latter to the former, since it does not require the immediate 
payment of the amount of contingent liability, but refrains from asking presently 
more than one-fifth thereof, having under no circumstances the right to demand 
more than the maximum. ‘“‘Assessments’ and ‘premiums’ are interchangeable 
words, and mean the same thing. They are the consideration for the contracts.” 
Hill vy. Farmers’ Mut. Fire Ins. Co., 129 Mich. 141, 88 N. W. 392. 

[3, 4] The court below was of opinion that, though the right to insure in a 
mutual company was expressly given by the Act of 1925, yet this statute was 
in conflict with the Constitution, which provides (art. 9, § 7): “The General As- 
sembly shall not authorize any county, city, borough, township or incorporated 
distr'ct to become a stockholder in any company, association or corporation, or 
to obtain or appropriate money for, or to loan its credit to, any corporation, as- 
sociation, institution or individual.” It must be kept in mind, in passing upon 
the question raised, that all presumptions are to be drawn in favor of the va- 
lidity of the legislation (Kennedy v. Meyer, 259 Pa. 306, 103 A. 44; Speer v. 
School Directors, 50 Pa. 150), and that a statute is not to be declared unconstitu- 
tional unless this conclusion is so plainly apparent as to leave no doubt. Keator 
v. Lackawanna County, 292 Pa. 269, 141 A. 37. 


To remedy the evils incident to subscriptions by municipalities to stock of 
railroads and like enterprises, the constitutional prohibition against purchases of 
securities, and pledges of credit, was introduced first into the Constitution of 
1857, and repeated in that of 1874. The history of this limitation, as well as the 
purpose intended to be effected thereby, has been the subject of frequent dis- 
cussion of our cases, and need not be again elaborated on. Com. v. Walton, 182 
Pa. 373, 38 A. 790, 61 Am. St. Rep. 712; Wheeler v. Philadelphia, 77 Pa. 338; 
Speer v. School Directors, supra. The thought was not to prevent the municipal 
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corporation from entering into engagements to carry out a proper governmental 
purpose, though the incurring of indebtedness results. Sambor y. Hadley, 291 
Pa. 395, 140 A. 347; Com. v. Barker, 211 Pa. 610, 61 A. 253. So it may invest in 
property which it ‘leases to another (Wheeler v. Philadelphia, supra), or make 
advances for the cost of improvements. Brooke v. Philadelphia, 162 Pa. 123, 29 
A. 387, 24 L. R. A. 781; City Club of Philadelphia vy. Public Service Commission, 
2 Pa. Super. Ct. 219. In the present case the school district became a member 
of a mutual company, but, by its contract, it did not become generally an insurer 
(Given v. Rettew, 162* Pa. 638, 29 A. 703); its liability being limited—a factor 
which distinguishes School District v. Twin Falls County Mut. Fire Ins. Co., 30 
Idaho, 400, 164 P. 1174, an authority relied on by appellee here. Nor is it ma- 
terial that, because of its ownership of a policy, it may have a vo'ce in the man- 
agement of the company. Brode v. Philadelphia, 230 Pa. 434, 79 A. 659. 

The exact situation now presented has not been heretofore considered by 
this court. Dillon (Municipal Corporations, 5th Ed. § 796) thus states the 
proposition generally: “As an incident to the power to erect and maintain a 
city hall, school houses, and other public buildings, the municipality. has the 
right to contract for indemnity for loss by fire by insuring these buildings; and, 
having the power to insure, it may insure them in a corporation organized on 
the mutual plan under the laws of the state in which the city is located. Giving 
premium notes for losses incurred by such company on other insurance is neither 
a loan of the credit of the city, nor the owning of stock or bonds of the com- 
pany, in violation of constitutional provisions.” 

This conclusion was reached in New Jersey, where a limitation on municipal 
power similar to the one here in force is found. French v. City of Millville. 66 
N. J. Law 392, 49 A. 465, affirmed 67 N. J. Law 349, 51 A. 1109. It was there said, 
in part: “The scheme of mutual insurance in such associations does not fasten upon 
the members any liability which municipal corporations may not, with reasonable 
safety, assume, for the limit of obligation is always fixed at the time the insurance is 
obtained, and is rarely enforced beyond what would be charged for insurance on the 
non-mutual plan. By giving its premium notes, the city did not loan its credit to the 
company. Its promises were made for a consideration, of value beneficial to itself, 
and, like other assets of the company, they were purchased, not borrowed; nor 
did the so-called ‘membership’ of the insured render the city in any sense the 
owner of the stock or bonds which belonged to the company, or a holder of 
stock in the company, within the fair import of the constitutional prohibition. 
{The] right to share in a limited part of the profits of business is essentially 
different from [the ownership of] corporate stock, which represents a propor- 
tionate part of all the property of the corporation.” What was said in this lead- 
ing case has met with approval in Johnson v. School District (Or.) 270 P. 764, 
affirmed (Or.) 273 P. 386, though, in the later decision, the premium was payable 
in ctsh without liability to further assessment. The right to insure in mutual 
companies ws sustained in Kentucky (Dalzell v. Bourbon County Board, 193 
Ky. 171, 235 S. W. 360), and in terms provided for by constitution?7l amendment 
in Ohio. Inferentially. this is the conclusion reached in California. Peonle v. 
Stanley, 193 Cal. 428, 225 P. 1. A contrary view has been expressed in Texas 
City of Tyler v. Texas Employers’ Ins. Ass’n (Tex. Com. App.) 288 S. W. 409. 


Our constitutional provision was designed to prevent municipal corporations 
from joining as stockholders in hazardous business ventures, loining its credit 
for such purposes, or granting gratuities to persons or associations where not 
in pursuit of some governmental purpose. Taking of insurance 1n a mutual com- 
pany with limited liability is not within the inhibition, for the district does not 
become strictly a stockholder, nor is it loaning its credit. It agrees to pay a 
fixed sum, and can be cslled upon for the total only in case of some unusual ca- 
tastrophe causing great loss. Until this contingency arises it is required to ad- 
vance but ? small portion of the maximum, and is, in effect, loaned credit 7s to 
a possible future demand by the company for the balance which may become 
pay?ble. By the terms of the policy the district did not assume responsibility 
for losses of others insured, except as to a named and limited amount. The act 
of 1925 is presumably valid, and does not so plainly violate section 7 of article 
9 of the Constitution as to justify us in holding the statute to be beyond the 
scope of legislative power. 


The decree of the court below is based upon a contrary conclusion, and 
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cannot be sustained on the ground asserted, but another contention was made 
by the plaintiffs which requires further consideration. It was insisted that the 
defendant was without corporate power to issue policies as proposed. As to 
this the chancellor said: “It may be questioned also whether under its charter 
this insurance company has authority to insure school buildings. But whether 
or not such contracts are ultra vires need not be decided here.” There is no 
definite conclusion of the trial court as to this feature of the complaint. Though 
the decree entered must be reversed, since we are of opinion that the view ex- 
pressed below that the act of 1925 is unconstitutional legtslation, and is based on 
this conclusion, the proceeding will be returned for consideration of the question 
not as yet determined. 

In view of the character of this proceeding, and the necessity for haste in 
the determination of the question involved, so that the property of the school 
distr'ct may have in force proper indemnity against fire loss, the present appeal 
has been promptly disposed of. Doubtless, upon the return of the record, the 
second question raised can be brought to the attention of the court without un- 
due delay and a finel decree then entered. 

The decrees in both appeals are reversed with a procedendo; costs to abide 
the result of the suit. 


NORTHWESTERN FIRE & MARINE INS. CO. v. ALLRED. (No. 3258.) 
Court of Civil Appeals cf Texas. Amarillo. July 10, 1929. 
Rehearing Denied Sept. 11, 1929. 
19 Southwestern Reporter(2d) 916. 


1. INSURANCE—DESPITE POLICY PROVISIONS, WHERE AGENT IN- 
SPECTED WHEAT AND WROTE POLICY, INSURER WAS ESTOP- 
PED FROM CLAIMING THAT INSURED’S STATEMENT AS TO 
WHEAT WAS FALSE (Rev. St. 1925, art. 5056). 

Although hail insurance policy contained agreement that insurer would not be 
bound by any act or statement of soliciting agent, under Rev. St. 1925, art. 5056, 
providing that any person who solicits insurance shall be agent for company, where 
agent at request of insured inspected wheat and wrote hail insurance policy, in- 
surer was estopped from defending on ground that insured’s statement in applica- 
tion that wheat had not been damaged by hail was false. 

(For other cases, see Insurance, Dec. Dig. § 376[1].) 

2. INSURANCE—EVIDENCE SUPPORTED FINDING THAT WHEAT HAD 
NOT BEEN DAMAGED BY HAIL AT TIME POLICY WAS WRITTEN. 
In action on hail insurance policy, where wheat had been planted late, and 

had not commenced to “stem” at time of hail, evidence supported finding that wheat 

had not been damaged at time policy was written. 

(For other cases, see Insurance, Dec. Dig. § 665[4].) 


4. INSURANCE—CONFLICT, IF ANY, BETWEEN SPECIAL FINDING 
THAT WHEAT HAD NOT BEEN DAMAGED AND THAT INSURER 
WOULD HAVE INSURED, IF IT HAD KNOWN OF DAMAGE, WAS 
IMMATERIAL. 
if answer to special issue that wheat was not damaged by hail conflicted with 

answer that insurer“Wwould -have insured wheat, if it had known that wheat was 

damaged, such conflict was immaterial, where agent personally inspected wheat 
crop and ascertained there was no damage, 
(For other cases, see Insurance, Dec. Dig. § 670.) 


5. INSURANCE—IN ACTION ON HAIL POLICY, EXCLUSION OF EVI- 
—- THAT JOINING CROPS HAD BEEN DAMAGED JAS PROP- 


Where defense to suit on hail insurance policy was that wheat had been dam- 
aged before insured, where evidence was that insured wheat was not damaged, as 
it had not commenced to “stem,” exclusion of evidence that joining wheat crops had 
been damaged was proper, where there was na showing as to condition of growth 
of joining crops. 

(For other cases, see Insurance, Dec. Dig. § 658.) 





Misc. ] Northwestern Fire & Marine Ins. Co. v. Allred 1169 


6. INSURANCE—VERDICT FOR $2,925 ON $3,250 HAIL. INSURANCE POL- 
ICY WAS NOT EXCESSIVE, AS JURY TOOK IN CONSIDERATION 
ONLY INSURED’S INTEREST IN CROP. 

In action on $3,250 hail insurance policy, verdict for $2,925 was not excessive, 
where jury took into consideration only insured’s interest in crop. 
(For other cases, see Insurance, Dec. Dig. § 666.) 


Appeal from District Court, Randall County; Henry S. Bishop, Judge. 

Suit by E. M. Allred against the Northwestérn Fire & Marine Insurance Com- 
pany. From a judgment in favor of plaintiff, defendant appeals. Affirmed. 

Marvin H. Brown, of Forth Worth, for appellant. 

Payne, Cade & Hart, of Amarillo, for appellee. 

Hau, C. J. The appellee filed this suit, based upon a hail insurance policy issued 
him by the appellant, to recover damages alleged to have resulted to his wheat. 
The policy was made an exhibit to the petition. He alleges that he. paid a pre- 
mium of $375, for which consideration the appellant insured his wheat crop against 
loss or damage by hail to the amount of $3,250; that he owned a five-sixths in- 
terest in the wheat crop insured. He further alleges that on the 3d day of June, 
1928, while the policy was in force, and at a time when more than 75 per cent. 
of said wheat was “jointed” and more than 10 inches high, hail fell upon the wheat, 
resulting in damage to the extent of 90 per cent. of its value, and that another hail 
storm on the 15th day of June, 1928, while the policy was in force, damaged his 
crop to the extent of 20 per cent, of its then remaining value; that again, on the 
22nd day of August, it was again damaged to the extent of 32 per cent. of its then 
remaining value; that his five-sixths interest in the crop prior to the several hail 
storms was of the reasonable value of $6,500; that he gave appellant the required 
notices and demanded payment, which was refused; that on or about the 8th day 
of July, the appellant repudiated the contract of insurance and denied all liability 
thereunder. He prays for judgment in the sum of $2,990 and for costs. 

The appellant answered by general demurrer, special exceptions, general denial, 
and specially alleged: That, in order to obtain the insurance, the appellee made 
a written application for the policy, which was a part of the contract, and contains, 
amongst others, this question: “Has the above described crop been damaged by hail?” 
To which the appellee answered, “No.” That the application further contains 
the following agreement: 

“T also agree that this application is made with specific reference to the policy, 
stipulations and agreements, statements and representations above contained and 
also as printed on the back {hereof, a duplicate of which application is to be at- 
tached to my policy of insurance issued by the Northwestern Fire & Marine In- 
surance Company and in addition to the printed portion of said policy, constitutes 
my contract with said company.” , 

“This policy of insurance is based upon the statements, representations and 
descriptions contained in the insured’s application, of even number herewith, which 
is hereby made a part hereof.” 

Appellant further pleaded: That section 8 of the policy is as follows: 

“This entire policy dhall be void if the insured has concealed or misrepresented 
any material fact or circumstances concerning this insurance or the subject there- 
of, or if the interest of the insured in the crops covered herein be not truly stated 
herein or in case of any fraud or attempted fraud or false swearing by the in- 
sured touching any matter relating to this insurance or subject thereof whether be- 
fore or after a loss.” 

That the defendant is not liable to plaintiff, because plaintiff falsely and fraudu- 
lently represented in his said application that the wheat crop had not been dam- 
aged by hail, when in truth and in fact a terrific hail storm swept over the im- 
mediate neighborhood in which plaintiff's lands lie on the 14th day of May, 1928, 
and on the 16th day of May, 1928, both storms seriously damaging the plaintiff's 
crop and practically destroying said crop prior to’ the 2d day of June, 1928, when 
plaintiff made the application for insurance above stated. That such fraudulent 
statements were material to the risk, and but for which defendant would not have 
issued the policy. It is further alleged that plaintiff represented that he had 260 
acres planted to wheat, when in truth and in fact he had less than 200 acres in 
the tract insured, which representations were fraudulent. 
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By supplemental petition, plaintiff alleged: hat prior to the signing of the 
application he informed the defendant, through its authorized agent, G. W. Lash, 
that some hail had fallen on the wheat, but that it was his belief that the wheat 
was not damaged thereby, and before signing the application plaintiff requested 
the said agent, Lash, to make an investigation and ascertain whether or not said 
wheat was damaged. That Lash did investigate and satisfied himself in regard to 
all matters inquired of in the application and after such investigation, told plain- 
tiff he had made an inspection and prepared the application for plaintiff, inserting 
therein all answers which the application contains, and omitting answers to all unan- 
swered questions, and then told plaintiff to sign the application as he had prepared it 
from said agent’s own knowledge and investigation and knew it to be correct. That 
both parties entered into the contract of insurance with full knowledge as to the 
then existing condition of the crop, as well as knowledge of the fact that hail had 
previously fallen on the crop. Plaintiff denies that there was any damage to the 
wheat crop prior to the signing of said application, and alleges that, if the same 
had been damaged, the defendant, through its agent, Lash, ‘had waived any and 
all misstatements in plaintiff’s answers to the questions propounded to him and 
shown in the application, by investigating and acquainting himself with all the facts 
relative thereto, by reason of which the defendant is estopped to set up any such 
alleged misrepresentations as a defense 

By supplemental answer, defendant filed numerous exceptions to plaintiff’s 
supplemental petition, which were overruled. 

The case was submitted to a jury upon special issues, in response to which 
it was found that the wheat field contained 260 acres; that the wheat was dam- 
aged by hail while the policy was in force to the extent of 90 per cent. per acre; 
that the plaintiff did not knowingly conceal or cause to be concealed from, or make 
or cause to be made, any false representations with reference to any material fact 
concerning the condition of the wheat before or when the policy was issued; that the 
wheat had not been damaged by hail. either on May 14 or 16, 1928, and that the 
defendant would have issued the policy if it had known then that the wheat had 
been damaged by hail on either the 14th or 16th of May, or on both days. 

From a judgment in plaintiff's favor for $2,925, and costs,. this appeal is- pro- 
secuted. 

[1] It is first contended that, because the policy contains the above-quoted 
agreement, the appellant will not be bound by any act or statement made by its 
soliciting agent, Lash: that plaintiff cannot be heard to plead that he advised Lash 
that hail had fallen on the wheat crop and invited said agent to investigate its 
condition; that such agent made such investigation and that the company entered 
into the contract with full knowledge of all the facts, which do not constitute 
an estoppel. In this connection, it is further urged that, becatise Lash was only a 
soliciting agent, he was without authority to waive defendant’s rights or bind de- 
fendant by any act or statement of his; that such acts and statements of Lash are 
without actual or apparent authority and the defendant is not bound thereby. 


Rey. St. 1925, art. 5056, provides that any person who solicits insurance, or 
takes any application for insurance, or who delivers a policy or who shall examine 
or inspect any risk, or receive or collect any premium, or do or perform any other 
act or thing in the making or consummating of any contract of insurance for or 
with any insurance company, “shall be held to be the agent of the company for 
which the act is done, or the risk is taken, as far as relates to all the liabilities, 
duties, requirements and penalties set forth in this chapter.” Under the terms of 
this statute, in the light of the facts, Lash is unquestionably the agent of appel- 
lant as relates to appellant’s liabilities, considering the defenses pleaded. 


Lash testified that Allred told him in the first conversation that there had been 
some hail out there, but that he did not think the wheat had been damaged, and 
asked him to investigate and decide about it; “that there had been some hail on the 
land in question, which was late wheat, and insisted that I investigate and see how 
much I could write him on it, and what sort of a proposition I would make with 
reference to writing it.” He further stated that he did investigate it; that he 
drove down the road and it looked good to him; that he made inquiry of some 
of the neighbors about it before he went out, and the information indicated that 
the wheat in question, at that time had not bee ndamaged to any appreciable ex- 
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parties around there, and that his investigation disclosed the fact that late wheat, like 
the wheat in question, at that time had not been damaged to any appreciable ex- 
tent; that, when Allred came to have the policy written, he asked witness if he 
had decided about writing up the policy, and that Allred suggested to witness, if 
the latter thought there had been any damage, to specify in the application what 
amount of damage the wheat had sustained, but that he did not think it had been 
damaged, and witness stated he agreed with him that it had not been damaged, and 
that, if he had thought it was, he would not have written it; that he estimated some 
other wheat in that neighborhood as having been damaged 2 per cent. He stated 
that his duties required him to examine a field of wheat and to write it up, if he 
saw fit to do so. He further testified: 

“When I looked at this wheat, I came down on the west road from the schooi- 
house down to the [appellee’s] house there. I did not go any farther than Mr. 
Allred’s house north. When I got there, I just turned and looked out at the 
wheat, and drove up a little piece, where I could turn around, and turned around 
and went back.” 

He further stated, on further examination, that he did not get out of his auto- 
mobile, but looked out over the field, It looked like good wheat. “I figured. the 
way it looked, it had not been damaged. I just used my judgment on it.” 

Several other witnesses testified with reference to the extent of the damaze 
to late wheat by the two hailstorms on May 14th and 16th, respectively, and in part 
corroborated the agent Lash, with reference to the extent of the damage. 

K. T. Martin, the general agent for appellant’s hail department in the state 
of Texas for about five ygars, testified “that the agent, Lash, had authority to 
solicit the insurance, to fill out blank applications and send them in, and to receive 
from the applicant a note for the premiums, and further to deliver the policy 
to the applicant; that he also had authority to refuse to take an application; that 
he had a right to go out and see a man’s field and, if it had been hailed out, he 
would have the right to turn down an application on that account.” 

The agency contract between appellant and Lash was introduced in evidence, 
which stipulates that Lash was responsible to the company for the genuineness and 
correctness of all applications he takes for insurance, and in which he agrees that he 
will not make any misrepresentations or use any fraudulent means to obtain ap- 
plications for insurance. By the terms of the contract, Lash was bound in the 
sum of $1,000 for the faithful performance of his duties. 

[2] After hearing the testimony, the jury, in the exercise of its discretion, 
found that the May hailstorms had not damaged the wheat. The evidence is un- 
controverted that the wheat had been planted late, and in May ‘had not commenced 
to “stem,” and that wheat in that stage of its growth would not ordinarily be ser- 
iously damaged by hail. We are not prepared to set this finding aside, and hold 
that the answer made to the question, “Has the above-described crop been dam- 
aged by hail?” was untrue. But, in any event, it appears from the testimony of 
Lash and the general agent, Martin, that Lask had authority to inspect the risk 
and to bind the company by his judgment. The fact that he did inspect it, and 
concluded that the hail had not done any appreciable damage, is undenied. More- 
over, he inspected it at the request of Allred before the application was made, and 
he was asked to inspect it because, as stated by Allred, there had been some hail 
in that neighborhood. Alfred told him, if he thought it had been damaged, to make 
the proper deductions. This testimony is wholly inconsistent with any charge of 
fraud and misrepresentation as against Allred. 

Having been authorized to make the inspection and having made it to his own 
satisfaction, we think the company is estopped from defending upon the ground that 
Allred’s statement in the application that the wheat fhad not been damaged by hail 
is false, Allred made no effort to conceal any fact, and invited the fullest investi- 
gation of the conditions before signing the application. We overrule this conten- 
tion. U. S. Fidelity & Guaranty Co. v. Taylor (Tex. Civ. App.) 11 S. W.(2d) 
340; Mecca Fire Insurance Co. v. Smith (Tex. Civ. App.) 135 S. W. 688; Dela- 
ware Insurance Co. v. Hill (Tex. Civ. App.) 127 S. W. 283; Crescent Insurance 
Co, v. Camp, 71 Tex. 503, 9 S. W. 473; Amarillo National Life Insurance Co. v. 
Brown (Tex. Civ. App.) 166 S. W. 658; German Insurance Co. v. Everett, 18 Tex. 
Civ. App. 514, 46 S. W. 95; Southern Underwriters v. Jones (Tex. Civ. App.) 
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13 S. W.(2d) 435 and authorities cited; Law v. Texas State Mutual Fire Insur- 
ance Co. (Tex. Com. App.) 12 S. W.(2d) 539. 

The issues here involved are more fully discussed in 2 Couch, Ency. Ins. Law, 
§§ 524, 525, and the general rules as there declared are in accordance with our 
holding herein, The court did not err in refusing to direct a verdict for the ap- 
pellant. 

[3] The next contention to be considered is that the court imposed too great 
a burden upon appellant by the special issue which inquired whether plaintiff know- 
ingly concealed or caused to be concealed or made or caused to be made any false 
representations to the company or its agent of any material fact about the condi- 
tion of the wheat before or at the time the policy was issued. 

In the light of the entire record, this was an immaterial issue, and, if error, 
is harmless. The testimony of appellant’s agent shows that Allred made no con- 
cealment whatever, and the finding of the jury that no false representation was 
made is amply supported by the evidence; but, if it could be successfully contended 
that false representations had been made as to the condition of the wheat result- 
ing from the May hailstorms, the appellant is estopped, as hereinbefore shown, by 
the fact that its agent, before writing the policy, investigated for the company and 
had actual notice of the condition of the crop. 

The finding of the jury that there were 260 acres of wheat in the tract cov- 
ered by the policy is supported by sufficient evidence. Appellant had the right 
to make an actual survey of the land, and to ascertain the exact acreage, prior to the 
time the policy was written, as well as any other time preceding the frial. This 
it faiied to do. The number of acres is shown to have been an estimate, and, so 
far as any direct evidence is concerned, it is approximately correct. : 

[4] The further contention is made that, because the jury found, in answer 
to subdivision A of issue No. 3, that the wheat was not damaged by the May hail- 
storms, and further answered subdivision D of special issue No. 3 in the affirma- 
tive, there is an irreconcilable conflict in the verdict. The answer to subdivision 
A is, in effect, that the wheat was not damaged by the hailstorms of May 14th and 
16th. The answer to subdivision D, to the effect that the appellant would have 
issued the policy, if it had known that the wheat was damaged by said hailstorms, 
is wholly immaterial, since the evidence shows that the policy was issued after its 
agent, by personal inspection and inquiry, had ascertained that there was no ap- 
preciable damage, This contention is without merit. 

[5] The court, upon objection, excluded the testimony of the witness T. I. 
Bonds, offered for the purpose of showing that the May iailstorms had damaged 
a wheat crop joining the appellee’s wheat on the north and another wheat crop 
joining it on the east. The uncontroverted evidence shows that, at the time these 
storms occurred, the appellee’s wheat had not commenced to “stem,” and that 
wheat in that stage of its growth is not seriously damaged by hail. It does not 
appear that the wheat on the north and on the east was in that stage of growth. 
On the contrary, because they were damaged, it may reasonably be inferred that 
they had commenced to stem and were in a condition to be damaged by hail. If 
the evidence was admissible, in any event it should not have been admitted until 
appellant had shown by preliminary testimony that these two fields of wheat were 
also planted late, and in about the same condition of growth as appellee’s wheat. 
Having failed to lay this predicate, the testimony was inadmissible. 

[6] The appellee did not sue to recover damages to the entire wheat crop. His 
action was to recover for the damages resulting to his interest, which is alleged 
to be five-sixths of the entire field, and it is clear that, in estimating his damages, 
the jury took into consideration only his interest, and the judgment is therefore 
not excessive. 

We find no reversible error, and the judgment is affirmed. 
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- Control and Regulation. 
3. POWER TO CONTROL AND REGULATE. 
—Statute authorizing insurance rate reduction held valid as against contention state cannot 
regulate rates. Aetna Ins. Co v.. Hyde (Mo.) ..... ea a 
4. CONSTITUTIONAL AND STATUTORY PROVISIONS 
4—Statute relative to proceedings under standard fire policy held not applicable, where claim 
arose before statute became effective. National Fire Ins. Co. v. Goggin et al. (Mass.).. 
4—Statute authorizing insurance rate reduction held valid, though applicable only to stock fire 
insurance companies. Statute authorizing insurance rate reduction held not valid as dele- 
gating administration of legislative power without prescribing guide for exercise thereof. 
Contention that statute authorizing insurance rate reduction was invalid in not requiring 
notice and hearing was not considered, where there was notice and hearing in instant 
case, Statute authorizing insurance rate reduction by superintendent of insurance after 
investigation held not invalid. Statute authorizing insurance rate reduction after investi- 
gation held not invalid, as permitting rate as to particular company to be based on ex- 
perience of competitors. Aetna Ins. Co. v. Hyde (Mo.) 
4—Statute making automobile liability insurer liable for injury to person or property held 
authorized. Billet et al. v. Meyer (U. S. 
§ 7. LICENSE FEES AND TAXES. 
7—Policy including both death benefit and health or accident disability benefit constituted 
“life insurance policy’ within law imposing privilege tax. Universal Life Ins. Co. v. State 
ex rel. Miller ( Miss.) 
7—Act imposing additional tax on foreign insurers based on preceding year’s statement for 
period shown, if applied to current year, is ex post facto. Safford, Superintendent of 
Insurance of Ohio v. Metropolitan Life Ins. Co. (Ohio) 
§ 10. SUPERVISION BY PUBLIC OFFICERS OR COURTS. 
10—Insurance companies waive superintendent’s failure to make findings required by stipula- 
tion relative to rate reduction by proceeding under stipulation with knowledge of such 
failure. Insurance companies, seeking to set aside orders reducing rates, held required 
to comply with stipulation regarding such reduction by refunding excess premiums col- 
lected. Stipulation between insurance companies and superintendent of insurance relative 
to rate reduction order held supported by consideration. Stipulation between insurance 
companies and superintendent of insurance relative to rate reduction order held not valid 
for lack of mutuality. Federal court had jurisdiction, and injunction suit therein is 
proper proceeding, to determine validity of insurance rate reduction order. In suit 
to enjoin enforcement of insurance rate reduction order, federal war tax paid during 
test period held properly eliminated from expenses of companies in. view of repeal. In 
considering rate reduction, excess commissions paid St. Louis agents held not to be de- 
ducted from expenses of companies, under evidence. Insurance rate should be based 
on underwriting income consisting of paid premiums without interest, and on losses, 
Cancellation payments, and underwriting expenses taken on paid method; “profit”; “pre- 
miums paid”; “premium”; “unearned premium;” “earned premium.” In insurance 
companies’ suit to enjoin enforcement of rate reduction order temporary injunction held 
granted, where failure of proof arose from mistake as to basis of evidence Parties who 
understood stipulation regarding insurance rate reduction order settled matter of designa- 
tion of classes held estopped to deny that order was in effect from effective date provided 
therein Aetna Ins. Co. v. Hyde (Mo.) 
13%. STATE INSURANCE. oon ; 
4—As respects claims against state hail insurance department, crop listing affidavit filed 
June 10 held timely. As respects claims to state hail insurance evidence held to establish 
that crop-listing affidavits were timely filed; crop-listing affidavits filed subsequent to June 
10, of which failed to show that any land was cropped, constituted no basis for state hail 
insurance. Schmitz v. Olsness. (N. D.) aie ea 1015 
§ 15. FOREIGN UNDERWRITERS OR COMPANIES AND THEIR AGENTS. 
§ 1g —— WHAT CONSTITUTES “DOING BUSINESS.” 7 7 
16—Making of reinsurance contracts in New York between foreign corporation and insurers 
of property located in Mississippi held not to constitute doing business in Mississippi. 
Morris & Co. et al. v. Skandinavia Ins. Co. (U. S.) 328 
§ 19. —— RETALIATORY LEGISLATION. 
19—Minor, heir of insured, murdered by beneficiary, was neither necessary nor proper_party 
to insurer’s interpleader suit against beneficiary and administrator. Cooper v. Krisch 
et al. (Ark.) 
§ 21. LO Sass 
21—Former directors of seized Russian insurance company could petition court for payment of 
foreign creditors from its funds in insurance su 
Beha, Superintendent of Insurance. (N. Y. ; 
§ 25. CIVIL TTABILITIES 0" AGENTS. 
25—-Agent of unlicensed foreign insurance company is personally liable on insurance contract 
regardless of whether he sclicited insurance. One receivinz applications collec*ing 
premiums. end delivering policies with authority to adjust small losses was agent of in- 
surer. Gates v. Justice. (W. Va.) 


II. Insurance Companies. 

(B) WUTVTAL COMPANTES. 

§ 54. CONSTITUTIONS AND BY-LAWS. : 

54—Right reserved by mutual insurance company to amend by-laws will not be construed to 
prejudicially affect contract rights of holders of policies issued prior to amendment. 
Republic Mut. Fire Ins. Co. v. Johnson. (Kans.) 
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§ 60. GUARANTY OBLIGATIONS. 

60—Subscription to guaranty fund of mutual fire insurance company held supported by con 
sideration; promise to pay was implied from subscription to guaranty fund in mutual fire 
insurance company; tender of certificate for unpaid subscription to guaranty fund of 
mutual fire insurance company was not necessary before commencing suit; alteration in 
subscription to guaranty fund of mutual fire insurance company to change amount held 
not material; fraud in obtaining subscription to guaranty fund of mutual fire insurance 
company held for jury. American Mut. Farm & Dwelling House Fire Ins. Co. v. 
Kvanbeck. (Minn. 

$ 61. INSOLVENCY AND DISSOLUTION. 

§ 69. PROCEEDINGS TO ENFORCE DISSOLUTION. 

69—Application to lidiquate insolvent membership corporation, doing business in state in 
—— of charter and statutes, granted. Conway v. Landlord Tax-payers’ 
Cs he) 


III. Insurance Agents and Brokers. 
(A) AGENCY FOR INSURER. 
§ 73. THE RELATION IN GENERAL. 
73—Unlicensed person taking application and delivering policy written by authorized agents, 
and collecting premium but refusing to pay premium to agents, was insurer’s agent. In- 
surer was not relieved of liability because agents had not procured certificate of mead 
from insurer. Witt v. Wonser. (Wis.) 
§ 76. EVIDENCE AS TO AGENCY. 
76—Questions seeking to elicit fact that insurance adjuster represented insurance company held 
properly permitted. Testimony of local agent of insurer showing general agency of state 
agent held properly admitted. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
76—Evidence held not to be established by estoppel relation of principal and agent between 
insurance broker entering into verbal contract of insurance and insurer. Twin City Fire 
Ins. Co. v. Zupnik (Ohio.) 
§ 81. INDIVIDUAL INTEREST OF OFFICER OR AGENT. 
81—Policy written by insurance agent on property in which he has interest is ineffective until 
company assents thereto. Rule of frank disclosure to principal applies with full force, 
where insurance agent issues policy on undesirable risk of his own. Imnsurer’s denial of 
liability on policy on specified grounds before suit did not waive then unknown defense 
that agent writing policy had not disclosed his interest in property. Martinek v. Fire 
men’s Ins. Co. (Mich.) : 
81—Insurance policy written by agent on own ‘property is invalid, unless company be fully jin. 
formed regarding it and approve its _—— Clifford v. Firemen’s Ins. Co. (N 
§ 84. COMPENSATION OF AGEN 
(1) In general. 
84(1)—Insurance agent under contract, giving bonus for additional coverages was entitled to 
bonus on subagent’s contracts undef subagency agreement ratified by company. Insurance 
company’s directors, by failing to act on subagency contract after full discussion thereof at 
meeting ratified contract. Insurance Underwriters, Inc. w Glossbrenner. (Ind.) 
84(1)—Payment to agent of bonus for new policies though a a did not proct:r: new busi- 
ness required, held voluntary and could not be recovered from agent making no repre- 
sentations to company. Voluntary payment to agent of bonus for new policies, though 
agent did not procure new business required, could not be recovered as gift made with- 
out authority. American Nat. Assur. Co. of St. Louis, Mo. v, Ricketts (Ky.) 
84(1)—Under agency contract providing for bonus on insurance paid for annually, agent was 
not entitled to bonus on other insurance. Flynn v. Jenniches. (Mich.) 
(5.) Effect of non-compliance with regulations. 
84(5)—Failure of insurance agent to comply with statute requiring license prevented recovery 
of commissions for policies issued after effective date of statute. Harry F. Fromme & Co. 
v. Boardman Frazee Realty Co. (Fila.) 
(6). Actions for compensation. 
84(6)—Evidence sustained finding that agent’s recovery cf bonus from insurance company 
for additional coverages was not dependent on completing service for fiscal year. Insur- 
ance Underwriters, Inc. v. Glossbrenner. (Ind.) as 
§ 86. EXTENT AND EXERCISE OF POWERS OF AGENTS. 
§ 92. EVIDENCE AS TO AUTHORITY. 
92—Insured held to have burden of proving that insurer’s agent investigating loss had authority 
to adjust loss. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
92—In action on renewal policy countersigned by subagent, exclusion of evidence of custom 
in locality for clerks to sign policies in name of agent held error. Altermatt v. Rocky 
Mountain Fire Ins. Co. (Mont.) 
92—Policy forms, when furnished agent. presumably contained clauses and provisions found 
therein and appropriate to risk which insurer contends agent had not authority to in- 
sure. Evidence as to agent’s authority to write policy covering cotton gin held to support 
verdict for insured. Insurer has burden of proof of agent’s want of authority to cancel 
policy in other company in lieu of which policy in suit was issued. Great American 
Ins. Co. v. D. W. Ray & Son. (Tex.) 
—No presumption exists that insurance adjuster had. authority to perform duties other than 
those prescribed by statute and thereby bind insurer. Henslin et ux. v. United States 
Fire Ins. Co. (Wash.) a ast aad a 
§ 95. NOTICE TO AGENT. 
95—Insurer is chargeable with knowledge of soliciting agent. Cornett v. Farmers’ Mut 
Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) s 
(B) AGENCY FOR APPLICANT OR INSU RED. 
§ 97. CREATION OF AGENCY FOR BOTH PARTIES. 
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§ 98. IN GENERAL. 


98—One delivering policy ae receiving premium, though acting as broker is agent for insurer. 
Witt v. Wonser. (Wis. 


§ 101. SCOPE AND EXTENT OF AGENCY. 
101—One employed to procure insurance, does am aw acquire authority to cancel policies 


procured. Urey v. Southern Fire Ins. Co. ( 
§ 102. DURATION AND TERMINATION OF AGENCY. 
102—Sole agency for placing hotel insurance held recoverable by surrendering hotel lease, 
but with liability for damages for violation of any legal right. San Francisco Realty 
Co. v. Linnard. (Calif.) 
§ 106. BREACH OF CONTRACT BY PRINCIPAL. 
106—Sole agency for placing hotel insurance held recoverable by surrendering hotel lease but 
with liability for damages for violation of any legal right. Exclusive agency for placing 
insurance in connection with occupation and maintenance of hotel negatived implied agree- 
—_ to a connection with hotel; ‘carry’. San Francisco Realty ins v. Lin- 
nar (Calif. ) 
§ 111, UNAUTHORIZED AND WRONGFUL ACTS OF AGENT. 
111—Fraud of agent, procuring insurance for insured, is act of insured, Firemens Ins. Co. v. 
Butcher et al. (Vt.) 
§$ 112. RATIFICATION. 
112—Suit at law on policy by insured ratified acta of insured’s agent procuring policy. In- 
sured, seeking benefit of agent’s act is answerable for conduct of agent in obtaining Irs. 
icy, within scope of what insured expected or knew agent had done. Firemen’s 
Co. v. Butcher et al. t.) 
IV. _Insurable Interest. 
§ 114. NECESSITY IN GENERAL. 
114—One taking insurance on his own life may name any other person as beneficiary. 
erts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.) 
114—Insured’s taking life policy and paying premiums unknown to beneficiary having no in- 
surable interest does prevent it being void as to beneficiary. Finn v. Metropolitan Life 
Ins. Co. (Tex.) ae 
§ 115. WHAT CONSTITUTES INTEREST IN PROPERTY. 
(4). Landlord and tenant. 
115(4)—Lessee had insurable interest on building erected on leased premises, as he was owner 
under provision of lease. Sam Wong v. Stuyvesant Ins. Co. (Cal.) ... 
115(4)—Greenhouse erected by tenant held covered by landlord’s fire policy, though also in- 
sured by tenant. Nolan v. Firemen’s Ins. Co. of Newark. (N. J.) 
(5). Mortgagor and mortgagee. 
115(5)—Mortgagee had insurable interest in property. Wayne Nat. Bank v. National Bank 
of Lagrange. Cc.) 
(6). Vendor and purchaser. 
115(6)—Conditional seller of automobile and his assignee, where balance of ougsines price re 
mained unpaid, had insurable interest. Pratt et al..v. Hanover Fire Ins. Co. (R 
§ 116. WHAT CONSTITUTES INTEREST IN HUMAN LIFE OR HEALTH. 
(1). In general. 
116(1)—Every one has insurable interest in his own life and may take out policy thereon, nam- 
ing any person he desires as beneficiary. National Life & Accident Ins. Co. v. Jackson 
et al. (Ark.) 
116(1)—Niece has insurable ‘interest in ~ of aunt, and pe naming her beneficiary is not 
wagering contract. National Life & Accident Ins. Co. v. Davis. (Ark.) 
116(1)—Mere friend of insured had no insurable interest in his life. Finn v. Metropolitan 
Life Ins. Co. (Tex.) 
§ 118. INSURANCE WITHOUT INTEREST. 
§$ 119. —— WAGERING FOLICIES IN GENERAL. 
119—Life policy, taken out by insured who paid first premium, held not avoided by beneficiary's 
subsequent payment of premiums and change of beneficiary without — agreement 
with insured. National Life & Accident Ins. Co. v. Jackson et al. (Ark.) 
119—Public policy does not prevent insured from taking out life policy designating stranger 
as beneficiary, and permitting beneficiary to yay premiums. Dolan v. Metropolitan Life 
Ins. Co. a. 
119—Public policy forbids one having no insurable interest being beneficiary in life policy. 
Finn v. Metropolitan Life Ins. Co. (Tex.) 
V. The Contract in General. 
(A) NATURE, REQUISITES AND VALIDITY. 
§ 124. NATURE OF CONTRACT. 
124—Insurance policy is “contract,” binding on both assured and insurer; assured cannot 
recover indemnity under insurance policy except under terms thereof; assured, injured 
at time there was two weeks’ premium due on policy, could not recover thereon. Singer 
v. Latin American Ins. Co. (La.) 
124—Insurance policy is contract poverned by rules governing contracts except as modified by 
statute. Brown v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (N. D.) 
124—Life insurance contract is gambling transaction, upheld on grounds of public policy. 
Haedrich’s Estate. (N. 
§ 125. WHAT LAW GOVERNS. 
(2). Place of contract. 
125(2)—New York statute requiring notice of forfeiture for nonpayment of premiums held 
inapplicable to life policy delivered in New Jersey, where beneficiary and insured resided 
in New Jersey. Brassell vy. John Hancock Mut. Life Ins. Co. of Boston, Mass. (N. Y.) 
125(2)—Policy being delivered and accepted and premium paid in Rhode Island policy was 
Rhode Island contract. Keenan v. John Hancock Mutual Life Ins. Co. (R. I.) 
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125(2)—Life policy, not becoming effective until delivery in Mexico and receipt for premium 
executed and delivered there, held governed by laws of Mexico. National Life & Accident 
en: oe, OE OE Rs MD. x os 6 ois Sivas inconev.0 bh aga hae hare A 0.8 Oat we hak od Sane 1049 
125(2)—Insurance policy is contract of state in which it was received and accepted. Campbell 
ww, oie: Bias: ele. Ea 5 ORE a Sek Sigs io os iio os ee ee wc deees 
125(2)—Contract of insurance was South Carolina contract, where policy was delivered to 


insured and first —— aid in such state. Pilot Life Ins. Co. v. Owen (U. S.).... 14 
§ nt EXISTENCE AND CONDITION OF SUBJECT MATTER. 
127—No liability would be incurred under policy where insured’s death or impairment of health 


occurred prior to delivery of policy. Doty v. Western & Southern Life Ins. Co. (Mo.).. 442 
§ 129. POWERS OF AGENTS IN RESPECT OF CONTRACTS IN GENERAL. 
129—Agent of insurance company had authority to execute and attach special indorsement as- 
signing interest of insured to purchaser. Cless v. Republic Casualty & Surety Co. (Kan.) 575 
129—Insurance agent undertaking to rewrite coverage as policies expire has authority to can- 
cel policy in one company and rewrite it in other. Great American Ins. Co. v. D. W. 
Ray: & Sow, (Pea) ooo os iis oven eins vance tein ds sees ce gepesuevesayeees os sls e ss . 333 
129—If solicitor securing application took policy without authority from local agent writing 
it and delivered it insurer was responsible for such unauthorized act. Witt v. Wonser. _ 
(Wis.) 7 oa peewee ees Te 6 
§ 130. APPLICATION OR OFFER AND ACCEPTANCE. 
(2). Necessity of acceptance and approval. 
130(2)—Life insurance company was under no duty to write insurance on applicant’s life. 
Savage v. Prudential Life Ins. Co. of America et al (Miss.) ................000005s 54 
(4). Effect of delay. 
130(4)—Insurer failing to receive medical report mailed to it was not negligent as respected 
exercise of judgment as to insurability of applicant. Butterfield v. Springfield Life Ins. 
ai CUB 5s widicais oc icrcs We a PRI, end ees ON as meee 656 
130(4)—Where life insurer was not liable until policy was delivered and premium ’ paid, re- 
covery against insurer for failing to deliver policies during applicant’s life or to notify 
him within reasonable time of acceptance or rejection held not allowable. Franchise 
granted life insurance companies does not impose duty to consider applications promptly. 
Savage v. Prudential Life Ins. Co. of America et al (Miss.) ..............0cceeeeees 54 
§ 133. FORM AND REQUISITES OF POLICY. 
(1). In general. 
133(1)—Rider of “fire insurance” policy limiting recovery for business loss to per diem basis 
during suspension of business held valid anad enforceable. Hudson —_ Co. v. New York 
Se a ae RR ee ae a ie ee ee eee ee ee ee ee oe 390 
$ 136. DELIVERY AND ACCEPTANCE OF POLICY. 
(1) Necessity of delivery. 
136(1)—Policy containing clause stating policy shall not become effective until delivered, no 


liability arises until delivery. Gaugh v. Southern Life Ins. Co. (Ark.) ............ 1028 
136(1)—Life policy did not go into effect where applicant died — paying first premium 
or receiving policy. Zemler v. New York Life Ins. Co. (Minn.) ... 52 


(2). Sufficiency and effect of delivery. 
136(2)—-Whether there has been constructive delivery of policy depends on intention of 
parties. McConnell v. Southern States Life Ins. Co. (U. S.) stating wey Baece hehe 8 
136(2)—Where policy was for one month only, provision requiring delivery in insurer's life- 
time did not prevent its attachment after signing and mailing by insurer. Applicant is not 
bound by insurance company’s instructions to agent outside application. Where application 
merely required that policy be delivered and premium paid during applicant’s lifetime, 
change in health or occupation would not avoid policy. Insurance company’s transmission 
of policy to agent constituted unconditional delivery to applicant, where premium had 
been paid and instructions to withhold delivery specified conditions outside eee 
New York Bite ins, 400... -¥.. 2eaRer.. Ce ae) oi ba seks do ben pe We .. 823 
(4). Effect of condition as to delivery ‘while insured is in good ‘health. 
136(4)—Clause in policy requiring insured to be alive and in sound health at time of de- 
livery is in legal effect a ‘“‘warranty’’, Independent Life Ins. Co. v. Seale (Ala.) 247 
136(4)—Ljfe policy delivered to beneficiary after insured’s death, without proof of constructive 
delivery during insured’s lifetime, did not take effect. Ravenscroft v. Kansas City 
ASG? Si sc SMUD 237. 4) G 55 Bae! bx cree BS tae ne Sle a a oe ee IS oo ck 38 
136(4)—Condition, that life policy is not binding unless insured is in sound health on date 
of delivery, applies only to unsoundness arising after application. Etter v. National 
Life & Accident Ins. Co. (Ky.) ey LEP T  C  ee e  ee) te ee  aile 45 
136(4)—Condition requiring insured to be in sound health applies only in health arising be- 
tween application and delivery of policy. Rule that condition requiring insured to be in 
sound health applies only to ‘soundness of health arising after application applies though 
no medical examination is had. National Life & Accident Ins. Co. v. Jones. (Ky.) 837 
136(4)—Under provision recuiring delivery of policy while insured is in good health, insured 
need only be in same condition as when application was made. New York Life Ins. Co. 
v. Rosso. (Miss.) <i sishciat to Rid Mates oleae: Gna di elo Ia in G-aeahtae. a pes @dknca.la ota haw oes Rare ets 437 
(5). Accentanee and. effect. thereof. 
136(5)—Accentance of retention of fire nelicy without obiection is acceptance of all terms 
and conditions contained therein. Buhlinger v. Firemen’s Ins. Co. (Mo.) pitt 516 
§ 137. PAYMENT OF PREMIUM OR DUES. 
(1). Necessity of payment to bind company. 
137(1)—Life policy did not go into effect where applicant died without Paying first premium 
or receiving policy. Zemler v. New York Life Ins. Co. (Minn.) ............. 52 
(2). Necessity of payment during continued good health or ‘lifetime of insured. 
137(2)—Under policy provision, zood health of insured when first premium was paid was con- 
dition precedent to taking effect of insurance contract. Provision that policy should not 
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be effective till first premium was paid during good health of insured held valid. Person v. 
Etna Life Ins. Co. 


§ 138. VALIDITY IN GENERAL. 
(1). In general. . 
138(1)—Insurer would not be liable to assured’s administrator on life policies procured in 


conspiracy to defraud insurer in which assured participated. Goldstein v. New York 
Life Ins. Co. et al (N. Y.) 


§ 141. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBJECTIONS. 
(1). In general. 
141(1)—Insurer, whose agent was told that insured had had tuberculosis, cannot refuse pay- 


ment on ground that she was not in sound health when policy was issued. Mutual 
Life Ins. Co. v. Svonavec. (Ohio) ’ oa ; 


(2). Payment of first premium. 

141(2)—Credit may be extended for payment of insurance premium. McConnell v. Southern 
States Life Ins. Co. (U. S.) 

$ 142. RATIFICATION OF DEFECTIVE OR INVALID CONTRACT. 

142—Insurer held not to have ratified unauthorized delivery of life policy by out: to appli- 
cant. Penn. Mut. Life Ins. Co. v. Blount et al (Ga.) 

$ 143. REFORMATION. 

(3). Fraud and mistake in general. 

143(3)—lInsurance policies may be reformed on ground of mutual mistake. Insurance Com- 
pany of North America v. Evans (Ky.) 

143(3)—Court properly allowed reformation of fire policy ‘describing property ‘as being ‘on 
another county due to agent’s error in making application. Hartford Fire Ins. Co. v. 
Clark et al. (Miss.) 

(4). As to property or interest covered. 

143(4)--Allegation that mortgage had been satisfied should show mortgagee had no further 
interest under policy, as against demurrer for failure to make mortgagor and mortgagee 
parties to policy reformation suit. Liverpool, London & Globe Ins. Co. Ltd. v. City 
of Rockledge. (Fla) 

(5). As to title of insured. 

143(5)—Assignee of policy seeking reformation should make assignor, who was original 
party to contract, party to suit. In reformation suit, all persons having legal or equitable 
interest in subject-matter should be made parties. Liverpool, London & Globe Ins. 
Co. Ltd. v. City of Rockledge. (Fla.) 

(7). Necessity of reformation. 

143(7)—Reformation of policy covering loss was not necessary for recovery. Dimmitt v. 
Hartford Accident & Indemnity Co. (Kans.) 

143(7)—Insertion in burglary policy of wrong Provision respecting watchman protection 
through mutual mistake requires reformation in equity and no law action can be main- 
tained thereon. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. (U. 

(8). Right to reformation. 

143(8 Insured was not prevented from obtaining relief on ground of mistake because of 
saainien policy without CoE error. Insurance Cagney of North America v. 
Evans. (Ky.) ‘ pee lanes 

§ 145. RENEWAL. 

(1). In general. 

145(1)—Renewal of insurance, in essence is new contract wherein rights of parties are deter- 
mined by consideration of terms of original policy. Insured retaining new policy on re- 
newal of insurance is presumed to have assented to its terms. Insured’s broker having 
accepted new policy on renewal without ascertaining its terms, insured cannot contend, 
after loss occurs, that ee limiting description should be ena Epstein v. 
Northwestern Nat. Ins. Co. (Mass.) e 

(2.) Powers of agents. 

145(2)—Insurance company’s agent had authority to delegate to omenent right to countersign 
renewal fire policy. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) 

145(2)—-Authority of alleged insurance agent to enter into verbal contract for renewal of 
fire insurance policy on behalf of company held not established by operation of law. 
Twin City Fire Ins. Co. v. Zupnik. (Ohio.) 


(B) CONSTRUCTION AND OPERATION. 


$§ 146. APPLICATION OF GENERAL RULES OF CONSTRUCTION. 
(1). In general. 

146(1)—Court must give effect to contract of insurance as executed by parties, in absence 
of uncertainties and ambiguities required to be resolved against insurer. Ogburn v. 
Traveler’s Ins. Co. (Calif.) 

146(1)—-Recovery is limited to terms of accident ‘policy which by unambiguous language re- 
stricts recovery within narrow bounds. Continental Life Ins. Co. v. Malott. (Ind.). 

146(1)—Life policy calling for premiums from insured’s wages must be considered as whole 
and construed against insurer. Stewart v. Continental & Casualty Co. (Ky.) 

146(1)—Insurance policy is “contract,” binding on both assured and insurer; assured can- 
not recover odeuaiy under insurance policy except under terms thereof; assured, in- 
jured at time there was two weeks’ premium due on policy, could not recover thereon. 
Singer v. Latin American Ins. Co. (La.) 

146(1) Words of plain and unequivocal insurance policy must be given usual and natural 
meaning. State ex rel. Commonwealth Casualty Co. v. Cox et al., Judges. (Mo.). 

146(1)—Insurance contract -is to be enforced as made and understood by: parties, unless 
statute requires different construction. mare se Life Ins. Co. v. = State Super- 
intendent of Insurance. (N. Y. 
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146(1)—Policy covering rent loss is governed by principles applicable to other contracts. First 
Inv. Co. v. Vulcan Underwriters of North British & Mercantile Ins. Co. (Ore.) . 

146(1)—Terms of policy, having been agreed upon between parties will not be Moveaeetd if 
reasonable. Miller v. Metropolitan Casualty Ins. Co. of “— York. I.) 

146(1)—Court must give effect to all provisions of policy. G. A. Stowers Furniture Co. v. 
American Indemnity Co. (Tex.) ... 

146(1)—All parts of insurance contract are to be considered in its construction. Home Ben. 
Ass’n. v. Brown. (Tex.) 

146(1)—Contracts of insurance, if unambiguous, are to be understood according to the lain, 
ordinary, and popular sense of their terms. United States Fidelity & Guaranty Co. v. 
McCarthy. (U. S.) 

146(1)—Terms of indemnity insurance policy, if clear and unambiguous, must govern not- 
withstanding considerations of hardship. Schmitt v. Massachusetts Protective Ass’n. 
Inc. oe 

146(1)—Terms of automobile accident indemnity Gey. ve where unambiguous, must be taken 
in ordinary sense. United States Fidelity & aranty Co. v. Guenther. (U. 

146(1)—Contracts of insutance, if unambiguous, are to be understood according to . ome 
ordinary, ~“ Pe sense of their terms. United States Fidelity & Guaranty do.'v 
McCarthy. ae 

146( Simei policies must receive reasonable interpretation consonant — parties ’ in- 
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tent. Kanawha Inv. Co. v. Hartford Steam Boiler Inspection & Ins. . CW. Va.) ..1090 


(2). Language of policy. 

146(2)—Terms of accident policy should be understood in plain, ordinary sense. Hart v. 
North American Accident Ins. Co. (Miss.) 

146(2)—-Insurance contract must be construed according to plain ordinary meaning of words, 
unless apparent therefrom that both a= intended different construction. Ransford 
v. National Protective Ins. Ass’n. (Mo.) .. 

146(2)—Where there is no ambiguity in accident policy, ‘rights and liabilities of parties must 
be determined according to ordinary sense of language used. Gant v. Provident Life & 
Accident Ins. Co. of Chattanooga, Tenn. (N. C.) 

(3). Liberal or strict construction. 

146(3)—Insurance contracts will be construed strictly against insurer, and, where provisions 
conflict, one most favorable to insured will be given effect. National Equity Life Ins. 
Co. v. Bourland. (Ark.) 

146(3)—Uncertainties and ambiguities in policy must be resolved against insurer whe is 
presumed to have selected language employed therein. Ogburn v. Traveler’s Ins. 
Co. (Calif.) 

146(3)—Insurance contract need not be given strained construction, to create obligation 
against insurer. Fiske v. Niagara Fire Ins. Co. of New York. (Cal.) Ses 

146(3)—Insurance policies will be strictly construed against insurer preparing contract. 
biguous policy should be interpreted most favorably to insured and advantage taken of 
any circumstances indicating waiver of forfeitures. Farmers’ Mut. Co-op. Fire 
v. Kilgore. (Ga.) . 

146(3)—Insurance contract will be construed most favorably to insured, if ambiguous, but 
must be given interpretation parties probably contemplated. Walters v. Mutual Benefit 
Health & Accident Ass’n. (Ia.) 

146(3)—Language of application will be reasonably construed in insured’s favor to avoid 
forfeiture on technical grounds. Bockes vy. Union Mut. Casualty Co. (Ia.) 

146(3)—Life policy calling for premiums from insured’s wages must be considered as whole ‘and 
construed against insurer. Stewart v. Continental & Casualty Co. (Ky.) 

146(3)—Provisions of insurance contract should be strongly construed against insurer. Mas- 
sachusetts Protective Ass’n. Inc. v. Fergusen et ux. (La.) 

ao mbiguities in insurance contract must be construed liberally in insured’s favor. 
Forfeiture or lapse of insurance contracts is not favored. Watson v. Commonwealth — 
& Accident Ins. Co. (Mo 

146(3)—Insurance contract is construed liberally in favor of insured. 
Fire Ins. Ass’n. (Mont.) 

146(3)—Where insurer’s liability ‘under accident. policy was limited by unambiguous lan- 
guage, language could not be construed to enlarge insurer’s liability. Gant. v. Provident 
Life & Accident Ins, Co. of Chattanooga, Tenn. Cc.) 

146(3)—Ambiguity in clause of insurance policy is to be resolved against insurance company. 
Wanner v. Columbia Casualty Co. (N 

146(3)—Policy in case of ambiguity. will be construed favorably to insured. Killian et al v. 
Metropolitan Eife Ins. €o.. ‘GN. Y¥.) .. 

146(3)—Policy in case of ambiguity must be construed ‘against insurer. Gerka v. Fidelity at 
Casualty Co. of New York. (N. Y.) 

146(3)—Rule construing instrument against party "preparing form applies | against ‘insurer 
under standard form of fire policy. Gridley et al v. Home Ins. Co. N. Y.) 

146(3)—Insred is to be favored in construing insurance contract in cases of doubt. ‘ Butler 
Candy Co. v. Springfield Fire & Marine Ins. Co. et al (Pa.) 

146(3)—Ambiguous language in policy should be construed in favor of insured. 
Providence-Washington Ins. Co. +, ae 

146(3)—Unceertain meaning of clause suspending ‘liability insurance on bus being used for 
rental or livery purposes will be decided in insured’s favor. O’Donnell v. New Am- 
sterdam Casualty Co, (R. T.) 

146(2)—Forfeitures of insurance » tieted afte not favored. Insurance policies must be given 
ane on most favorable to insured. Satterfield v. Inter-Ocean Casualty 
‘o. (Tenn 


146(3)—Accident insurance policy is to be construed most favorably to insured, and all am- 
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biguities and doubts resolved in his favor. Norwood v. Washington Fidelity Nat. Ins. 
Co. (Tex.) 

146(3)—Contract ambiguous and capable of two constructions is construed against insurer 
to allow recovery. Home Ben. Ass’n. v. Brown. ( Tex.) . 4 

146(3)—Ambiguous language is construed against insurer. Gits v. New York Life Ins. 
Co. (U. 5.) 

146(3)—Construction of automobile accident indemnity policy most ee to insured will 
be adopted. United States Fidelity & Guaranty Co. v. Guenther. (U. 

146(3)—Policies are construed strongly against insurer. North River Ins. a v. Becnel et al 


( 
146(3)--Ambiguous- policy will be construed most favorably to insured. 
Assur. Co. of America v. Campbell. (U. S.) 
146(3)—Automobile liability policy must be construed most strongly against insurer. 
Jersey Fidelity & Plate Glass Ins. Co. v. Clark. (U. S. 
146(3)—Forfeitures of life policies are not favored. Insured should be protected ‘by. every 
proper presumption. Home Beneficial Acs’n. v. Clark. (Va.) 
146(3)—Ambiguous language of insurance policy, intended to provide for forfeiture of in- 
sured’s rights, construed favorably to insured. Ragley et al. v. Northwestern Nat. 
Ins. Co. (Wash.) 
(4). Standard policy. 
146(4)—Standard fire policy limits rights of parties; each being presumed to know all terms 
and conditions. idkiff et al. v. North Carolina Home Ins, Co. (N. C.) 
=: 351 “i te oe eee POLICY AND ACCOMPANYING PAPERS. 
1). In genera 
151(1)—Policy referred to in certificate of insurance held part of contract. New ok & 
Oriental S. S. Co. Inc. v. Automobile Ins. Co. (U. S. 
151(1)—Provision that no condition was valid unless stated in body ‘of fire policy | or at- 
tached thereto has ~” application to farmer’s mutual policies. Jackson v. Grange Mut. 
Fire Ins. Co. (W a.) 
(2). as iibatios as part of the contract. 
151(2)—Application was part of policy, where referred to therein, and where application con- 
tained reference to policy, and was delivered at time policy was delivered. Penn Mut. 
Life Ins. Co. v. Cobbs. (Ala.) 
151(2)—-Statute requiring application to be attached to olicy to entitle company to set ‘up 
falsity of statements therein applies to mutual pe and health insurance company. 
Bockes v. Union Mut. Casualty Co. (Ta.) 
151(2)—Application not attached to life policy is not past of contract, and statements therein 
are not warranties avoiding risk. National ao Accident Ins. Co. of Tennessee v. 
Sneed. (Ga.) 
151(2)—Where part of amended application was not attached to life ‘policy, insurer could 
net prove statement therein as to consulting physician was false. New York Life Ins. 
Co. v. Rosso. (Miss.) 
151(2)—Insurer must return anplication with policy, ‘not after ‘insured’ s : death, to set up false 
representations therein. Mutual Life Ins. Co. v. Svonavec. (Ohio) 
§ 152. CONSTRUING STATUTES AND ane BY-LAWS, OR RULES OF 
INSURER AS PART OF POLICY 
(3). Statutes and ordinances. 
152(3)—Insurer is not bound by unconditional city ordinances as part of policy. Lux v. 
Milwaukee Mechanics’ Ins. Co. (Mo.) 
$ 156. a TO lala AND RELATIONS BETWEEN THEM. 
n genera 
156(1)—Policies issued to husband and wife, pursuant to separate applications naming sur- 
vivor as beneficiary and providing for change of beneficiary held not “joint policy.” 
Antrim v. International Life Ins. Co. (Kans.) 
156(1)\—Beneficiary’s rights do not make him owner of insurance contract. ‘Kelly v. New 
England Mut. Tife Ins. Co. (Pa.) 
156(1)—Policy covering automob’le, specifying as assureds three parties as their mene 
may appear, insured all three parties. Pratt et al. v. Hanover Fire Ins. Co. (R. 
(3). Emrlover’s liability insurance. 
156(3)—Insurance policv — be — construed in favor of insured. Pratt et al. v. 
Hanover Fire Ins. Co. (R. I.) x 
§ 175. COMMENCEMENT OF RISK. 
175—Policy not to be effective until delivery held in force at insured’s death in view of pay- 
= a. monthly premiums and 30 day grace period. Gaugh v. Southern Life Ins. 
‘oO. r 


1024 
175—Policv, written by agent in lieu of fire policy in other company canceled by him, held to 


tale effect upon delivery to insured. Great American Ins. Co. v. D. W. Ray & Son. 
Crear. as 

175—Acrident policy, precluding claims thereunder if employee before injury failed to earn 
sufficient wages to pay first premium held not effective from first premium payment rather 
than issuance. Walker et al. v. Pacific Mut. Life Ins. Co. (Tex.) 

$ 176. TERM AND DURATION OF RISK. 


¢ ‘377. TERM FIXED BY POLICY IN GENERAL. 

177—Insurance contract for five years arises where consideration is premium payable partly 
in cash and balance in four equal yearly installments. Loflin v. Home Ins. Co. (Ga.) 

177—Facts held to show that emplovment of one insured under group policy. had “terminated” 
within policy not entitling employee to notice of cancellation thereof. Fimplevee in group 
policy held aonaee with panenenee of its determination. Beecey v. Travelers Ins. Co. 
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$ 179. ENTIRE AND SEVERABLE CONTRACT. 
179—-Accident policy and automobile supplement held two contracts, running, one to insured’s 
ectate, and the other to insured’s mother. AStna Life Ins. Co. v. Allen et al. (U. S.) 
§ 179%. LOANS ON POLICIES. 
17914—Under life policy naming husband and wife as insured and authorizing loan on Paate 
a. 


either husband or wife could make valid loan neryenneet. Antrim v. International Life 
Ins. Co. (Kans.) ; 


VI. Premiums, Dues ont ieceumento. 
§ 180. NATURE AND GROUNDS OF OBLIGATION. 
180—‘‘Assessments” and “premiums” are interchangeable words and are consideration for 
insurance contracts. Downing et al. v. School Dist. of City of Erie et al. (Pa.) 
§ 186. PAYMENT OF PREMIUMS. 
(1). In general. 
186(1)—Payment of premium by insurance agent or crediting insured’s receipt book with 
amount of premium extended insured’s credit for such amount, absent contrary provision 
in policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 
(2). Time of payment. , 
186(2)—Premium was due on date stated in policy, not anniversary of date on which delivered. 
Swayze v. Mutual Life Ins. Co. of New York. (U. S. 
186(2)—Grace, period for payment of premiums on life policy did not run from date of 
policy rather than date premiums were payable. Union Central Life Ins, Co. v. Mat- 
thews. (U ) 
(4). Payment by check or order. 
186(4)—Pay order directing deduction of premiums from wages, constituting sole consideration 


= es insurance to employee, held re Walker et al. v. Pacific Mut. Life Ins. Co. 
(Tex. ox 


§ 187. NOTES FOR PREMIUMS. 
1 In general. 
187(1)—Note for insurance is not void or uncollectible merely because of failure to state on 
its face that it was taken for insurance; “unless.” Plunkett v. Hopley (Ia.) 
§ 188. ACTIONS FOR PREMIUMS. 
(2). Pleading and evidence. 
188(2)—-Court need not determine question of insurance cancellation not raised by pleadings 
or evidence. San Francisco Realty Co. v. Linnard. (Calif 


+) 
§ 198. REFUNDING OR RECOVERY GF PREMIUMS OR ASSESSMENTS PAID. 


(1). Grounds of recovery in general. 
198(1)—Allowing recovery of premiums paid on life policies void under Mexican law, not 
based upon statutory penalty, held not to contravene public policy. National Life & ‘Acci- 
dent Ins. Co. v. Smith et al. (Tex.) 
(5). Avoidance or forfeiture of policy. 
198(5)-—Insured failing for 12 years to ascertain and notify insurer that she was over age 
limit could not assert policy was void and recover premiums. Western Casualty Co. v. 
Aarons. (Colo.) 
(6). Actions. 
198(6)—Insurer’s rule book, and testimony regarding instructions on delivery of policies held 
competent on suit involving right to return of premiums. Evidence held to show insured, 
suing for premiums paid, did not have notice, insurer was unlawfully doing business a 
Mexico, so as to estop insured from asserting invalidity of contracts. National se 
Accident Ins. Co. v. Smith et al. (Tex.) ; 


VII. Assignment or other transfer of Policy. 


VIII. Cancellation, Surrender, Abandonment, or Rescission of Policy. 


§ 228. RIGHT OF INSURER TO CANCEL. 

228—Generally, insurance company may cancel policy only on compliance with provisions of 
policy and on refunding unearned premium. Public interest was not involved in keeping 
imsurance policy taken down by order of railroad commission in force until another had 
been substituted. National Union Indemnity Co. v. Standard Accident Co. of Detroit 
(Ark.) 

228—Company in danger of losing benefit of defense of fraud may sue to cancel policy and 
have action at law rejoined. Abraham Lincoln Life Ins. Co. v. Kleven. | ee 

228—Insurer suing to cancel life policies could not require defendant to furnish names of 


nl ag s agents and officers having knowledge of matters pleaded. New World Life Ins. 
Co. Walker (U 


. S.) 
§ 229. “NOTICE TO CANCEL. 
(1). Necessity of notice. 
229(1)—-Surrender of policy, as required by insurer on payment of partial fire loss, waived 
requirement for notice of cancellation and return of unearned premium, and insurer was 
-et Fable for subsequent loss. Whoberry v. National Liberty Ins. Co. of America. (Ky.) 
229(1)—Any attempt to reduce fire insurance on truck as originally written was legally “‘can- 
cellation,” requiring notice and refund of excess premium. Transit Lumber Co. v. Inter- 
national Indemnity Co. _(Wash.) 
(2). Sufficiency of notice in general. 
229(2)—insurer, to cancel insurance must notify all parties interested including insured, 
where insurance is payable to mortgagee. Notice of cancellation of fire insurance must be 


given five davs before fire to cancel policy. Transit Lumber Co. v. International Indem- 
nity Co. (Wash.) 


§ 230. REPAYMENT OF UNEARNED PREMIUM ON CANCELLATION. 
230—Generally, insurance company may cancel policy only on compliance with provisions of 
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policy and on refunding unearned premium. National Union Indemnity Co. v. Standard 
Accident Co. of Detroit, (Ark.) 

230—Fire policy held not cancellable by insurer without tendering assured unearned portion 
of premium. Payment of premium by one who obtained fire policy held payment by in- 
sured within rule requiring return of unearned premium on cancelling policy. Fire policy 
continued in force where notice of cancellation was ineffectual because of failure to 
tender uncarned portion of premium to insured. That insured, after loss, paid only 
amount of earned premium to person advancing premium, held not to effect rule requiring 
a — unearned premium on canceling fire policy. Alliance Ins. Co. v. Poss 
et al. a. ‘ ; i '. . 

230—Surrender of policy, as required by insurer on payment of partial fire loss, waived re- 
quirement for notice of cancellation and return of unearned premium, and insurer was 
not liable for subsequent loss. Whoberry v. National Liberty Ins. Co. of America. (Ky.) 

230—Attempted cancellation of automobile policv was ineffective where there was no tender of 
unearned premium. Witt v. Wonser. (Wis.) : hskaeuite ated ‘ 

230—To cancel fire insurance insurer must repay or offer to repay pro rata amount of pre- 
mium upon policy. Any attempt to reduce fire insurance on truck as originally written 
was legally “cancellation,” requiring notice and refund of excess premiums. ‘Transit 
Lumber Co. v.. International Indemnity Co. (Wash.) : 

$ 232. ACTS CONSTITUTING CANCELLATION. 

232—Where insured directed local agent to cancel policy, and obtain policy with another com- 
pany complying with statutory requirements, held, cancellation was unconditional. WNa- 
tional Union Indemnity Co. v. Standard Indemnity Co. of Detroit (Ark.) : > 

§ 235. EVIDENCE OF CANCELLATION. 

235—Evidence held to sustain finding that accident policy had been cancelled before accident. 
National Union Indemnity Co. v. Standard Accident Co. of Detroit (Ark.) ... ..1108 


1105 


(2). Authority of agent. 

238(2)—Mortgage convenants held not to authorize mortgagee to take new insurance and 
thereby cancel existing policy. Whether property was insured under original fire policy 
or policies substituted therefor without authority by mortgagee held determinable inde- 
pendently of alleged ratification. Any custom of mortgagee to substitute new insurance 
for existing insurance was not binding on mortgagors or their successors without knowl- 
edge thereof. Bache et ux. v. Great Lakes Ins. Co. et al (Wash.) : 

§ 239. RIGHT TO SURRENDER LIFE OR ACCIDENT POLICIES. 

239—Insured need e@ot keen policy in force. ard voluntorv discontinuance of policy was not 
effected bv statute. Walker et al. v. Porific Mut. Life Tne. Co. (Tex.) 

§ 240. ACTS CONSTITUTING SURRENDER AND ACCEPTANCE, 

240—-Insnred’s notice of desire to cancel, disregard of insurer’s attempt at continuation, and 
termination of employment precluding deduction of premiums from wages canceled pol- 
icv. Walker et al. v. Pacific Mut. Life Ins. Co. (Tex.) 

240—-Procuring new fire insurance to commence before expiration of existing insurance with- 
out intent to acquire additional insurance constitutes voluntary cancellation of existing 
insurance. Bache et ux: v. Great Lakes Ins. Co. et al (Wash.) 

§ 246. RESCISSION BY AGREEMENT OF PARTIES. 

246—Generally parties, to insurance policy may agree to cancel at any time, with or without 
actual refund of unearned premium. 
dent Co. of Detroit (Ark.) 

§ 247. RESCISSION BY INSURER. 

247—-State statutes on subject of misrepresentations held inapplicable to equitable porceeding 
by insurer for cancellation of policy. Insurance contract may be cancelled by party 
imposed upon through practice of fraud and deception. Mutual Life Ins. Co. of New 
York v. Lambert et al. (U. S.) : , ey 2p ae : 1022 
-Insurer in physician’s liability policy could rescind for insured’s false statement, whether 
constituting warranty or representation of fact. Insurer in physician’s liability policy 
held entitled to rescind for insured’s false statements as against one subsequently obtain- 
ing judgment for damages for malpractice. Georgia Casualty Co .v. Boyd (U. S.) 113$ 

§ 248. RECISSION BY INSURED OR BENEFICIARY. 

248—Insured’s attempt to collect premium from solicitor who delivered policy and collected 
premium but refused to nay premium to agents writing policy did not prevent insured from 
enforcing liabilitv of policy. Witt v. Wonser. (Wis.) 


IX. Avoidance of Policy for Misrepresentation, Fraud or Breach of War- 
ranty or Condition. 

(A) GROUNDS IN GENERAL. 

§ 252. REPRESENTATIONS. 

§ 253. IN GENERAL. : 

253—Misrepresentations in application made to another company, held no defense to policy 
though defendant’s agent had application changed. Federal Land Bank of Spokane v. 
Rocky Mountain Fire Ins. Co. (Mont.) ay alate . : 

253—Statements in insured’s application, true at time original policy is issued will not avoid 
policy, though untrue later. Zurich General Accident & Liability Ins. Co. Ltd. v. Flick- 
inger. (U. S.) 

§ 254, FALSITY. 2 ? 

254—Mere misstatement in application does not avoid policy, unless it plain 
intended exact truth of applicant’s statement to be condition precedent. 
ness Men’s Assur. Co. ( ) 
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§ 255. —— MATERIALITY. 

255—Representation in answer to question made part of policy is material, especially where 
policy is issued without medical examination. State Bank &. Trust Co. v. Connecticut 
General Life Ins. Co. (Conn.) 

255—-False answer in application for life insurance is material, if insurer, acting reasonably 
in accordance with usual practice, would not have accepted application if substantial 
truth had been stated. Etter v. National Life & Accident Ins. Co, (Ky.) 

§ 256. ——- EFFECT OF MISREPRESENTATION. 

(1). In general. 

256(1)—False and material answer in application will avoid life policy. Etter v. National 

Life & Accident Ins. Co. (Ky.) ........ 
(2). Knowledge and intent of applicant. 

256(2)—Material representations, when relied on and untrue and known to be untrue, in- 
validate policy without design to defraud. State Bank & Trust Co. v. Connecticut Gen- 
eral Life Ins, Co. (Conn.) ..... 

256(2)—Answers in application making them representations, to avoid policy must be material 
and intentionally false. Kuhns et al v. New York Life Ins. Co. (Pa.) 

256(2)—Applicant’s good faith and full, direct, and honest answers to questions in application, 
was sufficient where policy was not expressly avoided for false representations. False 
representations in application, not amounting to warranties, to avoid policy, must be 
knowingly made with intent to deceive. Avoidance of policy for misrepresentations is 
based on fraud. Campbell v. Business Men’s Assur. Co. (U. S.) 

$ 257. CONCEALMENT. 

§ 258. —— IN GENERAL. 

258—Applicant must disclose serious changes in physical condition, arising after application, 
but before delivery of policy, and deliberate failure would constitute traud, avoiding pol- 
icy. Statements in application concerning health, true when made, did not become false 
by subsequent developments, unless reaffirmed before delivery of policy. Insured’s 
failure to tell agent on delivery of policy of visits to physician after application did not 
avoid policy. Armand v. Metropolitan Life Ins. Co. WN. Y.) 

258—Applicant’s failure to disclose facts not asked about will not 
Men’s Assur. Co. of America y. Campbell. (U. S.) 

§ 263. WARRANTIES. 

§ 266. WARRANTIES AS PART OF CONTRACT. 

266—-Application not attached to life policy is not part of contract and statements therein are 
not warranties avoiding risk. National Life & Accident Ins. Co. of Tennessee v. Sneed. 


7. —— FULFILLMENT OR BREACH. 

Answers to questions in application, so far as responsive, constituted ‘Promissory far- 
ranties,” requiring literal compliance therewith. Answer to question in application for 
burglary insurance respecting watchman held ‘Promissory warranty” only to extent of 
affirmative answer, but not as to number of watchmen. Statement in application for 
burglary insurance that two watchmen would be maintained held part of contract re- 


quired to be substantially performed. Norwich Union Indemnity Co. v. H. Kobacker & 
Sons Co. (U. S.) . 


(B) MATTERS RELATING 

§ 273. SEAWORTHINESS OF VESSEL. : 

273—Recovery on fire policy held not precluded for vessel’s unseaworthiness, though gasoline 
can was kept with coal oil. Skanski v. Globe & Rutgers Fire Ins. Co. (U. S.) .... ... 

$ 274. DESCRIPTION OF BUILDING IN GENERAL. 

274—Where policy insured brick building, extensions and additions, thereto but of 14 buildings 
insured only 1 was brick there was material misrepresentation of risk. Colin et al v. 
Hamilton Fire Ins. Co. y 


(nN. x. 

$ 277. CONDITION OF BUILDING. : ; 

277—Fire insurer, setting up defense of breach of warranty that premises were in course of 
construction, need only show warranty was not strictly or literally true. Where con- 
struction work had completely ceased several months before fire policies were obtained, 
premises were not then “in course of construction” as warranted. Goldstein v. National 
Liberty Ins. Co. of America et al (N. Y.) 

§ 281. AMOUNT OR VALUE. , 5 e oe 

281—Fraud as to value and ownership of contents invalidated insurance on building, under 
se policy, concerning which there was no fraud. Kronenberg v. American Ins. Co. 
(Ky.) sa bis Rik: Brie aickein hace iaiia Race ae cht 

$ 282. TITLE OR INTEREST OF INSURED. 

(2). Character of title or interest in general. 

282(2)—Equitable title is sufficient to comply with unconditional ownership requirement. 
Runyon v. tna Casualty & Surety Co. (K 

282(2)—Violation of clause that policy should be void, if insured building was on ground 


not owned by insured, resulted in avoiding policy. Mortallaro v. Hartford Fi Ins. 
Co. of Hartford, Conn. (La.) cre ores ae 


(5). 
282(5)—Rights of husband in homestead, composed wholly or partly of wife’s separate prop- 
erty, are same as when homestead is composed entirely of community property. Husband, 
taking out fire insurance on homestead, had “Unconditional and sole ownership,” notwith- 


standing part of purchase price was paid from wife’s separate funds. Hoyle et al v. Re- 
puumc Ine. Co. Cree.) .:....> 


282(5)—That husband had conveyed his interest to wife, insured, in fraud of creditors did 
not make insured’s title other than sole and unconditional, within fire policy; “void.” 
Insured’s failure to inform insurer husband’s conveyance to her was without consideration 
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was not fraudulent concealment of lack of unconditional ownership. National Union 
Fire ~ Co. v. Short et al. Ss. 


(12). Building or leased land. 
282(12)—Lessee erecting building cannot recover for loss by fire under policy requiring 


uildings covered to be in ground owned by insured in fee simple. Buhlinger v. United 
7rd s Ins. Co. (Mo.) 


(14). Entire or several contracts. 
282(14)—-Fraud as to value and ownership of contents invalidated insurance of building under 
i policy concerning which there was no fraud. Kronenberg v. American Ins, 


282(14) Provision avoiding entire policy if building insured was on ground not owned in 


fee simple held not severable so as to permit recovery for chattels. Kaufman v. Henry 
Clay Fire Ins. Co. (QOhio.) 


$ 288. OTHER INSURANCE. 
(1). In general. 
288(1)—Additional insurance to avoid policy must be enforceable. Cornett v. Farmers’ Mut. 
Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (la.) ... 


(C) MATTERS RELATING TO PERSON INSURED. 


§ 291. a AND PHYSICAL CONDITION, 
(1). In general. 

291(1)—Representations that applicant had not been in hospital or been ill or consulted phy- 
sician held not substantially true, where he had undergone treatment for ureteral cal- 
culus. State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn.) 4 

291(1)—Failure of insured to disclose in application for health policy dysentery suffered sev- 
eral years previous held not fraudulent, where insured had apparently recovered and 
there was no direct question bearing thereon in application. Massachusetts Protective 
Ass’n. Inc. v. Ferguson et ux. (La.) 

291(1)—Good faith failure of application to disclose existence of artificial foot, not contribut- 
ing to accident, held not to render accident policy void. Clark v. Commercial Casualty 
Ins. Co. (W. Va.) 

(3). Knowledge and intent of applicant. 

291(3)—-Insured’s denial in application that he had had syphilis held not to relieve insurer 
of liability under life policy. Brennan v. National Life & Accident Ins. Co. Inc. of 
Nashville, Tenn. (La.) 

291(3)—Denial of certain disease in health insurance application held not ‘“‘Misrepresenta‘i ion,” 
when applicant honestly believes statement and intends no deception. Brown v. Inter- 
State Business Men’s Acc. Ass’n. of Des Moines, Iowa. (N 

291(3)—That insured actually had heart or kidney disease constituted ‘defense to ‘policy, though 
misrepresentation to contrary was innocently made. Malchak v. Metropolitan Life Ins. 
Co (M. Yo) 

§ 292. MEDICAL ATTENDANCE. 

292—-Representations that applicant had not been in hospital or been ill or consulted physician 
held not substantially true, where he had undergone treatment for ureteral calculus. 
State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn.) ... 

292—Casual questioning and superficial examination by physician is not “‘medical attendance,” 
within application for health insurance. Brown v. Inter-State Business Men’s Acc. 
Ass’n. of Des Moines, Iowa. (N. D.) ; 

292—Consultation of physician for triyial indisposition held not breach of warranty. ‘ Nowak 
v. Brotherhood of American Yeomen (N. Y.) 

292—-Medical treatment within life policy representing no treatment was had must have been 
for substantial _— and not temporary indisposition. Malchak v. Metropolitan Life 
Ins. Co. 

292—Insured’s statement in application for reinstatement that he had not employed physician 
within five years held not to warrant cancellation of policy, though physicians attended 
him several times while he was intoxicated. Applicant for reinstatement of life insurance 
policy need not disclose employment of physicians for slight temporary ailments. Bankers’ 
Life Co. v. Hollister. (U. S.) 

§ 297. HABITS. teas f 

297—General rule is that questions as to use of intoxicating liquor by applicant for insur- 
ance refer to habitual use. Answer “‘no” to question as to extent of use of intoxicants 
by applicant for insurance held not responsive, and question should be considered un- 
answered. Insurance applicant’s answer “no” to question as to extent of use of intox- 
icants was no more than denial of habitual use. Proof of occasional use of beer is insuffi- 
cient to avoid life policy for misrepresentation, notwithstanding answer “no” to question 
as to use of intoxicants. Brennan v. National Life & Accident Ins, Co. Inc. of Nash- 
ville, Tenn. » 

297—Representation of insured as to his temperate habits in application for accident policy, 
where not untrue when made, did not prevent recovery for his subsequent death from 
consuming poisonous “bootleg” whiskey. Zurich General Accident & Liability Ins. Co. Ltd. 
v. Flickinger. (U. S.) 

4 300. PREVIOUS APPLICATION FOR INSURANCE. 

300—Question in application for accident policy whether life, health, or accident company 
ever rejected insured’s application did not require disclosure that life insurance company 
rejected his application for life policy. Rejection of application for life policy is not mater- 
ial as matter of law to assumption of risk in accident and health policy. Answer to ques- 
tion whether life insurance company ever rejected insured’s application held not material 


to risk of accidental death. Business Men’s Assur. Co. of America v. Campbell. (U. S.) 769 
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X. Forfeiture of Policy for Breach of Promissory Warranty, Covenant 


or Condition Subsequent. 
(A) GROUNDS IN GENERAL. 
§ 303. CONTINUING OR PROMISSORY REPRESENTATIONS. 
303—Failure of insured to perform, agreement to continue as regular reader of newspaper 
ume life of accident policy would not avoid policy. Zimmerman vy. Continental Life 


Co. (Cal.) 
$ 300. CONDITIONS SU BSEQUENT. 
CONDITIONS IN GENERAL, 
307—Insured’s performance of agreement to continue as regular reader of newspaper during 


life of accident policy was not condition to recovery. Zimmerman v. Cortinental Life 
Ins. Co. BE aah oe ot cic ahah cece nice wks av ee CGH ES DOR OES Cate ae Bled ots 


308. ——- FULFILLMENT OR BREACH. 
308—Willful or persistent failure to make accurate reports required by floater policies, but 
not occasional, inadvertent errors, defeats insurance. Insured’s reports, based on com- 
utation of values inconsistent with contract, and omitting property of great value, held 


Cau of covenant ee insurance. Atlantic Fruit Co. v. Hamilton Fire Ins. Co. 
of New York. (N. 


§ 309. EFFECT OF BREACH. 
309—Insurer is not liable unless insured proves excuse for failure to reasonably comply with 
terms of policy. Butler Candy Co. v. Springfield Fire & Marine Ins. Co. et al (Pa.).... 
309—Breach of condition increasing risk as to one class of property included in fire insurance 
—< 5 ese forfeiture of entire contract. Jackson v. Grange Mut. Fire Ins. Co. 
a EMD hsp aw is-ofaste alate ctl Uintbla ste’ ane ee REUiaTs ars alent ne SN oe ae ie eee cc eee ee 
§ 310. tan AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
1 n general. 
310(1)—Taking of cidisiemea insurance, under fire policy avoiding policy if additional insur- 
ance was not consented to, automatically terminated insurance. Cornett v. Farmers’ 
Mut. Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge (Ia.) 
(2). Nonpayment of premiums or assessments. 
310(2)—Law forbidding forfeiture or suspension of policy for nonpayment of premium with- 
out notice had no application to mutual company organized under law relating thereto. 
Mutual insurance certificate was ipso facto suspended Fay! expiration of 30 days without 
payment of assessment. Hart v. Farmers Mut. Fire & Lightning Ins. Assn. (Ia.) 
310(2)—Insurer giving premium and forfeiture notices in substantial compliance with statute 
is not liable on policies after grace period. Statutes requiring premium and forfeiture 
notices must be construed in light of object to prevent forfeiture of policy for slight neg- 
ligence. Misstatement of amount of premium due in forfeiture notice held harmless 
typographical error not authorizing recovery on lapsed policy. Notice, mailed November 
29, of forfeiture of policy dated October 28, for nonpayment of premium, held not pre- 
mature. Notice of premium date and intent to forfeit policy after 30 days, subject to 
anti-forfeiture provisions, held sufficient. Sufficiency of notice held immaterial, where in- 
sured made no effort to pay or tender premiums or inquiry concerning policies for over 
three years. Swayze v. Mutual Life Ins. Co. of New York. (U. S.) 
Se: Sti, oe AND ee TO GIVE EFFECT TO FORFEITURE. 
(1). n genera 
311(1)—Lack of assistance by automobile operator as assured in defending action on liability 
policy held defense to action by injured party against insurer. Metropolitan Casualty 
she; Oe; OL ke Ore Wa ee CD oc os ns eb sc casen cnc abe eantuabns 
311(1)—Failure of assured to notify liability insurer of accident does not deprive. person in- 
jured of right of action against insurer; ‘within terms and limits of policy.” Edwards v. 
Pacey & CAsese OA Or ew TO. COED ook ces bi chadiesy deere Dees 
311(1)—Owner of automobile struck by assured’s car cannot recover from liability insurer, 
where assured could not rocever, ering to failure to give notice of accident. Peeler v. 
Untied: States Kisprmrty G0; CNR) oe ca cies le aes poten gah eu eee 
311(1)—One recovering judgment coma insured for injuries stood in shoes of insured and 
— _ by his case when suing on policy. Rushing v. Commerical Casualty Ins. Co. 
(N. 
311(1)—Beneficiary held not entitled to notice of default in payment of premiums, in connec- 
tion with nonforfeiture provisions, under life policy requiring notice to holder. Kelly v. 
New Saeptead Mat. Tite tne So. CRY os. cashing se Sebdata Ake ot 
311(1)—Insurer proceeded against under statute making | insurer directly liable to injured 
party could set up defense that notice of litigation against insured was not given as re- 
yuired by policy. Miller v, Metropolitan Casualty Ins. Co. of New York. (R. I.) 
311(1)—Clause, in policy insuring three parties, rendering policy inapplicable where insured 
voluntarily parted possession, did not work forfeiture where one party parted possession 
without knowledge of others. Pratt et al. v. Hanover Fire Ins. é 
(3). Mortgagees and their assignees. 
311(3)—Without express provision in mortgage clause of fire policy, mortgagor’s failure to 
furnish timely proofs of loss does not affect mortgagee’s rights. Peterson v. Mechanics’ 
, ERROTS EDO sf ME Med os 505 Waders Har heas supe was ome eTe 
311(3)—General language in mutual fire policy avoiding insurance on change of ownership 
did not control against particular clause saving insurance to mortgagee. Buck v. Patrons’ 
Co-op. Fire Ins. Co. (Smith, Intervener) (Minn.) ............ 52 0s0cece coecennssecens 
311(3)—Warranty in fire policies that premises were under construction held binding on 
mortgagee. Goldstein v. National Li erty Ins. Co. of America et al (N. Y.).......... 
311(3)—Mortgagee to whom loss, if any, is payable as interest might appear,. subject to all 


conditions of policy, stands or falls on case of.party suing for insurance. Gridley v. 
Home Ins. Co. (N,. Y.) 
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311(3)—-Standard mortgage clause in fire policy operates as separate insurance of mortgagee’s 
interest. Wayne Nat. Bank v. National Bank of Lagrange. (N. C.) 

311(3)—Mortgage clause creates new contract between insurer and mortgagee whereby 
mortgagee is recognized as distinct party as long in interest. Mortgagee, failing to pay 
delinquent assessment as required by standard mortgage clause on default of mortgagor 
lost protection afforded and policy was suspended. Bank of Ipswich v. Harding County 
Farmers Mutual Fire & Marine Ins. Co. (S. D.) 

311(3)—Mortgagee’s rights under fire policy were not affected because 
interest to wife, the insured, in fraud, of creditors. National Union Fire Ins, Co 
Short et al. (U. S.) 

(B) MATTERS RELATING TO PROPPRTY OR INTEREST INSURED. 

§ 313. SAILING, VOYAGE, AND NAVIGATION OF VESSEL. 

313—Tug having no mate held to have violated statute releasing insurer of cargo lost on 


sinking of scow from liability. Morrison Mill Co. v. Hartford Fire Ins. Co. of Hartford, 
Con 


(2). Clear space clause. } s , 
317(2)—Violation of “clear space’ clause in fire policy prevents recovery, unless insurer 


waived clause. Globe & Rutgers Fire Ins. Co. v. Blue Ridge Lumber Co. (Ohio) 
§ 319. CHANGE IN USE OF BUILDING. 
(1). In general. ‘ ’ ; 
319(1)—Operation of still by tenant without knowledge of owner did not avoid fire policy or 
ground of increased hazard on change of occupancy. Fayle v. Camden Fire Ins. Ass’n. 
(Mont.) Saled pulokaaes Wich wave adhe Sikes x wemanee 
319(1)—Manufacture of liquor in house insured, while “occupied only for dwelling house 
purposes,”’ did not avoid policy, unless manufacturing was one of principal uses of house. 
Owners renting insured eae held not chargeable with manufacture of liquor in house 


by tenant of which manufacture they had no knowledge. Ragley et al v. Northwestern 
Nat. Ins. Co. (Wash.) 


§ 322. CHANGE IN OCCUPANCY OF BUILDING. 
322—-Increased hazard by reason of change in occupancy to avoid fire policy must have oc- 


curred at time of change with knowledge of 
Ass’n. (Mont.) 


§ 327. 'REMOVAL OF GOODS. 

327—Appellate court’s ruling that failure to tender unearned premium estopped insurer from 
Claiming removal of property voided policy held not in conflict with supreme court de 
cisions, Appellate court’s rulings requiring insurer to prove tender of unearned premium 
to avoid policy and permitting proof of waiver of defense without pleading held not in 
conflict with supreme court decisions. State ex rel Northwestern Nat. Ins. Co. 
Trimble et al. (Mo.) 

327—-Recovery cannot be had under fire policy insuring goods at certain place if goods are 
moved elsewhere without insurer’s consent. Condition in fire policy against removal of 
insured goods to new location may be waived by insurer. Insurer, not shown to have re- 
ceived notice of removal of household goods insured held, as matter of law, not liable 
for locs at new location. Henslin et ux. v. United States Fire Ins. Co. (Wash.) 

§ 328. CHANGE OF TITLE OR INTEREST. 

(1). Nature and effect of condition. 

328(1)—Provision that change in assured’s title invalidates fire policy held inapplicable to 
land on which insured house and barn were not located. Kerns v. Great American Ins. 
Co. of New York. (Mo.) 349 

(2). What constitutes change of title or interest in general. 

328(2)—Suit by husband’s trustee to set aside deed from husband to insured was not change 

of interest within fire policy. National Union Fire Ins, Co. v. Short et al. (U. S.) 
Contract for sale. 
328(5)—Owner’s sale of dog on condition that insurance policy could be transferred pre- 


cluded recovery under policy requiring unconditional and sole ownership. Hartford Live 
Stock Ins. Co. v. Carlisle (Tex.) 


(7). Defeasible conveyance. 
328(7)—Evidence sustained finding that execution of deed and acceptance of lease constituted 
equitable mortgage as regards recovery under fire policy; owner executing deed and ac- 
cepting lease constituting equitable mortgage did not cease to be owner so as to ter- 
minate fire policy. Republic Mut. Fire Ins. Co. v. Johnson (Kans.) 
(11.) Devolution of property by death of insured. 
328(11)—Change of title to premises conveyed by mother to son by deed to be delivered after 
mother’s death occurred on mother’s death, within exception avoiding fire polic 


( y for change 
of interest other than death of insured. Gridley et al v. Home Ins. Co. (N. Y.) ..... 
$§ 330. INCUMBRANCES. 


(1). In general. 
330(1)—Clause in fire policy concerning chattel mortgages being reasonable, insurer could 
stand thereon where not estopped. That insured was unable to read was immaterial 
where he did not claim misrepresentation regarding provisions referring to chattel mort- 
gages. Dresher v. London & Lancashire Ins. Co. (Wash.) 
(3). Renewal or change in form of incumbrance. 
330(3)—-Execution of mortgage exceeding that theretofore incumbering property was prima 
facie violation of condition of policy and invalidated it. Fire policy was voided by exe- 
some - subsequent mortgage contrary to policy. Hart v. Henke Mut. Ins. Assn. of 
owa (lIa.) : 
330(3)—Where insured executed new mortgage without insurer’s knowledge, using proceeds 


to pay first mortgage on property when fire policy was issued, policy was voided. Dresher 
v. London & Lancashire Ins. Co. (Wash.) 
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$§ 333. SPECIAL CAUSES INCREASING RISK. 
(1). In general. . ? 
333(1)—Temporary increase of hazard coming to end without loss does not avoid policy. 
Fayle v. Camden Fire Ins. Ass’n. (Mont.) 
$ 335. KEEPING BOOKS, PAPERS AN 
(3.) Keeping books of account. i 
335(3)—If single sheet furnished accurate information from which loss could be determined, 
it would authorize recovery under burglary — requiring keeping of books and accounts. 
Single sheet failing to disclose property on hand held insufficient as “books and accounts” 
required to be kept by burglary policy. Insured’s oral testimony could not take place 
of books required to be kept th burglary policy. Burglary policy provision relieving 
insurer from liability if assured fails to keep accurate accounts, held reasonable, and 
tallare. to comply therewith precluded recovery. Mandelthord v. Union Indemnity Co. 
io. 
(5). Entire or severable contracts. » 
335(5)—Insured cannot be denied recovery for loss of storehouse and dwelling, because of 
failure to keep books or inventory. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
§ 336. ADDITIONAL INSURANCE. 
(1). In general. : ; 
336(1)—“‘Additional” insurance avoiding fire policy, if not consented to, held intended to 
apply to insurance subsequently taken. Additional insurance to avoid policy must be en- 
forceable. Additional insurer’s attitude, in treating additional insurance as void on dis- 
covering prior policy, must be based on sound reason, not subterfuge to adjust loss at 
low price. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining Coun- 
ties, Ft. Dodge. (Ia.) . : prtneee 
336(1)—Condition against other insurance covering loss is broken when new policy is issued, 
regardless of validity of new policy. Suetterlein v. Northern Ins. Co. of New York. 
CMe Tee. Seeds 
(2). Knowledge and consent of insured. ; : § 
336(2)—Provision prohibiting other insurance is not violated by insurance issued without 
owner’s knowledge or consent. Younse et al. v. Queen Ins. Co. of America. (La.) 
(: Identity of property or interest. ; ; : 
336(3)—Provision as to other insurance held not violated by policy not purporting to describe 
same property. Younse et al. v. Queen Ins. Co. of America. ae: 
336(3)—Condition against “‘other insurance’”’ does not cover policy wholly separate from cover- 
age of first policy. Fire policy on automobile in name of wife not owning interest in 
automobile held ‘other insurance,’”’ avoiding prior policy by conditional seller in name of 
bastard, though wife’s policy was void. Suetterlein v. Northern Ins. Co. of New York. 
ae . e- eee 
(E) NONPAYMENT OF PREMIUMS OR ASSESSMENTS. 
§ 349. DEFAULT AS GROUND OF FORFEITURE IN GENERAL. 
(1). In general. 
349(1)—On failure to pay quarterly premium on due date as recognized by insured, policy 
lapsed, precluding recovery for death subsequently occurring. National Equity Life Ins. 
Co. v. Bourland (Ark.) 
349(1)—Assured cannot be denied benefits for nonpayment of premiums, where insurer at time 
they became due was indebted to him for sick benefits; sick benefits can be denied for 
nonpayment of premiums only when sickness begins or occurs within period of non- 
payment. Olezene v. Eagle Life Ins. Co. Inc. (a.) 
349(1)—Insurance policy is “contract,” binding on both assured and insurer; assured cannot 
recover indemnity under insurance policy except under terms thereof; assured, injured 
at time there was two weeks’ premium due on policy, could not recover thereon. Singer v. 
Latin American Ins. Co. (La.) Rit be ees 
349(1)—Provisions for lapse of accident and sickness policy on nonpayment of premiums are 
binding absent proof of waiver. Brennan v. Eastern Casualty Ins. Co. (Me.) 
349(1)—Insured failing to pay assessment under county mutual insurance policy within time 
stated in notice, policy was suspended. Bank of Ipswich v. Harding County Farmers 
Mutual Fire & Marine Ins. Co. | | a a eS ces $, See er 
349(1)—Where insured died prior to expiration of 15 days’ grace allowed after due date 
of premium extension note, and balance of premium represented by worthless check had 
been paid by ciying another check, policy was in force. Lincoln Nat. Life Ins. Co. 


v. Bastian (U. S 
349(1)—Time of payment of 
Life Ins. Co. v. Owen ( 
349(1)—Nonpayment of premium within grace extension period of life policy generally brings 
policy to an end. Home Beneficial Ass’n. v. Clark. (Va.) : 
Premiums payable in installments. 
349(2)—Quarterly premium life policy held not susceptible of construction extending credit 
for last three quarterly premiums during first year to date of first quarterly premium 
in second year. Provision of quarterly premium life policy for deduction of unpaid pre 
miums during policy year held not to entitle beneficiary to recover on policy lapsed after’ 
31 days of due date. Provision of quarterly premium life policy that initial premium 
payment maintains policy in force for period of three months from date of issue does 
not maintain policy in force for current year when subsequent quarterly premiums for 
such year are’ not paid; “‘as set forth below.” Exception in provision that payment of 
quarterly premium shall not maintain policy in force beyond due date of next premium 
not to maintain policy in force for current year after default in payment of premium 
beyond grace period. Clause of quarterly premium life insurance policy as to payment 
of premiums for 15 years, or “until prior death of insured,” held not to avoid lapse of 


policy for default of premium payments. Serabian v. Metropolitan Life Ins. Co. (Mo.) 675° 
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(3). Nonpayment of note given for premium. 
349(3)—When agent took note for premium and company issued policy, there was novation, 


agent becoming debtor, and policy was valid, though note was not paid. Brumfield v. 
Louisiana Mut. Renev. Ass’n. (La.) 


§ 351. WHAT LAW GOVERNS. 

351—Physician’s properly identified records of examination and treatment of patients are 
admissible as to all matters pro pete included. Adler v. New York Life Ins. Co. (U. S.) 

§ 356. EXTENSION OF TIME FOR PAYMENT. 

Gy 332. IN GENERAL, 

357—Period of grace for payment of monthly premium on sickness and accident policy in force 
three consecutive months cannot be claimed — lapse in any of three preceding months. 
Brennan v. Eastern Casualty Ins. Co. 

357—Giving notice that record would be held open until December 31 on suspended policy 
was not extention of time for delinquent premium. Bank of Ipswich v. Harding County 
Farmers Mutual Fire & Marine Ins. Co. (S. D.) 

357—Admission by insurer of receipt and retention of premiums held not to entitle insured in 
default to grace, in view of contrary stipulation in extension agreement. Pilot Life 
Ins. Co. v. Owen (U. S.) 

$ 359. SUFFICIENCY OF PAYMENT OR TENDER TO PREVENT FORFEITURE. 

$ 360. —— IN GENERAL. 

(3). Application of dividends or credits to prevent forfeiture. 

360(3)—Assured cannot be denied benefits for nonpayment of premiums, where insurer at 
time they became due was indebted to him for sick benefits; sick benefits can be denied 
for nonpayment of premiums only when sickness begins or occurs within period of non- 
payment. Olezene v. Eagle Life Ins. Co. Inc. (La.) 

360(3)—Insurer could not suspend policy for non-payment of assessment in less amount than 
amount due insured for previous loss. Neubert v. Evangelical Mut. Ins. Co. (S. D.) 

360(3)—-Agreement by insurer’s assistant superintendent to deduct premium from amount 
due insured as beneficiary of another paler and continue policy in force held within 
superintendent’s "7 be relied on by insured. Home Beneficial 
Ass’n. v. Clark. 

4 Pesutat by check, draft or order. 

360(4)—Insured who leaves with paymaster sufficient sum for premium installments may rely 
on paymaster’s making proper deductions and remittance under paymaster’s order. Life 
policy with premiums payable under paymaster’s order, making paymaster’s deduction 
from wages at insured’s risk, lapsed where full wages were paid insured. Award of addi- 
tional wages after employee's eath held not subject to deductions for premiums to re- 
— se | policy payable from employee’s wages. Stewart v. Continental Casualty 

° (Ky. 

360(4)—Under provision for payment of. premiums by order on paymaster, insured performed 
duty by leaving sufficient amount in hands of employer to meet premium installments. In- 
surer failing to make demand for payment of premium as required held estopped from 
setting up forfeiture for nonpayment of premiums. Paymaster to whom insured gave 
order to deduct premiums from wages held not agent of insured to pay premiums and 
keep policy in force. Leverett v. Saaeennnees Casualty Co. (Mich.) 

§ 362. EXCUSES FOR NONPAYMEN 


. 935 


362—Insured actively conducting business vineie month of death held not rey disabled,” 
14 


excusing default in payment of premium. Pilot Life Ins. Co. v. Owen (U. 
§ 363. RIGHTS OF INSURED AFTER DEFAULT. 


§ 365. — REINSTATEMENT. 
(1). In general. 

565(1)—As respects revival by paying premiums in arrears, insured held “in arrears” only 
for four weeks’ grace period after failure to pay premiums. Additional insurance rider 
held effective at insured’s death, where amount misapplied to premiums after grace per- 
iod and before revival without rider was sufficient to pay rider premiums. Watson v. 
Commonwealth Life & Accident Ins. Co. (Mo.) .. 

365(1)—Policy may be reinstated by new contract between parties, ‘Schmitt v. Massachusetts 
Protective Ass’n. Inc. (U. S.) 


365(1)—Application for reinstatement of policy must be liberally construed in insured’s fa- 
vor. Bankers’ Life Co. v. Hollister. (U. S.) 


(2). Condition of reinstatement. 
365(2)—Answers to questions propounded in soqtation for reinstatement of life insurance 
policy regarding insured’s health, etc., are deemed representations, absent fraud. False 
statement regarding insured’s health in application for reinstatement of life ey did not 


vitiate policy where it was not fraudulent or material. Carroll v. Mutual Life Ins. Co. 
of New York. (La.) 

365(2)—Insurer’s demand, complied with by insurer for payment of past-due premiums and 
aon “— held to reinstate policy. Schmitt v. Massachusetts Protective Ass’n. 
ne 

$ 366. ELECTION BETWEEN RIGHTS. 

366—Insured, not filing request as required, held not entitled to have cash value applied as 
payment on account of premium. Pilot Life Ins. Co. v. Owen (U. S.) 

§ 367. INSURANCE FOR LIMITED TERM OR AMOUNT. 

(1). In general. 

367(1)—Under provision for exercising certain options if policy lapses, “provided there be no 
indebtedness hereon,” insured held entitled to exercise option for extended term insurance, 
notwithstanding existence of loan against policy. Insured held not without right to de- 
mand continued insurance on lapse of policy, under terms thereof, because of previous 
outstanding policy. Williams v. Metropolitan Life Ins. Co. (Tenn.) 
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(2). Amount available to purchase extended insurance. 
367(2)—-Cash surrender value remaining after deduction of sum owing by insured to in- 
surer is basis on which amount of extended insurance should be calculated. Pilot Life 
Tees, Tle ee NS A ves ds ee toe anesseunesaenaies 
(3). Period for which insurance will be extended. 
367 (3)— Date specified in policy for paying premiums, not date of actual payment of first 
premium, fixed date from which automatic term insurance ran. Pladwell v. a 
) a GE AS Te ee eee tr er rer Ser rt et ee te Bey 
369. SURRENDER VALUE. 
369—-Life policy having no surrender value before change of beneficiary, because premium 
note exceeded surrender value, had no surrender value thereafter, where removal note was 
given. Renewal of note for life policy premium did not give policy surrender value, note 
not being payment. Life insurer did not waive right to offset amount of premium note 


against surrender value by accepting renewal note from insolvent corporation. Union 
Gont,. Eide Bans: CBD ad a eS ES esi SSE ee ORR a wee TR 


XI. Estoppel, Waiver or Agreements Affecting Right to Avoid or 
Forfeit Policy. 


§ 371. APPLICATION OF DOCTRINES OF ESTOPPEL AND WAIVER. 
371—Law of waiver and estoppel cannot be abolished by contract. Waiver, to bind insurer, 
must operate by way of estoppel, or amount to promise supported by valuable consider- 
ation. Great American Ins. Co. v. Dover et al. (Ala.) 
Letter by insurer offering extensions to induce continuance of policy, ‘written when there 
a as = default, held not “waiver” of forfeiture. Walker et al. v. Pacific Mut. Life 
RS Ritts Cen ay Lisa iia a. setae cia Oh: CARE SAO Bal edits PER ees Owe ee 
§ 372. WHAT CONDITIONS MAY BE WAIVED. 


372—Accident policy issued to person over 60 years of age in violation of policy was not 
void ab inito. Western Casualty Co, v. Aarons. (Colo.) ...........0........- 


372.—Provision avoiding fire policy for additional, prior or subsequent insurance was for 
benefit of insurer and could have been waived. Cornett v. Farmers’ Mut. Fire Ins. 
Ass'n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) ...... 


372—Provisions regarding insured’s age may be waived. Leverett v. 
> 2: PUD: EL Ricku ane eRe eu eee eee ee eRe ae re ete ay ET Cok oteautes 


-Provision for forfeiture or suspension for nonpayment of premiums when due is for 
oe of insurance company, and may be waived. Home Ins. Co. of New York v. 
Puckett. (Tex.) 


§ 373. LIABILITY OF INSURER TO ESTOPPEL BY ‘ACTS, CONDUCT OR STATE- 
MENT OF OFFICERS OR AGENT 
(1). In general. 


373(1)—Physician’s records of examination and treatment of insured held sufficiently 


identified to be admissible in suit to cancel life policy. Alder v. New York Life Ins. 
Lo. (U. S.) 


§ 374. POWERS OF OFFICERS OR AGENTS RESPECTING WAIVER. 
§ 375. —— IN GENERAL. 


(1). In general. 


375(1)—Written appointment authorizing agent to receive proposals for insurance and receive 


premiums, etc., did not authorize agent to waive requirements of policy. Bloom v. New 
Brunswick Fire Ins. Co. (Mass.) 
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375(1)—-Under statutes and under authority given ‘local agent was alter ego of fire insurer 
se loss payable clause. Greenwood Market v. Insurance Co. of North America 


(2). Nature of Agency. 

375(2)- Agent authorized to write fire policies can bind insurer by waiver of warranties for 
insurer’s benefit, As respects waiver “To write insurance” means to make insurance con- 
tracts, accept risks, and collect premiums. Agent empowered to receive proposals for 
fire insurance and premiums, countersign and issue policies, held general agent as re- 
spects waiyer. Yorkshire Ins. Co. Limited v. Gazis. (Ala.) ....0 0.5... ccccccceceecse 

375(2)—Insurer under holdup policy cannot defend on other ground, ‘its adjuster before suit 
admitted liability on one item but denying it on others as not within policy. Cohen v. 
London Guarantee & Accident Co. Ltd. (Mich.) ine aa 

§ 376. EFFECT OF PROVISIONS OF POLICY. 

(1). In general. 

376(1)—Despite policy provisions, where agent inspected wheat and wrote policy, insurer 
was estopped from claiming that insured’s statement as to wheat was false. 
Wise: 2 Beare A Re Gs I CIE os oa haraenca cate Ckcade ads Ob obec duces 

§ 377. KNOWLEDGE OR NOTICE OF FACTS IN GENERAL. 

(1.) Necessity of knowledge of breach. 
377(1)—That insurer, exercising diligence might have discovered falsity of representations 


regarding risk did not relieve insured from consequences of misrepresentation, Colin 
deh, lw, lear Oe as es I ad oS cia ce pin dential sleet Gcalvra@e Wen Buc 


. What constitutes knowledge of notice in general. : : 
377(2)—Record of subsequent mortgage on insured property was not constructive notice to 


insurer, as respected waiver of policy provision. art v. Home Mut. Ins. Assn. of Iowa 
oS Peer 


§ 578. KNOWLEDGE OF OR NOTICE TO OFFICERS OR AGENTS. 
(1). In general. 


378(1)—Matters relating to property or risk, defects in title, or additional insurance, if 
known to insurer, are waived as defense, That fire policy was written before additional 
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insurance, where known to insurer's agent, would not prevent waiver of provision against 
additional insurance. Yorkshire Ins. Co. Limited v. Gazis. (Ala.) 

378(1)—Knowledge by officer or agent of insurer of information affecting risk or breach of 
condition or false statements is imputable to insurer, though knowledge is not in fact com- 
municated to insurer.» Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Ad- 
joining Counties, Ft. Dodge. (la.) 

378(1)—Insurance company is bound by knowledge of agent within scope of authority not- 
withstanding contract provision in application or policy. Hartford Fire Ins. 
Clark et al. (Miss.) 

378(1)—Knowledge of agent, after fire policy becomes effective, of insured’s breach, will not 
be imputed to insurer as basis of waiver. Agent’s knowledge, when countersigning and 
delivering fire policy, that insured handled explosives, in violation of policy conditions, 
constituted waiver, and precluded insurer from denying loss. Midkiff et al v. North 
Carolina Home Ins. Co. (N. C.) 

378(1)—Agents’ knowledge, after fire policy became effective, that insured handled explosives, 
in violation of conditions, was not waiver of conditions. Issuance of fire policy by 
agents with knowledge that hardware men of county generally handle explosives, held not 
rn of conditions against explosives. Midkiff et al. v. Dixie Fire Ins. Co. et al 
Cm .©) 

378(1)—Insurance company is bound by knowledge of its agent as to applicant’s 
physical condition. Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.) 

$78(1)—Insurer’s agent’s knowledge of mortgage on insured property cannot estop insurer 
from relying on clause concerning ee where property was subsequently mortgaged 
to different party. Dresher v. London & Lancashire Ins. Co. (Was 

(3). Nature of agency and authority of agent. 

378(3)—Rule imputing agent’s knowledge of information affecting risk or breach of condition 
or false statement to insurer held applicable to general and soliciting agent. Cornett v. 
Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining Counties, Ft. Dodge (Ia.). 

378(3)—Ordinarily knowledge acquired by insurer’s soliciting agent in course of employment 
is imputed to insurer. Hartford Fire Ins. Co. v. Clark et al. (Miss.) ; 

(4). Capacity in which knowledge is acquired. 

378(4)—Insurer’s receipt of premiums after knowledge of agent as to increased incumbrance, 
not shown to have been received within scope of authority was not waiver. 
Home Mut. Ins. Assn. of Iowa 


a.) "10 
§ 379. INSERTION OF FALSE ANSWERS IN APPLICATION BY AGENT OR UN- 


DER HIS DIRECTION. 
. In general. 

379(1)—Insurer held chargeable with knowledge of additional insurance disclosed to solicit- 
ing agent inserting false answer in application, and thereby waived provision avoiding 
policy for additional insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster 
and Adjoining Counties, Ft. Dodge. (Ia.) 

379(1)—Insured is justified in relying on soliciting agent’s advice and assistance in preparing 
application, Bockes v. Union Mut. Casualty Co. (Ia.) 

379(1)—False settlements inserted by insurer’s agent without knowledge or consent ‘of insured 
are not available to insurer, in absence of collusion. Metropolitan Life Ins. Co. v. 
Trunick’s Adm’r. (Ky.) 

379(1)—Automobile owner orally applying for theft insurance held not to have obtained by 
misrepresentation policy which eaeeeny stated cost and place of storage. Beene v. 
Southern Casualty Co. (La.) 7 

379(1)—Insurer cannot escape liability on ground of insured’s fraud and misrepresentation 
in description if insurer’s agents were responsible for misdescription. American Indem- 
nity Co. v. Baldwin Motor Co. (Tex.) 

379(1)—lInsured held charged with knowledge of burglary policy provisions, even if not read, 
and regardless of by whom answers supplied. Mistake of insurer’s agent, assuming to 
answer questions in application for burglary policy, respecting future conduct of in- 

sured, did not alter policy. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. 
Se 


(U. 
. Life and accident insurance. 

379(4)—Agent having knowledge of insured’s pregnancy when securing application but an- 
swering question in negative for insured, insurer was bound by agent’s knowledge. Old 
American Ins. Co. v. Wiggins. (Ark.) 

379(4)—Policy cannot be avoided by false warranties where insurer’s agent inserted false 
answers, and insured was fraudulently deceived as to contents of application. National 
Life & Accident Ins. Co. of Tennessee v. Sneed. (Ga.) 

379(4)—Insurer cannot complain that its medical examiner who knew of any previous treat- 
ment of insured, merely wrote down “none” though insured’s answer had added “except 
that you know.” Kuhns et al v. New York Life Ins. Co. (Pa.) 

379(4)—Insurer, having different rates for different occupations, cannot challenge classification 
made by agent with full knowledge of insured’s occupation. Dolan v. Continental Casualty 
Co. (Ore.) 

379(4)—Misrepresentation in application for policy prepared by agent, whose authority was 
not limited by application, held no defense to policy since agent was acting for insurer. 
meee v. Business Men’s Assur. Co. (U. S.) 

(6). Effect of limitations on powers of agent. 

379(6)—Insurer could avoid life policy misrepresentations in application which limited 
authority of agent and contained certificate of insured that statements therein were true, 
though agent knew of their falsity. Mutual Life Ins. Co. of New York v. Lambert 
et al. (U. S.) 

G. Agency for insurer or insured. 
379(7)—Agent willfully inserting false answer to material question in preparing application 
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held agent of insurer, not of applicant. National Life & Accident Ins. Co. of Tennessee v. 
Sneed. (Ga.) 

§ 380. FRAUDU LENT OR COLLUSIVE ACTS OF AGENT. 

380—Insurance agent’s knowledge of facts omitted from application” for life policy is not 
principal’s knowledge when agent none of and participates in actual fraud in prin- 
ciple. Adler v. New York Life Ins. 4 i 

$ 381. FORM AND REQUISITES OF CxPRESS WAIVER. 

# 384. WAIVER IN WRITING. 

384—Local agent, empowered to attach forms for protection of mortgages, in agreeing to do 
so did not violate policy provisions. Greenwood Market v. Insurance Co. of North 
America (U. S.) 


§ 388. —— IMPLIED WAIVER IN GENERAL. 
(3). Acts and conduct of insurer or agents in general. 
388(3)—Forfeiture of policies for failure of insured’s reports to enumerate specific and gen- 
eral-insurance held = by reception thereof without objection. Atlantic Fruit Co. v. 
Hamilton Fire Ins. Co. of New York. (N. Y.) 
(4). Custom and course of dealing as to payment of premiums. 
Se cannot be forfeited for past-due premiums at insured’s death which reasonably 
culd have been accepted in accordance with insurer’s custom. Carolina Life Ins. Co. 
. Moultrie. (Ga.) 
(5). Guaranty and indemnity insurance. 
388(5)—Statement to insured that his unwillingness to attend trial was violation of policy 
held not disclaimer of insurer’s duty to defend or notice of intention not to waive de- 
fense. Insurer, having undertaken to represent insured in actions covered by policy, 
is bound to continue representation until notice to contrary. Automobile insurer assert- 
breach of condition only after unfavorable termination of suits estopped to disclaim 
ing bred Daly v. Employers Liability Assurance Corp. (Mass.) 
388(5)—Insurer against liability should notify assured promptly of intention to ‘withdraw 
for assured’s failure to deliver over petition. Insurer which failed to have default 
judgment set aside, or inform assured of its withdrawal, could not avoid liability policy 
“aT of assured’s failure to immediately deliver over petition. Ornellas v. Moynihan. 


388(5)— Liability insurer, undertaking defense of action against insured, knowing of in- 
sured’s violition of policy condition subsequent, waives benefit of such condition. As 
respects waiver by defense of action, statements as_to chauffeur’s age held insufficient 
to put liability insurer on notice. S & E Motor Hire Corp. v. New York Indemnity 
Co. (N. Y.) 

388(5)—Insurer, under indemnity ‘contract engaging in defense, was estopped from there- 
a ons insured violated wrseund of policy. Malley v. American Indemnity 
orp (Pa.) 

388 (5)—Indemnity insurer defending ‘case after giving notice that it did not waive policy 
requirement of prompt notice of accident was not estopped to deny liability on that 
ground. Commercial Casualty Ins. Co. v. Fruin Colnon Contracting Co. (U. 


§ 389. ISSUANCE AND DELIVERY OF POLICY WITHOUT OBJECTION. 
(1). Breaches existing at time of issuance or delivery in general. 
389(1)—Insurer issuing policy on application containing evasive answers to questions con- 
cerning insured’s health could . have policy canceled after insured’s death. Fisher 
v. Missouri State Life Ins. Co. (F 
389(1)—Insurer, knowing of cemtiion eek policy at its inception, waives condition by 


receiving premium and issuing policy. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of 
Webster and Adjoining Counties, Ft. Dodge (Ia.) 
389(1)—Warranty that automobile was usually kept at H. was waived 
icy knowing car was in storage at S. Beene v. Southern Casualty 
389(1)—Where agency, knowing of installation of plaining mill near aa through inad- 
vertance issued fire policy containing clear space warrant 
avoid policy. Harper v. Firemans Fund Ins. Co. (Wash. 
(2). Conditions as to title. 
389(2)—Insurer could not avoid fire policy on ground of outstanding security title, in third 
party, where policy contained “loss Payable’ clause in favor of such party. Fire- 
men’s Ins. Co. v. Brooks et al (U. S.) 
(4). Condition as to other insurance. 
389(4)—-Insurer knowing of other insurance when issuing fire policy, and compromising loss, 
held shown to have believed policy was enforceable under waiver of provision against 
other insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining 
Counties, Ft. Dodge. (Ia.) 
(5). Subsequent breaches in continuation of existing conditions. 
389(5)—Permitting insured to testify that, before issuance of policy, he told local agent 


99 


that he kept no books held error. Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 481 


(9). Life and accident insurance. 

389(9)—Provisions avoiding policy for insured’s ill health at delivery held waived, where 
insurer’s agent knew of insured’s bad health when contract was executed. National 
Life & Accident Ins. Co. of Tennessee vy. Sneed. (Ga.) 

389(9)—-Right of insurance company to claim forfeiture of health policy for falsity of ans- 
wers concerning insured’s heatlh held waived, where company failed to make medical 
examination. Allegation of fraud in insurance company’s petition to cancel policy for 
fraudulent representations did not prevent application of statutory presumption of waiver 
from failure to give medical examination. Massachusetts Protective Ass’n. Inc. v. Fer- 
guson et ux. (La.) 


389 (0) Insurer, having voluntarily entered into contract with infant, presumably knew 
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that infant was not bound by warranties, and cannot escape liability on infant’s death. 
Keenan v. John Hancock Mutual Life Ins. Co. (R. 


I.) 455 
§ 390. FAILURE TO ASSERT FORFEITURE OR TO CANCEL OR RESCIND POLICY. 


390—Insurer waives or is estopped to assert violation of contract if it remains silent on 
being notified before loss of violation. Great American Ins. Co. v. Dover et al. (Ala.). 
390—Adjuster’s attitude that his company’s policy was void for prior insurance did not of 
itself imply that company treated policy as invalid. Cornett v. Farmers’ Mut. Fire Ins. 
Ass’n. of Webster and Adjoining Counties, Ft. Dodge. (Ia.) 
§ 391. ADMISSION OF LIABILITY ON POLICY. 
391—Testimony of statement of state agent of insurer that they would have to pay loss was 
improperly admitted. Globe & Rutgers Fire Ins. Co. v. Pappas et al (Ala.) ; 
391—Insurer’s recognition of insured’s right under nonforfeiture a was not waiver of 
default in payment of premium. Pilot Life Ins. Co. v. Ow (U. S.) 
§ 392. ere: ACCEPTANCE, OR RETENTION OF PREMIUMS ‘OR ASSESS- 
(1). In general. 
392(1)—Insurer accepting premiums after becoming aware that insured had reached age 
limit waived right to avoid policy. Western Casualty Co. v. Aarons. (Colo.) : 
392(1)—-Demand for payment of assessments after default held waiver of forfeiture and ac- 
knowledgement of delinquent policy holder’s right to benefits. Farmers’ Mut. Co-op. 
Fire Co. v. Kilgore (Ga.) 
392(1)—Insurer, knowing of condition avoiding policy at its inception, waives condition by 
receiving premium and issuing policy. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Web- 
ster and Adjoining Counties, Ft. (Dodge. (Ia.) . 
392(1)—Acceptance of overdue premium without knowledge of insured’s illness held no 
waiver of lapse. Brennan yv. Eastern Casualty Ins. Co. (Me.).... 
392(1)—Insurer accepting premium, after knowing from records insured ‘passed age limit 
held estopped from asserting termination of policy by age limit. Leverett v. Continental 
Casualty Co. (Mich.) 
392(1)—Provision voiding policy because of misrepresentation regarding ‘title was waived, 
where insurer did not return or tender premium paid. Cox. v. Home Ins. Co. of 
York. (Mo.) 
392(1)—Insurer retaining premium with knowledge insured was beyond inhibited age ex- 
pressed in accident policy waived forfeiture. Forfeiture incurred by insured is waived, 
if insurer, with knowledge of facts, accepts and retains premiums until after insured’s 
death, Smith v. Liberty Life Ins, Co. of Topeka, Kansas. (Nebr.)................. 
392(1)—Company’s right to ignore policy written by its agent on his own property without 
its approval is not lost by mere delay in returning premium; insurance company’s tender 
a na on answering in action on fire policy held valid. Clifford v. Firemen’s Ins. 
‘0. 
s92(1) Insurer waived forfeiture by setarsing ca erdue premium and sending adjuster. Home 
Ins. Co. of New York v. Puckett. (Tex.) 
392(1)—Retention of premium after demand for payment of policy raises presumption that 
an irregularity as to issuance of policy was waived. McConnell v. Southern States 
Life Ins. Co. (U. S.) ap eee 
(5). Premium considered earned. 
392(5)—Mutual insurance company did not waive right to suspend policy for nonpayment of 
assessments because of counterclaim to recover assessments apparently earned. Hart 
v. Farmers Mut. Fire & Lightning Ins. Assn. (Ia.) 
(10.) Retention and enforcement of note. 
392(10)—Insurer taking premium extension not held estopped to assert its right of authority 
to waive statutory provisions regarding payment of premiums. Lincoln Nat. Ins. Co. 
v. Bastian (U. S.) . 
(11). Offer to return. 
392(11)—Where tornado policy is claimed to be void ab initio, there must be tender of premium 
aid within reasonable time after notice to work forfeiture. Provision voiding policy 
ecause of misrepresentation regarding title was waived, where insurer did not return 
or tender premium paid. Cox v. Home Ins. Co. of New York. (Mo.) 
392(11)—Company’s right to ignore policy written by its agent on his own property without 
its approval is not lost by mere delay in returning premium; insurance company’s tender 
of premium on answering in action on fire policy held valid. Clifford v. Firemen’s Ins. 
Co. d 
392(11)—Where local agent having authority to do so agreed to attach loss payable clause 
for mortgagee but did not through inadvertance nan there was no offer to return unearned 
premium, insurer was liable for loss. Greenwood Market v. Insurance Co. of North 
America (U. S.) 
FAILURE TO STATE GROUND OF OBJECTION RELIED ON. 
395—Ordinarily, insurer’s denial, before suit of liability of specified grounds, constitutes 
waiver and estoppel of other defenses. Martinek v. Firemen’s Ins. Co. (Mich.) 
§ 396. REQUIRING, ACCEPTING, OR RETAINING PROOFS OF LOSS. 
(4). Furnishing blanks for proofs. 
396(4)—Insurer did not waive stipulation that policy should not cover illness occurring 
within 30 days from date of furnishing forms for proofs. Massie v. Washington Fidelity 
Nat. Ins. Co. (Miss.) .. 
(6). Requiring additional proofs. 
396(6)—lInsurer, though adjuster reauired additional proof of loss, held not estopped to in 
voke condition voidine policy of goods insured were moved without insurer’s consent. 
- Henslin et ux. v. United States Tire Ins. Co. (Wash.) .... 7 
$§ 397. PARTICIPATING IN ADJUSTMENT OF LOSS. 
397—-Insurer knowing of other insurance when issuing fire policy, and compromising loss, 
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held shown to have believed policy was enforceable under waiver of provision against 
other insurance. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and Adjoining 
Spe Tks “RUN, oP no osc sha hvac von Sr wan, ce resa aap hide bee tn ae ane Rice edn ee 
397—Insurer waived forfeiture by retaining ‘overdue premium and sending adjuster. Home 
Ins. Co. of New York v. Puckett. (Tex.) 
397—Insurer negotiating for settlement of loss with knowledge of acts ‘working forfeiture 
recognizes validity and will vf bound if insured is injured. Henslin et ux. v. United 
States Fire Ins. Co. (Wash 
§ 400. PROVISIONS OF POLICY AGAINST FORFEITURE. 
400—Company, by resisting payment of full amount of policy, because insured misrepresented 
age, ot not violate incontestability clause; ‘Contest’. Murphy v. Travelers’ Ins. Co. 
(N, D002 she kag NER OO RGU Ak CR REIT eee Re oa oka re 0s od sa ee 
400—Contest by insurer, begun after expiration of contestable period, is too late though insured 
died within time for contest. Insurer’s notice of rejection without more is not be 
ginning of ‘‘contest’’ within meaning of incontestable clause. Killian et al v. Metropolitan 
See GO, a a I a ae a ee ei a lob 6 Glew eae cs ie cl are 
400—Rider that death as result of flight in aircraft, except as fare-paying passenger, is not 
risk covered by policy, held not inconsistent with incontestable clause; “contest.” 
Metropolitan Life Ins. Co. v. Beha, State Superintendent of Insurance. (N. Y.) 
400—Contest of policy incontestable after two years must be started within two years from 
issuance, even though insured dies within that period. Insurer held entitled to contest 
policy after contestability period expired, where insured died within such period and no 
ogee gee 9 was appointed until after period expired. Jensen v. Metropolitan Life 
es RS Se ae hehe ce en fie pas teen Bale kr edaiins Sauk Pee eke ea mobi eae saves 
400—Incontestable clause held inapplicable, where insured died within year after policy’s 
issuance. tna Life Ins. Co. v.: Kennedy. (U 


XII. Risks and Causes of Loss. 


(B) INSURANCE OF PROPERTY AND TITLES. 


§ 418. LIMITATIONS OF RISK AS TO PLACE. 

§ 419. ——- SITUATION OF PROPERTY INSURED. 

419—Generally, location of property insured is essential element in description. Epstein v. 
Northwestern Nat. Ins. Co. (Mass.) .............. 

419—Location of goods insured _ held material feature of policy, insuring goods against ‘fire 
while in transit on truck. Policy, insuring goods against fire in transit while in “custody 
and control” of assured, protected assured while goods were — his legal vieeecus 
and control. Koury v. Providence- Washington Ins. Co. (R. 

§ 421. FIRE. 

421—To sustain recovery, under policy, where fire is employed as agent, damages must have 
resulted from hostile, as distinguished from friendly, fire. If smoke and soot are pro- 
duced from fire out of place, fact that it originated in fire in place fitted for it is no de- 
fenee. Hartford Fire. tas... Co. v, siemens; GAR) aie 5ss 36 ois aiee ha ost tee te hae 

421—-Damage from soot, smoke, and volatilized oil, escaping from furnace was not recover- 
able under policy covering direct loss or damage by fire. Coryell v. Old Colony Ins. - 
et al (Nebr.) : 

§ 425. ‘THEFT. 

425—Automobile theft policy held not to cover theft by conditional vendee. Fiske v. 
Niagara Fire Ins. BS. of New York. (Cal.) . 

425—Insurer under theft policy, recovering stolen automobile in damaged condition could re- 
tain possession for reasonable time. Provisions in automobile theft policy did not authorize 
insurer to hold recovered stolen car to force settlement with insured on insurer’s terms. 
Pontisyivania Five. tes. Gos: 9.: Tee CD) hiss die bwin sd Sia Fale 4 Uren tie cae Sweat 

425—Burglary policy held straight residence policy, regardless of rider containing clause ‘‘on 
the highway.” Dimmit v. Hartford Accident & Indemnity Co. (Kans.) 

425—-Automobile was “stolen,” within insurance policy, when appropriated by ‘stranger to 
— garage owner’s son was demonstrating it for sale. Beene v. Southern Casualty 
0. CRD piste viata ee eh 00d Bight CE ® arale ole sWheios eahe ON we a ed eae a eee eae 

425—-Effects of guests in hotel safe, are held as “collateral for indebtedness to assured” 
within proprietor’s ine policy. Cohen v. London Guarantee & Accident Co. Ltd. 
(Mich. ) e 

(C) GUARANTY AND INDEMNITY INSURANCE. 


§ 435. LIABILITY INCURRED FOR PERSONAL INJURY OR LOSS OF LIFE. 
435—Insurer against liability from ‘‘use’’ of automobile held liable where accident was 
caused by wagon which became detached from truck. Quality er Co. v. Ft. Dearborn 
CaeALie Tien CN 5 iss anid 2k weber gw hal inte weedl ee ee 
435—-Act of driver's helper without authority ‘and contrary to rules was not ‘binding on em- 
ployer within liability policy. Gerka v. Fidelity & Casualty Co. of New York. (N. Y.) 
435—Condition suspending liability insurance on bus used for rental or livery purposes held 
not to prohibit single use by borrower in emergency. O’Donnell v. New Amsterdam 
SO WS ED 0: Sicee ale ne nth eck R gn yo aek At>, Me kaiG hia ahi en aa LEN nat eg weed 
435—Wife for whom insured purchased car held as matter of law to have his consent to use 
thereof as regards recovery against liability insurance company. Failure of insured’s wife 
driving automobile to procure driver’s license, as required by city ordinance, held not to 
defeat recovery by injured person against liability insurer. Maryland Casualty Co. v. 
ROR SEED vk Fa ORS cn ds bel Acie ad wishd Ge tala © oo aul cee aa ak ane eae. «ta eee 
435—Where employee selling lots, to whom automobile was bailed by insured, permitted third 
party to use it while intoxicated, damages from operation thereof were not recoverable 
under liability policy. Trotter v. Union Indemnity Co. (Wash. 
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§ 437. WRONGFUL ACTS OF INSURED. ; 
437—Policy not covering liability while automobile was operated by person under age limit 
fixed by law covered accident occurring when boy between 16 and 18 ier old was driv- 
ing in city having ordinance prohibiting persons under et from driving; “by law.” 
United States Fidelity & Guaranty Co. v. Guenther. (U. 
(D) LIFE INSURANCE. 


§ 448. DEATH CAUSED BY BENEFICIARY. 

448—Beneficiary unlawfully killing insured forfeits right to recover under policy, but ee to 
sue arises in favor of insured’s estate. Inter-Southern Life Ins. Co. v. Butts. (Ark.)... 

448—Administrator of estate of insured murdered by beneficiary is entitled to insurance money 
as against heir. Cooper v. Krisch et al. (Ark.) 


(E) ACCIDENT AND HEALTH INSURANCE. 


§ 450. DILIGENCE REQUIRED OF INSURED. 

450—Negligence of insured in drinking ‘‘bootleg” whiskey was no defense in action on accident 
on for his death resulting from consumption of wood alcohol contained in beverage. 

hat insured’s negligence caused or contributed to injury is no defense to accident policy. 

Zurich General Accident & Liability Ins. Co. Ltd. v. Flickinger. (U 

§ 451. RISKS AND EXCEPTIONS IN POLICY IN GENERAL. 

(1). In general. 

451(1)—Policy covering injuries to insured struck or run over by vehicle propelled by steam, 
gasoline, etc., protected insured if struck by automobile. Nut flying off automobile is not 
“automobile” or substantial portion thereof, under policy covering injuries to insured 
struck by automobile. Harley v. Life & Casualty Ins. Co. of Tennessee. (Ga. 

451(1)—Accidental death resulting from gunshot wounds held not excepted from accident pol- 
icy by provision that no indemnity would be paid for gunshot wounds. Kentucky Central 
Life & Accident Ins. Co. v. Harper (Ky.) 

451(1)—Under accident policy covering injuries by being “struck by moving automobile,” 
sured struck by plank thrown by wheel of automobile could not recover. Gant v. Provi- 
dent Life & Accident Ins. Co. of Chattanooga, Tenn. (N. C.) 

$ 452. RISKS OF TRAVEL, RAILROADS AND OTHER CONVEYANCES. 

452—Policy protecting against disability by wrecking of car in which insured is traveling as 
fare-paying passenger requires relationship of carrier and passenger. Postal clerk on duty in 
mail car held within policy protecting against ae, by disablement of car in which 
insured is traveling as fare-paying passenger; relationship between postal clerk and rail- 
= held to be that of carrier and passenger. Continental Life Ins. Co. v. Newman. 


a.) 
452— a clerk on duty i in mail car held not “fare- -paying passenger” in “passenger car” 
within accident insurance policy, Continental Life Ins. Co. v. Newman. (Ala.) 
452—Policy covering injuries sustained while passenger on common carrier’s conveyance ‘did 
not include injuries eoeeet eo when falling into elevator shaft in hotel. Ogburn 
v. Travelers’ Ins. Co. (Cal 


452—‘“‘Travel and pedestrian patie insuring against death or disability sustained by being 


struck by vehicle propelled by electricity covered death of motorcyclist struck by electric 
train. Zimmerman v. Continental Life Ins, Co. 4 

452—Death from fire resulting from ignition of gasoline without explosion held as matter of 
law not to result from “‘wrecking or disablement” of car within accident policy. Conti- 
nental Life Ins. Co. v. Malott. (Ind.) 

452—Where mule, on which insured was riding and which was hitched to wagon, stumbled, 
precipitating insured to ground, injury was not covered by policy providing indemnity 
for wrecking of horse-drawn vehicle in or on which insured is riding or driving. Hart 
v. North American Accident Ins. Co. (Miss.) .. 

452—“‘Any such vehicle or car” within travel and pedestrian policy. held not to embrace all 
vehicles described in clause relating to pedestrians. Motorcycle held not “motor-driven 
car ‘‘within travel and pedestrian policy authorizing recovery for injuries. Anderson 
v. Life & Casualty Ins. Co. of Tennessee. ee 


§ 454. BODILY INFIRMITIES OR DISEASE. 

454—Insurer held not exempt from liability under accident policy for hernia produced by 
violent, external, and accidental means after policy was issued. Norwood v. Washington 
Fidelity Nat. Ins. Co. (Tex.) 

§ 455. XTERNAL, VIOLENT AND ACCIDENTAL MEANS OF INJURY. 

455—Death of insured by wound from bullet intended by + for another person held ac- 
cigental within accident policy. Kentucky Central Life & Accident Ins. Co. v. Harper 


455— Death from heart dilation, following over-exertion in cranking automobile, held result 
of “mechanical, external, violent, and accidental, means” within policy. Banker’s 
Health & Accident Co. of America v. Shadden. (T ‘ex.) 

455—Death by asphyxiation, | due to defective condition of machine used in administering an- 
— is death by “accidental means.’ Yates v. International Travelers’ Ass’n. 


455—Death of insured from drinking supposed intoxicating beverage which, without his 
knowledge contained wood alcohol, held to result through “accidental means.’’ Injury re- 
sults through “accidental means” if something unusual, unforeseen or unexpected occurs 


in act which precedes injury. Zurich General Accident & Liability Co. Ltd. v. Flick- 
inger, 


(U. S.) 
§ 462 VIOL ATION OF THE LAW. 
462—Insurer was not liable, under accident policy ‘“‘not covering loss caused * * * by violation 


of law,” for injury to assured while one automobile at unlawful speed. Witt v. Spot 
Cash Ins. Co. (Kans.) 


462—Death of insured from drinking “bootleg” ‘whiskey at invitation of his host held not to 
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result from, insured’s violation of law so as to prevent recovery on accident policy. 

That insured’s death resulted from yislesien of law was no defense to insurer under 

accident policy. Zurich General Accident & iene Ins. Co. Ltd. v. Flickinger. (U. S.) 

466. PROXIMATE CAUSE OF INJURY OR DEATH 

bs When two causes join in causing injury, one of which is insured against insured is 
covered by policy. Zimmerman v. Continental Life Ins. Co. (Cal.) 

466—Causes referred to in accident policy covering death resulting independently of all other 
causes from injury sustained through external, violent, and accidental means, were 
proximate causes. Kokomo Life & Acc. Ins. Co. v. Wolford. (Ind.) 

466—“‘Caused”’ in clause that insurance should not cover accident caused directly or ‘indirectly, 
wholly or partly by bacterial infections meant resulting directly and independently of all 
other causes in death. A&tna Life Ins. Co. v. Allen et al (U. S. 

§ 467. LIMITATIONS AS TO TIME OF DEATH OR DISABILITY CAUSED BY 

ACCIDENT. 

467—Insured’s performance of usual duties for several weeks after injury precluded re- 
covery of benefit payable for death from injuries disabling him from date of accident. 
Walters v. Mutual Benefit Health & Accident Ass’n. (Ia.) 

467—Insurer’s liability for accidental death held limited to death occurring within 90 days, 
under policy requiring that disabilities result within that time, and listing death as dis- 
ability. Barnett v. Travelers Ins. Co. (U. S. 

467—Disability from typhoid fever occurring over two weeks after infection with germs 
held not within policy sania ae from date of accident. Lewis v. Preferred 
Ace. Ins. Co. of New York. (Wash.) 

467—Injuries held to have occurred “immediately” within accident policy, where insured, ‘in- 


jured on December 27, had to quit work January 11. Carmichael v. Benefit Assn. of Ry. 
Entployees. (Wash.) . 


XIII. Extent of Loss and Liability of Insurer. 

(A) MARINE INSURANCE 

§ 473. VALUE OF ee MATTER. 

$ 474. IN GENERAL. 

474—Insured, in case of partial loss of cargo under valued policy, recovers proportion of 
_ a — value bears to sound value. Gulf Refining Co. v. Atlantic Mut. Ins. 
‘o. (U. 

$ 475. VALUED POLICIES. 

475—In adjusting general average loss on cargo insurance under valued policy, insured is co- 
insurer to extent that sound value of cargo exceeds agreed value. ulf Refining Co. v. 
Atlantic Mut. Ins. Co. (U. S.) 

§ 477. GENERAL AVERAGE CONTRIBUTION. 

477—“‘General average adjustment” is binding on underwriters in case of common, as well 
as separate ownership of ship and cargo. Rule that general average sacrifice or ex- 
pense by one interest can be recovered in full from underwriters thereon as partial 
loss, permitting them to collect from other interests by subrogation, does not apply to in- 
terests commonly owned. Gulf Refining Co. v. Universal Ins. Co. (U. S.) 

$ 491. ADVANCES AND INTEREST EXCHANGE AND COMMISSIONS THEREON. 

491—Underwriters solely benefited by general average should pay charges incident to collec- 
tion of commission by common owners of vessel and cargo. Gulf Refining Co. v. Uni- 
versal Ins. Co. (U. S.) 

(B) INSURANCE OF PROPERTY AND ‘TITLES. 

§ 493. TOTAL LOSS. 

493—That insured, pursuant to unconditional ordinance and directions of building superin- 
tendent, tore down building damaged by fire, does not entitle him to recover as for total 
loss from insurer. Lux v. Milwaukee Mechanics’ Ins. Co. (Mo. 

493—Owners held not estopped to claim total fire loss by use of ruins in reconstruction of 
a under safety ordinance. St. Paul Fire & Marine Ins. Co. v. Eldracher et al. 
( 


§ 494. PARTIAL LOSS IN GENERAL. 

494—-Arbitrators, in fixing partial loss under fire policy, must determine amount thereof 
¥ poraen agreed value fixed in policy. Cleveland et al v. Home Ins Co. of New 
fork. ( .) 

§ 498. VALUE OF PROPERTY DESTROYED. 

§ 499. IN GENERAL. 

499—When proofs of loss were based on two fires, value would not be based on damaged 
condition after first fire. Rule that value as respects recovery on fire policy is price 
that would be agreed upon between willing parties refers to hypothetical sale and hypo- 
thetical purchasers. Bartindale v. Aitna Ins. Co. et al. (N. J.) . 

§ 500. —— VALUED POLICIES. 

500—Statute relating to liability under fire policy held applicable to amount of recovery, 
ost to representation respecting issuance of policy. Kronenberg v. American Ins. Co. 
(Ky. 

500—Insured’s failure to introduce proof of value did not preclude recovery of fire policy, 
regardless of extent of insurable interest. Hartford Fire Ins. Co. v. Clark et al (Miss.) 

500—Valued policy statute does not apply to tornado insurance. Cox v. Home Ins. Co. of 
New York. (Mo.) 

500—Valuation in ‘“‘valued policy” is conclusive on parties. Fire policy fixing amount at 
which motor truck was insured or valued are held “valued policy’. Amount recoverable 
for total loss under valued fire policy is amount of policy, regardless of depreciation 


or other elements entering into market value. Lee v. Hamilton Fire Ins. Co. (N. Y.)..1111 
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$ 502. AMOUNT OF DAMAGE TO PROPERTY. 
502—Valued fire policy provisiond that company should be liable only for cost of repairs, 
and that policy should be reduced by amount thereof, referred to loss or damage less 
than total loss. Lee v. Hamilton Fire Ins. Co. (N a 
§ 504. EFFECT OF OTHER INSURANCE. 
504—Provision that policy should apply only burden to prove other insurance, had been so 
exhausted as condition precedent. Settlement. Settlement under primary policy of claims 
ualling amount of policy permits recovery on secondary policy made applicable only 
where primary insurance is exhausted in payment of claims. Handleman v. 
States Fidelity & Guaranty Co. (Idaho 
504—Rights of mortgagee under policy were not affected by another policy taken out by in- 
— a her knowledge or consent. Clarkson v. Importers’ & Exporters’ Ins. 
o. (Mo 5 
$04—Clause limiting fire insurer’s liability to portion of loss that amount insured bears to 
whole insurance held inapplicable to greenhouse erected and insured by insured’s tenant. 
Nolan v. Firemen’s Ins. Co. of Newark. (N. J.) 
504—Insurer is not liable for greater amount than stipulated in fire policy limiting liability 
proportion of loss which face of policy bears to whole insurance. Fire loss shoul be 
prorated between two companies where owner and mortgagee insure same premise in 
separate companies. Fire loss held proratable between fire policies in different companies 
taken out respectively by owner and by assignee of mechanics lien. Automobile Ins. 
Co. v. Teague et al. (Tex.) 
504—Insurer held not liable for policy providing that insurer was liable only for excess 
value beyond other insurance, where other insurance under policy containing similar 
provisions exceeded loss. Gutner v. Switzerland General Ins. Co. (U. 
$04—In damage to machinery one, clause prorating insurer’s liability if there is 
similar insurance,” held applicable only to other policies having same specific coverage. 
Under policy covering damage to machinery caused by breakdown, insurer held not en- 
titled to prorate, with general fire policies on building, damage ta machinery by fire in- 
enone to _— Kanawha Inv. Co. v. Hartford Steam Boiler Inspection & Ins. 
‘o. (W 
$ 507. LOSS OF RENT AND PROFITS. 
507—Insured could recover for loss of net rentals only from date of fire to time when build- 
ing could reasonably have been restored. First Inv. Co. v. Vulcan Underwriters of 
the North British & Mercantile Ins. Co. (Ore.) 
$07—Liability under policy covering rent loss held limited to. period necessary to restore 
building to former condition though insured was prevented by City ordinances from _re- 
peiring.. 7. Inv. Co. v. Vulcan Underwriters of North British & Mercantile Ins. 
° Ore. 
(C) GUARANTY AND INDEMNITY INSURANCE. 
§ 511. LOSS OF DEBT INSURED. 
511—Policy insuring against loss due to debtors’ insolvency entitled insurer to deduct expenses 
of collecting invoices assigned to it by assured; “net amounts realized.”” Wishner v. 
United States Fidelity & Guaranty Co. (Wisc.) 


§ 512. LIABILITIES INCURRED FOR INJURIES TO PERSONS OR PROPERTY. 


512—Policy indemnifying against loss arising out of legal liability, with provision for notify- 
ing insurer of injury, constitutes policy of aay against liability. Malley v. Amer- 
ican Indemnity Corp. (Pa.) . ren 2 

§ 514. DAMAGES INCURRED OR PAID. 

514—Liability insurer’s refusal on settlement under bona fide relief that action may be de 
feated or verdict kept within policy limit is not bad faith. City of Wakefield v. Globe 
Indemnity Co. (Mich.) .. 

514—Policy, forbidding action except for loss actually sustained and paid in a of 
judgment, held liability contract. Jedlicka v. Missouri Mut. Casualty Co. (M : 

514—-Policy indemnifying against liability for injuries held liability contract not fort ted by 
clause limiting liability to loss actually paid by ae in satisfaction of judgment. 
Kurre v. American Indemnity Co. of Galveston, Tex. (Mo.) 

514—Contract insuring against loss by reason of liabilit for damage rendered insurer liable 
for amount of unpaid judgment against assured. rnellas v. Moynihan. (Mo.) 

514—Purchaser of judgments against insured held entitled to interest on amount of judg- 
oe rs) amount of purchase under policy. Roth v. General Casualty & Surety 

514—-Insured under indemnity contract after judgment against him could petition for declar- 
atory judgment avainst insurer without first having paid judgment; “loss.” No liability at- 
taches under policy reauir'ng actual payment of money bv insured unless monetary loss 
has been actually sustaine’. Malley v. American Indemnity Corporation. (Pa.) 

514—Automobile indemnity insurer defending suit against insured must exercise ordinary care 
= or offer of settlement. G. A. Stowers Furniture Co. v. American Indemnity 
0. ex 

$14—Insured held justified in satisfying personal injury judgment and suing indemnity for 
amount of policy, in view of insurer’s conduct of litigation relative to appeal. Commer- 
cial Casualty Ins. Co. v. Fruin Colnon Contracting Co. (U. S.) 

§ 514%. DEFENSE OF ACTIONS. 

514%—Clause of liability policy requiring assured to render insurer reasonable assistance 
was not affected by statutes under which suit could not be brought. Clause of liability 
policy requiring assured to render insurer assistance applied to omer operator as 
assured. Metropolitan Casualty Ins. Co. of New York v. Blue. (Ala 

51414---Wife’s purchase of judgments for damages against insured husband eld legal, ‘and not 
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violation of casualty policy prohibiting insured from settling claims. Roth v. Gen- 
eral Casualty & Surety Co. 





Memes AR Tek ee ee ea Ce ee ee ae es 588 

514%4—Casualty company held required | to defend suit against insured or be liable for in- 
sured’s expenses in making defense, though suit was groundless. Bloom Rosenblum 
mune Co. ws Uimon Innere 0, CM) o.oo. Uo are cge cca Uene ns tere oss cokes 

51414—Automobile insurer held liable for defense of action notwithstanding some of negligent 
acts alleged were not within protection of policy, United States Fidelity & Guaranty sag 
i rs rn Te ct ay ogy oe pe a eee che Me te ek eer te ne .1119 

(D) LIFE INSURANCE, 

§ 515. AMOUNT PAYABLE ON DEATH. 

515—*‘Constitutional disease,” within insurance policy, is ‘‘disease’’ prevading general vital 
system having some ——- of permanency. Pilgrim Health & Life Ins. Co. v. Gomley. 
RG: heed okiceitd, seu ati ecas een: Gh VOM ay ce ee he. ae er . 649 

(E) ACC IDENT AND ‘HEALTH INSURANCE. 

§ oe TOTAL DISABILITY. 

524—Test of “total disability” is whether insured can do sufficient work so that he may en- 
gage in some occupation for remuneration or profit. Fagerlie v. New York Life Ins. 
ek, oe RE a ac ee ee Pe i a Tee eh ce as ele 696 

524—Insured, who resumed work 4 months after accident and suffered no decrease in earn- 
ings, could not recover for 26 weeks’ total disability. Mid-Continent Life Ins. Co. v. 
SE TD <5 oetk dia BLS pan ee oe aie wee CORDS GS wera sa CUSTER Oak 373 

524—Insured, never wholly incapacitated from business by sickness, held not entitled to 
indemnity under policy providing for partial indemnity for partial —, after initial 
total disability of 2 weeks. Continental Casualty Co., v. Cooper. (Tex 974 

524—-Within disability clauses of insurance policies one is “totally disabled” when he can- 
not within the range of his normal capabilities earn wages or profit in some occupation. 
Storwick v. Reliance Life Ins. Co. (Wash.) ...................05. 85 

§ 525. CONFINEMENT TO HOUSE OR BED OR UNDER CARE OF ‘PHYSICIAN. 

525-—Insured, taking walks and rides while at sanitarium, held not entitled to sick benefits, 
payable if “Continuously confined within the house.’’ State ex rel. Commonwealth 
Capuaits. Ca. .v. S5ee ee BL ee, De) een al. eGR Dib ee yale: 'aiea's Meelate eg fo a pte's 168 

§ 527. PARTICULAR INJURIES SPECIFIED IN POLICY. : 

527—Policy insuring against accidental death, subject to limitations, “therein contained” 
held to limit recovery for death from gunshot wound not specifically covered to amount 

ayable for death from injuries caused by any accident not otherwise covered thereby. 

Rastend vw. “‘eatenel =Preteriive THs; AAPM. a) aos als ce occas co caae canes 556 

527—Person having foot on step of street car intending to take passage held to be ‘ ‘riding as 
passenger” within policy. Boyd v. Royal Indemnity Co. (Ohio.) . 562 
27—Insured, suffering loss of sight without removal of eyeball, feld not entitled to indemni- 
fication under benefit certificate requiring removal. Sextet Local Mutual Aid Ass’n. v. 
APRN RIN UTNE) RN I Sn Be cle dna a ig ace Nady a EE, ttn MS alas te andl ag ks 6s. ea WTP: 361 

§ 528. IMMEDIATE, CONTINUOUS OR PERMANENT DISABILITY. 

528—Mutual Aid certificate of insurance held not to entitle member to payment as for total 
and permanent disability on being totally disabled for 90 days. Home Ben. Ass’n. 
ac SE MO eg = a cd tS ala neve aU aiacs SIR a PR NSIC AS She As Sneed RP Les 565 

§ 529. DEATH FROM ACCIDENT. 

529—Death of insured by bandits after he opened fire on them while they were escaping 
after robbery held not effected through “accidental means.’”’ Injury intentionally inflicted 
by another is “accidental injury” if not naturally foreseeable by insured. Death resulting 
from voluntarily doing thing from which reasonable man foresees or should foresee that 
death or injury may result is not ‘“‘accident.” Mutual Life Ins. Co. v. Distetti. (Tenn.) 458 

529—-Death due to rupture of blood vessels caused by cranking automobile held from ‘“‘acci- 
dental cause,”’ giving double indemnity. That disease was contributing cause of death 
from rupture of blood vessels would not defeat recovery under policy against death from 
“accidental cause.’”” Home Ben. Ass’n. of Paris, Tex., v. Smith. (Tex.) .............. 370 

§ 530. LIMITATION OF LIABILITY BY PROVISIONS OF POLICY. 

$30—Condition excluding “aeronautic operations” does not preclude recovery of double in- 
demnity for death of casual passenger in airplane. Gits v. New York Life Ins. Co. 
CRS NR PRG EW Se PAR inner! APE Hepa SEE ON a Mad bd aie brn Bl ag le Goel oe ea 234 

§ 531%. 

531'%4.—Purpose of accident policy provision requiring notice of other insutance is to enable 
insurer to determine whether to cancel policy after expiration of premium period, and 
giving notice fees not reduce insurer’s liability. Accident policy held to require “reasonable 
notice” in writing to insurer of other insurance, which would be any time during 
period after acceptance of application for other insurance. Satterfield v. Inter-Ocean 
Casualty Co. (Tenn.) ee re ICS aerate thw ak tates na waka ea gma anda Aes . 967 

XIV. Notice and Proof of Loss. 

§ 535. NECESSITY OF NOTICE. 

535—Automobile liability insurer held not liable under policy unless assured gives written 
notice of accident. Peeler v. United States Casualty Co. (N. 591 

535—Condition in insurance policy that insured gave insurer notice of litigation in which its 
liability may he affected held reasonable. Miller v. Metropolitan Casualty Ins. Co. of 
New York. (R. I. 7 bsiatie ak econ Gee cis 808 

§ 539. TIME FOR NOTICE AND PROOF. 


(1). In general. 


539(1)—Insured must exercise ordinary care in acquiring knowledge of claim or proceeding 


in order to prompts pe ratify | insurer as required by policy. Berg v. Associated marae 
Reciprocal et (Idaho.) 
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539(1)—Requirement of automobile policy ee ering, st a notice of accident, being 
contrary to statute, was inoperative. Witt v onser, 
539(1)—Insured held to have notice of accident to employee me to prompt investigation 
and report to indemnity insurer. Provision of indemnity policy requiring prompt notice 
of accident is reasonable and substantial. Commercial Casualty Ins. Co. v. Fruin Colnon 
Contracting Co. 
(3.) “Immediate” notice. 
stele FFE A ee seqgeeae immediate notice of loss was sufficiently complied with by in- 
sured by personally communicating information to agent thereupon sent written notice 
to company. Federal Land Bank of Spokane v. Rocky Mountain Fire Ins. Co. (Mont.) 
539(3)—Written (notice to liability insurer on March 3 of automobile collision on February 
18 was not “immediate.” Gullo v. Commercial Casualty Co. (N. Y. 
539(3)—Where policy required immediate notice of accident, unexplained delay of 22 days 
was bar to recovery. Rushing v. Commercial Casualty Ins. Co. (N. Y.) 
(5). Effect of failure or delay. 
539(5)—Plaintiff could not recover on fire policy, where statement in writing was not rendered 
torthwith and notice in writing was not given. Bloom v. New Brunswick Fire Ins. 
Co. _(Mass.) 
539(5)—Jury’s finding of damage to building not included in proof of loss cannot be sus- 
tained, Great American Ins. Co. v. D. W. Ray & Son. (Tex.) 
(6). Excuses for failure or delay. 
539(6)—Failure of corporation to forward process as required by contract cannot be excused 
because service was made on county auditor pursuant to statute. Berg v. Associated 
Employers Reciprocal et al (Idaho) 
539(6)—W here insured was prevented from giving required notice by wrongful acts of in- 


surer’s agents, insurer oa not defeat recovery on ground required notice was not given. 
Witt v. Wonser 


(Wis.) 

§ 540. SUFFICIENCY OF NOTICE. 

540—Giving of notice of accident and eajery held sufficient compliance with provision of oe 
icy requiring notice of inju v. Southern Surety Co. (S. D.) 

$ 542. “7 ooeree . PROOFS OF LOSS OF OR DAMAGE TO PROPERTY. 

(1). In genera 

542(1)—Affidavits held compliance with proof of loss requirement. Cohen v. London Guaran- 
tee & Accident Ins. Co. Ltd. (Mich. 

542(1)—Rider, insuring automobile against “theft not connected with fire or accident policy, 
stipulation requiring particular proof of loss did not require such proof. 
Exchange Operators, Inc. et al (Pa.) 

342(1)—Sworn proof of loss under accident policy held, sufficient compliance with require- 
ment for written proof covering occurrence, character, and extent of loss. Wallin v. 
Massachusetts Bonding & Ins. Co. (Wash. 

§ 543. PROOFS OF DEATH OR INJURY TO INSURED. 

543—-Statement that insured ‘ener on door of car while delivering mail was compliance with 
requirement of accident Po icy for statement “covering the occurrence” of loss. Eide v. 
Southern Surety Co. 


(S. D.) 
$ 544. PRODUCTION OF DOCUMENTARY EVIDENCE. 
544—Recovery will be denied in case of insured’s failure to comply with request to produce 
books or make reasonable effort to do so. Insured’s compliance with requirement of policy 
for production of books on demand must be determined by reasonableness. Insurer can- 
not escape liability because of insured’s failure to comply with unfair request to deliver 
books. Insured permitting insurer free access to books reasonably complied as matter of 
law with requirement of policy for production of books. Butler Candy Co. v. Springfield 
Fire & Marine Ins. Co. et al (Pa.) 
$ 547. CERTIFICATE OF PHYSICIAN ATTENDING INSURED. 
547—-Attending physician’s certificate, furnished as part of proof of claim, held admissible 
against beneficiary as prima facie an admission by her. Furnishing of attending physi- 
cian’s certificate as to cause of death as part of proof under policy held not involuntary. 
Reception of attending physician’s certificate against beneficiary furnishing it as part of 
proof of claim under policy did not violate statute as to privileged communications. Ru- 
dolph v. John Hancock Mut. Life Tas. Co. (N. 
547—Beneficiary repudiating insurer’s claim that insured had tuberculosis when policy “was 
issued held not bound by statement of attending physician filed with claim. Sole issue 
being whether insured had tuberculosis, instruction authorizing jury to consider attending 
physician’s written = held favorable to insurer. Turner v. National Life & Acci- 
dent Ins. Co. (Tem 
§ 550. EFFECT OF STATEMENTS ‘AND PROOFS IN GENERAL. 
550—Insured’s accident indemnity claim could not be defeated, on ground that several re- 
ports were made on illness forms, where insurer was not prejudiced. Carmichael v. 
Benefit Assn. of Ry. Employees. (Wash.) 1101 
$ 554. ESTOPPEL OR WAIVER AS “TO NOTICE AND PROOFS OR DEFECTS 
AND OBJECTIONS. 
§ 555. IN GENERAL. 
555—Condition in policy requiring sworn proof of loss was not waived, where insurer did 
nothing recognizing liability without compliance with such condition. Grangers’ Mut. 
Fire Ins. Co. of Frederick, Md. v. Bleive. (Md.) 
$ 556. POWERS OF OFFICERS AND AGENTS. 
(2). Powers of adjusters. 
556(2)—Insurance adjuster visiting scene of fire loss could waive proofs of loss. Firemen’s 
Ins. Co. v. Brooks et al. (U. S.) 
§ 558. —— IMPLIED WAIVER IN GENERAL. 
(1). Acts and conduct in general. 
558(1)—Liability insurer, by proceeding with defense after knowledge of breach of policy 
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condition requiring prompt notice of accident, waived breach. Liability insurer’s under- 
taking, to continue defense after waiving failure to receive prompt notice of accident held 
no consideration for stipulation that insurer would not thereby waive any policy provis- 
ions. 269 Canal Street Corporation v. Zurich General Accident & Liability Co. Ltd. 
(RE 
(4). "Failure to furnish blanks. 
558(4)—Fire insurer’s failure to answer insured’s letters notifying it of loss and requesting 
blanks if addtional proof was desired waived proofs of loss. Fireman’s Fund Ins. 
v. Hardin (Ga.) . 
558(4)—Insurer, failing ‘to supply forms within time specified in policy cannot object to suffic- 
iency of proofs ee not submitted on its forms. Wallin v. Massachusetts Bonding & 
Ins. Co. (Wash. 
§ 559. DENIAL OF LIABILITY. 
(1). Insurance of property. , 
559(1)—Insurance company denying liability on other grounds waives failure to furnish proofs 
of loss. Failure of insured to furnish proofs of loss held waived by insurer by state- 
ments that no report of policy had been received, no premiums paid, and that policy 
was signed by agent. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) 
559(1)—Insurer, denying liability on receiving notice of aot waived defects in furnishing 
proof of loss. Neubert v. Evanglical Mut. Ins. Co. (S. D.) 
§ 560. FAILURE TO OBJECT OR TO STATE GROUND OF OBJECTION. 
(1). In general. 
560(1)—Itemized statement of loss furnished by insured to insurer’s agent, to which no object- 
ion made, was deemed sufficient proof of loss. Globe & Rutgers Fire Ins. Co. v. Pappas 
et al. (Ala.) ; 
560(1)—Defects in proof of loss held waived by insurance company by agent’s retention of 
statement furnished without advising insured of defects. Defects in proofs are waived 
by insurer by failure to make objection within reasonable time. Insured’s agreement 
that investigation of fire should not waive conditions of policy did not prevent agent’s re- 
tention of proofs from operating as waiver of defects therein. Federal Land Bank of 
Spokane v. Rocky Mountain Fire Ins. Co. (Mont.) 
560(1)—Statement of insurer’s counsel that none of provisions of policy was waived did not 
prevent waiver due to delay in asserting insured’s failure to iauk proofs. Altermatt 
v. Rocky Mountain Fire Ins. Co. (Mont.) 
560(1)—Objection to sufficiency of proof of loss in suit on accident eptennae policy may 
not be made for first time at trial. Eide v. Southern Surety Co. (S. 
(2). Necessity of specific objection. 
560(2)—-Insurer, making no specific objections to proof of loss indered, cannot thereafter 
object to its sufficiency. Fagerlie v. New York Life Ins. Co. (Ore 
§ 561. ADJUSTMENT OF LOSS AND NEGOTIATIONS FOR SETTLEMENT. 
561—Insurer participating in negotiations for settlement of loss waived requirement that sworn 
written statement of loss be furnished ‘“‘forthwith.’”” Epstein v. Northwestern Nat. Ins. 
Co. (Mass.) 
561—Where insurer, in response to insured’s notice, sent treasurer to adjust loss, and treas- 
urer left order to repair damage and send bill, insurer waived defects in giving notice 
of proof of loss. Neubert v, Evangelical Mut. ins. Co. (S. D.) 
561—Insurer held estopped to assert defense of failure to make formal proof ‘of loss by letters 
advising that adjustment would be made. Laucks v. Hartford Fire Ins. Co. (Wash.) .. 
ived presentation of formal proof of loss within time limit, where loss was 
reported and adjuster investigated. Bowden v. General Ins. Co. of America. (Wash.) 


XV. Adjustment of Loss. 


§ 566. EFFECT OF ADJUSTMENT. 
566—Adjustment of liability between insured and insurer did not bind mererast, when there 
ne = epee on the subject in policy. Clarkson v. Importers’ & Exporters’ Ins. 
o. (Mo 


§ 567. on OF PROVISIONS OF POLICY FOR APPRAISAL OR ARBITRA- 


567— -~eimeceamaam alan in valued policy is inoperative in case of total loss. Appraisal clause 
in valued fire policy does not pore appraisers to determine whether loss was total. 
Lee v. Hamilton Fire Ins. Co. (N. Y.) 

567—Stipulations for arbitration in fire insurance policy have no application, where there is 
total loss. American Central Ins. Co. v. Terry et al (Tex. 

§ 569. AGREEMENT FOR APPRAISAL OR ARBITRATION. 

569- —Consent to appraisal does not waive claim to total loss under valued fire policy. In- 
sured by consenting to appraisal on insurer’s insistence is not need from litigating 
issue under valued fire policy. Lee v. Hamilton Fire Ins. Co. (N a 

569—Agreement to submit to award of appraisers as to amount of loss under fire policy will 
be construed as requiring ascertainment of loss in accordance with statute. Cleveland et 
al v. Home Ins. Co. of New York. (S. C.) 

569.—Arbitration agreement, entered into after fire, was without consideration and unenforce- 
able, if loss was total, and did not estop insured from suing for total loss. American 
Central Ins. Co. v. Terry et al. (Tex.) 

$ 570. APPOINTMENT OF APPRAISERS OR ARBITRATORS. 

$70—Authorization of both arbitrators and appraisers is binding as contract. 

Fire & Marine Ins. Co. v. Eldracher et al. (U. S.) 


§ 572. PROCEEDINGS ON APPRAISAL OR ARBITRATION. 
572—-Appraisal clause in automobile fire policies held not waiver of insured’s right to be 


present when appraisal was made. Under clause for appraisal of value of property de- 
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stroyed, hearing must be had and evidence of some kind taken. St. Paul Fire & Marine 
Ins. Co. v. Walsenburg Land & Development Co. (Colo.) 
572—Referees in hearing evidence in connection with determination of loss under fire policy 
need only hear evidence offered by parties, receiving such evidence with open minds and 
giving it due consideration. Referees, in hearing evidence to a certain amount of loss 
under fire policy, may proceed by summary methods. Presence of both parties at hear- 
ing of evidence by referees appointed to determine loss under fire policy is impliedly re- 
quired. Referees, in determining loss under fire policy, should proceed fairly, and im- 
partially, avoiding every appearance of bias. National Fire Ins. Co. v. 
(Mass.) 
572—Generally appraisers need not give notice to interested parties of appraisal of loss under 
fire policy. Notice of appraisement under fire policy was not required, where appraisers 
were experienced and no great damage was involved. Cleveland et al. v. Home Ins. Co. 
of New York. (S. C.) : ; kia all 
$ 574. VALIDITY AND EFFECT OF APPRAISAL OR AWARD. 
(1). Form, requisites, and validity of award in general. 
574(1)—Mere mistake of judgment of appraisers, short of fraud or partiality, will not vitiate 
award under fire policy. Cleveland et al v. Home Ins. Co. of New York. (S. C. 
574(1)—Award is void to extent that appraisers exceed authority, and is wholly void if the 
fail to pass on matters within submission. In action on fire policies, appraiser’s testi- 
mony that he and associate made award of value of property and loss merely as fixing 
acceptable basis for settlement was admissible, and such circumstances avoided award. 
St. Paul Fire & Marine Ins. Co. v. Eldracher et al (U. S 
(2). Irregularities in proceedings. 
574(2)—Appraisal of value of property destroyed under fire policies held invalid, where own- 
ers were not notified of appraisal or represented thereat. St. Paul Fire & Marine Ins. 
Co. v. Walsenburg Land & Development Co. (Colo.) : 
574(2)—Conduct of referees appointed to determine loss under fir 
in absence of insurer held not to invalidate reference, where referees acted in good faith 
and subsequent meeting was arranged to permit cross-examination by insurer’s counsel. 
National Fire Ins. Co. v. Goggin et al. (Mass.) 
(5). Effect of award in general. 
574(5)—Plaintiffs in suit on fire policy held not limited to award of appraisers not shown to 
have been determined with reference to agreed value of building fixed by policy. Cleve- 
land et al v. Home Ins. Co. of New York. (S. C.) 
(7). Actions to set aside award. 
574(7)—Insurer may, when sued on policy impeach award for misconduct of referees without 
resorting to equity. National Fire Ins. Co. v. Goggin et al. (Mass.) 7 ee 
574(7)—-Every reasonable presumption must be accorded award of appraisers. In action on 
fire policies, appraisers’ testimony that he and associate made award of value of prop- 
erty and loss merely as fixing acceptable basis for setthement was admissible, and such 
circumstances avoided award. St. Paul Fire & Marine Ins. Co. v. Eldracher et al (U. S.) 
§ 579. SETTLEMENT BETWEEN PARTIES. 
579—Compromise between imsured and insurer did not divest insured’s judement creditor of 
rights previously accrued. Rushing v. Commercial Casualty Ins. Co. (N. Y.) 
579—Insurance beneficiary not relying upon adijuster’s misrepresentations, but accepting sum 
in settlement upon attorney’s advice, could not assert fraud as inducing settlement. 
Edge v. Business Men’s Assur. Co. of America, (Tex.) 


XVI. Right to Proceeds. 


§ 580. POLICY PAYABLE TO OWNER OF PROPERTY OR INTEREST INSURED. 


). In general. 
580(1)—Defendants held entitled to priority over plaintiff out of proceeds of insurance only 
for stumpage on poles cut under plaintiff’; management. Kendrick Mercantile Co. v. 
First Nat. Bank of Colville et al (Wash.) ; 
(2). Property subject to mortgage or other lien. 
580(2)—Mortgagee cannot have benefit of policy taken by mortgagor in absence of agree- 
ment, unless policy is assigned to him. Where mortgagor has duty to procure insurance 
for mortgagee’s benefit, as between parties mortgagee is entitled to equitable lien on pro- 
ceeds of policy. Mortgagor’s duty to carry insurance for mortgagees held not affected 
because in writing in one instance and in parol in the other. Wayne Nat. Bank v. 
National Bank of Lagrange. (N. C.) ay . See hee 
§ 581. POLICY PAYABLE TO OR FOR BENEFIT OF MORTGAGEE OF PROP- 
ERTY INSURED. 
581.—If neither of two mortgagees for whom insurance was procured has priority of claim 
or liens, proceeds of policies should ordinarily be divided between them in proportion 
to respective claims. Claim of mortgagee whose mortgage was first recorded should 
first be paid out of funds derived from fire policy taken for benefit of mortgagees. 
Wayne Nat. Rank v. National Bank of Lagrange. (N. C.) 
§ 584. LIFE OR ACCIDENT POLICY DESIGNATING 
§ 585. —— RIGHTS OF PERSONS DESIGNATED IN GENERAL. 
(1). In general. 
585(1)—Emnloyee’s note to employer before entering emvloyment for debt unconnected there- 
with held not deductable from group policy to employer for employee’s benefit. Mande- 
ville Mills et al v. Milam. (Ga.) was caprataetitaia sts ms = Sckd ae 
585(1)—One who was beneficiary under policy only in event of insured’s death could not re- 
cover sick benefits while insured was alive. Foster v. North Carolina Mut. Life Ins. Co. 
585(1)—Life policy beneficiary named in life policy having no insurable interest holds as 
trustee for those entitled to proceeds. Finn v. Metropolitan Life Ins. Co. (Tex.) 
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(2). Effect of clause making policy on age to relative or person equitably entitled. 

585(2)—Mother of deceased insured, not qualifying as administratrix, held entitled to main- 
tain action notwithstanding facility of payment clause under which insurer did not exercise 
option. Doty v. Western & Southern Life Ins. Co. ( Mo.) 
580. ——- VESTED INTEREST OF BENEFICIARY. 

586—Original beneficiary in life policy containing absolute right to charge beneficiary on 


request has no vested interest prior to insured’s death. Antrim v. International Life 
Ins. Co. (Kans.) 


587. — CHANGE OF BENEFICIARY. 
7—-Under provisions of life policy, rider attached to policy held sufficient to constitute legal 
change of beneficiary. Dolan vy. Metropolitan Life Ins. Co. (La.) .. 

Husband’s designation of wife as beneficiary was revoked by subsequently ‘making policy 
payable to trustee; trustee held proceeds of life policy payable to it without declaring 
trust on resulting trust for estate of insured. Prudential Ins. Co. of America v. 
Bloomfield Trust Co. et al (N. J.) 

Existing beneficiary in policy is protected until conditions imposed by contract are com- 
plied with. Provision in group life policy subjecting change of beneficiary to employer’s 
approval did not limit insured in disposing of interest. Under group life policies author- 
izing insured to name beneficiary and subjecting change of beneficiary to employer's ap- 
proval, insured could by will change beneficiaries previously designated without notice 


to employer. Martinelli v. Cometti et al (N. Y.) 

§ 590. - RIGHTS OF CREDITORS. 

590—-Statute as to right of beneficiary or assignee to hold proceeds as against creditors and in- 
sured’s representatives applies to insurance in favor of wife and repeals former statutes. 
Statute as to right of beneficiary to hold proceeds as against creditors and insured’s repre- 
sentatives applies whether contract was made with insured or beneficiary, Chatham 
Phenix Nat. Bank & Trust Co. v. Crosney. (N. Y.) . 

590—Life policy made payable in any way to or for benefit of married woman inures to her 
separate use and benefit; widow’s gift to daughter or portion of proceeds of life policy 


without consideration was not void as to existing creditors. First State Bank of Delaware, 
Okla v. Conn. (Okla.) 


§ 591%. INDEMNITY INSURANCE. 

591'.—-Where injured person recovered judgment against automobile operator, operator be 
came assured within provision of liability policy authorizing action against insurer in 
case of assured’s insolvency. Provision of liability policy authorizing action against in- 
surer in case of assured’s insolvency or bankruptcy did not apply to personal injuries 
only. “Insolvency or bankruptcy” in automobile liability policy referred to insured’s 
financial ability to pay judgment against him. Metropolitan Casualty Ins. Co. of New 
York v. Blue. (Ala.) . 

591'44—Action against automobile liability insurer, brought after time for appeal from 
judgment against insured, held not premature, delay for full year being unnecessary. 
in suit against automobile liability insurer for amount of judgment against insured, 
it is unnecessary to prove latter’s insolvency. Langley et ux. v. Zurich General Accident 
& Liability Ins. Co. Ltd. (Calif.) 

591144—Unsatisfied execution against assured held intended by liability policy as proof of 
assured’s solyency as condition of action by party injured against insurer. Edwards v. 
Fidelity & Casualty Co. of New York. (La.) .. 

§911%4—Indemnity insurer of copartnership held not liable to injured person recovering on 
judgment 4m partners individually and on which execution was returned unsatisfied. 
Geitner v. United States Fidelity & Guaranty Co. (N. Y.) . 

59114--Indemnity feature of automobile public liability insurance held not to prevent ‘suit by 
claimant, though insured had not paid loss. Claimant may sue insurer under automobile 
public liability insurance policy, which is in legal effect same as ordinary insurance pol- 
icy. Beneficiary clause of automobile public liability insurance is legally same as that of 
ordinary life or mortgagee insurance contract. A. Rose & Son, Inc. v. Zurich General 
Accident & Liability Co. Ltd. (Pa.) 


591'4—-Statute authorized suit by plaintiff in Sevivative right of insured on policy insur- 


ing against fire goods while in transit on truck. Koury v. Providence-Washington Ins. 
Ca: 08a 


59114—-Statute allowing injured party to proceed directly against insurer does not make judg- 
ment against final determination that insurer was liable. Miller v. er Casualty 
Ins. Co. of New York. (R. I.) 


§91%4—Father had right of action against insurer for death a son in automobile accident: 
‘Heirs’. Home Acc. Ins. Co. v. Berges. (U. S.) 


591'%4—Injured party entitled to sue insurer on automobile liability alin. on Samreds in- 
solvency was subrogated to all rights of insured, and could recover costs and interest 
irrespective of limits of insurer’s liability. Liability policy entitling injured party to 
sue insurer must be construed in connection with statute ae same right. New Jersey 
Fidelity & Plate Glass Ins. Co. v. Clark (U. S.) ee . 976 


5911%4—Liability insurer of owner whose automobile caused injuries held proper party defen- 


dant in suit therefor, whether insurance was evidenced by indemnity or so-called straight 
liability policy. Biller et al. v. Meyer (U. S.) ......... het ce eee 


591'!4-—Insurer, made defendant in action against insured arising from automobile accident, 
could not be held liable where action against insured was dismissed. Law permitting in- 
surer to be made party defendant does not create liability nor confer right of action 
where none exists under policy, Stramsky v. Kousek et al (Wis.) ............. 1000 


1214 





‘Topical Index 


XVII. Payment or Discharge, Contribution, and Subrogation. 

§ 598. INTEREST ON AMOUNT OF LOSS, 

598—Under fire policy provisions, insured held entitled to interest from 60 days after oanst 
of loss and demand. Great American Ins. Co. v. D. W. Ray & Son. (Tex.) 

§ 599. MODE AND SUFFICIENCY OF PAYMENT. 

599—Disability eeey held to authorize insurer to withhold one-half of disability indemnity, 


payment of balance unpaid at insured’s death to be payable to his representatives. Schmitt 
v. Massachusetts Protective Ass’n. Inc. (U. S.) 


§ 601. RECOVERY OF PAYMENT. 
601—Ljiability insurer held entitled to compel return of money paid in settlement of injury 


claim against insured without knowing action had abated. Schleider v. Maryland Cas- 
ualty Co. et al 


N. 

§ 602. DAMAGES FOR "REFUSAL OF PAYMENT. 

602—Mortgagor successfully prosecuting cross-action against insurance company on fire policy 
was entitled to attorney’s fee. $51)0 attorney fee to mortgagor successfully prosecuting 
cross- an on fire policy held not excessive. Republic Mut. Fire Ins. Co. v. Johnson. 
(Kan 

602— Defendant held not entitled to double indemnity and attorney’ s fees in insurance com- 
pany’s suit for cancellation of health policy for misrepresentations. Massachusetts Pro- 
tective Ass’n. Inc. v. Ferguson et ux. (La.) 

602—When insurer claimed in good faith that liability was reduced by other insurance, dam- 
ages for vexatious delay should not have been granted. Clarkson v. Importers’ & Ex- 
porters’ Ins. Co. (Mo.) 

602—Statute penalizing vexatious delay does not prevent insurer from litigating court’s 
ruling. Beneficiary may be allowed penalty for vexatious delay, if obstructed by insur- 
ance company by unreasonable refusal to pay loss. To permit recovery of penalty against 
insurer, vexatious delay must generally occur before filing suit. Insurance company's ap- 
peal from judgment on fire policy by which it secured reduction in accordance with va- 
cancy permit did not render it subject to penalty for vexatious delay. State ex rel. 
Northwestern Nat. Ins. Co. v. Trimble et al. (Mo.) 

602—Award of penalties and attorney’s fees against insurance company held not erroneous, 
where demand for lesser amount than that recovered was made over 30 days before 
suit. Letter written insurance company offering settlement held sufficient demand, as 
regards plaintiff's recovery of penalties and attorney’s fees. If statute requires that 
insured demand correct amount to recover penalty and attorneys’ fees from insurance 
company, demand before suit is referred to. Mid-Continent Life Ins. Co. v. Selmon. 
(Tex. 

602—-Attorney’s fee sought by insured, though apparently reasonable, will not be allowed ab- 
sent proof of its reasonableness. Norwood v. Washington Fidelity Nat. Ins. Co. (Tex.) 

602—Insurer may litigate open question about which lawyers may honestly differ without 
being penalized for vexatious refusal to pay. Commercial Casualty Ins. Co. v. Fruin 
Colnon Contracting Co. (U. S. 

602—Insured could not recover penalty and attorney’s fees, in action on fire policies, where 


insured seaman in ene, and used parts of old building. St. Paul Fire & 
Marine Ins. Co. racher et al (U. 


S.) 

§ 603. RELEASE OR EDISCHARGE FROM LIABILITY. 

603—Evidence sustained findings that receipt releasing insurer from further liability under 
accident policy was obtained by fraud. Insured’s failure to deny genuineness and execu- 
tion of receipt releasing insurer from further liability held not to preclude attack for 
fraud. Rescission of receipt relieving insurer from liability, and restoration of money re- 
ceived, held unnecessary in suit on policy, where receipt was procured by fraud and money 
was due. McKenzie v. Los Angeles Life Ins. Co. et al (Calif) 

603—Beneficiary cannot overturn release executed to insurer, where not alleging ‘she was ig- 
norant of falsity of representations inducing release, or that she endeavored to ascertain 
truth. Bill not showing when complainant ascertained falsity of defendant’s agent’s 
statements inducing settlement of loss under life policy did not show she ratified settle- 
ment by delay in disaffirming. Complainant seeking to overturn release on ground of 
fraud need not offer to return money paid her. Pilot Life Ins. Co. v. Wade. (Miss.) 

603—Release executed by insured’s widow in favor of insurance company was ineffective as 
to minor children named as beneficiaries in policy. Killian et al v. Metropolitan Life 
Ina. Co. (CH. Y-) 

603—Evidence, that experienced insurance agent procured release for inadequate consideration 
from widow by representing that she would otherwise get nothing, held to warrant directed 
verdict for full recovery. Release of insurance claim for inadequate consideration, pro- 
cured by experienced agent by misrepresentations of opinion and matters of law, cannot 
be upheld. Banker’s Health & Accident Co. of America v. Shadden. (Tex.) 

§ 605. SUBROGATION OF INSURER 

$ 606. —— ON PAYMENT OF LOSS" IN GENERAL. 

(1). In general. 

606(1)—Where fire destroying barn was caused by railroad engine, insurer was subrogated 

to insured’s rights, regardless of negligence. Baltimore & O. R. Co. v. Day et al. (Ind.) 


XVIII. Actions on Policies. 


§ 608. NATURE AND FORM OF REMEDY. 


608—Motion to recover on life policy . available to any person entitled to sue at law. Home 
Beneficial Ass’n. v. Clark. (Va. 


§ 612. CONDITIONS PRECEDENT IN GENERAL. 
(1). In general. 
612(1)—Clause limiting time for action on policy is not condition precedent and stands on 
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no firmer footing than ordinary statute of limitations. Ainsberg et al v. Royal Ins. 
Co. Ltd. (Mass.) 
(2). tin and proof of loss. 

612(2)—Substantial compliance with provisions of indemnity contract relating to furnishing 
of information is condition precedent to maintenance of action thereon. Berg v. As- 
sociated Employers Reciprocal et al (Idaho) 

612(2)—Condition in policy requiring insured to render sworn proof of loss before suit is bind- 
ing and must be complied with unless waived. ar Mut. Fire Ins. Co. of Fred- 
erick, Md. v. Bleive. (Md.) . 

612(2)—Compliance with notice and proof ‘of loss clause is condition precedent to recovery 
on policy insuring against loss by theft of merchandise from insured’s trucks. Ains- 
berg et al. v. Royal Ins. Co. Limited. (Mass.) 

612(2)—Provision requiring proofs within 60 days is condition precedent to recovery ‘on 
fire policy. Altermatt v. Rocky Mountain Fire Ins. Co. (Mont.) 

§ 614. DEFENSES. 

§ 615. IN GENERAL. 

615—-Any defense of insurer to action against it by insured was available in action LA judg- — 
ment creditor of insured. Gerka v. Fidelity & Casualty Co. of New York (N 

615—In action upon policy, insurer’s defenses must be given effect, in absence we eS 
Henslin et ux. v. United States Fire Ins. Co. (Wash.) 

§ 616%. CONCLUSIVENESS OF ADJUDICATION IN ACTION ‘AGAINST INSURED. 

61612—Judgment against insured is final, relative to right of action under liability policy as 
soon as there is right to execute it notwithstanding devolutive appeal; “‘final judgment.” 
Edwards v. Fidelity & Casualty Co. of New York. (La.) 

XVIII. Actions on Policies. 

§ 617. JURISDICTION. 


617—Beneficiary under $5,000 life policy, by limiting prayer for judgment to $3,000, could 
defeat federal court’s jurisdiction and prevent removal. Circumstances, existing when 
petition for removal is filed determine amount in controversy as regards federal court’s 
jurisdiction. That petition on policy asked for $3,000, and “all other and appropriate 
relief’ did not, as to removal to federal court, involve amount over $3,000. 
Massachusetts Protective Assn. (U. 
617—Federal court had no jurisdiction, where two of defendants, necessary and adverse 
parties, were citizens of same state with plaintiff. Plaintiff in bringing defendants into 
record concedes their adverse interest as regards federal court’s jurisdiction for diversity 
of ciheeneye. Soptich v. St. Joseph Nat. Croation Beneficiary Assn. (U. S.) 
§ 618. VENUE 
618—Statute relating to suits against domestic corporations requires suit in county where 
insurance corporation is doing business at time of insured’s death. Where agent has 
authority to represent insurer in making collections in county, insurer is ‘doing busi- 
ness within county” by agent, within venue statute. Instruction on trial to plea to juris- 
diction that, if insurance corporation had man in county enforcing by-laws and rules 
in keeping with business of company, was in that sense agent, held proper. Liberty 
Life Assur. Soc. v. Woodard (Ala.) wd vonhen ee 
§ 620. LIMITATIONS BY PROVISIONS OF POLICY. 
$ 621. TIME BEFORE ACTION CAN BE MAINTAINED. 
621—Filing amendatory proofs consisting of affidavits seeking to explain affidavits filed with 
original proofs did not ee maturity of right to sue on policy. Wallin v. Massachu- 
setts Bonding & Ins. Co. (Wash.) 
§ 622. TIME WITHIN WHICH ACTON MUST BE BROUGHT. 
(1). In general. 
622(1)—-Clause limiting time for action on policy is not condition precedent and stands on 
no firmer footing than ordinary statute of limitations. Ainsberg et al v. Royal Ins. 
Co. Ltd. (Mass, ) ; 
622(1)—-Policy requiring suit ‘within twelve months after loss authorized suit by plaintiff 
within one year after return of execution unsatisfied against insured. Koury v. Provi- 
dence-Washington Ins. Co. (R 
(5). Commencement of action. 
622(5)-—Statute as to interruption of prescription by filing of suit applies to insurance 
corporations. Younse et al. v. Queen Ins. Co. of America. (La.) 
§ 624. PARTIES 
(1). Parties plaintiff in general. 
624(1)—-Automobile public liability insurance providing that insured’s insolvency should not 
discharge insurer's liability, insured properly sued insurer to claimant’s use. A. Rose 
& Son, Inc. v. Zurich General Accident & Liability Co. Ltd. (Pa.) 
(3). Mortgagors and mortgagees. 
tect) nana could recover for loss under fire eee policy other than that of building 
made payable to mortgavee Globe & Rutgers Fire Ins. Co. v. Pappas et al. (Ala.) 
624(3)—That mortgagee pledged mortgage note did not destroy his right to sue under “loss 
payable clause” on ground of lack of interest. That pledge of. mortgagee’s note acquired 
note at sheriff’s sale after mortgagee sued fire insurer held not to deprive mortgagee of 
interest required to sue. Peterson v. Mechanics’ & Traders’ Ins. Co. (La.) 
(4). Assignees. 
624(4)—Mortgavee assigning rights under “loss payable clause’: of fire policy could sue 
thereon for assignee’s benefit. Peterson v. Mechanics’ & Traders’ Ins. Co. (La.) 
624(4)—Assignee could not maintain action on insurance policy, where written assignment ex- 
isting when action was commenced was made to another. Bloom v. New Brunswick Fire 
Ins. Co. (Mass.) 
624(4)—Assignee of claim. against fire insurance company, appearing in suit in name ‘of 
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assignor, held not intervener, but real party in interest. Action in name of assignor 
of claim against company may be continued with assignor as use plaintiff, or assignee may 
be substituted as real plaintiff. Camden Fire Ins. Ass’n, v. Eckel et al (Tex.) 
(5). Necessary and proper parties. 
624(5)—In absence of statutory exception, law action, on contract must be brought by one hav- 
ing direct legal interest in contract. Watson v. AStna Casualty & Surety Co. (W. Va.).. 
§ 625. PROCESS. 
§ 627. AGAINST FOREIGN INSURANCE COMPANIES. 
(2). Service on insurance commissioner or other official. 
627(2)—Mississippi court did not acquire jurisdiction of foreign reinsurance corporation by 
service on insurance commissioner as resident agent, where policy sued on was issued 
7“ loss occurred in South America, Morris & Co. et al v. Skandinavia Ins. Co. 
(U. S.) 
§ 628. DECLARATION, COMPLAINT, OR PETITION. 
§ 629. —— FORM AND REQUISITE IN GENERAL. 
(1). In general. 
629(1)—Complaint in action on life insurance policy substantially in code form held not de- 
murrable. Independent Life Ins. Co. y. Carroll. (Ala.) 
629(1)—Complaint properly stated in one count entire claim for loss of dwelling, storehouse, 
stock of goods and fixtures all insured in one policy. Globe & Rutgers Fire Ins. Co. v. 
Pappas et al. (Ala.) . 
629(1)—Petition colliding automobile was driven unlawfully and negligently held insufficient 
in alleging conclusions. Fidelity Union Casualty Co. v. Romero. (La.) 
629(1)—Insured’s petition against automobile indemnity insurer, based on defendant’s fail- 
ure to settle action against insured for less than amount of policy, stated cause of ac- 
tion. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) 
629(1)—Plaintiff in action on pelle: must plead facts being case within terms thereof. 
Barnett v. Travelers Ins. Co. (U. S.) 
§ 631. SETTING FORTH OR ANNEXING POLICY AND ACCOMPANYING 
DOCUMENTS. 
631—Insurance contract, made part of complaint in action thereon by special reference, 
must be examined to determine whether cause of action is stated. Fiske v. Niagara 
Fire Ins. Co. of New York (Cal.) 
631—Sufficiency of petition without life policy attached as exhibit must be determined from 
allegations therein without reference to stipulations in policy. American Ins, Union v. 
Daines et al (Tex.) 
631—-Motion to recover on life policy held sufficiently definite, though no copy of policy was 
filed therewith, where no “bill of particulars’? was requested. Home Beneficial Ass’n. 
v. Clark. (Va.) 
633. TITLE OR INTEREST OF INSURED. 
633—Defense that judgment for disability insurance barred recovery for subsequent dis- 
abilities held not available, where insured demanded and insured paid pou due and 
thereafter becoming due. Schmitt v. Massachusetts Protective Ass’n. Inc. (U 
§ 654. PERFORMANCE OR WAIVER OF CONDITIONS. 
(1). In general. 
634(1)—Petition on life policy, not alleging insured did not violate stipulation regarding 
use of alcohol or narcotics, held sufficient. American Ins. Union v. Daines et al (Tex.). 
634(1)—Allegation that insurer received premium implies that it was retained in absence of 
denial or return of premium or tender thereof. McConnell v. Southern States Life 
ins Co. (U. S.) 
634(1)—Petition alleging insurer consented to assignment of ownership and accepted premiums 
stated cause of action. Rose et al v. United American Ins. Co. (U. S.) 
(2). Conditions as to notice and proof of loss. 
634(2)—Declaration must specifically aver compliance or excuse for noncompliance with no- 
tice and proof of loss clause in policy sued on. Ainsberg et al. v. Royal Ins. Co, 
Ltd. (Mass.) 
§ 635. —— LOSS AND CAUSE THEREOF. 
635—Petition, alleging insured building was destroyed by lightning, was not defective for 
failure to allege direct loss by lighting but defect, if any, was cured by verdict. Caledonian 
Ins. Co. v. Naifeh. (Ky.) .. 
635—Declaration in action on policy insuring against theft from insured’s trucks need not 
allege thieves’ identity. Declaration alleging thefts of merchandise, shipped by laintiffs, 
from insured’s motor vehicles while in transit thereon, sufficiently alleged thefts there- 
from under conditions covered by policy. Ainsberg et al v. Royal Ins. Co. Ltd. (Mass.) 
635—Petition in action on automobile insurance policy, stating its insured value and that it 
was totally destroyed, was not lacking an allegation ot value. Instruction defining robbery, 
in action on automobile insurance policy for loss from robbery, embracing every statutory 
element of crime, held proper. Hoffman v. General Exchange Ins. Corporation. (Mo.) 
635—Petition against casualty company for expense of defending suit against insured, not 
alleging automobile covered was involved in accident stated case. Bloom Rosenblum Kline 
Co. v. Union ntenety Co. (Ohio.) 
§$ 638. ——NONPAYMENT 
638—Petition claiming prompt demand for payment on insurance policy, and claiming damages 
and attorney fees for appeal, held specially demurrable for failure to state date of de- 
mand. Pilgrim Health & Life Ins. Co. v. Gomley (Ga.) . 
§ 640. PLEA, ANSWER, OR AFFIDAVIT OF DEFENSE. 
a In general. 


). 
640(1)—Allegation that life policies were applied for by assured “at instance of” beneficiary 
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held equivalent to allegation that beneficiary, who murdered assured, procured policies. 
Goldstem vy, New Work Tate’ Ina. ‘Co, ‘et al CNG Woo 5 GE ies 
(2). Avoidance and forfeiture. 
640(2)—Under defense of fraud, insurer must allege that insured’s false statements were 
made with intent to defraud, that they related to matter intrinsically material to risk, 
and that insured relied thereon. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) .... 
640(2)—Fire insurer’s plea alleging that insured breached warranty against flue built of 
bricks on edge held demurrable for failure to allege breach increased risk. Great Amer- 
ison Ine. Ca. vi Dower. ob G.-C els ve eer hes ae 
640(2)—-In action on policy, insurer need not specifically allege that tuberculosis existing at 
issuance of policy increased risk of loss. Independent Life Ins. Co. v. Seale (Ala.) ... 
(3). Loss and cause thereof, 
640(3)—Allegations: that life policies were procured in. conspiracy to defraud insurer and 
that insured was murdered by beneficiary, stated good defense to action by assured’s 
administrator. Allegations that, after assured changed beneficiary of life policies, 
beneficiary murdered assured, stated good defense to action by assured’s administrator. 
Allegations that assured assigned life policies to beneficiary, who subsequently murdered 
assured stated good defense to action. by assured’s administrator. Goldstein v. New 
Wott. Tite Tha Ce, Oe al CR eda oo diccicies Las ds \ ocibin 8 3 Solos a behtle cu Wap 
640(3)—Where. plaintiff disclosed by her pleading that death occurred beyond time limit of 
accident policy, insurer did not waive that defense by filing general denial. Barnett v. 
Travelers ..Tea. Gn Eee ke ns a ev a Se ng A ie ree SOT ES bees 
§ 641. ee ee REPLY AND SUBSEQUENT PLEADINGS. 
qi) n genera 
641(1)—Replication held not to properly meet plea that automobile was being driven by re- 
pairman demonstrating it for sale within. exception of insurance policy by allegations that 
driver was individually using automobile with owner’s consent. Insurer having right 
to defend death action being bound by finding therein, plaintiff cannot make denials in 
replication inconsistent with such findings. State, for Use of Tondi, v. Fidelity & 
Casualty Co. of New York. (Md.) 
(2). Estoppel and waiver. 
641(2)—Rule barring defense on matters relating to property or risk, defects in title, or 
additional insurance known to insurer, may be pleased either as estoppel, or waiver. 
Replication alleging insurer’s agent and another agreed to each issue policy to insured, 
not knowing of clause against additional insurance, stated matters in avoidance of breach 
of warranty against additional insurance. Yorkshire Ins. Co. Limited v. Gazis (Ala.). 
641(2)—Replication alleging insurer’s promise to pay, made after loss, with knowledge or al- 
leged breach of warranty, held demurrable for not alleging new consideration or facts 
showing estoppel. Where insurer’s plea alleged willful burning, replication that insurer 
with full knowledge promised to pay loss warranty increased risk, replication alleging in- 
surer’s promise to pay after — full amount of policy held demurrable. Great American 
Ins. Co. v. Dover et al. (A eT SP ON cin SOIR cattle GA fa Miia 5 SE Md furan FUN rely be 
641(2)—Assignee of mortgagee ae on fire” volicy may plead insurer’s waiver of mortgagor’s 
age Sepreech of condition. gon fr en Franklin Fire Ins. Co. v. Gasparilla Realty 
Wigs MEM nos ors nei 9s edie ss! Sosa hp WI CONSULS hc erery ICR INS © core CT a serth RI STRAT NTE INE oleae 9 os6 
$ 642. DEMURRER. 
642—Sustaining demurrer to insurer’s plea setting up failure on renewal of life policy held 
errr. -Sovercign Cama. “Wi Os We 9 Deri CII in ioe 2 oie Rs Sawer es sere 
642—Court cannot take cognizance of city ordinance. Fidelity. Union Casualty Co. v. 
EG RAD 5.5.8 sie do's wie wines Gre oa 0 Sicily das ok aa Oba bh a SRN Ee Dn eee eee 
642—Absence of averment of compliance or excuse for noncompliance with notice and proof 
of loss clause in policy sued on is ground for demurrer to declaration. Clause limiting 
time for action on policy must be pleaded as defense, and is not ground for demurrer, 
in action at law. Declaration held demurrable for not alleging thefts of entire — 
packages as provided in policy sued on. Ainsberg et al v. Royal Ins. Co.-Ltd. (Mass.). 
§ 643. AMENDED AND SUPPLEMENTAI, PL SRADINGS. 
(1). Declaration, complaint or petition. 
643(1)—Permitting plaintiff suing on automobile insurance policy to amend petition by alleging 
plaintiff was owner of automobile held not error. Hoffman v. General Exchange Ins. 
Corporation. (Mo.) 
§ 645. ISSUES. PROOFS AND VARIANCE. 
(2). Matters to be proved. 
645(2)—Allegation and proof of value of motortruck at time of total loss by fire is required. 
Bonesteele Motor Co. v. National Union Fire Ins. Co. of Pennsylvania. (Ore.) 
(3). Evidence admissable under pleadings, 

645(3)—General denial in action on hail insurance policy did not authorize defense that crop 
had dried up and was of no value, irrespective of hail; attorney’s affidavit as to what ex- 
cluded testimony would have been was insufficient without producing offered evidence on 
hearing of motion for new trial; evidence in action on hail insurance policy held sufficient 
prima facie to show proof of loss was furnished. Beymer v. St. St. Paul Fire & Marine 
ROR, $00, MURR sa sreiny bart inn 9a canbe ee ad os acne = cele eR laa ita ere ASE Pa as 

645(3)-——Insurer’s waiver of forfeiture provision may be shown under general allegation in 
petition that assured has complied with policy’s terms. Estoppel of liability insurer to 
assert forfeiture held available, though not pleaded, where insurer’s own evidence 
showed estonpel by failure to notify assured of withdrawal from case. Ornellas v. 
pe TA 8 i ee SET OTe Mens BA) Trorlieg 

645(3)—Insured should have been permitted to. prove that negative answer in application to 


question respecting previous fires was forgery, though not alleged. Frasier v. Hartford 
Sure FOS. CO. OL SeREEeOTG, SIONE... EICE a. 5 oe eo asics x chores cher chao eae 
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(5). Variance. 
645(5)—Insured had burden of showing waiver of condition of policy. Hart v. Home one 
Ins. Assn. of Iowa (Ia.) 
§ 646. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Avoidance and forfeiture—Insurance of property, 
646(2)—-Insured has burden of showing performance of conditions precedent to right to re- 
covery, unless waiver is shown. Butler Candy Co. v. Springfield Fire & Marine Ins. Co. 
et al (Pa.) 
646(2)—Presumption of insured’s fraudulent misrepresentation in application does not_arise 
from erroneous description appearing on face of policy. American Indemnity 
Baldwin Motor Co. (Tex.) 
646(2)—Sinking of scow carrying insured cargo shortly after sailing, created inference scow 
was unseaworthy, shifting burden to plaintiff. Morrison Mill Co. v. Hartford Fire Ins. 
Co. of Hartford, Conn. (U. S.) 
(3 Life and accident insurance. 
646(3)—Insurer has burden to establish facts which relieve or limit liability on policy. Massa- 
chuseits Protective Ass’n. Inc. v. Ferguson et ux. (La.) 
646(3)——-Burden is on applicant to show absence of intent to deceive and that risk of loss 
was not increased by untrue statements in application. Brown v. Inter-State Business 
Men’s Acc. Ass’n. of Des Moines, Iowa. (N. 
646(3)—Under New York common law plaintiff was ‘required to establish that life insurance 
policy was in effect at time of insured’s death. Brassell v. John Hancock Mut. Life 
Ins. Co. of Boston, Mass. (N. Y.) . 
646(3)—Burden of proving insured’s visit to. physician after epgiention denying visit and 
before ‘tele of — was fraud held on insurer. Arman . Metropolitan Life Ins. 
€o, (H. ‘¥, 
646(3)—Life insurer ‘has burden of a intentional falsity of answers in application 
constituting representations. Kuhns et v. New York Life Ins. Co. (Pa.) 
646(3)—To defeat claim on life policy on ground of misrepresentations, insurance company 
was required to show misrepresentations were made by insured, were — and were 
made without its fault. Campbell v. Business Men’s Assur. Co. (U. S.) 
646(3)—Insurer had burden of proving affirmative defense of change of occupation by insured 
under accident policy. Insurer’s burden of proving offense of change of occupation 
was not shifted because beneficiary introduced proofs showing death within expected risk. 
Wallin v. Massachusetts Bonding & Ins. Co. (Wash.) 
(5). Estoppel and waiver as to avoidance or forfeiture. 
646(5)—Insurer, insuring property on leased premises, and accepting premium without mis- 
representations by eewall is presumed to have insured property with knowledge of 
title. Sam Wong v. Stuyvesant Ins. Co. (Cal.) 


(6). Risk and cause of loss in general. 

646(6)—In action on policy for accidental death, burden of showing loss was produced through 
some excepted cause was on defendant. Mattson v. Maryland Casualty Co. (Cal.) 

646(6)—Insured under burglary policy roguiees proofs must establish loss and Lereeane of 
proofs or excuse for their absence, Shulkin v. Travelers Indemnity Co. (Mass.) 

646(6)—Insurers had burden of proving special defenses to effect that deceased met death in 
manner exempting them from liability. Presumption, in absence of showing to coutsery, 
is that death of insured as result of external and violent means was ooddantts. Black 
et al_v, Continental Casualty Co. (Tex.) 

646(6)—Evidence that insured was committing unlawful assault when killed by another 
cast burden on ener to show that death was accidental. Smith v. Mutual Life 
Ins. Co. of New York (U 


Suicide. 

646(7)-—Insurance Company, in suit on policy, has burden to prove insured’s suicide by pre- 
ponderance of evidence by overcoming presumption of innocence and presumption against 
self-destruction. Pres sumption against suicide is evidentiary, and is overcome only by 
proof outweighing it in minds of jury. Where facts are circumstantial, deceased’s inno- 
cence of suicide is presumed until overcome by ste =! excluding every reasonable hy- 
pothesis except guilt. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) 

646(7)—Burden was on insurer to prove insured’s suicide by evidence excluding every other 
reasonable hypothesis; presumption being that death was accidental. Wilkinson v. National 
Life Ass’n. (Ia.) 

646(7)—Where sole issue was suicide, insurer must produce evidence that insured’s death 
was suicidal. Mutual Life Ins. Co. of New York v. Gregg et al. (U 


(8). Extent of loss and liability of insurer. 
646(8)—Insurer had burden of proving insured died of excepted disease limiting insurer’s 
liability. Pilgrim Health & Life Ins. Co. v. Gomley. (Ga.) 
646(8)—Insured, in suit on policy requiring exhaustion of other insurance in payment ‘of 
claims, had burden to prove other insurance had been so exhausted, as condition > 
dent. Handleman v. United States Fidelity & Guaranty Co. (Ida ho) . 
646(8)—Insurer has burden to establish facts which relieve or limit liability on policy. “Mas- 
sachusetts Protective Ass’n. Inc. v. Ferguson et ux. (La.) 
646(8)—Mutual Aid insurance company has burden to prove that amount collectable from 
members would be insufficient to pay amount due under policy. Texas Mut. Life Ins. 
Ass’n. v. Wilson (Tex.) 
(9). Notice and proof of loss. 
646(9)—Insured under burglarly policy requiring proofs must establish loss and furnishing 
of proofs or excuse for their absence. Shulkin v. Travelers Indemnity Co. (Mass-) 
646(9)—Burden of proving excuse of explanation of delay in giving notice of accident for 
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22 days after accident rested on insured. Rushing v. Commercial Casualty Ins. Co. 


TMG tee ele cet eyes i ORT wey epee rian rth es hanes cee cra 1 


$ 647. ADMISSABILITY OF EVIDENCE. . * 
647—One intimately associated with assured was competent to testify as to apparent condition 
of assured’s health when policy was issued. National Life & Accident Ins, Co. v. 
Stewart. (Ala.) Be aigeeks ea tas 
§ 648. —— IN GENERAL. 
(1). In general. 
648(1)—Testimony of insurer’s manager, who had been in charge of office only four months, 
relative to custom in method of changing beneficiaries, held inadmissible. Dolan v. Metro- 
politan Life Ins, Co. (ia.) ...3:... Oe SAE eal ean eae ci ea cen 
648(1)—Fact that insurance rate covering stock in trade, whether on first floor or in basement, 
was the same, was relevant on question whether location was essential element of descrip- 
tion. Epstein v. Northwestern Nat. Ins. Co. (Mass.) 0.2.0... o cece c sees teecnces 
648(1)—Insurer’s letters relating to receipts of proof of loss held competent to prove re- 
fusal to aa Brown v. Inter-State Business men’s Acc. Ass’n. of Des Moines, 
Towa. (N. ° RR ey eee 
648(1)—Evidence as to sheriff’s efforts at instance of insured to recover stolen automobile 
held admissible in action on insurance policy. California Ins. Co. v. Security State 
Bask: at Seu OMIA, CORRS Goose oe Ci he eae ta oad kak cal heh tee es 
648(1)—Excluding testimony respecting policy which insured held in defendant company 
befors issuance of policy in suit held not error. Williams v. Metropolitan Life Ins. 
Co. (Tenn.) 5 ee ; gan a See : 7 
648(1)—In action against indemnity insurer for failure to settle action against plaintiff, tes- 
timony showing defendant’s rule not to settle for more than one-half amount of policy 
held admissible. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) ...... 
§ 650. — APPLICATION FOR INSURANCE. 
650—Evidence, in action on life policy, required finding that application was physically at- 
tached to policy, rendering it admissible. Penn Mut. Life Tns. Co. v. Cobbs. (Ala.) 
650—Application for insurance, not having been embodied in policy as required could not be 
used as evidence of misrepresentation and fraud. Application for insurance if admissbile, 
is best evidence of what it contains. American Indemnity Co. v. Baldwin Motor Co. 
PS SNE eee ROS eee Ca aay Reta ee OE Ge cree care PER sete einen eee ee en 
§ 654%. -——- PAYMENT OF PREMIUMS. 
6544%4—In action on life policy defended for failure to pay first premium, testimony of agent’s 
custom to take notes, for premiums was erroneously admitted; charge on implied notice, 
arising from knowledge leading to knowledge of principal fact, held inapplicable in action 
involving waiver of condition in policy. Penn. Mut. Life Ins. Co. v. Blount et al (Ga.) 
6541%4—Rejection of evidence as to mortgages on separate tracts of farm, in addition to tract 
on which insured buildings were located, held not erroneous. Hart. v. Home Mut. Ins. 
Assn. of Iowa (Ia.) . as 
6541%4—Receipts for premiums paid held competent to prove payment and to show healt 
nolicy was in force. Brown v. Inter-State Business Men’s Acc. Ass’n. of Des Moines, 
Iowa. (N. D.) Ee CS oleae ie ee PS or ees aw nn srk eh haide @ e's Siete 6 
65414—Evidence respecting payment of premiums long after transaction in controversy held in- 
admissible on issue whether accident policy had lapsed for nonpayment of premium. In- 


ternational Travelers’ Ass’n. v. Keisler. (Tex.) 


§ 655. ——- FRAUD OR MISREPRESENTATION. 
(2). Life and accident insurance. 

655(2)—Insured’s good character may be relevant on defense of insured’s fraud, but unim- 
peached testimony of fraud should not be discarded because of insured’s good character. 
Henderson v. Jefferson Standard Life Ins. Co. (G sec sate Ee etna e de te tGK es bs 

655(2)—Proofs submitted by beneficiary suing on life policy, defended for insured’s fraudu- 
lent misrepresentations, held competent evidence against beneficiary. Malchak v. Metro- 
politan Life Ins. Co. (N. Y.) .. 


§ 658. —— LOSS OR DAMAGE TO PROPERTY, AND CAUSE THEREOF. 
658—Evidence that real holdup had not taken place is admissible under general issue in 
action on holdup policy. Cohen v. London Guarantee & Accident Co., Ltd. (Mich.) 

In action on hail policy, exclusion of evidence that adjoining crops had been damaged 

was proper. Northwestern Fire. & Marine:Ins. Co. v. Allred (Tex.) ........... 

§ 661. —— AMOUNT OF LOSS 

661—In_ action against indemnity insurer for failure to accept offer of settlement in action 
against plaintiff, circumstances and nature of injury to plaintiff in such action held ad- 
missible. G. A. Stowers Furniture Co. v. American Indemnity Co. (Tex.) 

§ 664. —— ESTOPPEL OR WAIVER. 

664—Evidence that agent issuing policy knew that insured handled explosives held admissible 
to show waiver of policy conditions. Midkiff et al v. North Carolina Home Ins. 
Ss. tm. 4) se emer cet Sees ee Mee ical ses hee po Seas 

664—In action on accident policy, exclusion of testimony that insurer’s agent with knowledge 
that insured delivered messages to train crews classified occupation as “telegraph operator, 
office duties only,” held error. Dolan y. Continental Casualty Co. (Ore.) 

§ 665. WEIGHT AND SUFFICIENCY OF EVIDENCE. 

(1). In general. 


665(1)—Evidence held to show automobile operator was insolvent within liability 


ws ae : , : ; olicy pro- 
vision authorizing action against insurer. Metropolitan Casualty Ins. Co. of Rew York 
v. Blue. (Ala.) 


658 
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sound Poy when policy was delivered, held unauthorized. Southern Ins. Co. v. 
et al ( 

665(1)- Evidence held to show that there was change of beneficiary, making policy payable to 
plaintiff. Evidence held insufficient to show beneficiary had no insurable interest in in- 
sured’s life, though not related to him. Dolan v. Metropolitan Life Ins. Co. (La.) 

665(1)—Evidence held insufficient to support assessment against indemnity insurer of damages 
and attorney’s fees for vexatious refusal to pay loss. Commercial Casualty Ins. Co. v 
Fruin Colnon Contracting Co. S.) 

(2). The contract. 

665(2)—Evidence held not to establish that fire policy was amended to reduce insurance on 
building and place part thereof on household goods. Buck v. Patrons’ Co-op. Fire Ins. 
Co. (Smith, Intervener) (Minn.) 

665(2)—In employer’s action against insurance carrier for balance due on judgment recovered 
by employee, evidence held to support finding that liability os ad employer’s policy was 
not limited to $5,000. Maryland Casualty Co. v. Miles. (U. S.) 

(3). Avoidance and forfeiture. 

665(3)—Plea of breach of iron safe clause held not sustained under evidence showing books 
by insured and adjustment of loss by another company. Yorkshire Ins. Co. Limited v. 
Gazis (Ala.) 

665(3)—Evidence showed that automobile operator as assured under policy did not give 
reasonable assistance to insurer in defending suit. Metropolitan Casualty Ins. Co. of 
New York v. Blue. (Ala.) 

665(3)—Insured’s good character may be revelant on ‘defense of insured’s fraud, ‘but un- 
impeached testimony of fraud should not be discarded because of insured’s goor char- 
acter. Henderson v. Jefferson Standard Life Ins. Co. (Ga.) : 

665(3)—Evidence held insufficient to establish levyin; 
policy, Hart v. Home Mut. Ins. Assn. of Iowa ( 

665(3)—Evidence sustained finding that execution of “iced and acceptance of lease constitu- 
ted equitable mortgage as regards recovery under fire policy; owner executing deed and 
accepting lease constituting equitable mortgave -” not cease to be owner so as to ter- 
minate fire policy. Republic Mut. Fire Ins. Co. Johnson (Kans.) 

665(3)—Plaintiff suing on automobile collision iii held not to have established ownership 
of insured truck alleged to have been purchased from garage man selling it for repairs. 
Runyon v. Atna Casualty & Surety Co. (Ky.) 

665(3)—Im action on life policy, plaintiff’s evidence established | prima facie ¢ase as to good 
health of insured. In action on life policy, evidence held insufficient to show existence 
of prior policy on life of insured. Evidence held insufficient to show insured was 53 
years old, instead of 32, as given in corrected policy. Dolan v. Metropolitan Life Ins. 
ce. tee 

665(3)——Evidence held to show insured was sole and unconditional owner. Younse et al. v. 
Queen Ins. Co. of America. (La.) 

665(3)—Evidence held not to show payment applicable to premium for month following 
month of remittance. Brennan v. Eastern Casualty Ins. Co. (Me.) 

665(3)—Burden of showing insured’s visits to physician, after application reciting no 
visits and before delivery of policy, constituted fraudulent concealment, held not sustained 
by insurer. Armand v. Metropoliten T,ife Ins. Co. (N. Y.) 

665(3)—Evidence showed existence of idle, unused sawmill, within fire policy, precluding 
recovery for loss where “clear space” clause between mill and insured property was vi- 
olated. Globe & Rutgers Fire Ins. ‘Co. v. Blue Ridge Lumber Co. (Ohio) 

665(3)—Proofs of loss relied on to show intentional false answers in application held only 
prima facie evidence. Kuhns et al v. New York Life Ins. Co. (Pa.) , 

665(3)—Testimony that doctor after examination reported applicant for insurance good 
risk is evidence of applicant’s good physical condition or that doctor waived his condition. 
Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.) 

665(3)—In suit by mortgagee under fire policy evidence held to show mortgagee received 
notice of premitmm assessment. Bank of Ipswich v. ne County Farmers’ Mutual 
Fire & Marine Ins. Co. (S. D.) 

665(3)—Evidence warranted finding that insured’s death was not ‘due to intemperate use of 
alcohol or narcotics. American Ins. Union v. Daines et al (Tex.) 

665(3)—Evidence held not to sustain finding premium check was received in time to prevent 
forfeiture of accident policy. International Travelers’ Ass’n. v. ‘seisler. (Tex.) 

665(3)—Evidence held to warrant finding of payment of premium on accident policy. Bene- 
ficiary is not bound by policy’s requirement that payment of premium be shown by re- 
ceipt. Federal Life Ins. Co. v. Sweeney (Tex.) 

665(3)—Judgment denying recovery under policy insuring against perils of sa held proper 
on evidence that crane and cars were — loaded on barge. A. Guthrie & Co. Inc. 
v. Standard Marine Ins. Co. Limited (U. S. as 

665(3)—Sinking of scow carrying insured cargo east after. sailing, created inference scow 
was unseaworthy, shifting burden to plaintiff. Evidence held to establish that scow, 
sinking with insured cargo, was unseaworthy at “ of sailing. Morrison Mill Co. v. 
Hartford Fire Ins. Co. of Hartford, Conn. (U. 

665 (3)—Evidence held to justify findirig that insured — not suffering from angina patats 
at time of application for reinstatement of policy. Bankers’ Life Co. v. Hollister. (U. S.) 

665(3)—Evidence, held to sustain finding that insured’s failure to state facts as to past 
and existing diseases in life insurance application was fraudulent. Evidence held to show 
materiality of facts not stated in application for life policy. Adler v. New York Life 
Ins. Co. (U. S.) 

665(3)—Evidence held insufficient to absolve insurer from liability under automobile fire 
policy on ground of insured’s fraud in misrepresenting model and time of purchase 
of automobile. Bowden v. General Ins. Co. of America. (Wash. 
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(4). Loss and liability of insurer in general. 

665(4)—Evidence held sufficient to justify finding that lightning struck building causing col- 
lapse, within policy covering damage by lightning. Recovery under policy covering loss 
by lightning must stand, unless evidence authorizing inference that lightning caused loss 
was at variance with known physical laws. Caledonian Ins. Co. v. Naifeh. (Ky.) .... 

665(4,—-Vague testimony as to — collected on an assessment held insufficient to limit 
amonnt of recovery. Brumfield v. Louisiana Mut. Benev. Ass’n. (La.) 

665(4)—Insured crop of rice held shown damaged by “excess moisture” light rains during 
harvesting. Marine Bank & Trust Co. v. National Union Fire Ins. Co. (La.) ........ 

665(4)—Failure of liability insurer’s representative to testify that he refused settlement in 
good faith held not to negative such presumption. City of Wakefield v. Globe Indemnity 
Gk. SHEN oS Sco a cc ecarale Ke Ouro alee e orsiase minds ood Mae ound ne A PALI os ue ee oc 

665(4)—Requested instruction in action on automobile theft policy, requiring as necessary 
element of theft that property be taken with intent of permanently depriving owner thereof, 
held properly refused. Verdict of $528 for damages to automobile through robbery held 
not excessive under evidence that it was $700 before, and about — after robbery. Hoff- 
man v. General Exchange Ins. Corporation. (Mo,). 6... .6550% 

665(4)—In action on tornado policy for prorating insurance was put in “operation ‘by. existing 
valid policy, even though it had lapsed. Cox v. Home Ins, Co. of New York (Mo.) ... 

665(4)—Proofs held insufficient to show loss under credit policy. Frisbie Throwing Co. v. 
London. Guarantee & Accident Co. Ttd. CN. Js): 00s. oie i ieee sts ainseed ens eeecseles 

665(4)—Judgment on marine insurance policy covering shipment “. barges held not sustain- 
able for failure to identify inspected barges with —— lost. . S. Royster Guano Co. 
v. Globe & Rutgers Fire Ins. Co. (N. Y.) .... 2.2... cece ee ee eee c eee este een ee eennees 

665(4)—Proof of appointment of federal court receivers held sufficient proof insolvency was 


cause of returning unsatisfied execution in negligence action against insured. Gullo v. 
Commercial Casualty Ins. Co. (N. Y.) 


665(4)—That goods had been stolen before fire did not establish theft as cause of loss pre- 
cluding recovery on policy. Koury v. Providence-Washington Ins. Co. (R 


665(4)—Finding of total loss under fire insurance —! held supported by evidence. Amer- 
ican Central Ins. Co. v. Terry et al (Tex.) . 


665(4)—Verdict for total loss in value specified in policy held not without ‘support in evi- 
dence, notwithstanding inconsistent value stated in proof of loss. Great American 
RRS eee ee a OR SR ee et a ee eee ee 
665(4)—Evidence supported finding that what had not been damaged oY — at time policy 
was written. Northwestern Fire & Marine Ins. Co. v. Allred (Tex.) ............... 
665(4)—Conflicting testimony held not to show tempest or exceptionally high wind or rough 
sea, within marine policy insuring against perils of sea. A. Guthrie & Co. Inc., v. Stand- 
ant Marne int Co, ce a. hes ab aa th cemrasba ohacuts cue wee suas 
665(4)—Finding of total loss under fire policies held justified under conflicting evidence as to 


value a used in reconstruction. St. Paul Fire & Marine Ins. Co. v. Eldracher et 
al (U. — 


-—— Life and accident insurance. 

665(5)—Evidence held to sustain finding death resulted from accidental bodily injury within 
accident policy. Huntly v. United States Fidelity & Guaranty Co. (Cal 

665(5)—Evidence held insufficient te show that Bright’s Disease was constitutional disease 
within insurance policy limiting ineurer’s liability for death by constitutional disease; 
recovery under insurance policy held demanded as matter of law under evidence not 
showing Bright's Disease cousing death was constitutional disease limiting insurer’s 
liability; admission of testimony that Bright’s Disease was not constitutional disease 
held not harmful, where insurer did not show such disease was constitutional so as to 
limit its liability. Recovery under policy held demanded under evidence not showing 
Bright’s Disease causing insured’s death was constitutional disease limiting insurer’s 
liability. Pilgrim Health & Life Ins. Co. v. Gomley. (Ga.) 

665(5)—-Evidence held sufficient to support jury’s verdict that insured met with accidental 
injury, and that injury was the only active, efficient, and proximate cause of death. 

Kokomo Life & Acc. Ins. Co. v. Wolford. (Ind.) 


665(5)—Evidence as to accident being caused by insured’s violation of law precluded recovery 
under policy. Witt v. Spot Cash Ins. Co. (Kans.) 


665(5)—Insured’s contracting of tuberculosis during military service ‘within provision limit- 


ing liability under health policy held not sufficiently shown, where tuberculosis was first 
discovered three years after war ended, though insured received hospitalization from gov- 
ernment. Massachusetts Protective Ass’n. Inc. v. Ferguson et ux. (La.) .......... 
665(5)—Provision for paying insurance on satisfactory proof of insured’s death is complied 
with by clear proof of death though insured’s body has not been found. Western & 
Suetiionts! TAGe- see, OK, Wi ID Soon vcs oat eis ee 
665(5)—Where car jerked forward knocking insured to ground while ali 


. —s ms hting, evidence 
— to_ establish injury from being “struck by automobile.’”’ Eide v. Southern Surety 
‘o 


665(5)-—Evidence of shooting did not authorize recovery under policy precluding liability, for 
death from gunshot wound, where there was no eyewitness except assured. Werner v. 
Travelers’ Protective Ass'n. of America. (Tex.) ... 


665(5)—Finding of insured’s partial disability held not sustained, where proportion of dis- 
oaths on his resuming work did not appear. Mid-Continent Life Ins. Co. v. Selmon. 


665(5)—_ Finding that insured was not totally and permanently disabled held authorized by 
entente. mome Ben. Asn. ¥; Bree:  ChOB) nono. chon knnisinn vos dacs e cus 


665(5)—Evidence in action upon life policy held to sustain finding that death was effected 
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exclusively by “external, violent and accidental means.” American Nat. . Co. v. 
Casstevens (Tex.) 

665(5)—In action on accident policy, evidence warranted jury’s finding that injury received 
a ee accident, and not disease, caused death. Aitna Life Ins. Co. v. Allen et al. 

665(5)—-Finding of insured’s total disability held supported by the evidence. 
Reliance Life Ins. Co. (Wash.) 

Suicide. 

665(6)- Insurance company, in suit on policy, has burden to prove insured’s suicide by 
preponderance of evidence by overcoming presumption of innocence and presumption 
against self-destruction, Where facts are circumstantial, deceased’s innocence of suicide 
is presumed until overcome by evidence excluding every reasonable hypothesis except 
guilt. Finding that death of insured in his room resulting from bullet entering temple 
was not result of suicide held not against great weight o evidence. Penn, Mut. an 
Ins. Co. v. Cobbs. (Ala.) 

(7). Proof and adjustment of loss. 

665(7)—General denial in action on hail insurance policy did not authorize defense that crop 
had dried up and was of no value, irrespective of hail; attorney’s affidavit as to what ex- 
cluded testimony would have been was insufficient without producing offered evidence on 
hearing of motion for new trial; evidence in action on hail insurance policy held sufficient 
prima facie to show proof of loss was furnished. Beymer v. St. Paul Fire & Marine 
Ins. Co. ( Kans.) 

665(7)—In action upon life policy, facts held ,to show due proof of death effected exclusively 
by “external, violent and accidental means.” American Nat. Ins, Co. v. Casstevens (Tex.) 

(8). Estoppel or waiver. 

665(8)—Evidence held insufficient to establish waiver of right to suspend mutual insurance 

py Ga — of assessment. Hart v. Farmers Mut. Fire & Lightning Ins. 
ssn a. 

665(8)—Waiver of condition that policy lapsed on failure to pay monthly premium in advance 
and on reinstatement covered only accident or illness occurring more than 10 days after 
reinstatement, held not shown. Brennan v. Eastern Casualty Ins. Co. (Me.) 

665(8)—Evidence held not to sustain finding that conditions of application for life ‘policy 
requiring delivery and payment of premium were waived. Zemler v. New York Life Ins. 
Co. (Minn.) . 

665(8)—Evidence held to sustain finding that agent, at time of application had knowledge of 
condition of title or character of insured’s ownership. Hartford Fire Ins. Co. v. Clark 
et al. (Miss.) 

665(8)—Evidence that insurance agent, when delivering policy, knew that insured carried ex- 
plosives in stock, warranted finding that insurer waived condition against explosives. 
Midkiff et al. v. North Carolina Home Ins. Co, ‘ 

665(8)—Insurer held not — from defending suit on fire policy for insured’s lack of 
ownership. Kaufman v enry Clay Fire Ins. Co. (Ohio.) 

665(8)—-Testimony that doctor after examination reported applicant for insurance good ‘risk 
is evidence of applicant’s good physical condition or that doctor wees his condition. 
Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.) 

665(8)—Evidence sustained finding that insurance agency knew condition of lumber yard, 
7 intended to cover fire risk at proper rate. Harper v. Firemans Fund Ins. Co. 
( ) 

665(8)—Slight evidence will support — of insurer’s waiver of forfeiture for signee 
of premium. Lincoln Nat. Life Ins. Co. v. Bastian. (U. S.) 

§ 666. AMOUNT OF RECOVERY. 

666—Judzement for insured was properly credited with amount paid insured and his committee 
under invalid ee agreement. Inter-Southern Life Ins. Co. v. Hughes’ Com- 
mittee. (Ky.) 

666—Verdict for $2,925 on $3, 250 hail insurance ’ policy ‘was not excessive as jury took in 


consideration only insured’s interest in crop. Northwestern Fire & Marine Ins. Co. v. 
Allred (Tex.) 


660 


11 
666—Under insurance policies, insured held entitled to monthly benefits for whole disability, 


though time when payment commences be postponed. Storwick v. Reliance Life Ins. Co. 
(Wash.) 


§ 668. QUESTIONS FOR JURY. 
(1). In general. 
668(1)—Demurrer to close of whole case in action on automobile insurance ae for loss from 
robbery, held properly overruled. Hoffman v. General Exchange Ins. Corporation. (Mo.) 
668(1)—Evidence of determination of insured’s employment and cancellation of group life pol- 
icy as to him held to require directed sar for insurer. A®tna Life Ins. Co. v. 
bright. (Ohio) : ; 
668(1)—Weight of expert evidence in action on accident policy was for jury. ‘ZEtna Life Ins. 
insufficient to take such question to jury. Kegler’s Adm’r v. Kegler’s Adm’r. (Pa.) 
668(1)—Evidence in action on life policy, payable to insured’s wife if she survived him, held 
Co. v. Allen et al. (U. S.) . 
668(1)—Directed verdict for insured was proper, where cotinnuance of disability after rein- 


statement of policy was concluded. Schmitt v. Massachusetts Protective Ass’n. Inc. 
(U. S.) 


Lem- 


(3). The contract in general. 
668(3)—Whether description in policy covering goods situated on “first floor’ designated en- 
trance to premises or indicated locus of goods presented question for jury. 
stein v. Northwestern Nat. Ins. Co. (Mass.) 
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668(3)—Date of delivery of policy and fact of payment of premium held for jury, in action 
on industrial life insurance policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 

668(3)—Falsity of insured’s answers, in application, that he had not been under observation 
or treatment in hospital, held under evidence for jury. Kuhns et al v. New York Life 
Ins, Co. (Pa) 

(4). Avoidance and forfeiture. 

668(4)—What constitutes failure of co-operation by insured in making defense to action on 
liability policy is usually fact question. Metropolitan Casualty Ins. Co. of New York v. 
Blue. (Ala.) 

668(4)—Court could not say as matter of law that one watchman ns outside agency 
was substantial performance of agreement to employ two watchmen recording hourly 
rounds on clock. Norwich Union Indemnity Co. v. H. Kobacker & Sons Co. (U. 

668(4)—Evidence as to whether fire occurred during grinding season within meaning of 
warranty clause of policy insuring sugar mill required submission to jury. North River 
Ins. Co. v. Becnel et al. (U. S.) 

668(4)—Whether liquor was being manufactured in insured house as one of principal uses o 
house held for jury. Ragley et al v. Northwestern Nat. Ins. Co. (Wash. 

(6). Fraud or misrepresentations in general. 

668(6)—Whether misrepresentations were made with intent to deceive or increased risk of 
oe held question for jury, in action on policy. Penn Mut. Life Ins. Co. v. Cobbs. 
(Ala.) 

668 (6)—Materiality ‘of representation by applicant for life policy dependent upon inferences is 
question for jury. State Bank & Trust Co. v. Connecticut General Life Ins. Co. (Conn.) 

668(6)—Evidence of insured’s good character held insufficient to prevent directed verdict for 
insurer on defense for insured’s fraud. Henderson v. Jefferson Standard Life Ins. Co. 


a. 

668(6)—Material misrepresentations regarding value and ownership of personality made case 
for jury in action on fire policy and supported verdict for insurers. Evidence of in- 
sured’s fraud in valuing building because concealing price paid thereon held insufficient 
for jury. Kronenberg v. American Ins. Co. (Ky. 

668(6)—Intentional falsity of answers in application for insurance, unless apparent ~ undis- 
puted proof, is question for jury. Kuhns et al v. New York Life Ins. ee. (Pa.) .. 

668(6)—-Fraud of insured in procuring accident policy by misstating material facts is generally 
cussion for jury, where evidence is conflicting. Campbell v. Business Men’s Assur. Co. 
(U. ) : 

72 ‘Health, condition, or habits of insured. 

668 (7)—W hether insured was suffering from chronic heart disease from time of issuance of 
policy until death held for jury under scintilla evidence rule. Independent Life Ins. Co. v. 
Carroll. (Ala.) 

668(7)—Clear and convincing proof of tuberculosis at delivery of policy, requires affirmative 
charge, policy requiring sound health at its date. National Life & Accident Ins. Co. 
v. Albert (Ala.) .. 

668(7)—In action on policy, evidence held to present jury question whether insured, at time 
of delivery of policy, had tuberculosis. Independent Life Ins. Co. v. Seale. (Ala.) ; 

668(7)—Question whether assured was in sound health at time of delivery of policy held for 
jury under evidence of subsequent discovery of tubercular condition. National Life 
& Accident Ins. Co. v. Stewart. (Ala.) : 

668(7)—Evidence held to make question whether insured knew of heart trouble at time of 
application question for jury. National Life & Accident Ins. Co. v. Davis. (Ark). 

668(7)—Life insurer held not entitled under evidence to peremptory instruction’on ground re- 
presentation in application was false and material, Etter v. National Life & Accident Ins. 
Co. (Ky.) 

668(7)—Truth of insured’s answers ‘to “questions in application, relative to previous ‘tuber- 
cular or syphilitic condition, held question fo: jury in action on life policy. Grand Lodge, 
Brotherhood of Railroad Trainmen v. Johnson. (Ky.) 

668(7)—Whether ailments which insured failed to state in application were mz terial to risk 
mae question for jury under evidence. Mutual Life Ins. Co. of New York v. Held. 
(Md.) 

668(7)—Whether treatment of insured is medical ‘treatment for substantial disorder within 
meaning of policy or for mere indisposition is question for jury. Uncontradicted testi- 
mony that insured died from heart disease, and had been treated therefor, did not make 
question of fact for jury, in action on policy defended for misrepresentations con- 
cernings health. Malchak v. Metropolitan Life Ins. Co. (N. Y.) .. 

668(7)—Whether insured made intentional false statement in application as to former treat- 
ment held under evidence for jury. Meaning of question to applicant for insurance, as 
to other serious disease and truthfulness of and intention to deceive by answer, held 
under facts for jury. Kuhns et al v. New York Life Ins. Co. (Pa.) 

668(7)—In suit on insurance policy, soundness of health of deceased at date policy was issued 
held for jury. American National Insurance Company v. Rivas et al. (Tex.) 

668(7)—Insurer held entitled to instructed verdict on defense that assured falsely answered 

“no” to question whether he ever spat blood. Insurer held not entitled to peremptory in- 
struction on defense that assured falsely denied use of habit- forming drugs. Insurer 
held entitled to directed verdict on defense that assured falsely denied . eee that 
he had consulted physician. New York Life Ins. Co. v. Hunter. (U. 

(8). Payment of premiums. 

668(8)—Date of delivery of policy and fact of payment of premium held for jury, in action 
on industrial life insurance policy. Doty v. Western & Southern Life Ins. Co. (Mo.) 

668(8)—In suit by mortgagee under fire policy, evidence held to present question for jury 
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whether mortgagee received notice of assessment. Bank of Ipswich v. Harding County 
Farmers’ Mutual Fire & Marine Ins. Co. (S. D. 
668 (8)—Whether ares _was wholly disabled and excused from oo ates premiums from time 


last premium o nternational Life Ins. Co. 
v. Moeller. 


(10). oa ans liability of insurer in general. 

668(10)—Whether fire causing smoke and soot, for which damages are sought, was hostile 
or friendly fire, held for jury. Hartford Fire Ins. Co. v. Armstrong. (Ala.) 

668(10)—Insured, failing to show forcible entry by proofs of loss, and proving merely 
scratches inside door, as matter of law, could not recover under burglary policy. Shul- 
kin v. Traveler’s Indemnity Co. (Mass.) 

668(10)—Evidence held not to require submission to jury of question whether liability insurer’s 
representative acted in bad faith in refusing offer of settlement. City of Wakefield v. 
Globe Indemnity Co. (Mich. 

668(10)—In action an policy msuring goods in transit on truck against fire, directing verdict 
for defendant because loss was caused by theft held error. Koury v. ‘Providence-Wash- 
ington Ins. Co. (R. I.) 

(11). Life or accident insurance. 

668(11)—Defendant’s motion for nonsuit should be denied, where plaintiff’s testimony estab- 
lishes prima facie that loss occurred by reason of peril insured against. Whether ve- 
hicle driven by insured, constructed from chassis of model T Ford, was automobile truck, 
within polic excluding injury suffered while driving truck, held for jury. Mattson v. 
Maryland Casualty Co. (Cal.) 

668(11)—Evidence that plaintiff insured against injuries if struck by automobile, was struck 
by nut flying from passing automobile held insufficient to make case for jury. 
v. Life & Casualty Ins. Co. of Tennessee (Ga.) 

668(11)—What would constitute clear proof of insured’s death is for jury. 
Southern Life Ins. Co. v. Smith (Ohio.) 

668(11)—Issue of identity of person in whose name insurance was applied for and person 
upon whose death insurance was claimed held for jury. Roberts v. National Ben. Life 
Ins. Co. of Washington, D. C. 

668(11)—Evidence that insured died from blood poisoning through rubbing nose | , Presented 
jury question whether blood poisoning was received through “accidental means.”’ Garrett 
v. International Travelers’ Ass’n. et al. (Tex.) 

668(11)—Whether insured’s death by asphyxiation during administration of anesthetic was 


within exception of accident policy held for jury. Yates v. International Travelers’ 
Ass’n. (Tex.) 


(12). Suicide. 
668(12)—Felonious intent to commit suicide is question for jury, where facts relied on are 
circumstantial. Penn Mut. Life Ins. Co. v. Cobbs. (Ala.) ... 
668(12)—Evidence in action on life policy held not to show, as matter of law, that insured 
committed suicide. Wilkinson v. National Life Ass’n. (Ia.) . 
668(12)—-Newspaper clippings attached to proof of loss held insufficient to show suicide, as 
matter of law, of insured leaping from falling airplane. Gits v. New York Life Ins. Co. 
(U. 
668(12)—Insured’ s suicide held question of law under evidence that insured was found dead, 
with pistol taken from gun rack on body and bullet hole in mouth, and no accompanying 
signs of struggle. Mutual Life Ins. Co. of New York v. Gregg et al. (U. S. 
(13). Amount or extent of loss. 
668(13)—Conflict'ng evidence held to make question of plaintiff's permanent total disability 
under life policy provisions question for jury. Fagerlie v. New York Life Ins. Co. 
(Ore.) 
668(13)—Testimony held not to make issue whether insured’s death from rupture of blood 
vessels sustained in cranking automobile was attributable to disease. Home Ben. Ass’n. 
of Paris, Tex. v. Smith. (Tex.) 
668(13)—Whether injury to surgeon’s hand constituted total disability for Period | in suit held 
for jury. United State Fidelity & Guaranty Co. v. McCarthy. (U. 
668(13)—Whether injury to surgeon’s hand constituted total disability for Shaan in suit held 
for jury. United States Fidelitv & Guaranty Co. v. McCarthy. (U. S. 
(14). Notice, proof, and adjustment of loss. 
668(14)—Ordinarily, reasonableness of insurer’s demand for production of books is question 
of fact for jury. Reasonableness of insurer’s demand for production of books under admitt- 


ed or clearly proven facts is —_— of law for court. Butler Candy Co. v. ee 
Fire & Marine Ins. Co. et al (Pa.) 


(15). Estoppel or waiver. 

668(15)—-Controverted issue whether insurer’s general agent or employee agreed that two fire 
policies should be issued held for judge sitting without jury. Yorkshire Ins. Co. Limited v. 
Gazis. (Ala.) oi 

668(15)—Whether insurance company, by declining liability on ground of suicide, waived 
‘ight to defend suit on policy by reason of false ee held for jury. Penn 
Mut. Life Ins. Co. v. Cobbs. (Ala.) . 

668(15)—Whether insurer had estopped itself from relying ‘on provision "exempting it from 
liability by defending negligence action held for jury. Gerka v. Fidelity & Casualty 
Co. of New York. (N. Y.) 

668(15)—Accuracy and good faith of insurer’s agent in writing down insured’s answer in ap- 
plication held, under evidence, question for jury. Kuhns et al v. New York Life Ins. 
co tres 

668(15)—Evidence of insurer’s waiver of proof of loss held sufficient to withstand demurrer 
to evidence. California Ins. Co. v. Security State Bank of Miami, Okla. (Okla.) 

668(15)—Whether insurer’s action constituted waiver of provisions requiring election within 
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specified period after default in payment of premium held for jury. Farmers’ & Mer- 
chants’ Bank v. Metropolitan Life Ins. Co. (S. C.) . gis ys Ssane's 
668(15)—Question of waiver of physical disability of insured by agent present at time of ap- 
lication or by doctor who made examination held for jury. Whether insurance company 
by issuing policy and accepting premiums with knowledge that beneficiary, paying part of 
premiums, was cousin of insured, waived question of beneficiary’s insurable interest held 
for jury. Roberts v. National Ben. Life Ins. Co. of Washington, D. C. (S. C.)....... 
668(15)—lInsurer’s retention of premium note and failure to give notice of lapse held as 
matter of law not waiver or estoppel to claim forfeiture for nonpayment. Stubbs v. 
Phisdeiphin Tate the. Co: CB SEY «6 iis cacknges sossnahh  winwowbalauetsiwcSee ss bits 
668(15)—Evidence held not to make question for jury as to insurer’s waiver of provision 
suspending insurance during default in payment of premium note. Lee v. Ajtna Ins. 
Co. (Tex.) on 0d ob.dd d Caine dcee eee baka ee eee kate Dade weeds elena eran ao 
668(15)—-Fraud of insured as to representation in application that he had not been previously 
rejected held question for jury under evidence that application was filled out by agent. 
Campbell v. Business Men’s Assur. Co. (U. S.) 2.262. .cccccwwnisecee Ah caetel akastan 
668(15)—Question of waiver is usually for jury. McConnell v. Southern States Life Ins. 
Co. a)... a) nS alidlibion aad slice ota alia caiade otine ahd ae at hactoeet ? : 
668(15)—Insurer’s waiver of proofs of loss held question for jury in action on fire policy 


under evidence of adjuster’s conduct and statements. Firemen’s Ins. Co. v. Brooks et 
al. Fos ARR: | x wpa bin tacele Sielwinlé.e We DoE ein es DAES 5 Rs pe WE URa se RAI a alee we ates 


| tS ee 
§ 669. INSTRUCTIONS. 
669(1)—Instruction in actions on use and occupation policies as to report of auditor held not 
misleading. Instruction as to correctness of auditor’s report relative to _plaintiff’s profits 
held erroneous on echo. - use and occupation policies. Newark Fire Ins. Co. v. 


Bisbee Linseed Co. (U. S. 
669(1)—Instruction that notice to collecting agents was sufficient held not error, in action on 
life policy under evidence showing agent was more than collecting agent. Requested 
instructicn that assistant superintendent’s agreement to credit unpaid premium on balance 
due insured on another policy was not binding, unless ratified by insurer, held properly 
refuscd. Home Beneficial Ass’n. v. Clark. (Va.) 
(4). Avoidance and forfeiture. 
669(4)—Instruction that if additional insurer, after discovering prior insurance, treated addi- 
tional insurance as invalid, there would be no additional insurance invalidating prior 
policy, held reversible error. Cornett v. Farmers’ Mut. Fire Ins. Ass’n. of Webster and 
Aiiominn Com OE. SR isd ok ck canicwles Anes cela tansaidr eyes cb batonde ot 
(6). —— Fraud or misrepresentations in general. 
669(6)—Instruction that misrepresentations cannot be considered, unless made with actual 
intent to deceive, or unless risk of loss was increased, held not error. National Life 
& Basten Ine, .O5...0,. Reet CRM 65 S5.0s RAGS Sea Res HOSS elas gt Oe Deak as 
669(6)—-Requested instruction that insured warranted correctness of every statement in 
application held properly refused, in view of contrary provision in policy. Mutual Life Ins. 
Co. of New York v. Held. (Md.) Sahel Fh. Sih ete 
669(6)—Binding instruction must be broad enough to present all material phases of issue 
to which it relates on which there is sufficient evidence; binding instruction tending to mis- 
lead jury by reason of narrowness is erroneous; though correct as to one or more phases; 
instruction on right to recovery on fire policy ignoring issue of fraud and misrepresenta- 
tion held erroneous. Parsley v. Aetna Fire Ins. Co. (W. Va.) 
as Health or conditions or habits of insured. 
669(7)—Instruction that insured answering ‘“‘no,”’ to question whether he ever spat blood, did 
not fail to correctly answer unless he knew blood resulted from disease, held erroneous. 
Instruction that assured’s denial of use of habit-forming drugs did not avoid policy unless 
he knew that paregoric which he used was such drug, held justified under evidence. New 
York Life Ins. Co. v. Hunter. (U. S.) 
(8). ——— Payment of Premiums. 
669(8)—Instruction to find for insurer, if fees, dues, etc., were not paid by insured, held 
properly refused, where evidence showed they were paid by insured’s husband. Liberty 
Life Assur. Soc. v. Woodard. (Ala.) ‘s 
669(8)—Reavested instruction that insurer was not liable if paying amount due on anothe 
policy, from which it agreed to deduct unpaid premium on policy sued on, held properly 
refused. Home Beneficial Ass’n. v. Clark. (Va.) 
(9). Estoppel or waiver as to avoidance or forfeiture. 
669(9)—In action on life policy defended for failure to pay first premium, testimony of 
agent’s custom to take notes, for premiums was erroneously admitted; charge on implied 
notice, arising from knowledge leading to knowledge of principal fact, held inapplicable 
in action involving waiver of condition in policy. Penn Mut. Life Ins. Co. v. Blount et al. 





a.) 
669(9)—Where plaintiff suing insolvent’s liability insurer, sought to excuse delay in giving 
notice of accident on ground of waiver, instructions that waiver was not involved re- 
quired reversal. Gullo v. Commercial Casualty Ins,. Co. (N ) 
(10). Loss of property or indemnity and proof thereof. 
669(10)—Refusal of instruction defining theft and requiring finding that automobile was ta- 
ken from owner’s possession in order to recover on policy held not erroneous under evi- 
dence. California Ins. Co. v. Security State Bank of Miami, Okla. (Okla.) 
(11). Death or injury to person insured and cause thereof. 
669(11)—In action on accident policy, instruction defining proximate cause and stating, if 
accident was proximate cause of insured’s death, plaintiff was entitled to recover, held 
proper. In action on accident policy, instructions in effect that, if insured’s death 
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resulted from shock jointly in connection with disease, _—— sa not recover, held 
properly refused. Kokomo Life & Acc. Ins. Co. v. Wolford 

669(11)—Instruction that accident policy did not cover death ro aie is bacterial in- 
fection, was link in resultant chain drawing victim to death, held properly refused. Aetna 
Life Ins. Co. v. Allen et al. (U. S. 

(12). Extent of loss and liability of insurer. 

609(12)—lastructions defining permanent total disability under provisions of life policy held 
not misleading or erroneous. Fagerlie v. New York Life Ins. Co. (Ore.) 

§ 670. VERDICT AND FINDINGS. 

670—In action on policy covering infant’s life, finding by jury on insured’s health were imma- 
terial, where infant was not bound by warranties contained in application. Keenan v. John 
Hancock Mutual Life Ins. Co. (R. I.) 

670—Conflict, if any, between special finding that wheat had not been damaged and that 
insurer would have insured, if it had known of damage, was immaterial. Northwestern 
Fire & Marine Ins. Co. v. Allred (Tex.) 

§ 675. COSTS AND ATTORNEY’S FEES. 

675—Where plaintiffs recovered on accident policy, allowance, as part of plaintiff’s costs of 
expert fees under statute held proper. Aetna Life Ins. Co. v. Allen et al. (U 

XIX. Reinsurance. 

§ 677. THE CONTRACT IN GENERAL. 
679. CONSTRUCTION AND OPERATION. 

679—Debt from reinsurer to original insurer arose on loss, and was subject to garnishment 


ww total loss. Home Ins. Co. et al (Compania General Anglo-Mexicana De Seguros, 
S. A.) v. Dick et al. 


(Tex.) 

§ 686. ACTIONS ON CONTRACTS OF REINSURANCE. 

686—Suit for breach of reinsurance contract was on “claim’”’ under policy and properly brought 
in county of plaintiffs’ residence. Unionaid Life Ins. Co. v. Smith et al. (Ark.) 

XX. Mutual Benefit Insurance. 

(A) CORPORATIONS AND ASSOCIATIONS 

§ 688. EXEMPTION FROM GENERAL LAWS REGULATING INSURANCE. 

688—-Statute relating to formation of religious, social and benevolent corporations was not re- 
pealed by adoption of insurance code. Statute making lodge system essential to exemption 
from insurance laws applies to fraternal societies alone. Association established for pur- 
pose of paying nominees of members sum on members’ death not exceeding $3 for each 
member of association, held benevolent order, not required to comply with insurance code. 
State ex rel. Conner, Atty. Gen., v. Western Mut. Ben. Ass’n. (Idaho) 

688—Foreign fraternal insurance society not conforming to insurance laws of state of 
suit cannot receive benefit of liberal laws pertaining to fraternal societies. Ware v. 
Grand Lodge Brotherhood of Railroad Trainmen. (Wash.) 

§ 694. MEMBERSHIP 

(1). In general. 
694(1)—-Member’s equity in mutual benefit assosciation’s funds cannot exceed his equitable 


share of a thereto. Zerbel v. Supreme Assembly of Equitable Fraternal 
Union. (Wisc. 


§ 695. OFFICERS AND AGENTS. 

695—Nonresident certificate holders in fraternal insurance society held not entitled to injunc- 
tion against officers of society spending money illegally, and to appointment of receiver 
under state statute prohibiting of receiver except as provided. Officers of fraternal in- 
surance society must account to society for misappropriation from expense fund. In ab- 
sense of prohibition against certificate holders ares action for accounting against 
officers of insurance society statutory remedy ng for action by attorney general 
is cumulative. It was unnecessary that certificate holders, suing officers of fraternal 
insurance society, should first make useless demand sf directors to have corporation sue 
themselves. Haynes v. Fraternal Aid Union. (U. S.) 

§ 698. SPECIAL FUNDS. 

698—Certain beneficiaries of express trust could sue for preservation and administration of 
trust without joining with them other beneficiaries. Bill by beneficiaries against fraternal 
endowment corporation for preservation of express trust held not required to be instituted 
by attorney general. Dishonesty, faithlessness, fraud, incompetency, er inefficiency suffi- 
ciently averred in bill for preservation and administration of express trust would justify 
displacing trustee or assignee and transfer of trust to chancery court. Purpose of re- 
ceivership being to take charge of endowment fund, equities of bill did not justify ap- 
pointment of receiver to take charge of entire endowment department. Another corporation 
did not have right to intervene in bill merely because defendant was under its sovereign 
jurisdiction fraternally. Fraternal endowment corporation’s officers and agents charged in 
bill for preservation and ene of express trust with defalcations held necessary 
defendants. Grand Lodge, K. P., et al. v. _— et al. 

§ 700. INSOLVENCY AND DISSOLUTIO 
707 PROCEEDINGS TO ENFORCE DISSOLUTION. 

707—Member of beneficiary association organized under Kansas laws could not maintain 
class suit for dissolution thereof, right ta sue being limited to superintendent of insur- 
ence statutes or by-laws passed in future. Haynes v. Fraternal Aid Union (U. S.) ...1156 

(B) THE CONTRACT IN GENERAL. 

§ 711. NATURE OF THE CONTRACT. 

711—Certificate holders in fraternal insurance society’ may be contract incorporate by refer- 
ence statutes or by-laws passed in future. Hanyes v. Fraternal Aid Union (U. S.) ....1156 

§ 717. CONSTITUTION, BY-LAWS, OR RULES AS PART OF CONTRACT. 
718. EXISTING PROVISIONS. 3 

718—Lodge constitutional provision relieving grand lodge of responsibility for transmission 
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of assessments collected by local lodges was void. Grand Lodge F. & A. M. of Texas 
v. Harris. (Tex.) 
718—By-law relieving fraternal benefit ‘society ‘of liability arising ‘from insured’s disappearance 
or presumption of death from oe held unreasonable. Ware v. Grand Ledge 
Brotherhood of Railroad Trainmen. Wash.) 
§ 719. —— SUBSEQUENT PROVISIONS OR AMENDMENTS. 
. In general. ° 
719(1)—Reserved right of mutual benefit association to amend by-laws does not authorize 
amendment imparing prior insurance contracts. Hawkinson v. Order of United Com- 
mercial Travelers of America (Tex.) 
719(1)—Fraternal benefit association, realizing inadequacy of members’ payments to pay 
old age benefits, may rescind by-law provisions therefor. Equities of majority of members 
of fraternal benefit association, which would be destroyed by enforcement of members’ 
legal rights on large scale, are superior to minority members’ mere legal rights. Fraternal 
benefit association held not estopped to change by-law provisions for old age benefits. 
Members of fraternal benefit association, certain to be wrecked if old age benefits are 
paid, have no vested rights precluding rescission of by-law provisions therefor. Fraternal 
benefit association may abrogate promise to release aged members from further assessments 
when payments are found inadequate to provide for old age benefits. Rights of fraternal 
benefit society member, electing to take old age benefits instead of final cash settlem nt, 
continued subject to reservations in certificate, including right to modify paid-up provisions 
of by-laws. Repeal of benefit association by-law providing for release cf aged members 
from further assessments and amendment of another section by provision for valuation 
of contract on accumulation basis held authorized. Zerbel v. Supreme Assembly of 
Equitable Fraternal Union. (Wisc ) 
(2). Relating to beneficiaries. 
719(2)—Fraternal insurance certificate held subject to subsequently adopted by-law prohibiting 
payment to beneficiary not pense of United States or Canada. Guy v. Modern Wood- 
men of America et al. 
$ 724. ESTOPPEL OR WAIVER AS TO DEFECTS OR OBLIGATIONS. 
(1). In general. 
724(1)—Subordinate Lodge of Mutual Benefit Society is agent of Supreme Lodge, notwith- 
standing bylaws to contrary. Restriction on power of agent to waiver is condition which 
may itself be waived by mutual benefit association, Guter v. Security Ben. Assn. (IIl.) 
ci gay = employed by association to write insurance for members and persons in good 
health, investigating risks, could select risks. Association accepting application which 
showed insured cid not carry other insurance was charged with knowledge that he was 
not member. Home Mut. Ins. Assn. of Brownwood, v. Pool (Tex.) 
724(1)—Fraternal society accepting payments of premium with full knowledge ‘that member 
had disappeared could not deny liability because of disappearance, Ware v. Grand ~— 
Brotherhood of Railroad Trainmen. (Wash.) 
(2). Misrepresentation, breach of warranty or fraud. 
724(2)—Notice to agent at time of application for insurance of facts material to risk is notice 
to insurer, and will prevent forfeiture for: causes within agent’s knowledge. Insurer was 
not permitted to insist statements in application were warranties, falsity of which for- 
feited policy where insurer’s agent wrote them in lieu of facts disclosed by insured. 
Guter v. Security Ben. Assn. (Ill.) 
724(2)—-Untrue answer in application that insured had never been rejected for life insurance 
did not work forfeiture, where insurance “ ent wrote in answer and applicant was not at 
fault. American Ins. Union v. Monk. ex.) 
724(2)—Association, was bound by seamen of agent as to applicant’s health, and could 
not assert invalidity of beneficiary certificate by virtue of. misstatement as to health of 
insured. Home Mut. Life Ins. Assn. of Brownwood, v. Pool (Tex.) 
(C) DUES AND ASSESSMENTS. 


§ 739. NONPAYMENT OF DUES OR ASSESSMENTS. : 
739—Insurance certificate requiring remittances “within 15 days after date of call’ required 


payment within 15 days from date of mailing notice. Fort Worth Mut. Benev. Assn. v. 
Haney. (Tex.) ; 


§ 740. MODE an SUFFICIENCY OF PAYMENT 

740—If dues reauired by law or rule of association were "paid, it is immaterial by whom they 
were paid. Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 

740—Under provisions of Lodge constitution erent of relief fund dues to master constituted 
payment to Grand Lodge. Grand Lodge, F. & A. M. of Texas v. Harris. (Tex.) 

(D) FORFEITURE OR SUSPENSION. 


§ 749. NONPAYMENT OF DUES OR ASSESSMENTS. 

§ 750. ——- DEFAULT AS A GROUND OF FORFEITURE IN GENERAL. 
750—Beneficiary society’s by-law held to preclude recovery on death within 30 days after time 
of payment of delinquent dues. United Order of Good Samaritans v. Betts. (Ark.) 
750—Failure to make stipulated payments on certificate of mutual benefit society precluded 

recovery thereon; evidence held to establish that certificate of mutual benefit society had 
lapsed because of delinquency in payment of dues. Pope v. Most Worshipful St. John’s 
Grand Lodge. (La.) 
§ 755. ESTOPPEL OR WAIVER AFFECTING RIGHT OF FORFEITURE. 
(1). In general. 
755(1)—Mandate; one cannot be estopped by unauthorized conduct of another; mutual benefit 
society discharging benefits promised by burial department was not estopped to deny 


liability of insurance department. Pope v. Most Worshipful St. John’s Grand Lodge. 
(La.) 
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(2). Powers of officers and agents. 
755(2)—Local clerk of insurance association cannot waive provisions of constitution and 7 
laws not fully complied with Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 
(3). Demand, acceptance, and retention of assessments. 
755(3)—Beneficiary society held not estopped by payment to rely on by-law precluding recovery 
for death =. sickness after delinquent payment. United Order of Good Samaritans v. 
Betts. (Ar 
§ 756. NOTICE AND PROCEEDINGS TO GIVE EFFECT TO FORFEITURE. 
(1.) Necessity of proceedings to declare forfeiture. 
756(1)—Affirmative action necessary to suspend member. Green et al. v. International Order 
of Twelve, Knights and Daughters of Tabor. (La.) 
(E) BENEFICIARIES AND BENEFITS. 
$§ 776. FAILURE OF BENEFICIARIES. 
776—Where wife named as beneficiary in benefit certificate obtained divorce, insured’s second 
wife and insured’s children shared equally in fund. Hammersley v. Royal Neighbors 
of America et al. (Mo.) 
§ 785. DEATH OF BENEFICIARY BEFORE INSURED. 
785.—Fraternal benefit society’s by-law, providing for substituted beneficiary if member and 
beneficiary die in common disaster, held not to preclude proof that beneficiary survived 
for appreciable time. Proof that beneficiary, killed with fraternal benefit society member 
in common disaster, survived latter, controls vesting of benefit fund. Modern Woodmen 
of America v. Parido et al. (Ill.) . : 
785—-Administrator of insured without heirs, relatives, or dependents could not recover ‘on 
beneficiary certificate payable to insured’s wife, predeceasing him. Administrator of in- 
sured having no heirs, relatives, or dependents could not recover assessments paid on 
beneficiary certificate after death of beneficiary. Kessinger v. Ancient Order of United 
Workmen of Kansas. (Kans.) 
§ 786. LOSS OR CONTINGENCY ON WHICH BENEFITS BECOME PAYABLE. 
§ 787. IN GENERAL 
787—Member’s death matures beneficiary’ s right to fraternal benefit fund. Modern Woodmen 
of America v. Parido et al (IIl.) 
787—Death by heat prostration held within accidental death ‘insurance certificate covering 
death by bodily injury effected through “accidental means.” Death pallor and other 
evidences of death constitute external and visible marks of accident, within by-law pro- 
visions, as regards recovery under certificate for accidental death due to heat prostra- 


tion. Hawkinson v. Order of United Commercial Travelers of America (Tex.) 
§ 789. NOTICE AND PROOF OF LOSS. 
(1). In general. 
789(1)—By-law of mutual benefit association requiring notice of accidental death was suffi- 
ciently complied with by letter from local secretary to supreme secretary, relative to in- 


sured’s death and manner thereof. Hawkinson v. Order of United Commercial Travelers 
of America (Tex.) 


§$ 791. AMOUNT OF BENEFITS. 
(1). Death benefits. s 
791(1)—Under terms of insurance certificate, assessment held required to be made from all 
members, not being limited to class in which deceased was insured. Fort Worth Mut. 
Benev. Assn, v. Haney. ee 
(F) ACTIONS FOR BENEFIT 
$ 803. ee OF CHARTER, BY-LAWS, OR CERTIFICATE OF MEMBER- 


$ 805. —— en bg COURTS FOR SETTLEMENTS OF DISPUTES. 
(1). In genera 
805(1)—Where society’s constitution required appeal to its national court from order of board 
disallowing claim, beneficiary could sue, where cashier notified him claim was approved 
but society refused to pay. Fraternal benefit society, by authorizing cashier to notify 


beneficiary claim had been approved by directors, waived prerequisites to suit. American 
Ins. Union v. Monk. 


§ 812. LIMITATIONS. ve 
812—Limitation in accidental death insurance certificate, requiring suit to be brought within 
6 — was void. Hawkinson v. Order of United Commercial Travelers of America. 


(Tex.) 
§ 815. PLEADING. 
(4). Issues, proof and variance, 
815(4)—Mutual insurance company must plead and prove facts reducing recovery below max- 
imum amount of certificate. Fort Worth Mut. Benev. Assn. v. Haney. (Tex.)...... 
§ 816. EVIDENCE. 
§ 817. PRESUMPTIONS AND BURDEN OF PROOF. 
(2). Matters of avoidance or forfeiture. 
817(2)—Insurance association sued on certificate had burden of going forward with evidence 
as to nonpayment of dues and noncompliance with by-laws set up by special pleas. 
Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 
817(2)—Burden of proof, under defendant’s pleas shen insured’s statements in application for 
life insurance were untrue, was on plaintiff. Guter v. Security Ben. Assn. 
817(2)—Burden was on defendant in action on benefit certificate, to prove that insured was 


not in good standing. Green et al v. International Order of Twelve, Knights and 
Daughters of Tabor. (La.) 


§ 818. ADMISSIBILITY. 
(1). In general. 
818(1)—In action on life policy, evidence that insured’s agent put false statements in appli- 
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cation, in lieu of facts disclosed by insured, held improperly excluded. Guter v. Securi- 
ty Ben. Assn. 


(Tll.) 
§ 819. —— WEIGHT AND SUFFICIENCY. 


(1). In general. 
819(1)—Plaintiff made out case by we benefit certificate, proving insured’s death, 
and giving of notice and proof of death uter v. Security Ben. Assn. (lIIl.) 
(2). Matters of avoidance or forfeiture. 
8§19(2)—Failure to make stipulated payments on certificate of mutual benefit society pre 
cluded recovery thereon; evidence held to establish that certificate of mutual - benefit so- 
ciety had lapsed because of delinquency in payment of dues. Pope v. Most Worshipful 
St. John’s Grand Lodge. (La.). 
819(2)—Evidence warranted finding insured did not have disease of heart before applying for 
life insurance. American Ins. Union v. Monk. (Tex.) 
819(2)—Evidence held to justify finding that plaintiff’s check constituted payment of insurer’s 
assessment within 15 day period allowed by policy. Fort Worth Mut. Benev. Assn. 
v. Haney. (Tex.) 
(4). Death or injury and cause thereof. 
819(4)—Finding that insured’s death resulted from heat prostration held supported. Hawkin- 
son v. Order of United Commercial Travelers of America (Tex.) 
§ 824. CONDUCT IN GENERAL. 
§ 825. —— QUESTIONS FOR JURY. 
(2). Avoidance or forfeiture. 
825(2)—Forfeiture for nonpayment of dues held question for jury in action on fraternal 
insurance certificate. Sovereign Camp, W. O. W. v. Hoomes. (Ala.) 
825(2)—Whether insured, whose certificate was claimed to have lapsed for non en of 
death assessment, was notified of member’s death, held for jury. Amigos D 
Gutirrez. (Tex. ) 
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